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` “SUBJECT INDEX 


fizbitvation Act (40 of 1940), S. 30 — See 
Limitation Act (1963), Art. 119 

(Sep) 134 
=——5, 31 — Sae Limitation Act (1963), 
Art. 119 
-——S. 33 — See Limitation Act (1963), 


Art, 119 - (Sep) 134 
Givil Procedure Code (5 of 1908), S. 2 (2)— 
See Ibid, S. 47 (July) 127 


——S, 9—See Municipalities —Rajasthan - 


Municipalities Act (33 of 1959), S. 143 (1) 


(Nov) 177. 


——5, ll; QO, 28, R. 1—Previous suit dis. 
missed being premature — Permission to 
fle fresh suit given — Plaintiff’s applica. 
‘tion not on record — Fresh suit on same 
facts between same parties—Res judicata 
applies (Dec) 208 
——Ss. 47 and 2 (2) (as amended by 
Amendment Act 104 of 1976) —Decree— 
#itect of amendment — Saving clause — 
Appeal against orders passed undey S, 47 
from single Judge to Division Bench 
avhether can lie (july) 127 
——S. 47 — Rajasthan Premises (Control 
of Rent and Eviction) Act (17 of 1950), 
5. 18 (1) {h) and 14 (2) (as amended) — 
ecution of compromise decree—Objec. 
tion that decree was nullity as compa- 
wative greater hardship between parties 
was not considered ~Sustainability 
—_ (Oct) 178 
| ———S, 47, Expln, II —See Ibid, S. 115 
7 (july) 120B 
—S. 115—See also Houses and Rents— 
Rajasthan Premises (Contrel of Rent and 
#viction) Act (1950), S. 6 (2) (b) 
(Apr) 614, B 
——5S, 115, O. 1, R. 10 — Suit for perma. 
nent injunction based on title and posses. 
sion—Counter.claim to plaintiff’s title by 
another party — He is entitled to be im. 
pleaded — Revision against order under 
1, R. 10 — Powers of High Court — 
Scope . ` | (Mar) 48 
—Ss. 115, 47, Expln. II and O. 41, 
R. 6 (2) — Petition under O. 41, R. 6 (2) 
dismissed as sale was already held — 
Revision against order of dismissal — 
Auction-purchaser not meade party — 
Revision petition liable to be.dismissed 
for not impleading him (July) i20B 
 —-S,115, 0.9, R. 6 — Duly served — 
Revision — Interference with finding that 
summons was duly served (Sep) 155B 
——S, 141 — See Constitution of India, 


“Art, 226 (Nov) 184 
——QO,1, R. 10 — See Ibid, S. 115- ` 
l (Mar) 48 


— 0. 3, R. 4 (2), Expln. O. 9, R, 4—Res. 


&oration proceedings — Services of notice 


(Sep) 134 


_ Civil P. O, (contd.) . 


of proceedings on counsel for defendant 
in suit—Validity . (Apr) 57 
O, 6, R, 17—Amendment of plaint — 
Suit for evictioa of tenant — Amendment 
necessitated due’ to change in Rent Con. 
trol law subsequent to filing of suit — 





Held can be allowed (Nov) 186 
—— 0. 9, R. 4—See Ibid, 0.13, R. 4 (2) 
P (Apr) 57. 
==), 9, R, 6 — See Ibid, S. 115 
F (Sep) 155B 
—0.9, R. 9—See Ibid, O, 23, R. 1 (2) 
(Nov) 191 


—0O. 13, Rr.1 and 2 — Production of 
documents at later stage — Discretion of 
court to receive or reject — To be exer. 


cised judicially (Sep) 138B 
-— 0. 13, R, 2—See Ibid, O. 13, R 1 
: (Sep) 138B 


—-O, 14, R.2—Preliminary issue— What 
issue must be tried as — Issue depending 
on question of fact cannot be so tried 

f . l (Sep) 138A 
—-0O.16, R, l (as applicable to Rajas- 
than) -Filing of list of witnesses — Delay 
due to negligence — Condonation — Dis. 
cretion to be used to further cause of 
justice (Feb) 20 
— 0O, 21, R, 97— Proceedings for execu- 
tion of decree for ejectment — Person in 
possession obstructing execution and fil. 
ing application under S, 151 — Direction 
to decree-holder to file application under 
O, 21, R., 97—Validity (Sep) 129 


rom Q), 22, R, 3—See Constitution of India, 
Art, 226 . (Nov) 184 


-——O, 22, R. 4—See also Constitution of 


India, Art 226 (Nov) 184 
——O, 22, Rr. 4, 11—Abatement of appeal 
—Joint and indivisible decree for posses. 
sion — Appeal by all the defendants — 
Pending appeal death of three of appel. 
lants—L. Rs, of deceased not brought on 
record —Appeal abates in its entirety 

Jan) 16A 


| ( 
——O. 22, R. 11—See Ibid, O. 22, R. 4 


. (Jan) 164 
woe O, 23, R. 1 — See Ibid, S. 11 
i (Dec) 206 . 
-— O, 28, R. 1 (2); O. 9, R. 9— Successive 
saits for eviction under S. 13, Rajasthan | 
Premises (Control of Rent snd Eviction) 
Act. 1950 — First suit withdrawn, with. 


. out obtaining leave to bring fresh suit — 


sap suit dismissed for default — Third 
suit for eviction—Not maintainable 
(Nov) 191 
— 0, 39, R, 1 — Rajasthan Land Revenue 
Act (15-of 1956), S. 140— Plaintiffs claim. 
ing ownership of certain land — Defen. 
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Civil P, 0. (contd.) 
dant seeking to sell the same—Injunction 
restraining sale if can be issued(Mar) 45 
—O, 41, R. 6 (2)—See also Ibid, S. 115 
. (July) 120B 
——Q, 41, R, 6 (2)— Application under — 
Stage at which it is to be filed 
24 ; (July) 120A 
— O, 41, R. 23 (as amended in Rajas. 
than) and R, 25 — Remand of case — One 
material issue not framed by trial Court 
— Lower Appellate Court setting aside 
judgment -on all other issues without 
examining merits of these issues — Held 
' there was serious error of law (Jan) 14 
—— O, 41. R. 25 — See Ibid, O, 41 R. 28 
{as amended in Rajasthan) . (Jan) 14 
‘Civil P. ©. Amendment Act (404 of 1976), 
S. 97 (2) (a) — See Civil P, C.. (5 of 1908), 
S. 47 . (July) 127 
Constitution of India, Art. 14 — Prosecu. 
tion of petitioner on charges of corrup- 
tion— Fact that other persons committing 
similar offences were not prosecated—~Is 
not proof of discrimination (Sep) 131B 
——Art, 14— Right of equality — Accept. 
ance of one’s tender in preference to 
other’s tenders — Article 14 not violated 
—Choice is with Government as to whom 
contract to be given between several 


tenderers (Nov) 181B 
——Art. 157 — See Ibid S, 319 (d) 

(May) 72A (EB) 
——Art, 226 —See also 
- (1) Ibid, Art. 311 , (May) 72E (FB) 


2) Education — University of Rajasthan 
' Act (1946), S, 13 (4) (a) 
. (May) 72D (EB) 
(8) Education — University of Rajas. 
< than Act (1946), S. 21 (3) 
~ (Sep) 158B 


—Art, 226 —'Error apparent on the 


face of the record’ — What is not 
, (Jan) 16B 
‘—— Art. 226 — Writ petition Maintain. 
ability — Failure to make correct and 
fall disclosure of facts — Effect 
l (Apr) 52 
—— Art, 226 — Writ of quo warranto — 
Prayer for — Against two lecturers who 
were appointed by Selection Committee 
of University — Selection Committee 
o = ed to be not properly constituted — 
e 
L W 539, Not Foll. (Apr) 58 
—Art. 226 — Petitioner suppressing 
material facts in his petition — Not en. 
titled to a writ - May 67A 
— Art, 226 — Petitioner Professor chal. 
lenging validity of resignation of Vice. 
Chancellor of University — Vice.Chan. 





selection was vitiated — 1970 Raj ` 


Constitution of India (contd.) = 
cellor himself not making any grievance 
— Held, petitioner had no locus standi to 
file the petition (May) 72B (FB): 
—— Art, 226—Addition of parties— Peti. 
tion by trustees of temple for restraining. © 
Government from auctioning shops on 
ground that they belonged to trust — 
Persons concerned only with the offerings: 
cannot be added as parties (fune) 112A _ 
~ Arts, 226 and 363—Subject-matter of 
dispute not relating to any covenant 
but to private property settlement of ex- 


‘Ruler— Jurisdiction of High Court under 


Art, 226 not ousted by Art. 363:(Junej1125: - 


——-Art.-226 — Alternative remedy — ` 
Writ petition involving decision on ques- 
tion `of title — Factual foundation quite- 
clear— Pending civil suit having no con. — 
cern with the subject of dispute will not 
operate as a bar (June) 112C: 
-—— Art, 326-—Nature of relief which can 
be granted under Art. 226 (June) 112D- 
~ Art, 226 ~ Criminal investigation 
into alleged ENAN offence pending, 
— Allegation of Mala fides — Writ re- 
straining Government from proceeding 
against accused — Cannot be issued 

(Sep) 181A 


~ Art, 226 — Tenders of Government 


Contract — Acceptance of tender of Res.. 
pondent in preference to that of peti- 
tioner’s — Claim being one involving:, 
decision on detailed evidenee, writ peti- ~<, 


tion not maintainable (Nov) 181A 


— Art, 226 — Invitation of tenders for 
Govt, Contract — Tenders not invited 
under any statute — Writ petition on: 
allegation of waiver of conditions of 
notice inviting in some cases, not main. 

tainable : (Nov) 181C: 
~ Art, 226 —Writ petition — Precondi- 

tions for maintainability (Nov) 181D> 
—— Art, 236 — Civil P. C. (1908), S. 141 
and O,.22, Rr. 3 and 4 — Limitation Act 
(1963), Art. 120 — Provision of S. 141 and: 
O. 22, C. P, C. and Art, 120, Limitation. 
Act not applicable to writ proceedings — 

Writ jurisdiction is not civil jurisdiction 
— Only general rales relating to substitu.. 
tion be followed (Nov) 184: 
—— Arts, 311, 226 — Redaction in rank— 

Petitioner a reader appointed on proba. 

tion as Director—His reversion to post of 
reader is not reduction (May) 72E (F8) 
———~Arts. 319 (d), 157 — Term ‘'employ. 

ment’’— Meaning of — Office of Governor 
of State is not sae Pa RE 

. (May) 724 (EB 

—— Art. 383—Seo Ibid, Pe 226 ii 
{June} 112® 





Subject Index, A. L. 


COURT-FEES AND SUITS 
| VALUATIONS 
—Rajasthan Court Fees and Suits Yalua. 
tion Act (23 of 1961), Ss, 24 (a) and 38 — 
Suit to declare decree and sale. deed exe. 
cuted pursuant thereto as void and for 
delivery of possession to the plaintiff — 
Ad valorem court fees payable (July) 123 
—5. 38—Sse Ibid, S. 24 (a) (July) 128 
. Griminal Procedure Gode (3 of 1974), 
S. 401 — Revisional jurisdiction of High 
Court — When can be exercised — Con. 
carrent finding based on appreciation of 
evidence — Not interfered with | 
, (Oct) 162C CEB) 
_ ——S. 401 — Revision against conviction 
—Sentence imposed less than minimum 
not challenged by State — Accused not 
appearing — Pendency of criminal pro. 
ceedings for 7 years — Revision rejected 
- without enhancing sentence 
(Oct) 162E (EB) 
EDUCATION 
—University of Rajasthan Act (19468), 
S. 12—Resignation by Vice.Chancellor — 
Can be accepted with Immediate effect 
(May: 72F (FB) 
— S. 13 (6) and (7) — Resignation by 
Vice.Chancellor—Appointment of Acting 
Vice.chancellor as temporary arrange. 
ment is valid—~ Term “otherwise” in S, 12 
. (7) includes resignation (May) 72G (FB) 
——S, 13 (4) — Reversion of employee to 
substantive post — Allegations of mala 
fide — Proof - . (May) 72C (FB) 
—— 5. 18 (4) (a) — Existence of emergency 
for invoking S, 18 (4) (a)—Satisfaction of 
Vice.Chancellor —- Necessity ~ 
: (May) 72D (EB) 
——S. 21 (8) (as substituted by Amend- 
ment Act 8 of 1977) — Election of a tea. 
cher to the Syndicate — Bar imposed by 
sub.s, (3) whether operates retrospec. 
tively _ (Sep) 158A 
——S, 21 (3) (as substituted by Amend. 
ment Act 8 of 1977) Election to Syndi. 
cate— Rejection of nomination — Right of 
teacher to ask for mandamus (Sep) 158B 
— University of Rajasthan Statute, S. 20 
(2) (b) (v) — See Constitution of India, 
Art, 226 - l (Apr) 58 


Evidence Kot (4 of 1873), S. 114 - See Civil 
P. C. (1908), Ò 39, R. 1 (Mar) 45 
Hindu Marriage Act (25 of 1955), Ss. 10, 
13—Desertion — Proof (Sep) 140A 
——S, 10—Cruelty — What constitutes - 


. (Sep) 140B 
—-S, 10—Cruelty —Proof — Subsequent 
events , (Sep) 140C 


‘but under S, 115, Civil P, C. 


lenged in execution — Competency 


Land 


Py 
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Hindu Marriage Aot (contd.) 
—Ss, 10, 23— Petition for dissolution — 


Relief (Sep) 140D: 

—S, 18—See Ibid, S, 10 (Sep) 140A 

——5. 23—See Ibid, S.10 (Sep) 140D" 
HOUSES AND RENTS 


—Rajasthan Pramises (Control of Bent. 
and Eviction) Act (47 of 1980). S. 6 (1) 
(as amended by the Amending Act 14 of 
1976)— Fixation of standard rent — Juris- 
diction — Scope (Apr) 81C 
—Ss, 6 (2){b), 22 (2), Proviso (as amend. 
ed by the Amending Act 14 of 1976) — 
Fixation of standard rent — Order as to. 
— Revision against lies not under S, 22 (2): 
(Apr) 61A 
—Ss, 6 (2) (b), 22 (2), Proviso (as amend.. 
ed by the Amendment Act 14 of 1976) — 
Fixation of standard rent — Revision — 
Court, if can take note of changed law 
during pendency of revision (Apr) 61B 
——S. 13 — See Civil P,C.(5 of 1908), 
O. 23, R. 1 (2) ; (Nov) 191 
—S, 13 (1) (h) — See Civil P.C. (5 of 
1908), S. 47 (Oct) 17% 
——S, 14 (2)—Sesa Civil P, C, (5 of 1908), 
S. 47 (Oct) 173 
—S§. 14 (2) as amended by Act (14.of 
1976) — Scope — Execution of decree for 
eviction passed before coming into force- 
of amendment Act — Held, benefit of S, 14- 
(2) does not apply ` (jan) 1G- 
—— 5S, 14 (2) ~ Decree for eviction chal. 


: (Jan) 1D 
——S, 14 (2) — Execution of decree for 
eviction — Landlord an old lady requiring. 
premises for her son for business — Held, 


‘that the execution of decree was not likely 


to be of greater hardship to tenants: 

(Jan) 1E 
——~-S, 14 (3) (as added by Amending Act 
14 of 1976) — Operation of S. 14 (3) — 
Sub.s. (8)’1s not retrospective ` (Jan) 9° 
——S, 22 (2) — See Ibid, §..6 (2) (b) 
S. 26 — Section 26 is an exception to 
general law, that the Execution Court. 
cannot go behind the decree (Jan) 1B 





Interpretation of Statutes—See Represen-- 
tation of the People Act {48 of 1951), 
S. 82 (b) ' (June) 1086B8 
.——Exception — See Houses and Rents— 
Rajasthan Premises (Control of Rent ang’ 
Eviction) Act (1950), S. 26 (Jan) 1B. 
ading of section —~ See Rajasthan 
cquisition Rules (1956), R. 32 
(Feb) 31" 
——Intention of legislature — Construc- 


tion likely to assist the achievement of 


policy of Act must be followed (Jan) 14 


- include renewal of a permit 
‘——§, 57 (2) — Notification fixing time 


3 


and Aogulsition Act (4 of 1894), S. 1 (2) 
—Land Aquisition (Companies) Rules, 
1963, Pre, — Act does not apply to State 
-f Rajasthan (Feb) 31E 

Land Acquisition (Companies) Rules 
(19638), Pre—See Land Acquisition Act (1 
‘of 1894), S, 1 (2) (Feb) 31E 
Limitation Aot (9 of 1908), Arts. 142 and 
144 — Limitation Act (86 of 1968), 5, ve 
Art, 64 — Suit for possession — Based o 


‘title as well as prior possession and aha: 


rquent dispossession — Art, 142 and not 
Art 144 of old Act applies to such a suit 
—Suit having been filed prior to enforce- 
ment of new Limitation Act, provisions 
.of the new Act cannot be invoked. AIR 
1974 Bom 1% Dissentad from (Feb) 22 
— Art, 144—See Ibid, Art. 142 (Feb) 22 
.— Art. 158 — See Limitation Act (36 of 
18963) -Art, 119 (Sep) 184 
———Art, 181 — See Limitation Act-(86 of 
1968), Art, 119 (Sep) 184 
Limitation Act (86 of 1963), S. 31 — See 
imitation Act (9 of 1908), Art, 142 
(Feb) 22 
——Art, 64 — See Limitation Act (9 of 
1908), Art, 142 (Feb) 22 
em—mArt, 119 — Limitation Act (1908), 
Arts, 158, 181 — Arbitration Act (1940), 
Ss. 30, 31, 33 — Application for declara- 
‘tion that award was a nullity — Limita. 
tiow—Scope of Ss. 30, 81; 33 — Arbitration 
Act, AIR 1931 Cal 211, AIR 1957 Pat 417, 
AIR 1981 Cal 109 AIR 1954 Cal 164, AIR. 
1968 Delhi 21 (FB); AIR 1987 J and K 
120, Diss. from (Sep) 134 


Se AU 120 — See Constitution of India, 


Art, 226 (Nov) 184 


— Art, 128 — Application to set aside 


ex parte decree — Limitation — Starting 
point “1 (Sep) 155A 
Motor Vehicles Act (4 of 4939), S. 2 (20) 
‘and S, 64 (1) (f) — The definition of the 
word ‘permit’ in S, 2 (20) of the Act does 
mot include renewed permit and hence 
the word ‘grant’ in Cl, (1) (£) does not 
(May) 67C 


for receipt of applications for granting 
‘permit—Person filing applicatian beyond 
fixed time — Neither such appHcation 

can be considered nor permit e granted 
‘in his favour (Ses) 156 
——S. 62 — See Ibid, S. 68F (1.A) end 
{1.AA) (Oct) 170 
——Ss. 64 (yer) and sae grant. 
‘ing renewal of a permit — No apral lies 
runder S, 64 (1) (f) — Revision lies under 
S, 64.4, AIR 1956 Pat 437 and W. P. No. 
1926 of 1970, D/. 7-7.1971 (Raj), Dissent. 
red from (May) 67B 


viinien a tte aM 


-u mee 
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Motor Vehicles Act (contd,) 
mS, 64 (L) (f) —- See Ibid, S. 2 (20) 


(May) 87 

S, 64.-A — See Ibid, S. 64 re (6) (£) 
ay) 67B. 
———5, 68.F (1.A) and (1.AA) ethan. 
S. 62 —Nationalisation Scheme in respect 
of inter.regional reute comprised in noti. 
fied area —Grant of temporary permit by 
R. T. A. in favour. of State Transport 
Undertaking before approval of scheme— 
Valid, not without jurisdiction (Oct) 170 | 
——-§, 68.F (1.AA) (Raj) (Amendment)— 
See Ibid, S. 68 FF, Proviso - (Jan) 8 
___S, 68. FF, Proviso —Proviso does not 
prohibit State Transport Undertaking to~t 
obtais temporary permit in respect of a, 
notified route—Sub.sec. (1-AA) of S. 68.F 
is not in violation of Proviso and as such 
is not void (jan) 8 

MUNICIPALITIES 


-—-Rajastban Municlpalities Act (38 of 
4953), S. 78 — See Rajasthan Urban Im. 
provement Act (85 of 1959), S, 91A 

(Dec) 201- 
~S, ‘148 (1) — Suit challenging the 
assessment or levy of octroi — Civil | 
Court’s jorleciotion expressly barred by . 
the Act (Nov) 177 





PANCHAYATS 


-Rajasthan Panehayat Act (21 of 1958), 
S, 70B — Order under §, 70B reviewing. 
an order under S. 17 (4) closing enquiry 
against Sarpanch — Propriety of —C, W. 
P, No. 59 of 1977, D/- 2.111977. (Raj), 
Reversed j (July) 116 


Prevention of Food Adulteration Act (87 
of 1964), Ss, 10 and 11 — Powers of Food | 
Inspector — Procedure to be followed by 
him while takizg sample: (Oct) 162A(FB) 
~——§, 11 —See Ibid. S, 10:(Oct) 182A( RB) - 
S, 10 (1) (b) — Offence under—When — 
constituted ~- Accused must do somethin 
whieh makes it impossible for the F 
Inspector to take sample — Mere inac. 
tion on his part not sufficient, Criminal 
Appeal No. 108 of 1969, D/. 7.11.1972 
(Raj), Overruled (Oct) 1628 (RB) 
——S, 16 (1), b) — Conviction for offence 
under’ — Minimum sesteace prescribed 
by S. 16 (1) must be imposed — Proviso to 
S. 16 (1) hasmo application (Oct) 162D(8B) 
Rajasthan Osurt.faes and Suits Valuation 
Act (23 of 1261) 
See under Court-fees and Suits Valua. 
tions, 
Rajasthan digh Court Ordinance (1949), 
S, 18 — See Civil P, C. (5 of 1908), S, 47 
(July) 127 


vane aa a 
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Rajasthan Land Acquisition Act (24 of- 
1983), S. 4 — See also Rajasthan Land 
:- Acquisition Rules (1956), R.82 (Feb)31F 
“womens, 4 and 38 — Acquisition of land_ 
for Company — Functions delegated to 
-Tebsildar — Not illegal . (Feb) 31B 
< ———§, 4— Acquisition of land—Definite 
public purpose behind acquisition — 
Acquisition justified (Feb) 31D 
-—S, 4 (1) — Effect of amendment in 
1966— Word used in notification appear” 
(sa) instead of "consider? — Notifica- 
tion if invalid 
o=m-S. 4 (1) and (5) — Effect of amend. 
: ment in 1966 — Provisions of S, 4 (5) are 
„~ mandatory but those of S. 4 (1) directory 
ge Prejudice to be proved (Feb) 31G 
——-S,38 — See Ibid, S. 4 (Feb) 31B 
Rajasthan Land Acquisition Rules (1986), 
R. 32 — Rajasthan Land Acquisition Act 
(24 of 1958), S, 4 — Notification under 
S. 4 without prior compliance with R, 32 
—~It is vitiated. C. W. P, No. 389 of 1974, 
' D/- 23-7-1974 (Raj), Reversed (Feb) 31F 
Rajasthan Land Revenue Act (415 of 1958), 
S. 140—See Civil P, C, (1808), O. 39, R. 1 


(Mar) 45 
7 Rajasthan Municipalities Act (38 of 1989) : 


See under Municipalities, 
' Rajasthan Panthayat Act (31 of 1988) 
See under Panchayats. | 
Rajasthan Premises (Control of Rent and 
Eviction) Act (17 of 1950) 
See under Houses and Rents. 
Ralasthan Urban Improvement Act (38 of 
4959), S. 21—See Ibid, S.91.A (Dec) 201 


(Feb) 31A- 


Rajasthan Urban Improvement Act (contd,> 
27 — See Ibid, S.91.A (Dec) 201 
——~S, 47 — See Ibid, $.91-A (Fec) 20k 
———S, 75 — See Ibid, §.91.A (Dec) 204 
~—~<5s, 91.A, 21, 27, 47, 75 — Demolition 
of buildings — ‘Delegation of power by 
Urban Improvement Trust to its Secre- 
tary— Ultra vires the powers of the Trust 
' (Dec) 201 
Representetion of the Paople Act (48 of 
4981), Ss. 81 (3), 86 — Election petition—. 
True copy — Attestation by petitioner 
under his own signature — Requirement, 
whether mandatory, (1970) 44 Ele L R 66.- 
(All) and AIR 1963 Punj 429 (FB) and 
AIR 1964 All 338, Dissented from(Dec)193 
——-$, 82 (b) — Sea Ibid, $. 86 (1) 
(June) 106A. 
m S, 9 (b)— Allegation of corrupt prac-.. 
tice in election petition — Factum of — 
Determination ` (June) 106B 
——-S, 86—See Ibid. S. 81 (3) (Dec) 193 
——~5S, 86 (1) read with S, 82 (b)— Allega- 
tion of corrupt practice against candidate 
who withdrew his candidature — Non. 
joinder of such candidate—Election peti. 
tion is not maintainable (June) 1064 
——-S. 123 (1) (b) — Allegation of corrupt 
practice— What amounts to (June) 106C 
University of Rajasthan Act (1948) 
See under Education, 
University of Rajasthan Statate 
See under Education. 
Words and Phrases — “Employment” — 
See Constitution of India, Art. $19 (d) 
(May) 72A CUER 
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Maggi Bai, Appellant v. Sitaram, Res- 
ponden. 


Ex. Second Appeal No. 37 of 1975, D/- 
80-3-1977.* 


(A) Interpretation of Statutes — Inten- 
tion of legislature — Construction likely 
to assist the achivement of policy of Act 
must be followed. 


= The first and primary rule of construc- 

tion is that the intention of the legisla- 
ture must be found in words used by the 
legislature itself. If the words used are 
capable of one construction only then it 
would not be open to the Courts to adopt 
another hypothetical construction on the 
ground that such a hypothetical construc- 
tion is more consistent with the alleged 
object and policy of the Act. 

The words used in the material provi- 
sions of the statute must be interpreted 
in the plain grammatical meaning. When 
such words are capable of two construc- 
tions that the question of giving effect to 
the policy or object of the Act can legiti- 
mately arise. When the material words 
of a Statute are capable of two construc- 
tions, one of which is likely to defeat or 
impair the policy of the Act whilst the 
other construction is likely to dssist the 
achievement of the said policy, then the 
Courts would prefer to adopt the latter 
construction. It is only in such cases that 


*(Against order of Jas Karan Desani, 
Addl. Dist. J. No. 1, Jodhpur, D/- 9-12- 
1975). 

GU/HU/C458/77/RSV/MVJI 
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it becomes relevant to consider the mis- 
chief and defect which the Act purports 
to remedy -and correct. (Paras 7 and 8) 


(B) Rajasthan Premises (Control of 
Rent and Eviction) Act (17 of 1950), S. 26 
— Section 26 is an exception to general 
law, that the Execution Court cannot go 
behind the decree — Words “passed þe- 
fore the date of commencement of the 
Act” — Interpretation —— Section 26 when 
applicable, (Interpretation of Statutes — 
Exception), 


Section 26 of the Act is an exception 
to the general law, that the Execution 
Court cannot go behing the decree. An 
exception is required to be construed 
strictly and should not be allowed to 
affect the general rule, nor can it be so 
interpreted as to nullify or destroy the 
main provision. It must be confined 
within its own limits and strictly to the 
subject-matter embraced within it and it 
should not be extended to include the 
Cases not reasonably within the purview 
of the language employed. The words’ 
“passed before the date of commence- 
ment of the Act”, appearing in S. 26 are 
of great significance. This section is ap- 
plicable to the decrees passed under the 
earlier Acts prior to the extension of the 
provisions of the Act to that area by a 
notification under S. 2 (2) of the Act, and 
a decree passed after the commencement 
of the Act cannot be rescrutinised under 
S. 26 of the Act. Section 26 deals with 
the decree or orders already passed prior 
to the coming into force of Act. AIR 1954 
Raj 43 Rel. on. 


In t instant case the decree under 
execution was passed after. complying 
with the existing provisions of the Act. 


_ 2 Raj. [Prs, 1-2] 


_ Therefore, S. 26 could not apply to the 
‘facts of this case. (Para 10) 

(C) Rajasthan Premises 
Rent and Eviction) Act (17 of 1950), Sec- 
tion 14 (2) as amended by Act (14 of 1976) 
— Scope — Execution of decree for evic- 
_tion under S. 13 (1) (h) passed before 
coming into force of Amendment Act — 
Held, benefit of S. 14 (2) introduced by 
. Act No. 14 of 1976, does: not apply to ex- 
ecution proceedings. C. R. P. No. 7 of 
1976, D/- 6-1-1976 (Raj) and AIR 1976 Raj 
137, Rel. on. (Para 11) 

(D) Rajasthan Premises (Control of 


Rent and Eviction) Act (17 of 1950), Sec- 


tion 14 (2) — Decree for eviction’ chal- 
lengéd in execution — Competency — 
Held, Executing Court is not competent 
to go behind the decree and challenge its 
validity, which has been passed in ac- 
cordance with- the law. AIR 1970 SC 838 
and AIR 1973 SC 1311, Followed. i 

(Para 15) 

(E) Rajasthan Premises (Control of 
Rent and Eviction) Act (17 of 1950), Sec- 
tion 14 (2) — Execution of decree for 
eviction — Court finding necessity of 


landlord reasonable and bona fide — 


Landlord an old lady requiring premises 
for her son for business — Held, that the 
execution of the decree was not likely to 
be of greater hardship to the tenants in 


_ the circumstances of the case. (Para 16) 
Cases Referred: Chronological Paras 
AIR 1977 SC 858: 1976 WLN 803 11 
AIR 1976 Raj 17 : 1976 Raj LW 3 4,11 
AIR 1976 Raj 137 11 
(1976) Civil Revn. Petn, No. 7 of 1976, 
-.D/- 6-1-1976 (Raj) 11 
AIR 1974 SC: 471 13 
AIR 1973 SC 1311 12, 14 
AIR 1970 SC 838 12, 13, 14 
ILR (1958) 8 Raj 994 10 
AIR 1954 Raj 43 ta 10 


M. R. Singhvi, for Appellant; S. K. Mal 
Lodha, for Respondent. 


JUDGMENT :— This second appeal in 
execution proceedings by Maggi Bai is 
directed against the judgment dated De- 
cember 9, passed by the learned Addi- 
tional District Judge No. 1, Jodhpur, 
whereby he set aside the order dated 
November 12, 1975 passed by the learned 
Munsiff City, Jodhpur in Execution Case 
No. 83 of 1975. By the same order he 
remanded the case back to the learned 
Munsiff and directed him to enquire as 
to whether the landlord’s case wag cover- 
ed by S. 14 (2) of the Rajasthan Premises 
(Control of Rent and Eviction) Act, 1950 

(hereinafter referred to as ‘the Act’) as 
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amended by the Act No. 14 of 1976. If 
covered thereunder, he was asked to pro- 
ceed to execute the decree by delivering 
the -possession to the landlord in accord- 
ance with the law but not otherwise. 
The facts giving rise to this appeal are 
that the appellant is the landlord of a 
shop situated in Ada Bazar, Jodhpur, 
rented out by her to Sita Ram—respon- 
dent. The appellant Maggi Bai filed a 
suit for eviction against the respondent 
on a number of grounds including the 
ground of personal necessity. The suit 
was decreed on the ground of personal 
necessity by the learned Munsiff, City 
Jodhpur on November 29, 1971 and a de- 
cree for ejectment was passed against the 
respondent in favour of the appellant. 
This decree was challenged by the res- 
pondent py preferring an appeal before 
the learned District Judge, Jodhpur, 
which came up for decision before the 
learned Additional Civil Judge, Jodhpur, 
who by his judgment and decree dated 
April 25, 1973 reversed the decree’ and 
judgment passed by the learned Munsiff 
and dismissed the suit. — 


2. The aggrieved landlord plaintiff has 
Come up in appeal before this Court. A 


Single Bench of this Court by its judg- 


ment and decree dated April 28, 1975 al- 
lowed the appeal, set aside the judgment 
of the first appellate Court and decreed 
the suit of the plaintiff, Thereafter the 
appellant-landlord filed an execution 
petition in the Court of Munsiff City, 
Jodhpur on July 29, 1975 which was re- 


gistered as Execution Case No. 83 of 1975. 


During the pendency of this execution 
petition, the tenant-respondent filed a 
Special Leave to Appeal before the 
Hon’ble Supreme Court of India under 
Art. 136 of the Constitution against the 
judgment and decree dated April 28, 1975 
delivered in S. B. Civil Second Appeal 
No. 496 of 1973. The petition for special 
leave to appeal was dismissed on Septem- 
ber 24, 1975. Thereafter the respondent 
filed an objection petition on October 16, 
1975 challenging the executability of the 
decree and the right of the landlord to 
evict the tenant. The learned Munsiff 
rejected the objection petition by his 
order dated November 12, 1975. Being 
aggrieved of this order, the respondent 
went up in appeal before the learned Dis- 
trict Judge, Jodhpur. The appeal filed 
by the respondent came up for decision 
before the learned Additional District 
Judge No. 1, Jodhpur, who by his order 
dated December 9, 1975 accepted the ap- 
peal, set aside the order dated November 


1978 


12, 1975 and passed the order as men-' 
+ of this provision in the case of an execu- 


tioned above. Hence this appeal. 


3. The learned counsel for the appel- 
lant, Mr. M. R. Singhvi, has vehemently 
challenged the correctness of the im- 
pugned order and contended that S. 26 
of the-Act bas no applicability to the 
facts of this case. It applies only to the 
decrees passed before the date of com- 
mencement of Act No. 17 of 1950. 


4. The second contention is that the 
provisions of S. 14 (1) and- (2) of the Act 
are no doubt retrospective and they are 
applicable to the pending proceedings 
viz., the suits, appeals and revisions, but 
they do not apply to the execution pro- 
ceedings. He further urged that the 
matter stood conclusively determined by 
a Single Bench decision of this Court in 
Prabhashanker v. Smt. Rukmini, 1976 
Raj LW 3 : (AIR 1976 Raj 17), wherein 
the Hon'ble S. N. Modi J., while deter- 
mining the scope of S. 14 of the Act ob- 
served as under (at p. 19 of AIR) :— 


“I, therefore, hold that the provisions 
of S. 14 (2) as amended by the Amend- 
ment Ordinance of 1975 have retrospec- 
tive effect and pending suits as also 
pending appeals based on the ground 
under: 5. 13 (1) (b) would be governed 
by S. 14 (2) of the Act as amended by 
the Amendment Ordinance of 1975. Since 
S. 14 (2) prohibits oniy passing of a de- 
cree for eviction, the provisions of Sec- 
tion 14 (2) as amended by the Amend- 
ment Ordinance of 1975 shall have nọ 
effect to execution proceedings pending 
in the executing Court wherein the de- 
cree has been passed against the tenant 
on the ground under S, 13 (1) (b) of the 
Act.” 


The learned counsel contended that the 
learned Additional District Judge No. 1, 
Jodhpur Mr. Dassani is guilty. of the act 
of insubordination and has shown utter 
disregard for the judgment of this Court 
delivered by Hon’ble S. N. Modi J., in 
Prabhashanker’s case (supra) in making 
the following. observations,— 

"Section 26 of the Rajasthan Premises 
(Control of Rent and Eviction) Act has 
not been deleted and retains itself, It 
restricts the execution of decree for evic- 
tion against the tenant from any premises 
etc. passed before the date of commence- 
ment of the Act as known as 
this Act remains in force therein except 
en any of the grounds mentioned in S. 13 
and under the circumstances specified in 
this Act (sic) The two aspects are dis- 
junctive. The Hon’ble Rajasthan High 
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Court was not asked to measure the effect 


tion when amending Ordinance has set 
in. We cannot forestall or speculate 
what would have been the decision of 
the Hon’ble Rajasthan High Court, had 
it been faced with this provision of Law 
in an execution case.” 

The legislature in its wisdom Mr. Singhvi 
contended, restricted the applicability of 
S. 14 (1) (2) of the Act No. 17 of 1950 as 
amended by Act No. 14 of 1976 to suits 
and appeals. The non obstante clause 
mentioned therein restricts the passing of 
the decree for eviction. Had it been the 
intention of the- legislature that S. 14 (2) 
of the Act should also apply to the de- 
crees passed prior to the coming into 
force of this section then it would have 
specifically provided so by introducing 
the words “or order” in between the 
words “no decree’ and “for eviction”. 
The intention of the legislature is pri- 
marily to be gathered from the language 
used. A construction which requires for 
its support an addition or substitution of 
words must be rejected, 

5 The third contention is that the de- 
Cree which is the subject-matter of ex- 
ecution was passed on the ground of 
reasonable and bona fide necessity of-the 
landlord’s family, which is one of the 
grounds mentioned in S. 13 of the Act. It 
was a contested case and the Court had 
passed a decree on being satisfied as to 
the existence of the statutory ground for 
passing the eviction decree. The appel- 
late Court was not competent to go be- 
hind the decree and asking the executing 
Court to determine whether the condi- 
tions mentioned in S. 14 (2) of the Act 
No. 17 of 1950 as amended by Act No. 14 
of 1976 were satisfied or not. In passing 
the impugned order the learned Judge 
exercised the jurisdiction not vested in’ 
him. The effect of the order would be 
that the Executing Court would be re- 
quired to scrutinise the decree again. 
The legislature did not intend that the 
decree passed in a contested case accord- 
ing to the provisions of law in force on 
the date when it was passed by the highest 
Court of the country should be scruti- 
nised again by the executing Court. He 
urged that the amending provisions of 
the Act must not be made applicable 


‘since they were not in force on the date 


when the decree under execution was 
passed. $ 

6. Mr. Lodha, learned counsel for the 
respondent, hag supported the judgment 
of the first appellate Court. He has con- 


4 Raj. [Prs, 6-10] 


tended that S. 13 of the Act deals with 
the general restrictions against the evic- 
tion of a tenant and as they were not 
found to be sufficient, special restrictions 
On eviction were introduced by amend- 
ing S. 14 (2) of the Act. The Rajasthan 
Premises (Control of Rent and Eviction) 
Act, 1950 is a piece of welfare legislation 
and aS such its operative provisions 
should receive beneficent construction 
from the Court. The scheme of the Act 
and the object of the amendment intro- 
duced by Act No. 14 of 1976 is to afford 
full protection to the tenant against evic- 
tion and the Court should ‘be slow to 
- reach the conclusion that the tenants 
against whom decrees have been passed 
under the Act prior to the enactment of 
Act No. 14 of 1976 and introduction’ of 
S. 14 (2) of the Act.are excluded from 
benefit of the Amending Act. 


7. There cannot be any dispute that a 
welfare legislation should have benefi- 
cent construction. However, it must 
always be borne in mind that the first 
land primary rule of construction is that 
the intention of the legislature must be 
found in words used by the legislature 
itself. If the words used are capable of 
one construction only then it would. not 
be open to the Courts to adopt another 
ypothetical construction on the ground 
that such a hypothetical construction is 
more consistent with the alleged object 
and policy of the Act. 


8. The words used in the material 
provisions of the Statute. must be inter- 
preted in the plain grammatical meaning. 
When such words are capable of two 
constructions that the question of giving 
effect to the policy or object of the Act 
can legitimately arise. When the mate- 
rial words of a Statute are capable of 
‘two constructions, one of which is likely 
to defeat or impair the policy of the Act 
whilst the other construction is likely to 
assist the achievement of the said policy, 
then the Courts would prefer to adopt 
the latter construction. It is only in such 
cases that it becomes relevant to consi- 
der the mischief and the defect which the 
lAct purports to remedy and correct, 

9. Before dealing with the points 
raised by the learned counsel for the 


parties it will be useful to read the rele- 


vant provisions of law: r 

“13. Eviction of tenant— (1) Notwith- 
standing anything contained in any law 
or contract, no Court shall pass any de- 
cree, or make any order, in favour of a 
landlord. whether in execution of a de- 
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cree or otherwise, evicting the tenant so 


. long as he is ready and willing to pay 


rent therefor to the full extent allow- 
able by this Act, unless it is satisfiled— 

(a) to (g) XXX XXX XXX 

(h) that the premises are required re- 
asonably and bona fide by the landlord—~ 

(i) for the use or occupation of himself 
or his family, or 

(ii) for the use or occupation of any 
person for whose benefit the premises are 
held, or 

(iii) for a public purpose, or 

(iv) for philanthropic use;” 

“I4, Restriction on eviction— 

(1) xxx XXX XXX XXX 

(2) No decree for eviction on the 
ground set forth in Cl. (hb) of sub-s. (1) 
of S. 13 shall be passed if the Court is 
Satisfied that, having regard to all the 
circumstances of the case, including the 
question whether other reasonable ac- 
commodation is available to the landlord 
or the tenant, greater hardship would be 
caused by passing the-decree than by re- 
fusing -to pass it. Where the Court is 
satisfied that no hardship would ‘be 
caused either to the tenant or to the 
landlord by passing the decree in respect 
of a part of the premises, the Court shall 
pass the decree. in respect of such part 
only. 


(3) Notwithstanding anything contain- 
ed in any law or contract no suit for 
eviction from the premises let out for 
commercial or business purposes shall 
lie against a tenant on the ground set 
forth in clause (h) of sub-s. (1) of S. 13 
before the expiry of five years from the 


date the premises were let out to the 
tenant.” 
XXX XXX XXX 
"(26) Execution of decree for evic- 


tion— No decree for the eviction of a 
tenant from any premises in areas to 
which this Act extends for the time being 
passed before the date of commencement 
of this Act shall in so far as it relates to 
the eviction of such tenant be executed 
against him, as long as this Act remains 
in force therein, except on any of the 
grounds mentioned in S. 13 and under 
the circumstances specified in this Act.” 

16. As regards the first contention, I 
am unable to agree with the submission 
of the learned counsel for the respon- 
dent that the provisions of S. 26 of the 
Act are attracted to the decree under 
execution even though it was passed 
after complying with the existing provi- 
sions of the Act, and prior to the coming 










ion to the general law, that the Execu- 
ion Court cannot go behind the decree. 


main provision. It must be confined 
within its own limits and strictly to the 
subject-matter embraced within it and 
it should not be extended to include the 
cases not reasonably within the purview 
of the language employed. The words 
“passed before the date of commence- 
ment of the Act”, appearing in 5. 26 are 
This section is ap- 


rovisions of the Act to that area by a 
notification under S. 2 (2) of the Act, and 
a decree passed after the commencement 
of the Act cannot be rescrutinised under 

|S. 26 of the Act. Section 26 deals with 
the decree or orders already passed prior 
to the coming into force of the Act No. 
17 of 1950. Section 27 of the Act deals 
with the suits and proceedings pending at 
the commencement of the Act in the 
areas to which the Act has been extend- 
ed under S. 2. In this view of the matter, 
I stand fortified by a decision of this 
Court in Jagjeewan Singh v. Sita Ram, 
AIR 1954 Raj 43, wherein Hon’ble Wan- 
choo C. J., while discussing the scope of 
S. 26 of the Act observed as under,— (at 
p. 44) 


“I am therefore of opinion that it is 
the duty of the executing Court to satisfy 
itself under S. 26 that one or the other 
of the conditions mentioned in S. 13 is 
satisfied before it executes the decree 
passed before the Act came into force.” 

{emphasis added). ) 
This case was followed in Roopram v. 


Mohanlal, ILR (1958) 8 Raj 994 wherein 
I. N. Modi J., observed as under,-— 


“It is clear that S. 26 as such has no 
application to the present case as the sec- 
tion only applies to decree passed before 
the commencement of the Rajasthan Act.” 
While enacting Act No. 14 of 1976 no 
change was introduced in S. 26 of the 
Act. Had the legislature intended that 
the decrees passed prior to the extension 
of the provisions of the Amendment Act 
No. 14 of 1976 should be re-tested in the 
light of S. 14 (2) of the Act as amended 
by Act No. 14 of 1976, it would have 
made such a provision or would have 
made necessary changes in S. 26.of the 
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Act. I, therefore, hold that the learned 


_ Additional District Judge No. 1, Jodhpur 


has committed an error of law in hold- 
ing that S. 26 of the Act wag applicable 


to the facts of this case, 


11.. The argument of the learned 
counsel for the respondent (which seems 
to have prevailed with the Court below) 
is that 5. 13 is very wide in its terms, 
and even where a decree may have been 
passed after the commencement of this 


Act, the section provides that no Court 


shall make an order in favour of a land- 
lord even in execution so long as he is 
ready and willing to pay the prescribed 
rent unless it is satisfied that any. of the 
conditions laid down in S. 13 read with 
5. 14 (1) and (2) of the Act for eviction 
are fulfilled even though S. 14 (2) was 
not in force on the date on which. the 
decree under execution was passed. I do 
not feel persuaded to accept this con- 
tention. If the interpretation put forward 
by the learned counsel for the respon- 
dent is accepted as correct, the result 
would ‘be that even in contested cases 
all decrees passed prior to the coming 
into force of S. 14 (2) of the Act .as 
amended by Act No. 14 of 1976 would 
be unexecutable unless they succeeded in 
Passing a further test in the Executing 
Court. The test is to be, that no hard- 
ship is caused to the tenant in executing 
the decree and that, having regard to all 
the circumstances of the case including 
the question whether other reasonable 
accommodation is available to the land- 
lord or the tenant, greater hardship 
would be caused to the landlord by not 
Besides that it 
would be within the jurisdiction of the 
Executing Court to annul the execution 
proceedings even though the decreé has 
been passed by the highest Court of this. 
country. Such an interpretation of the 
law cannot be said to be correct. The 
appellant had acquired a valuable vested 
right in her favour by the decree dated 
28-4-1975 affirmed by the Hon’ble Supre- 
me Court of India on September 24, 1975. 
The clear and unambiguous language of 
a provision of law is necessary before 
it can be said that she had been de- 
prived of her vested right to execute the 
decree, It cannot be said that there is 
no escape from the conclusion that sub- 
sec. (1),of S. 13 was intended to give- 
retrospective operation to all and every 
subsequent amendment of the Act. No 
doubt S. 14 (2) as amended. by Act No. 14 


of 1976 is applicable to the appeals and 


fe ee aaar 
of m man 
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revisions, which make it retrospective to 
limited extent. It is perfectly true that 
whenever an amended Act has to be ap- 
plied subsequent to the date of the 
amendment, various unamended provi- 
sions of the Act have to be read along 
with the amended provisions, but this is 
for the purposes of determining what 
the meaning of any particular provision 
of the Act as amended is, whether. it is 
in the unamended part or in the amen- 
ded part. But this does not mean that 
the amendment: itself must be. taken . to 
have been in existence as from the date 
of the earlier Act. That: would be impu- 
ting to the amendment retrospective ope- 
ration to the extent which the legislature 
never intended to do, otherwise it would 
have so provided to, expressly or by 
necessary implication. If S. 14 (2) read 
with S. 13 is held to be retrospective in 
its operation to the extent the learned 
counsel for the respondent wants me to 
hold it, the consequence would be that 
almost all pending actions in which the 
- landiords have applied for possession in 
execution of the decrees passed in their 
favour would automatically fail þe- 
cause they would not satisfy the test 
imposed by 5. 14 (2) of the Act as amen- 
ded by Act No. 14 of 1976. If such a 
drastic consequence was really intended 
by the legislature, it would certainly 
have made appropriate provisions in ex- 
press terms in that behalf. In the case on 
hand. the execution proceedings were ini- 
tiated much prior to the passing of the Act 
No. 14 of 1976. It could never be the in- 
tention of the legislature that the judg- 
ment-debtor-tenants who by their dila- 
tory tactics could prolong the execution 
proceedings against eviction should be 
given the advantage of S. 14 (2) of the 
Act. This Court in Bhanwar Lal v. 
. Nathmal, AIR 1976 Raj ‘137 has held,— 


“The point of time when sub-ss. (1) 
and (2) of S. 14 will operate is that the 
decree for recovery of possession will 
have to be finally passed.” 


Hon’ble S. N. Modi, J., in Prabhashanker 
v. Smt. Rukmani (AIR 1976 Raj -17) 
(supra), as already quoted above, held 
that S. 14 (2) of the Act as amended by 
the Ordinance 1975. (later on amended 
by Act No. 14 of 1976) has no effect on 
the execution proceedings pending in the 
Executing Court. A similar point which 
has been raised before me was rhised in 
Civil Revision Petn.- No. 7 of 1976: 
Ikbal Ahmed v. Purshotamlal, decided 
on January 6, 1976 (Raj). Hon’ble 
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Sharma J, was pleased to hold -as 
under, — l 
“It has been contended before me on 
behalf of the petitioner that in view of 
the amended provisions of S. 14 of the 
Rajasthan Premises (Control of Rent and 
Eviction) Act, 1950, hereinafter refer- 
red to as the ‘Act, the decree for evic- 
tion cannot be executed as such because 
no decree for eviction on the -grounds 
set forth in Cl. (b) of sub-s. (1) of S. 13 
of the Act could be passed unless the 
Court was satisfied that greater hard- 
ship would be caused to the tenant by 
passing the decree than by refusing to 
pass it. (sic) The above contention has no 
force, because the amended provisions 
Contained in S. 14 of the Act are not ap- 
plicable to a case in which decree for 
eviction on the grounds set forth in 
CL (h) of sub-s. (1) of S. 13 of the Act 
was already finally passed prior to the 
coming into force of the Rajasthan Pre- 
mises (Control of Rent & Eviction) 
Amendment Ordinance, 1975.” 
I respectfully agree with the opinions 
expressed by Hon’ble Sharma J., in Ikbal 
Ahmed y. Purshotam Lal (supra) and by 
S. N. Modi J., in Prabhashanker v. Ruk- 
mani (supra). While considering the 
effect of introduction of S. 13-A in the 
Rajasthan Premises (Control of Rent & 
Eviction) Act, 1950 by Ordinance No, 26 
of 1975, later on replaced by Act No. 14 
of 1976 their Lordships of the Supreme 
Court in Gyanchand v. K. B. Lal, 1976 
WLN 803: (AIR 1977 SC 858) observed 
as under :— 


“Thus the scope of the amendment 

was to confine protection given tg the 
tenants within the limits of the hierar- 
chy to Courts mentioned by the Act and 
to Courts in the State of Rajasthan. It 
may be noticed that the statement of 
objects and reasons does not even give 
a hint that the benefit conferred by Sec- 
tion 13-A would be available even in the 
execution proceedings: after the decree 
had been passed.” 
On the parity of reasoning it can be said 
that the benefit of S. 14 (2) of the Act as 
introduced by Act No. 14 of 1976 has 
not been extended to tne execution pro- 
ceedings. 

12. The learned counsel for the res- 
pondent urged that the decree as it 
exists is a nullity, it could be held to be 
executable if after taking evidence of 
the parties the landlord could satisfy 
that she would suffer greater hardship if 
the execution was refused than that 
would be caused to the respondent, if the 
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decree for eviction is executed. In sup- 


port of his contention he placed reliance. 


on Kaushalya Devi v. K. L. Bansal,. AIR 
1970 SC 838 and-K. K. Chari. v. R. N. 
Seshadri, AIR 1973 SC 1311. 

13.. In Kaushalya-Devi v. K. L. Ban- 
sal, (AIR 1970 SC 838) the judgment- 
debtor challenged the validity of the 
decree by presenting an application 
under S. 47, C. P. C., alleging that it had 
been passed in contravention of the pro- 
visions of S. 13 of the Delhi and Ajmer 
Rent Control Act, 1952. In that case the 
decree was held to be a nullity as it was 
passed solely on the basis of a compro- 
mise, This case was considered by their 
Lordships of the Supreme Court in 
Nagindag Ramdas v. Dalpatram Techa- 
ram, AIR 1974 SC 471 (at pp. 476, 477) 
and it was observed that, 


“From a conspectus of the cases cited 
at the bar, the principle that emerges is, 
that if at the time of the passing of the 
decree, there was some material before 
the Court, on the basis of which, the 
Court could be prima facie satisfied, 


about the existence of a statutory ground 


for eviction, it will be presumed that 
the Court was so satisfied and the decree 
for eviction apparently passed on the 
basis of a compromise, would be valid. 
Such material may take the shape either 
of evidence recorded or produced in the 
case, or, it may partly or wholly be in 


the shape of an express or implied ad- 


mission made in the compromise agree~ 
ment, itself.” 


14. In the above quoted authority the 
important words. which have a bearing 
in the present case, are “at the time of 
passing of the decree.” In the present 
case the decree was passed after the par- 
ties were heard, and. the Court was satis- 
fied regarding existence of the statutory 
ground for 
passing of the decree. The said decision 
in Kaushalya Devi v. K. L. Bansal (AIR 
1970 SC 838) has no application to the 
facts of the present case. The case; K. K. 
Chari v. R. M. Seshadri (AIR 1973 SC 
1311) also does not advance the cause of 
the respondent. 

15. Admittedly the decree under exe- 
cution dated April 28, 1975 was passed 
in accordance with the law which exis- 
ted on the date of the passing of the 
decree and the Court could have 
passed the decree after being satis- 
fied itself about the existence of the 
statutory grounds for eviction and as 
such it cannot be said that the decree 


eviction on the date of the 
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passed by this Court was without juris- 
diction de hors the Act or ultra vires the 
Act. In the circumstances established in 
the case on hand, it was beyond the 


jurisdiction of the first appellate Court 


to go further and question the express 
finding of the Courts regarding reason- 
able bona fide necessity of the landlord 
based on the material available on the 
record. To allow the Executing Court to 
go beyond that limit and ask it to take 
further evidence and then to determine 
whether the decree is in accordance with 
S. 14 (2) of the Act as amended by Act 
No. 14 of 1976 would amount to exalt it 
fo the status of a super Court sitting 
in appeal over the decision of this Court 
affirmed. by the Hon’ble Supreme Court 
of India. The Executing Court is not com- 
petent to go behind the decree and chal- 
lenge its validity which has been passed 
in accordance with the provisions of this 
Act after taking into consideration the 
grounds mentioned in S..13 of the Act, 
as they existed on the date of passing 
the decree, 


16. Apart from the position of law 
enunciated above a re’sume’ of the case 
given in the judgment on which thej’ 
decree under execution is based reveals 
that Mst. Maggi Bai — the appellant be- 
fore this Court is the owner of two shops, 
situated at Ada Bazar, Jodhpur, one of 
which was piven on rent to respondent 
Sita Ram and the other one was given 
to Sita Ram and his brother in joint 
tenancy. The appellant is an old woman 
and ‘her son for whose business the 
shop is needed is 22 years of age. The 
Courts decreeing the suit have found the) © 
necessity of the plaintiff to be reason- 
able and bona fide. It would be too 
much to deny the owner’s right to oc- 
cupy the shop in execution of the decree 
and leave this old woman to search out 
some other rented accommodation for 
establishing her son in business and save 
him from squandering his youth by 
idling away the time specially when the 
respondent is in occupation of. a shop 
with his brother in the same building 
where he can do the business, It can 
be safely said that on the proved facts 
and circumstances of the case the execu- 
tion of the decree on hand is not likely 
to be of greater hardship to the tenant, 
since the facts on record satisfy the con- 
oe mentioned under S. 14 (2) of the 

ct o, : 

17. The net result of the above dis- 
cussion is that this appeal is accepted, 
the impugned judgment and decree dated 
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December 9, 1975 passed by the learned 
Additional District Judge No. 1, Jodh- 
pur are set aside, and the order of the 
learned Munsiff City, Jodhpur dated 
November 12, 1975 is affirmed, and he is 
directed to take further proceedings in 
accordance with law. The respondent 
will bear the costs of the appellant 
throughout. The case is an old one, the 
executing Court will dispose of the case 
as expeditiously as possible. The record 
of the Courts below may be sent forth- 
with, 

Appeal allowed. 
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Mali Ram, Petitioner v. R. T. A. and 
another, Respondents. l 

Civil Writ Petn. No. 116 of 1977, D/- 
27-4-1977. 

Motor Vehicles Act (1939), S. 68-FF, 
Proviso — Proviso does not prohibit 
State Transport Undertaking to obtain 
temporary permit in respect of a notifi- 
ed route — Sub-sec. (1-AA) of S. 68-F 
as added by Rajasthan Amendment Act 
permitting grant of temporary permit to 
S. T. Undertaking is not in violation of 
Proviso and as such is not void. (Motor 
Vehicles Act (1939), S. 68-F, sub-s, (1-AA) 


(Raj) (Amendment)). (Para 3) 
O. P. Sharma, for Petitioner; R. N. 

Munshee, for Respondent No, 2. 
ORDER:— There was a route Neem- 


ka-thana to Alwar, for which the peti- 
tioner has been granted a temporary 
permit, which was to run up to April 
28, 1977. 

2. A scheme for the route from Neem- 
ka-thana to Kotputli has been approved 
‘and notified under S, 68-D (3) of the 
Motor Vehicles Act (hereinafter referred 
to as ‘the Act’). Another draft scheme 
under S. 68-C has been prepared for the 
route —~ Kotputli to Alwar. The said 
scheme has not yet been approved under 
S. 68-D. Respondent No. 2, the Rajasthan 
State Roadways Transport Corporation, 
applied and obtained from the R.T.A. 
respondent No. 1,.temporary permit to 
ply its buses from Neem-ka-thana to 
Alwar. After the grant of permit, the 
R.T.A., by its order dated April 1, 1977, 
ordered that as permit has been ranted 
to the Corporation, and as it will not be 


having two permits, the permit of the 
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petitioner will cease to be effective ad 
soon as the Corporation is given the 
second permit applied for and put the 
buses on the route, The petitioner has 
therefore felt aggrieved and has come up 
to this Court. 


3. Mr. Sharma, learned counsel for 
the petitioner, contended that no per- 
mit can be given to the Corporation for 
route from Neem-ka-thana to Alwar. 
Section 68-FF puts a restriction on the 
grant of permit in respect of notified 
area. Proviso, however, permits the 
R.T.A. to grant temporary permits to 
any person in respect of such notified 
area, or route, if no application for the 
permit has been made by the State 
Transport Undertaking in respect of any 
notified area or notified route in pursu- 
ance of an approved scheme. The Corpo- 
ration has not yet applied to implement 
the scheme. Mr. Sharma urged that pro- 
viso to S. 68-FF permits only a private 
operator to apply for the temporary per- 
mit but bars the State Transport Under- 
taking to apply for the temporary per- 
mit in the interval before the permit for 
the implementation of the scheme is 
issued, I am afraid I find no such sup- 
port for such contention. The proviso 
provides that temporary permit be given 
to any person if the State Transport 
Undertaking has not applied for permit 
on this route. I can see no justification 
why the proviso would only permit a 
private operator to obtain a temporary 
permit and prohibit the State Transport 
Undertaking to that effect. As a matter 
of fact, there has been an amendment in 
the said Act by State Act No. 10 of 1974, 
which has added sub-sec. 68 (1-AA) to 
S. 68-F, which provides that where State 
Transport Undertaking applies for grant 
of temporary permit in respect of any 
route which comprises a notified area or 
route or portion thereof and any other 
route or area specified in any scheme 
published under S. 68-C, the R.T.A. or 
the S.T.A. shall issue temporary permit 
prayed for. Sub-sec, (1-AA) of S. 68-F 
therefore clearly permits that temporary 
permit can be given to the State Trans- 
port Undertaking in respect of any noti- 
fied route as well as a route covered by 
the draft scheme. No doubt, Mr. Sharma 
urges that sub-sec. (1-AA)} of S. 68-F is 
void and beyond the competency of the 
State Legislature. This argument, how- 
ever, in order to succeed, necessarily 
assumes that proviso to S. 68-FF prohi- 
bits the State Transport Undertaking to 


1978 - 
btain a temporary permit in respect of 


e notified route and consequently, the said 


State amendment being in violation of 
the Central provision would be. bad. I 
have already said that in my opinion the 
proviso to S. 68-FF makes no such bar, 
and I, therefore, see no reason to hold 
ub-sec. (1-AA) to S. 68-F to be- void. 

4. So far as the route from Kotpuili 
to Alwar, in respect of which draft 
scheme has been published, is concerned, 
sub-sec. (1-A) of S. 68-F of the Act spe- 
cifically provides for the grant of tem- 
porary permit in respect of any area or 
portion for which the scheme has been 
published under 8S. 68-C of the Act. It 
is apparent that even the Central Act 
permits a temporary permit to be grant- 
ed to the State Transport Undertaking 
In respect of a route for which a scheme 
‘hag been published under S. 68-C of the 
Act. I therefore do not see how any ob- 
jection can be made to respondent No. 2 
being granted temporary permit on the 
route from Kotputli to Alwar. One of 
the objections which Mr. Sharma has 
sought to raise was that one permit has 
been given for the whole portion from 


Neem-ka-thana to Alwar and as the noti-- 


fied route and route for draft scheme 
comprise separate routes, this was 
. not correct. He however conceded that 
even petitioner’s permit for Neem-ka- 
thana-Alwar route was only one and not 
two separately. 

5. In any case, this is only a techni- 
cal objection, because a permit can be 
given to the undertaking for both routes, 
one for Neem~ka-thana-Kotputli and the 
other for Kotputli-Alwar route; whether 
it is given by means of one permit or 
‘two permits, is hardly a matter calling 
for interference in these extraordinary 
proceedings, 

6. Mr. Munshee, the learned counsel 
for respondent No. 2 had sought to raise 
the point that the petitioner could not 
operate from Kotputli to. Alwar because 
of the bar.of sub-sec. (1-C) of S. 68-F, 
which, according to him, . provides that 
{ff temporary permit has been granted to 
State Transport Undertaking, the tempo- 
rary permit, even if already given to a 
person, will cease to operate on the issue 
of permit to the State Transport Under- 
taking in respect of that route.- I do 
not feel it necessary to decide this point 
in view of the fact that the temporary 
permit under which the petitioner, is, 
at present, plying, in any case, is going 
to expire by tomorrow. The petitioner, 
if he is to operate in future, will neces- 
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sarily have to obtain a fresh permit and 
in that case, just ag it will be open to 
the petitioner to raise any point in sup- 
port of its plea for grant of a permit, it 
will necessarily be also open to respon- 


.dent No. 2. 


7. With these observations, the peti- 
tion is dismissed summarily. 
Petition dismissed. 
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Smt. Kishan Pyari, Petitioner v. Smt. 
Shanti Devi, Non-Petitioner. 

Civil Revn. No. 501 of 1976, D/- 17-1- 
1977.* 

Rajasthan Premises (Control of Rent 
and Eviction) Act (17 of 1950), S. 14 (3) 
(as added by Amending Act 14 of 1976) 
-— Operation of S. 14 (3) — Sub-s, (3) is 
not retrospective. 

It is not understood why when the 
legislature was deliberately using the 
words ‘no decree for eviction shall be 


passed’ in sub-s, (2) of S 14, it did not . 


choose to use the same expression and 
language in sub-s. (3), but instead deli- 
berately used an expression like no suit 
for eviction “shall lie” against a tenant 
which strongly points to prospective op€- 
ration. The difference in language clearly 


‘indicates that the legislature under sub- 


sec. (3) of S. 14 wag intending to bar the 
filing of a suit subsequent to the date of 
the amendment and was not contemplat- 
ing that a suit which had already been 
filed would be affected by the amend- 
ment. To accept the argument that the 
words ‘no suit shall lie’ should be given 

retrospective operation would mean 


: reading it as “no decree shall be passed”. 


This would clearly not be permissible, 
one must accept that the legislature has 
advisedly used different phraseology - in 
sub-s, (2) and sub-s. (3) of S. 14 of the 
Act and that they mean different things. 
Therefore, sub-s. (3) of S. 14 of the Act 
cannot be held to be retrospective. Case 


law discussed. (Para 16) 
Cases Referred: Chronological Paras 
AIR 1976 Raj 17 © I6 
AIR 1975 SC 1146 11 
1969 WLN 472 (Raj) 14 
AIR 1965 SC 703 12 





*(Against order of Shri Agarwal, Mun- 
siff, Jodhpur,- D/- 14-8-1976.) 
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AIR 1964 SC i511 -` $ 
AIR 1962 SC 73 d 
AIR, 1961 SC 15986. l p 10 
AIR 1960 SC 655 . A 
ATR, 1951 SC 199 © 8 
(1922) 39 TLR 128 i 14 
(1909) 1 KB 310 | 14 


P, C. Mathur and M. L. Johri, for Peti-~ 
tioner; M. L, Kalla and Narendra Vyas, 
for Non-Petitioner. 

ORDER:— Whether an amendment 
made by incorporating sub-s. (3) in Sec- 
tion 14 of Rajasthan Premises (Control 
- of Rent and Eviction) Act hereinafter to 
be called ‘the Act’, by means of Ordi- 
nance 26 of 1975 as replaced by Amend- 
ment Act 14 of 1976 will apply to suits 
for eviction which had been filed before 
the coming into force of the said amend- 
ment is the question that calls for deci- 
sion in the present revision petition. 

2. Section 13 {1) (h) of the Act pro- 
vides that no court shall pass any de- 
cree, in favour of a landlord, whether in 
execution of a decree or otherwise, evict- 
ing the tenant unless it is satisfied 
that the premises are required . reason- 
ably and bona fide by the landlord for 
the purposes mentioned. therein. This 
provision applies equally to premises let 
out for residential a9 well as commercial 
or business purposes. ; 

3. On 380-3-72 the premises in dispute 
were let out to the petitiener-tenant. On 


7-2~75 the respondent-landlerd filed a 


suit under S. 13 (1) (8) of the Act on the 
allegation that he required the premises 
for his own personal bona fide use. It is 
common ground that the premises were 
let out for commercial and business pur- 
poses. During the pendency of the suit 
the Act was amended by Act No. 14/78 
and sub-cl. (3) was added in S. 14 of the 
Act which is as under:— 

‘14 (3) Notwithstanding anything con- 
tained in any law or contract, no suit 
for eviction from the premises let out 
for commercial or business purposes 
shall lie against a tenant on the ground 
. set forth in cl. (h) of sub-s. (1) of S. 13 


before the expiry of five years from the. 


date the premises were let out to the 
tenant.” 

4. As admittedly the letting out of 
the premises in dispute was within a 
period of 5 years from the filing of the 
suit the petitioner raised an objection 
before the trial court that the suit was 
not maintainable because of the amend- 
ment made by the Act No. 14/76. The 
plea has been negatived by the trial 
court by its order of 14-8-76 by which 
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it has held that there is no bar to the 
maintenance of the suit as the amend- 
ment is not applicable to pending suit, 
Aggrieved agdinst that the petitioner has: 
filed this revision to this court. 

5. The suit thas still to ‘be decided . on 
merits, The petitioner-tenant ig not ac- 
cepting the allegation fhat ‘the respon- 
dent-landlord requires fhe premises bona 
fide for ‘his personal use. In view of the 
fact that the swt ‘is still pending, nor- 
mally I might have been disinclined to 
‘entertain the revision petition as, 
accordmg to me, it äs doubtful whether 
a revision would lie at the. interlocutory 
stage. But I am told that a number of. 
similar petitions have already ‘been ad- 
mitted in this Court. Not onty that, 1 am 
given to understand by the -counsel for 
the parties that identical objections are 
being raised in the lower courts in a° 
number of pending suits. In that view of 
the matter as ‘this point raises undoubt- 
edly a matter of interpretation and 
could ‘have relevancy to a large number 
of pending matters, I thought it fit to 
hear arguments on merits so that the 
decision as to the effect of S. 14 (3) of 
the Act could be given by this Court. 

$. The controversy lies in a very 
narrow compass. The ‘petitioner tenant’s 


‘case is that even ïf a suit had ‘been 


filed earlier to the incorporation of Sec- 
tion 14 (8) the suit cannot continue as $ 
years period admittedly has not expired 
from the date of the letting of the pre- 
mises. The counsel for the respondent 
however maintains that the said amend- 
ment is prospective and will only apply 
to the suits which are filed after the 
amendment was brought into force i.e, 
from the commencement ef the Ordi- > 
nance No. 26 of 1975 (@which came into 
force on 29-9-75) and which ‘Ordfnance 
was later on replaced by the Amend- 
ment Act No. 14/78. If is well settled 
that though the legislature 3 undoubted- 
ly competent to take away vested rights 
by means of: retrospective legislation, 
yet unless a clear and unambiguous in- 
tention is indicated by the legislature by 
adopting suitable express words in that 
behalf, no provision of a statute. should 
be given retrospective operation if iby 
such operation vested rights are likely 
to be affected. Retrospective operation of 
a statutory provision can be inferred 
even in cases where such - retrospective 
operation appears to be clearly implicit 
in the provision construed in the context 
where it occurs. See Rafiquennessa v Lal 
Bahadur Chetri (AIR 1964 SC 1811). In 
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that case the effect of. amendment im 
S. 5 of the Assam Non-Agricultural: 
Urban Areas. Tenancy Act, 1955 came up 
for: consideration: Sectiom 5: (1) provided 
that notwithstanding anything In any 
contract or im any law for the time þe- 
ing in: force—-(a) where: under the terms 
of a. contract entered into betweem -@ 
landlord: and his tenant: whether before: 
er after the commencement of this: Act, 
& tenant fs entitled to build, and has im 
pursuance: of such terms: actually built 
within the period of five years from. the 
date: of such contract, a permanent struc- 
ture om the: land: of the tenancy for resi- 
dential or business: purposes; the: tenant. 
shall not be ejected by the landlord 
from the tenancy except on the: ground 
of. non-payment. of rent. ‘The Supreme 
Court held this provision to be retrespec- 
tive because: the provision clearly indi- 
cated: that: the legislature wanted the 
beneficent. provisions: enacted by it. to 
take within their protection not. only 
leases executed: after the Act came into 
force, but also leases executed prior to 
the operation of the Act. The Supreme 
Court in support. of its finding that. this 
provision. was: retrospective noted that: 
S. 5 (1) of the Act provides: that. the ten- 
ant shall not be evicted! by the landlord 
from the tenancy and observed that if 
the legislature had’ intended’ that this 
protection should operate prospectively, 
it would have been easy to say that 
“the tenant shall not be sued in eject- 
ment; (emphasis supplied) such. an ex- 
‘pression would. have indicated that the 
protection. Is afforded to 
after the Act came into force and that 
might. have intreduced the element. of 
prospective operation; instead what is 
prohibited by S. & (1). (a) is the eviction 
of the. tenant, and so, inevitably, the 
section. must come into: play for the pro- 
tection. of. the tenant even. at the appellate 
stage whem the landlord is seeking to 
evict the tenant, and. that obviously in- 
dicates that the pending proceedings are 
governed by S. 5 (1) (a) though they 
may have been. initially instituted before 
the Act came into force. It is important 
to note that. the Supreme Court made a 
distinction between. the words ‘tenant. 
shall not. be ejected’ by holding them to 
indicate retrospective operation and the 
words. ‘tenant. shall. not. be, sued in eject~ 
ment to. meam prospective operation, ` 
7. In Mohanlal v. Sawai Mam Singhji 
(AIR. 1962: SC 73) the Supreme Court was 
interpreting the effect of S. 86 of Code ef 


Kishan Pyar: v. Shanti Devi (Sechar J.} 


suits brought- 


[Prs. 6-10} Raj. 11 


Civil Procedure which wag made applic- 
able to former Rulere of Indian. States 
by virtue of S, 87-B of C.P.C. Section 86 
(1) provided. that no ruler of a foreign 
State may be sued in any court except 
with the consent of the Central Govern- 
ment. In that. case a suit had been filed 
€arlier to the enactment of S. 87-B, 
CRC. and the question was whether a 
suit. which had been filed earller against 
an ex-ruler without sanction of Central 
Government could be continued after 
the coming into force of the said provi- 
siom. Im that context the court observed 
that the word ‘sued’ means not only the 
filing of a suit. but. also pursuit through 
courts anda personis sued also when thé 
suit remains pending against him and 
the words ‘may sue’ include not only the 
initiation of a suit but its continuation 
also. In. that context. it held that prohi- 


` bition after the enactment of S. 87-B, 


C.P.C. affects not only a suit instituted 
after its enactment but one which though 
instituted before its enactment is pend- 
ing, and becomes incompetent against the 
ex-ruler, It is fo be noted that that case 
went on the wording of ‘may sue’ and 
also in the- special context of necessity - 
of prior sanction from the Central Gov- 
ernment being necessary to file the suit. 

8. In Chandrasingh Manibhai v, Sur- 
jit Lal (AIR 1951 SC 199) the Court was 
interpreting S. 12 (2) of Bombay Act 
No. 57 of 1947 which provided that (at 
p. 200):—. 


-“No suit for recovery of possession 
ahall be instituted by a landlord against 
& tenant on the ground of non-payment 
of the standard rent or permitted in- 
creases due, until the expiration of onè 
month next after notice in writing of 
the demand of the standard rent or per- 
mitted increases has been served upon, 
the tenant in the manner provided in 
S 106, T. P. Act, 1882.” 

9. The Supreme Court in interpreting 
that provision observed (at p. 201): 

“Sub-sectiom (2) clearly relates to 
suits which may be instituted after the 
Act comes: into force, It cannot apply to 
sults which were already pending when 
the Act was put on the statute book.” 


10. This position was reiterated in 
S. B. K. O8 Mills v. Subhash Chandra. 
ATR 1961 SC 1596. Mr. Mathur had 
however sought to rely on the observa- 
tions of the court in this case by which 
it had held S. .12 (1) of Bombay Act 57 
of 1947 te be retrospective. I do not 
think Mr.. Mathur can derive any assis- 
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tance from that case, It is to be seen 
that the Court itself highlighted the dis~ 
tinction between S.12 (1) and S. 12 (2) 
by pointing out that S. 12 (1) says that a 
landlord shall not ‘be entitled to recovery 
of possession and therefore it means that 
no decree can be passed granting posses- 
sion to the landlord if the tenant fulfils 
the conditions mentioned in S. 12 (1). It 
is to be noted that the Supreme Court 
relied on the differences in phraseology 
by pointing out that S. 12 (1) enacte that 
a landlord shall not be entitled to the 
tecovery of possession and not “no suit 
shall be instituted by the landlord to re- 
cover possession”, and held the former 
expression to denote retrospective ope- 
ration and the latter expression to de- 
note prospective operation. 


11. Mr Mathur made a reference to 


B. Banerjee v. Anita Pan (AIR 1975 SC. 


1146). In that case the amendment 
brought by S. 13 (8A) came up for con 
sideration and it was held by a majority 
that it was retrospective in operation. It 
has however to be seen that this clause 
was given a retrospective effect specif- 
cally by S. 13 of the Amendment Act 
‘by’ providing that it shall apply to suits 
including appeals which are pending at 
the commencement of the Act. The ques- 
tion was whether the retrospective ope 
ration was ultra vires the Arts. 14 , and 
19 and the majority of the Court reject- 
ed this plea. This case has no applicabi« 
lity, | 

12. Mr. Calla, the counsel for the ress 
pondent referred to Kasibai v. Mahadu 
(AIR 1965 SC 703). In that case Civil 
Procedure Code was made applicable in 
the State of Hyderabad from 1-4-1951. A 
suit had earlier been filed in the State of 
Hyderabad under the Hydearbad Code in 
-which a second appeal lay even on facts. 
The question before the Supreme. Court 
was whether after 1-4-51: when the Civil 
Procedure Code had been made applic- 
able in Hyderabad State, the second ap~ 
peal will be governed by the Hyderabad 
Code of Civil Procedure or by the Civil 
Procedure Code. The Supreme Court 
held that as the suit had been filed ear- 


lier to the coming into force of S. 100, 


C.P.C, the power of the High Court in 
dealing with such ‘second appeal would 
have to be seen with reference to 
the Hyderabad Civil Procedure Code and 
the restriction could only apply toe cases 
instituted after . 1-4-51. 


13. In Moti Ram v. Suraj Bhan (AIR 
1960 SC 655) an application for-ejectment 
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was filed on 28-8-56 on the basis of un- 
amended S. 13 (3) (a} (iii) of East Pun- 
jab Rent Act, which provided for reco- 
very of possession of building by land- 
lord if he required it for reconstruction. 
Before however a written statement 
could be filed the Act was amended in 
September, 1956. By the amend- 
ment this provision was substantially 
modified and provided that in the case 
of any building if he requires it to carry 
out any building work at the instance of 
Government or local authority. (sic) 
It was common case that if the amend- 
ed provision applied to the suit the 
landlord would not be entitled to obtain 
any order of ejectment. The Supreme 
Court observed that the Amending Act 
does not make the relevant provision re- 
trospective in terms and it saw no reason 
to accept the suggestion that the retro- 
spective operation can be spelled out as 
a matter of necessary implication. The 
supreme Court refused to draw this in- ` 
ference by considering the implication 
that if- the provision was held retrospec- 
tive, ‘Inevitably all. pending actions in 
which landlords may have applied for 
possession of their buildings let out to 
the tenants under the provisions of Sec- 
tion 13 (3) (a) (iii) as it stood before the 
amendment would automatically fail be- 
cause they would not satisfy the tests 
imposed by the amended provision. If 
such a drastic consequence was really 
intended by the Legislature it would cer- 
tainly have made appropriate provisions 
In express terms in that behalf.” 

14. It consequently held that the am- 
endment cannot apply to proceedings 
which were pending either before the 
Controller or before the appellate au-— 
thority at the time when the amendment 
was made, In Bulidam Singh v. Pitar Em- 
menual (1969 WLN 472) (Raj} a suit had 
been filed for compensation against the 
defendant for having caused the death of 
the deceased by his negligent driving. The 
suit had been filed in the civil court 
During the pendency of the suit State 
Government under Section 110 of the 
Motor Vehicles Act constituted a tribu- 
nal; S. 110-F of the Motor Vehicles Act 
provided that where any tribunal has 
been constituted no civil court shall have 


jurisdiction to entertain any question re- 


lating to any claim or compensation A 
question was raised whether in view of 
S. 110-F pending proceedings. before the 
civil court could be continued. Tyagi, J. 
(as his Lordship then was) held that as 


the suit was instituted earlier to the con- - 


1978 
stitution of the Tribunal the civil courts 
were competent to continue with that 
suit. His Lordship said that S. 110-F 
which says that no civil court shall have 
jurisdiction to entertain any question re- 
lating to claim for compensation did not 
mean that no civil court shall have juris- 
diction to maintain or continue with, the 
suit and that it only means that no civil 
court shall have jurisdiction to entertain 
a suit in its inception. Section 1 of tha 
Gaming Act 1922 which provides that no 
action for recovery of money under Sec- 
tion 2 of the Act shall be entertained in 
any Court was not held to be retrospec~ 
tive in regard to action which had com- 
menced before passing of the Act— See 
Beadling v. Goll ((1922) 39 TLR 128). 
Similarly the Court of Appeal in (1909) 1 
KB 310 in interpreting S. 4 of the Trade 
Disputes Act 1906 which enacted that “an 
action of Tort against the Trade Union 
shall not be entertained in any Court” 
held that it did not prevent a Court from 
disposing of an action begun before the 
passing of the Act. One of the meanings 
given to the word ‘lie’ in Websters 3rd 
International Dictionary is sustainable 
or admissible. This obviously means that 
it has to be seen at the time when the 
suit was instituted. i 


15. It is also instructive to note that 
by the Amendment Act No, 14/76 a new 
sub-s. (2) has been added in S. 14 of 
Act which reads that no decree for evic- 
tion on the grounds set forth in Cl. (hb) 
of sub-s. (1) of S. 13 shall be passed ff 
the court is satisfied that.........” 


16. This sub-a. (2) of S. 14 has been 
held to. have retrospective operation in 
Prabhashanker ` v. Rukmani (AIR 1976 
Raj 17). But it is.of significance that in 
sub-s, (3) brought in by the amendment, 
similar words have not been used and 
instead it has been provided that ‘no 


suit for eviction from the premises let © 


out for commercial or business purposes 


shall lie against a tenant”. Obviously the 


different phraseology seems to negative 
the contention of Mr. Mathur that even 
though there . is no express provision 
making sub-s. (3) of S. 14 retrospective 
it must be réad as having retrospective 
operation by necessary implication. No 


doubt it is true that the Act is a piece of - 


beneficial legislation for the benefit of 
the tenants. But one can only read a re- 
trospective operation by necessary im- 
plication if intention of the legislation 
leaves no manner of doubt that though 
it had not stated so expressly the con- 
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= both sub-ss. (2) and (3) of S. 14 of the 


=- would be affected by the amendment. To 
accept the argument- of Mr. Mathur, 


“no suit shall lie” should be given re- 
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text leaves no doubt that the legislature 
was wanting the said provision to be 
made retrospective, In that context it is 
not understood why when the legista 
ture was deliberately using the word 

‘no decree for eviction shall be passed” 
in sub-s. (2) of S. 14, it did not choo 

to use the same expression and language 
in sub-sec. (3), ‘but instead deli- 
berately used an expression like no sui 
for eviction “shall lie” against a tenant 
which strongly points to prospective ope- 
ration. It is important to remember that 









Act are dealing with eventualities of 
Iandlord wanting the eviction against a 
tenant on the grounds set forth in Cl. (h) 
of sub-s.. (1) of S. 13 of the Act. The 
difference in language clearly indicates 
that the legislature under sub-s. (3) of 
S. 14 was intending to bar the filing of 
a suit subsequent to the date of the am- 


a sult which had - already been filed 


troapective operation would mean read- 
ing it as “no decree” shall be passed”. _ 
This would clearly not be permissible,| 

one must accept that the legislature hasi - 
advisedly used different phraseology in 
sub-s, (2) and sub-s. (3) of S. 14 of the 
Act and that they mean different things. 
This is one more reason why sub-s. (3) 
of S. 14 of the Act cannot be held to be 


tion 14 (3) of the Act as amended by the 
Amendment Ordinance, 1975 and re- 
placed by the Amendment Act No. 14 
of 1976 is prospective in operation and 
cannot apply -to suits which had already 
been filed before the coming into force 
of Ordinance 26/75. In that view no fault 
can be found with the decision by the 
trial Court and I would therefore dis- 
miss the revision petition. l l 


18. The result is that revision peti- 
tion fails, but as the point has arisen for 
the first time there will þe no order as 


- to costs. 


' Revision dismissed. 
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Bhikam Chand and another, Appellants 
v. Tara Chand and another, Respon- 
dents. 

Civil Misc. Appeal No. 53 of 1976, 
D/- 21-9-1977.* 

Civil P. C. (5 of 1908), O. 41, R, 23 
(as amended in Rajasthan) and R. 25 — 
Remand of case — One material issue 
not framed by trial Court — Lower Ap- 
pellate Court setting aside judgment on 
all other issues without examining. me- 
rits of these issues — Held, there was 
serious error of law. 

Held, that the lower Appellate Court 
seriously erred in law in setting aside 
the judgment on all other issues without 
entering into the examination of the me- 
rits of those issues. In ~ the interest of 
justice, it was expedient that the Lower 
Appellate Court after having been satis- 
fied of the fact that the trial Court had 
not framed an important issue on the 
question of comparative hardship to the 
- landlord and tenant in a suit for evic- 


tion, should have itself framed an addi- 


effect and should 
to the trial 


tional issue to that 
_ have remanded the ` same 


Court for finding on that issue after allo~ 


Wing the parties to adduce evidence 
thereon and that the lower Appellate 
Court itself should have decided the 
appeal subsequently. (Case law discus- 
sed). (Para 12) 
Cases Referred: Chronological Paras 
AIR 1977 Raj 180 : 1977 WLN 74 5,9 
AIR 4977 NOC 142:1976 Raj LW 605 


1977 WLN (UC) 53 5, 9 
AIR 1976 Raj 17:1975 WLN 618 _ 6, 9 
AIR 1976 Raj 137:1976 Raj LW 59 6, 9 
ATR 1976 Raj 244:1976 Raj LW 225 5, 9 
1976 WLN (UC) 68 6, 9 
1976 WLN (WC) 69 >- 6, 9 
1976 WLN (UC) 96 6, 10 

N. M. Kasbliwal, for Appellants; A. K. 
Gupta, for Respondents. 

JUDGMENT: — This appeal is direc- 
ted against the judgment of the learned 
Civil Judge, Ajmer dated 14th January, 


1976, whereby the judgment and decree. 


of the learned Addl. Munsiff and Judicial 
Magistrate, Beawar dated 19th March, 
1974 were set aside. l 

2. Brief facts of the case which are 
relevant for the disposal of this appeal 


*(Against Order of Mohammed. Yamin, 
Civil J., Ajmer, D/- 14-1-1976). 
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are that Tara Chand: and Om Prakash 
filed a suit for eviction and arrears of 
rent against Bhikam Chand and M/s 
Bhikam Chand & Sons, Beawar. The 
eviction was sought on the ground of 
reasonable and bona fide necessity of the 
suit premises by the plaintiffs and on the 
ground of default. The learned trial 
Court decided the issue regarding rea- 
sonable- and bona fide ‘need of the suit 
premises against. the plaintiffs. It was 
also held that the defendants have not 
committed any default. The suit for evic- 
tion was therefore, dismissed, The plain- 
tiffs feeling aggrieved filed an appeal 
Which was decided by the learned Civil 
Judge, Ajmer on 14th January, 1976. The 
Judgment and decree of the learned trial 
Court were set aside and the case was 
remanded to the trial Court with the 
direction that an additional issue may be 
framed keeping in view the amendment 
in S. 14 (2) of the Rajasthan Premises 
(Control of Rent and Eviction) Act, made 
by the Ordinance of 1975, whereby the 
question of comparative hardship had 
to be. investigated and decided, It is 
against this judgment of the learned 
Civil Judge, Ajmer that the present ap- 
peal has been directed before this Court. 

3. It was contended’ on behalf of the 
defendants-appellants that the learned 
lower appellate Court erred in law in 
setting aside the judgment and decree 
of the learned trial Court. It was con- 
tended that the learned lower appellate 
Court ought to have framed an issue on 
the question of comparative hardship and 
should have remitted the case only for 
a finding on that additional issue. It was 
also contended that after the finding on 
the additional issue’ had been received. 
from the learned trial Court, the lower 
appellate Court ought to thave decided 
the entire appeal on merit. It was fur- 
ther contended that in the present case, 
the learned lower appellate Court has 
set aside the judgment and decree of the 
learned trial Court without examining 
the merits of the various issues decided 
by the learned trial Court and without 
setting aside the findings on the various 
issues. It was, therefore, contended that 
the learned lower appellate Court has 
committed a grave illegality in law . in 
setting aside the judgment and decrea 
of the learned trial Court. . 


4. The learned counsel for the plain- 
tiffs-respondents has contended that the 
lower. appellate Court did not commif 
any illegality in law in setting aside tha 
Judgment and decree of the learned trial 
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Court. It was also contended that with a 
view to avoid multiplicity of proceedings 
it was necessary that the judgment and 
decree of the learned trial Court ought 
to have been set aside. It was also con- 
tended that keeping in view the provi- 
sions of O. 41, R- 23, C. P. C., as amen- 
ded in the State of Rajasthan, the order 
of the learned lower appellate Court 
suffered from no infirmity and the ap~ 
peal filed by the defendants-appellants 
deserves to be dismissed. 

5. The learned counsel for the defen- 
dants-appellants placed: reliance on M/s 
Bahirumal Basdey v. Lalit Kishore, 1976 
Raj LW 225: (AIR 1976 Raj 244): Lal 
Chand Goyal v. Jeet Raj Tatia, 1977 
WLN (UC) 53 and M/s General Auto 


Agencies, Jaipur v. Hazari Singh, 1977 
WLN 74: (AIR 1977 Raj 180). 
6. Learned counsel for the respon- 


dents-plaintifig placed reliance on Pra- 
bhashankar v. Rukmani, 1975 WLN 618: 
(AIR 1976 Raj 17); Bhanwar Lal v. 
Nathmal, 1976 Raj LW 59: (AIR 1976 
Raj 137); Firm Khila Ram Jawahar Lal 
v. Smt. Ghisi Bai, 1976 WLN (UC) 68; 
Mehta Manuk Lal v. Modi Fateh Lal, 
1976 WLN (UC) 69; Ghanshyam v. Bhag- 
wandas, 1976 WLN (UC) 96 and Mishri- 
lal v, Shiv Charan, 1976 Raj LW 605: 
(AIR 1977 NOC 142). 

7. The respective contentions of the 
learned counsel for the parties have been 
considered and the record of the case 
carefully perused. 

8. Sub-section (2) of S. 14 of the Ra- 
jasthan Premises (Control of Rent and 
Eviction) Act, 1950 was added by the 
Ordinance No. 26 of 1975, and was re- 
placed by the Rajasthan Act No. 14 of 
1976. Sub-section (2) of S. 14 provides 
that no decree for eviction on the ground 
set forth in cl. (h) of sub-s. (1) of S. 13 
shall be passed if the Court is satisfied 
that, having regard to all the circum- 
stances of the case including the ques- 
tion whether other reasonable accom- 
modation is available to the landlord or 
the tenant, greater hardship would ‘be 
caused by passing the decree than by re- 
fusing to pass it. Where the Court is 
satisfied that no hardship would be 
caused either to the tenant or to the 
landlord by passing the decree in res- 
pect of part of the premises, the Court 
shall pass the decree in respect of such 
part only. 

9. The short question which requires 
consideration is whether the first appel- 
late Court should have directed the trial 
Court to frame an additional issue on the 
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ground of comparative hardship while 
setting aside the judgment and decree of 
the trial Court, as has been done in the 
instant case, or it should have framed 
an additional issue and remitted the 
case to the trial Court to record evid- 
ence and finding on that issue and then 
re-submit the record to the appellate 
Court for decision of the appeal on me- 
rits. In M/s, Bahirumal Basdev v, Lalit 
Kishore (AIR 1976 Raj 244), it was held 
that after coming into force of the new 
Amending Ordinance of 1975, a decree 
for eviction on the ground of reasonable 


.and bona fide necessity under S. 13 {1) (b) 


can only be passed if the Court is satis- 
fied that greater hardship would be caus- 
ed to the landlord by refusing to pass the 
decree. It was further held that in view 
of the express provision contained in 
O. 41, R. 25, C. P. C, this Court cannot 
have recourse to inherent powers under 
S. 151, C.P.C. In Lal Chand Goyal v. 
Jeet. Raj Tatia, 1977 WLN (UC) 53, an 
issue of comparative hardship was fram- 
ed, and the case was remitted to the 
learned appellate Court for recording 
evidence and finding thereon. In M/s 
General Auto Agencies, Jaipur y. Hazari 
Singh (AIR 1977 Raj 180), an issue was. 


framed and the same was remitted to the © ` 


trial Court with the direction to give an 
opportunity to lead evidence, and then 
return the case to the Court along with 
the finding thereon. -Prabhashanker v. 
Rukmani (AIR 1976 Raj 17) and Bhan- 
war Lal v. Nath Mal (AIR 1976 Raj 137) 
have been considered in M/s Bahirumal 
Basdey v. Lalit Kishore. In Firm Khila 
Ram Jawahar Lal v. Smt, Ghisi Bai, 1976 
WLN (UC) 68, the judgment and decree 
of the lower Cotirt were set aside and the 
case was remanded for framing the issue 
on the question of comparative hardship. 
The parties were permitted to amené 
their respective pleadings - on the newly 
framed issue. In Mehta Manuk Lal v. 
Modi Fateh Lal (1976 WLN (UC) 69), 
judgment and decree of the lower Courts 
were set aside and the case was reman- 
ded to the trial Court with a direction 
to frame an appropriate issue on the 
question of comparative hardship. The 
parties were permitted to amend their 
respective pleadings and they were’ also 
allowed to lead evidence, 


10. In Ghanshyam v. Bhagwandas, 
1976 WLN (UC) 96, judgment and decree 
of the’ lower Courts were set aside and 
the learned Court below was directed to 
frame an additional issue on the question 
of comparative hardship, and then de- 
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cide the case on merit. In Mishrilal v. 
Shiv Charan (AIR 1977 NOC 142 (Rai)), 
it was held that the provisions of O. 41, 
R. 23, C.P.C., as amended in the State 
of Rajasthan are couched in very wide 
language and that in the interests of jus- 
tice even though the suit may not have 
been decided on preliminary point, 
first appellate Court had jurisdiction to 
remit the case to the trial Court after 
setting aside the judgment and decree 
of the trial Court, 

11. Order 41, R. 23, C. P.-C, as 
amended in Rajasthan with effect from 
llth March, 1965, reads as under :— 

“Where the Court from whose decree 
an appeal is preferred has disposed of 
the suit on a preliminary point and the 
decree is reversed in appeal, or where 
the Appellate Court, while reversing or 
setting aside the decree under appeal, 
considers it necessary in the interests of 
justice to remand the case, it may by 
order remand the case, and may further 
direct what issue or issues shall be tried 
in the case so remanded, and shall send 
a copy of its judgment and order to the 
Court from whose decree the appeal is 
preferred, with direction to re-admit the 
. suit under its original number in the 
register of civil suits, and proceed to 
determine the suit; and the evidence (if 
any) recorded during the original trial 
shall, subject to all just exceptions, be 
evidence during the trial after remand.” 

11-A. It was also contended that the 
provisions of O. 41, R. 25, C. P. C. would 
not apply. as it cannot, be said that the 
learned trial Court omitted to frame an 
issue which it could, at the time when 
the issues were framed, no plea of com- 
parative hardship was incorporated in 
the pleadings. 

12. Section 14 (2) of- the Rajasthan 
‘Premises (Control of Rent and Eviction) 
Act, 1950 was incorporated by the Ordi- 











legal fiction it could be construed that this 
provision existed when the plaint was 
led, and that the learned lower Court 


plea was incorporated. The procedure for 
trial of suits is only a handmaid of jus- 


Ordinance, 1975 has to be extended to 
he tenants, at the same time the* provi- 
sions of this Ordinance cannot be used 
as a means for protracting the litigation 
indefinitely, or for having a second in- 
ning in the suit. Without entering into 


pits 
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tice. The benefit of the provisions of the 


A.LR 


the question whether the provisions of 
O. 41, R. 23 or 25, C.P.C. must apply, 
it appears expedient. and necessary in 
the interests of justice that an issue ought 
to have been framed and remitted to the 
learned trial Court by the lower appellate 
Court. The lower appellate Court has 
seriously erred in law in setting aside 
the judgment on all other issues withou 
entering into the examination of the 
merits of those issues. 

13. For the reasons stated above, the 
appeal filed by the appellant is hereby 
allowed. The judgment of the lower ap- 
pellate Court is set aside. The following 
issue is struck :— 

“Whether in the facts and circum- ` 
stances of the case including the ques- 
tion whether other reasonable accommo- 
dation is available to the landlord or the 
tenant, greater hardship would be caused 
by passing the decree than by refusing 
to pass it?” 

14, The case.is remitted to the learn-. 
ed trial Court for recording a finding on 
this additional issue after allowing the 
parties to amend their pleadings and to 
lead evidence, The learned trial Court 
Shall submit the record of the case to 
the learned lower appellate Court within 
three months, After receipt of the record, 
the learned lower appellate Court shall 
decide the appeal on merits, 

15. There would be no order as to 
Costs. 

Appeal allowed. 


AIR 1978 RAJASTHAN 16 
R. SACHAR AND M. L. JAIN, JJ. 
Teju and others, Petitioners v. Board 


„Of Revenue and others, Respondents, 


Civil Writ Petn. No. 743 of 1973, D/- 
4-1-1977, 

(A) Civil Procedure Code (1908), O. 22, 
Rr. 4, 11 — Abatement of appeal — 
Joint and indivisible decree for posses- 
sion against all defendants — Appeal by 
all the defendants — Pending appeal 
death of three of defendant appellants — 
L. Rs. of deceased not brought on record 
within time prescribed — Inevitable con- 
sequence is that appeal abates in its en- 
tirety and appeal by other appellants 
could not be proceeded with. AIR 1946 
Lah 399; AIR 1971 Punj & Har 355, Dist; 
AIR 1962 SC 89; AIR 1966 SC 1427, Foll. 
(Observation of F. B. in AYR 1946 Lah 
399 held lost much of its weight in view 
of AIR 1966 SC 1427). (Para 5) 


GU/GU/C426/77/AGT 
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(B) Constitution of India, Art. 226 — 
‘Error apparent on the face of the record’ 
— What is not. _ 


An error which has to be established by 
a long drawn process of reasoning on 
points where there may conceivably be 
two opinions can hardly be said to be an 
error apparent on the face of the record. 
Where an alleged error is far from self- 
evident and if it can be established, it has 
to be established by lengthy and com- 
plicated arguments, such an error cannot 
be cured by a writ of certiorari accord- 
ing to the rule governing the powers of 
the superior Court to issue such a writ. 
AIR 1960 SC 137, Foll. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1971 Punj & Har 355 
AIR 1966 SC 1427 
AIR 1962 SC 89 
AIR 1960 SC 137 
AIR 1946 Lah 399 
K. C, Samdaria, for Petitioners; N. P. 
Gupta, for Respondents. 

SACHAR, J.:— This writ petition 
challenges the impugned order of the 
Board of Revenue dated September 26, 
1972 by which it held that the appeal of 
the petitioners. has abated in entirety. 

2. Plaintif respondent filed a suit 
against the.present petitioners and some 
other defendants on the allegation that 
the petitioners had forcibly occupied the 
land which the plaintiffs claim in their 
ownership. The disputed land was com- 
prised in three Khatas, namely, Khata 
No. 116/1, Khata No. 117 and Khata 
No. 122-1. The defendants in their reply 
denied that they had forcibly occupied 
the land. On the contrary. they pleaded 
that they were in occupation of the se- 
parate pieces of land for a number of 
years. In the written statement, the pos- 
session of different defendants to diffe- 
rent numbers was separately mentioned 
as ‘being in their possession since long. 
The trial Court by its judgment dated 
April 20, 1956, dismissed the suit. The 
appellate Court accepted the appeal and 
remanded the case. However, the se- 
cond appeal before the Board of Reve- 
nue was accepted which set aside the 
order of the Revenue Appellate Autho- 
rity and directed it to record evidence 
and give a fresh decision. In pursuance 
of this, the Revenue Appellate Authority 
decided the matter afresh and gave a 
judgment dated September 17, 1964. By 
this judgment, it was held that the plain- 
tiffs had proved their title in the suit 
land mentioned in Khata No. 117. Re- 
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garding Khata No. 116/1, it found that 
plaintiffs have failed to prove their case 
excepting Survey No. 2589. Regarding 
Khata No. 122/1, it found that the defen- 
dants have proved their possession of 
Survey No. 2705 and held the possession 
of defendants as trespasser in the rest 
of the land. It consequently passed a de- 
cree in favour of the plaintiffs directing 
that plaintiffs be put in possession of all 
Survey Numbers coming under Khata 
No. 117 and a Survey No. 2589 in Khata 
No. 116/1, and of all Survey Numbers ex- 
cepting Survey No. 2705 in Khata No. 
122/1. It also decreed that the plaintiffs be 
awarded compensation to the extent of 
three times the annual rent of the suit 
land which are ordered to be put in their 
possession from the date of the disposses- . 
Sion to the date of restoration. 

3. All the defendants filed an appeal 
before the Board of Revenue. During 
the pendency of the appeal, three of the 
defendant-appellants, namely, Kachra 
son of Amarji, Dala son of Amarji and 
Bhimji s/o Lalji died. No legal repre- 
sentatives of the said deceased persons 
were brought on record within time. The 
Board of Revenue by its order dated 
July 27, 1971 held that the appeal had 
abated in so far as the deceased appel- 
lants were concerned and left the matter, 
whether the appeal could proceed to be 
decided later on. Subsequently, the Divi- 
Sion Bench of the Board of Revenue by 
the impugned order held that the effect 
of not impleading the legal representa- 
tives of the deceased appellants Kachra’ 
son of Amarji, Dala son of Amarji and 
Bhimji son of Lalji is that the appeal 
abates in its entirety. It is against this 
order that the present writ petition has 
been filed. 

4. There is no dispute about the order 
of July 21, 1971 by which it was held 
that the appeal shall abate so far as the 
deceased appellants-defendants were con- 
cerned. The only dispute is whether þe- 
cause of the non-impleading of the legal 
representatives of the deceased appel- 
lants, the appeal cannot be proceeded - 
with. The counsel for the petitioner Mr- 
Samdaria urges that the Board of Reve- 
nue was not right in holding that the 
whole appeal had abated and contends 
that the only result of the non-implead- 
ing of fhe legal representatives of the 
deceased’ is that the appeal will abate 
qua the deceased only and not that the 
appeal cannot be proceeded with. In this 
connection, he refers us to Nanak v. 
Ahmad Ali (AIR 1946 Lah 399). In that 
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case, the plaintiff brought a suit for can- 
cellation of: the sale deed executed by 


Teju v. Board of 


Gumani defendant No. 1 in favour of. 


Nanak and Khair-ud-din defendants 
Nos. 2 and 3. The suit was dismissed by 
the court of first instance. In appeal, the 
senior Sub-Judge allowed the plaintiff's 
appeal and decreed his claim. Against 
that decree, Nanak and Khair-ud-din 
filed an appeal in the High Court. During 
the pendency of the appeal, Nanak had 
died and the objection was that in the 
absence of an application for bringing his 
legal representatives on record, the ap- 
peal had abated. The Full Bench, how- 
ever, held that in such a case, the appeal 
does not abate in toto but only with re- 
gard to the deceased appellant. The Full 
. Bench, however, held,— 


“Where a person claiming to be the 
true owner of certain property obtains a 
decree for possession. of that property 
against trespassers, each trespasser has 
an independent right to appeal against 
the decree and the mere circumstance 
that one of the defendants does not ap- 
. peal from the decree or even confesses 
judgment would not disentitle the other 
to appeal. In effect and in substance in 
a case of this type there are as many de- 
crees for ejectment or dispossession as 
there are trespassers.” 


The Full Bench also eved that, —- 


“The plaintiff could have initially in- 
stituted two separate suits for declaration 
against Nanak and Khair-ud-Din. Either 
-of the two suits would not have been 
liable to dismissal as incompetent by 
reason of the necessary parties not being 
before the Court. The mere circum- 
stance that he could and did join the two 
defendants in the same suit and asked 
for a declaration of his title against both 
does not alter the nature of his claim 
which in effect and in substance was one 
for establishment of his title against each 
of the two defendants. Inasmuch as the 
suit could, in the first instance, have 
been brought against Khair-ud-Din with- 
_ out impleading Nanak, in which case he 
could have been entitled to appeal from 
the decree, without taking any notice of 
what happened to the suit against Nanak, 
I see no legal bar to the competency of 
an appeal by him alone, merely because 
the plaintiff chose to bring ‘one suit 
against two persons denying his title to 
the suit property.” 

This view was followed in Harichand v. 


Mst. Bachan Kaur (AIR 1971 Punj & Har 
355). 


Revenue (Sachar J.) 


A. LR, 


5. These authorities, no doubt, sup- 
port the case of the petitioner though 
there is the obvious distinction that in 
the Ful] Bench case, the suit was for a 
cancellation of a sale deed and was at 
the most taken to be a suit for a declara- 
tion while in the present case before us, 
the suit was for possession. But there 
is no denying that the observations of the 
Full Bench do support the case of the 
petitioner. Being Full Bench of very 
eminent Judges, normally we would have 
been inclined to follow the said autho- 
rity but we find that their Lordships of 
the Supreme Court have in cases of 
abatement laid down principles which 
with respect, we find, do not support the 
reasoning of the Full Bench mentioned 
above. In State of Punjab v. Nathu Ram 
(AIR 1962 SC 89), their Lordships of the 
Supreme Court have laid down the tests 
to determine whéther an appeal can be 
proceeded with and one of the tests laid 
down when the Court will not proceed 
with an appeal is when the success of 
the appeal may lead to the Courts 
coming to a decision which will be in 
conflict with the decision between the ap- 
pellant and the deceased respondent and 
therefore which would lead tọ the Court’s 
passing a decree which will be contradic- 
tory to the decree which had become final 


with respect to the same subject-matter 


between the appellant and the deceased 
respondent. In that case, the Union of 
India’s appeal against the grant of com- 
pensation to two brothers by the first 
Court was not held competent in view of 
the fact that one of the brothers had 
died during the pendency of the appeal 
and his legal representatives had not been 
brought on record. Their Lordships ob- 
served that there was a joint claim and 
the award and the joint decree. was on 
that basis and in the absence of a joint 
decree-holder, the appeal could not be 
proceeded with against the other decree- 
holder, Im Sri Chand v. Jagdish Pershad 
Kishan Chand (AIR 12966 SC 1427), the 
party applied to execute a decree against 
the sureties. Objections were raised by 
the sureties but the same were rejected 
by the Sub-Judge, which order was con- 
firmed on appeal by the High Court. Dur- 
ing the pendency of the appeal before the 
Supreme Court, one of the sureties died. 
Question: arose as to whether the appeal 
could be proceeded with in the absence 
of the legal representatives of the de- 
ceased surety appellant not having been 
brought on record. The Supreme Court 


- held: that in the appeal filed by the 
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surviving appellant, it was held that the 
surety bond was not enforceable, there 
would unquestionably be two inconsis- 
tent decrees; one passed by the High 
Court holding that the surety bond was 
enforceable, and the other, the view of 
the Supreme Court that if is not enforce- 
able, and it therefore took the view that 
the appeal could not be proceeded with. 
An argument was raised before the Su- 
preme Court that such liability of surety 
is joint and several and as. a creditor 
could seek to enforce the surety against 
some of the joint sureties, the death of 
one surety appellant should not make the 
appeal incompetent when the other 
surety appellants had also filed the ap- 
peal. This plea was negatived by their 
Lordships. of the Supreme Court by the 
observations,— (at p. 1431) 

“Liability of the sureties is a the 
law joint and several.. <3 . But 
the fact that the surety bond is enforce- 
able against each surety severally, and 
that it is open to the creditor to release 
one or more of the joint sureties, does 
not alter the true character of an adjudi- 
cation of the Court when proceedings are 
commenced to enforce the covenants of 
the bond against all the sureties. We are 
not concerned ig this appeal with the 
privilege which a creditor may exercise, 
but with the effect of an adjudication 
whieh the Court has made in a proceed- 
ing to enforce the covemant of the Bond. 
The mere fact that the obligation arising 
under a covenant may be enforced seve- 
rally against all the covemamtors does not 
make the liability of each covenantor dis- 
‘tinct. It is. true that im enforcement of 
the claim of the decree~holder the pro- 
perties belonging to the sureties indivi- 
dually may be sold separately. But that 
is because the properties are separately 
owned and not because the liability arises 
under distinct transactions.” 

It is clear from the observations that the 
Supreme Court did not aceept the reason- 
ing that simply because a suit could have 
been filed against some only of the sure- 
ties, the death of one of the surety ap- 
pellants without his legal representatives 
having been brought on record will have 
no effect on the appeal, Their Lordships 
emphasised that what is. to be seen is not 
whether initially it. was opem to proceed 
against some of the sureties but to see the 
true character of an adijudication. Ap- 
plying the observations, it is clear that 
the reasoning of the Full Bench that be- 
cause the plaintiff could have filed a suit 
against some of the trespassers, the effect 
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of a decree for possession against all the 
defendants must be treated to be a sepa- 
rate decree against each of them, loses 
much of its weight. In the present case, 
it will be seen that the plaintiffs case 
was that the defendants had illegally oc- 
cupied the land. The Court had accept- 
ed this contention and given a joint and 
indivisible decree for possession against 
all the defendants. The decree by the 
Revenue Appellate Authority did not 
specify separate shares for which posses- 
sion was to be restored to the plaintiff 
by each separate defendant. The decree 
was a joint and an indivisible one. No 
doubt, it is true that the defendants took 
a position in their written statement that 
they were in possession of separate pieces 
of land but this plea has not been accept- 
ed by the Courts below. No doubt, if an 
appeal had been competent and proceed- 
ed with on merits, it may have been 
open to the defendants to show their se- 
parate possession and the Court in that 
case would have to deal separately with 
that plea. But the difficulty in the way 
of the defendant petitioners is that there 
has been an adjudication and a decree 
has been passed by the Revenue Appel- 
late Authority which has held the plain- 
tiff to be entitled to be restored posses-} 
sion of the land from all the defendants, 
jointly. The decree is thus joint and in-! 
divisible one against all the defendants 
and not against each one of the defen-| 
dants. separately. In that view, aş thei 
decree was a joint and indivisible one, the 
death of some of the defendant-appellants ` 
would result not only in the appeal 
having abated with regard to the deceased 
appellant but will have the inevitable 
consequences that the appeal by the 
other appellants’ could not be proceeded 
with. We find that a similar view has 
been taken in Innasi Udayar v. S. Chinna- 
samy Raju (decd.) and we find ourselves 
in agreement with that view. In that 
view, no objection can be found to the 
judgment of the Board of Revenue which 
has held that the appeal cannot be pro- 
ceeded with in the absence of the fact 
that no legal representatives of the de- 
ceased appellants were brought on record. 

6. There is another reason for which 
we think that the petition must fail. It 
is clear that the Board of Revenue has 
on a consideration of the pleadings come 
to the conclusion that a joint and in- 
divisible decree has been passed against 
the defendants and consequently, on the 
death of some of the appellants, the ap- 
peal could not proceed. The contention 
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of the petitioner that the Board of Reve- 
nue was in error in arriving at this con- 
clusion can at the most be said to be a 
mere error of law and not manifest error 
of law on which alone can ‘this Court 
interfere. An error which has to be 
established by a long drawn process of 
reasoning on points where there may 
conceivably be two opinions can hardly 
be said to be an error apparent on the 
face of the record. Where an alleged 
error is far from self-evident and if it 
can be established, it has to be estab- 
lished, by lengthy and complicated argu- 
ments, such an error cannot be cured by 
a writ of certiorari according to the rule 
governing the powers of the superior 
Court to issue such a writ. (See S. L. 
Hegde v. M. B. Tirumale, AIR 1960 SC 
137). 


7. As a result, the writ petition fails 
and is dismissed. No order as to costs. 
Petition dismissed. 
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P. D. KUDAL, J. 

Bhanwar Singh and another, Petition- 
-ers v. Gir Raj Prasad, Respondent. 

Civil Revn, No, 127 of 1977, D/- 19-9- 
1977.* 

Civil P. C. (5 of 1908), O. 16, R. 1 (as 
applicable to Rajasthan) — Filing of list 
of witnesses — Delay due to negligence 
.— Condonation -—— Discretion‘ to be 
to further cause of justice, 


The provisions of O, 16, R. 1, C.P-C,, 
as applicable to the State of Rajasthan, 
gives ample discretion to a Court of law 
to give reasonable opportunity to a party 
who has failed to file the list of witnes- 
ses within the stipulated time. Where 
the defendant was negligent in filing the 
list of witnesses but it was-also a fact 
that the deceased-defendant used to look 
after the conduct of the case and it was 
only after his death that the present de- 
fendant started looking after the case, 
held, it was expedient and necessary in 
the interests of justice that a last oppor- 
tunity may be afforded to the other 
defendants to lead evidence. AIR 1955 
SC 425; 1965 Raj LW 111 and AIR 1969 
Punj 197, Rel. on. ' (Para 9) 


*(Against order passed by Himmat Singh, 
Addl. Munsiff-cum-Judicial Magis- 
trate No. 2, Bharatpur, D/- 30-4-1977.) 


KU/LU/E396/77/BDB/DVT 


Bhanwar Singh v. Gir Raj Prasad (Kudal J.) 


A. L R: 


The procedures are nothing but hand- 
maids of justice, They cannot be constru- 
ed in a manner which would -hamper 
justice. Shutting out the evidence of the 
defendant under O. 16, R. 1 in a suit 
which relates to immovable property 
would not, in any way, 
ends of justice. In these circumstances, 


it was reasonable that the defendants 
were given an opportunity of leading 
evidence, l (Para 9) 
Cases Referred: Chronological Paras 
AIR 1969 Punj 197 2, 8 
1965 Raj LW 111 2, 5 
AIR 1955 SC 425 2, 7 


D. K. Soral, for Petitioners; S. K. Ke- 
shot, for Respondent, 


ORDER:— This revision petition under 
S. 115, C.P.C. is directed against the 
order dated 30th April, 1977, of the 
learned Additional Munsiff-cum-Judicial 
Magistrate No, 2, Bharatpur, whereby 
the defendant’s application dated 20th 
January, 1977 under O. 16, R. 1, C.P.C. 
read with S. 5 of the Limitation Act was 
dismissed, 

The brief facts which are relevant for 
the disposal of this revision application 
are that Gir Raj Prasad, plaintiff, filed 
a suit against Gulab Singh and Bhanwar 
Singh defendants for a permanent in- 
junction restraining the defendants from 
in any way interfering with the posses- 
sion of the plaintiff over the suit land. 
The suit was presented before the trial 
Court on 17th July, 1972. On 14th Octo- 
ber, 1974, issues were framed, The plain- 
tiff filed a list of witnesses on 19th Nov- 
ember, 1974. Defendant No. 1 
Singh died on 24th February, 1975. An 
application for bringing his legal repre- 
sentatives on record was filed on 6th 
May, 1975 praying that Bhanwar Singh 
who was already arrayed as defendant 
No. 2 in the suit along with Smt. Happi 
widow of the deceased Gulab Singh be 
brought on record. This application was 
allowed on 13th December, 1975. Ar- 
ended plaint was filed on 2nd January, 
1976, and the list of witnesses of 19th 
November, 1974 was allowed on 12th 
March, 1976. Plaintiffs evidence com- 
menced from 15th July, 1976, and was 
closed on 26th November, 1976. The case 
was listed on 15th January, 1977 for the 
evidence of the defendants) On 20th 
January, 1977, a list of witnesses was 
filed on behalf of the defendants. This 
list was, accompanied by an application 
under O, 16, R. 1, C.P.C. read with S. 5 
of the Limitation Act duly supported by 


Gulab . 


subserve the 


an 
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an affidavit of Bhanwar Singh defendant. 
The learned trial Court dismissed the 
application on 30th April, 1977 holding 
that the defendants ought to have sub- 
mitted the list of witnesses within one 
month from the date of framing of the 
issues, and even in the evidence in re- 
buttal the list could have þeen fled 
within 15 days of the closing of the evi- 
dence of the plaintiff on issues Nos. 1 
and 2, According to the learned trial 
Court the list of witnesses filled by the 
defendants was barred by 31 days. The 
list was accordingly rejected. Feeling 
aggrieved against this order of the learn- 
ed trial Court the, defendant-petitioners 
have filed the present revision petition. 

2 On behalf of the defendant-peti- 
tioners, it was contended that the learn- 
ed trial Court allowed the plaintiff's list 
which was also presented late on pay- 
ment of Rs. 10 as costs on 12th March, 
1976. It was further contended that 
Gulab Singh died on 24th February, 
1975, and as he was looking after the 
conduct of the case, the list has been fil- 
ed late, when defendant Bhanwar Singh 
came to know that the list had not al- 
ready been filed, It was further contend- 
ed that the plaintiff has neither cared to 
file any reply to the application dated 
20th January, 1977, nor any counter-affi- 
davit has been filed. It was further con- 
tended that the provisions of O. 16, R, 1, 
C.P.C. are not meant for curbing the 
rights of the parties, but they are in- 
tended to ensure speedy disposal and to 
ensure that a litigation is not prolonged 
unduly. Reliance was placed on Baxiram 
‘vy. Ashwani Kumar, 1965 Raj LW 111, 
Sangram Singh v. Election Tribunal, 
Kotah, AIR 1955 SC 425 and Balwant 
Singh v, Firm Raj Singh, AIR 1969 Punj 
197. . 

3. On behalf of the plaintiff-respon- 
dent it was contended that Bhanwar 
Singh was already a party to these pro- 
ceedings from the very commencement 
of the suit. It was further contended 
that Bhanwar Singh has been extremely 
negligent in not filing the list of witnes- 
ses within 30 days of the framing of 
the issues or within 15 daye of the clos- 
ing of the plaintiffs evidence. It was 
also contended that each day’s delay has 
to be explained if the powers under S, 5 
of the Limitation Act are invoked for 
condoning the delay, and in the instant 
ease, the defendants have not explained 
each day’s delay. It was also contended 
that the suit was filed on 17th July, 
1972, and if the defendants are still per- 
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mitted to lead evidence it would mean 
unnecessary prolongation and _ protrac- 
tion of the litigation. It was, therefore, 
contended that there is no force in this 
revision petition which should be dis- 
missed with costs. 

4. The respective contentions of thé 
learned counsel for the parties have been 
considered and the record of the case 
carefully perused, 

ð.. In Baxi Ram v, Ashwani Kumar, 
1965 Raj LW 111, it was held that:— 

“The proviso no doubt lays down that 
this second opportunity can only be 
availed of with the permission of the 
Court. There is yet another provision 
contained in sub-rule (ji) which gives 
power to the Court to allow a party to 
produce witnesses despite the fact that 
it has failed to file a list under the main 
sub-sec. (1) or the proviso to it as the 
case may be. It is significant that it 
makes it obligatory for the Court to re- 
cord reasons both for permitting as well 
as for refusing permission under this 
provision. That indicates the anxiety of 
the High Court to ensure that the sub- 
ordinate courts should neither allow a 
party to prolong litigation unduly, nor 
should they shut out material evidence 
necessary for a just decision of the case. 
The Court has ample power to let in the 
latter type of evidence under this sub- 
rule despite some negligence on the part 
of a party.” 

6. It was further held that it is quite 
clear that permission under the proviso.: 
should generally be allowed unless there 


are strong reasons for withholding it. 
Formerly reasons had only to be given 
for granting permission under it, Now 


reasons have also to be given for refus- 
ing such permission. 

7. In Sangram Singh v. Election Tri- 
bunal, Kotah, AIR 1955 SC 425, it was 
held that (at p. 429):— 

“A Code of procedure must be regard- 
ed as such. Jt is procedure, something 
designed to facilitate justice and further 
its ends; not a penal enactment for 
punishment and penalties: not a thing 
designed to trip people up. Too technical 
a construction of sections that leaves no 
room for reasonable elasticity of inter- 
pretation should therefore be guarded 
against (provided always that justice is 
done to both sides) lest the very means 
designed for the furtherance of justice 
be used to frustrate it. Our laws of pro- 
cedure are grounded on a principle of 
natural justice which requires that men 





22 Raj. 


should not be condemned unheard, that 
decisions should not be reached behind 
their backs, that proceedings that affect 
their lives :and property should not con- 
tinue in thelr absence and that they 
should not be precluded from participat- 
ing in them.” 

8. In Balwant Singh v, Firm Raj 
‘Singh, AIR 1969 Punj 197, it was held 
that (at pp. 199-200):— 


“Promptitude and despatch in the dis- 
pensation of justice is a desirable thing 
put not at the cost of justice, All rules 
of procedure are nothing but handmaids 
of justice. They cannot be construed in 
a manner which would hamper justice. 
As a general rule, evidence should never 
‘be shut out. The full opportunity should 
always be given to the parties to give 
evidence if the justice of the case rex 
quires it. It is immaterial if the original 
omission to give evidence or to deposit 
process-fee arises from negligence or 
carelessness, However negligent or care- 
less may have been the first omission to 
give evidence or to deposit process-fee, 
‘it should be allowed if that can be done 
without injustice to the other side. There 
is no injustice if the other side can be 
compensated by costs.” 

9. Plaintiffs evidence was closed on 
26th November, 1976. The first date of 
hearing for leading the defendant's evi- 
dence was 15th January, 1977. An appli- 
cation for allowing the list of witnesses 
was presented on 20th January, 1977. 
“There is no denying the fact that the de~- 
fendants have been negligent. In terms 
of O. 16, R. 1, CuP.C, the list of witnes- 
ees ought to have been filed within 30 
days from the date the issues were 
struck, In the petition dated 20th Janu- 
ary, 1977, the defendant has pleaded that 
his deceased father Gulab Singh used 
to look after the conduct of the case, 
and that it is only after his death ‘that 
the defendant started looking after the 
case. The provisions of O. 16, R. 1, C.P.C. 
as applicable to the State of Rajasthan, 
gives ample discretion to a Court of law 
to give reasonable opportunity to a party 
who has failed to file the list of witnes- 
ses within the stipulated time. The fact 
that the deceased, Gulab Singh, used to 
look after the conduct of the pease has 
not been denied by the plaintiff as no 
counter-affidavit has been filed. Looking 
to all the facts and circumstances of the 
case, it appears expedient and necessary 
in the interests of justice that a last op 
portunity may be afforded to the defen- 
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dants to lead evidence as has been laid 
down in the rulings cited above, The 
procedures are nothing but handmaids of 
justice, They cannot be construed in a 
manner which would hamper justice, 
Shutting out the evidence of the qefen- 
dant in a suit which relates to immov- 
able property would not, in any way, 
subserve the ends of justice In these 
circumstances, it appears reasonable that 
the defendants are given an opportunity 
of leading evidence. 


10. The defendants would be permit- 
ted to lead evidence as per list dated 
20th January, 1977 on payment of Rs. 100 
as costs to the plaintiff-respondent. The 
defendants shall further undertake to 
produce the witnesses on hearing fixed 


before the trial Court. The defendants 
would be entitled to get the witnesses 
summoned through Court, but that 


would in no manner entitle them to fur- 
ther adjournments because it is the de- 
fendants’ primary duty to produce evi- 
dence at their instance. 


Ji. For the reasons stated above and 
subject to the observations made above, 
the revision petition is allowed and the 
order dated 30th April, 1977 passed by 
the trial Court is hereby set aside and 
permission is hereby granted to the de- 
fendants to lead evidence as per the list 
of witnesses filed on 20th January, 1977: 

12. The parties are directed to appear 
before the learned trial Court on 28th 
October, 1977, The defendants are di- 
rected to produce their evidence on 
28th October, 1977. The office is directed 
to send the original file of the case im- ` 
mediately to the trial Court. 

Revision allowed, 
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and not Art. 144 of old Act, applies. to 
such a suit — Suit having been filed 
prior to enforcement of new Limitation 
Act, provisions of ‘the new Act cannot 
be invoked. AIR 1970 Mad 328 Held 
Overruled by AIR 1972 Mad 162; AIR 
1974 Bom 12, Dissented from. 

The provisions of the new Act cannot 
be construed to take away the vested 
right of the defendant to raise a defence 
based on Art. 142 of the old Act. When 
S. 31 (b) of the Limitation Act, 1963 ex- 
pressly states that nothing in the Act 
shall apply to pending suite, Articles 64 
_ and 65 of new Act cannot be called in 
aid to the construction of Art. 142 of the 
Limitation Act, 1908, as a ‘parliamentary 
exposition’ of the pre-existing law, 

(Para. 8) 

The Objects and Reasons of the Limi- 
tation Act, 1963 no doubt state that, 
‘Arts. 142 and 144 of the Limitation Act, 
1908 have given rise to a'good deal of 
confusion with respect to suits for pos- 
session by owners of property’. It was, 
therefore, proposed ‘to replace Art. 142 
by Art. 64, but it is restricted to suits 
based on possessory title so that an 
owner of property does not lose his right 
to property unless the defendant in pos- 
session is able to prove the adverse pos- 
session’, Merely because Art. 64 of the 
new Act was now restricted to suits 
based on possessory title, that would 
not curtail the ambit of Art. 142 of the 
old Act. (Para 10) 

It is well settled that a suit for re 
covery of possession of immoveable pro- 
perty based on title as well as on the 
assertion of prior possession and subse- 
quent dispossession or discontinuance of 
possession falls within the purview of 
Art. 142 of the old Act. . (Paras 16, 25) 

When a plaintiffs suit is upon a dis- 
possession, the onus is on him to prove 
his possession within 12 years of the 
suit. AIR 1970 Mad 328 Held overruled 
by AIR 1972 Mad 162: AIR 1974 Bom 
12, Dissented from. Case law discussed. 

(Paras 18, 28) 


Cases Referred: Chronological] Paras 
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AIR 1970 Mad 328 11, 12 
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AIR 1946 Mad 798 (FB) 12, 26 
ATR 1939 Nag 7 27 
AIR 1938 Sind 198 24 
AIR 1934 All 993 (FB) 25 


Surajmal v. Mangilal (Sen J.) 


{Prs, 1-2} Raj. 23 


AIR 1934 Oudh 21 24 
AIR 1929 All 753. 24, 25 
AIR. 1919 Alk 403 (2): ILR 41 All 669 
24, 25 
AIR 1916 PC 21:ILR 39 Mad 617 23, 24 


(1913) 25 Mad LJ 98 (PC) 17, 22 
1907 AC 73:76 LJ PC. 19 15 
(1891) ILR. 13 All. 537 (FB) 14 
(1890). ILR 17 Cal 137 (PC). 17, 21,. 25 
(1889) ILR 16 Cal 473 (PC) 17, 20, 25 
(1884) ILR 40 Cal 374 26 
(1883) ILR 9 Cal 744 (FB) 19 
(1867) 8 Suth WR 386. 14 


(1859-61) 8 Moo Ind. App. 199 (PC) 17, 18 

L. R. Mehta, for Appellants; C. L. 
Agrawal, for Respondents. 

SEN, J.:— The questions for the Divi- 
sion Bench are:— 

“(1) Whether the case: reported’ as 
AIR 1958 Raj 206: and. the view taken in 
1971 Raj LW 492 require reconsidera- 
tion: regarding the applicability of Arti- 
cle 142 of. the Limitation Act, 1908, on 
account. of the legislative changes 
brought about by Arts.. 64 and 65. of: the 
Limitation Act, 1963? 

(2) If so, whether in a suit for re- 
covery of possession. of immovable pro- 
perty based on title as well as on the 
assertion of prior possession and subse- 
quent dispossession or discontinuance: of 


possession, Art. 144 of the Limitation 
Act, 1908, and not Art. 142 thereof 
applied? 


The subject-matter in litigation is a 
house situate at Sardarshahr. It belong- 
ed to one Ghanshyamdas who died in 
1942, leaving behind his widow Mèt.: 
Narbada and two minor sons Mangilal 
and Laduram. The suit is for possession 
based on dispossession. 

2, The plaintiffs. sued on the allega- 
tion of title in themselves and also 
alleged that they were in possession but 
were dispossessed by the defendants. 
The plaintiffs’ case was that they were 
the owners: of the house, having pur- 
chased’ the same from Tormal and others 
by a registered sale-deed’ dated 68-i- 
1961; that their vendors on their part 
had purchased the house from Mst, Nar- 
bada widow of Ghanshyamdas by a re- 
gistered sale-deed dated 17-7-1946: exe- 
cuted by her attorney on her behalf 
and. as: guardian of her two minor sons 
Mangilal and lLaduram.. According to 
the plaintiffs, their vendors viz. Tormal 
and others, were placed: in possession of 
the suit house in. pursuance of: the. sale: 
but. they had not handed over pessession 
of the entire property. At the time of. 


_ the eale of the house, it was alleged tiat 
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one Shrilal Asal Saria was residing in 
the northern portion of the house with 
the permission of the original vendees 
Le ‘Tormal and others. It was averred 


that after the sale of the house in’ 


favour of the plaintiffs, the defendante 
Mangilal and Laduram continued to re- 
side there with the permission of the 
plaintiffs. The plaintiffs further averred 
that during the period they had taken 
possession of the remaining portion of 
the house, but proceeded to say that dur- 
fing the period they had gone out of 
Rajasthan on business, the defendants 
took forcible possession of the portion 
not previously in their possession. The 
present suit was filed on 18-9-1963 in the 
Court of Senior Civil Judge, Churu, The 
plaintiffs alleged that they were dis- 
possessed from the house in suit during 
their absence sometime in June 1963. 


3. The defendants in their written 
statement denied that the plaintiffs or 
their vendors were owners of the house 
in dispute or that they were ever plac- 
ed in possession thereof or that the 
plaintiffs were dispossessed therefrom in 
June 1963, as alleged. They also denied 
that Shrilal Asal Saria was in possession 
of the northern portion of the house as 
a licensee of the plaintiffs. They plead- 
ed that they had been in adverse pos- 
session for more than 12 years, and that 
_ the suit was barred by limitation. 


4. The court of first instance found 
that the plaintiffs had failed to prove 
-that they or their predecessors-in-title 
viz. Tormal and others, were placed in 
possession of the suit house ie, at any 
time from 17-4-1946 to 6-1-1961, the 
date of the alleged sale in their favour, 
or that they had been wrongfully dis- 
possessed therefrom in June 1963, The 


court held that the sult being for pos- - 


session after dispossession fell within 
Art. 142 of Sch I of the Limitation Act, 
1908. The plaintiffs having failed to 
prove their possession within 12 years 
from the date of dispossession, the court 


dismissed the plaintiffs’ suit for posses- . 


sion as barred by limitation. 

5. On appeal, the learned single 
Judge remitted an issue on title, The 
finding of the court of first instance 
thereon was that, though the plaintiffs 
had proved their title, they had’ failed 
to prove that they or their predecessors- 
fn-title had been in possession of the 
suit house or their alleged dis~posses~ 
- gion at any time within 12 years of the 
suit. On that finding the plaintiffs’ suit 
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ought to fail under Art. 142 of the Li- 
mitation Act, 1908. 

6. When the appeal came to be re- 
heard by the learned single Judge, he 
felt some doubt and difficulty as to tha 
applicability of Art. 142 of -the Limita- 
tion Act, 1908 due to certain observa- 
tions of the Supreme Court in Nair Ser- 
vice Society v. K. C. Alexander, AIR 
1968 SC 1165, expressing that Arte. 64 
and 65 of the Limitation Act, 1963 wer®@ 
not remedial but declaratory of law. In 
support of the reference, the learned 
single Judge has quoted at length pas- 
sages from Sutherlands Statutory Con- _ 
struction, 3rd Edition, para 5110 and 
Craies on Statute Law, 6th Edition, 
p. 146. In making the reference, the 
learned single Judge observes :— 

“The question arises to what extent 
the legislative changes brought about by 
the Limitation Act of 1963 could be re- 
garded as the legislative declaration of 
legislative judgment, in view of the 
aharp division of the judicial opinion in 
the country, prior to the enactment of 
Arts. 64 and 65 in the Limitation Act of 
1963, It will have to be considered whe- 
ther the changes in the law were in the 
nature of amendments in the law 
or they were in the nature of conso- 
lidation or re-enunciation of the previ- 
ous law, according to the true legisla- 
tive intent. g 

7. We fail to appreciate the reason- 
ing of the learned single Judge. The suit 
of the plaintiffs was instituted on 18-9- 
1963 i.e., before the Limitation Act, 1963 
was brought into force. The learned 
single Judge has not made any reference 
to S. 31 of the new Act. which reads as 
follows:—— 

“Section 31.— Nothing 
shall, — 

{1) enable any suit, appeal or applica- 
tion to be instituted, preferred or made, 
for which the period of limitation pre- 
scribed by the Indian Limitation Act, 
1908 (9 of 1908), expired before the com- 
mencement of this Act; or 

(2) affect any suit, appeal or applica- 
tion instituted, preferred or made be- 
fore, and pending at, such commence- 
ment. 7 
This provision makes it clear that the 
provisions of the new Act will have no 
effect in suit, appeal or application in- 
stituted, preferred or made before, and 
pending on the date of the enactment of 
the new Act and that if a suit, appeal or 
application had been barred under the 
old Act ie, under the Limitation Act, 


in this Act 


—— 
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1908, the provisions of the new. Act can- 
not be invoked. 


8. Before the commencement of the 
new Act, Art. 142 of the old Act was 
operative and a plaintiff to recover pos- 
session had to establish his possession 
within 12 years of the suit, even in A 
case where he establishes title. The pro- 
visions of the new Act cannot be con- 
strued to take away the vested right of 
the defendant to raise a defence based 
on Art, 142 of the old Act. When Sec- 
tion 31 (b) of the Limitation Act, 1963 
expressly states that nothing in the Act 
shall apply to pending suits, we fail to 
see how Arts. 64 and 65 of that Act can 
be called in aid to the construction of 
Art. 142 of the Limitation Act, 1908, as 
a ‘parliamentary exposition’ of the pre- 
existing law. 


9, Shri L. R. Mehta, learned counsel 
for the appellants, with his usual erudi- 
tion and consumate skill, tried to bring 
in Arts. 64 and 65 of the new Act as 
aid to construction of Arts. 142 and 144 
on the hypothesis that the new Act was 
only declaratory and not remedial. It 
was said that, ‘whatever be the legal 
position under the 1908 Act, the new Act 
1963 had completely changed that legal 
position’ and that, ‘the subsequent Act 
of Parliament was a ‘parliamentary ex- 
position’ of the law as it stood prior to 
the enactment of the 1963 Act and, there- 
fore, even in respect of the suits filed 
earlier to the new. Act, the plaintiff need 
not prove possession within 12 years of 
the suit for recovery of possession, if he 
establishes title to the suit property’, It 
was, therefore, said that the dychotomy 
between the two classes of suits falling 
under Arts. 142 and 144 was clearly 
brought out by enacting Arts. 64 and 65 
which, he asserts, as the learned single 
Judge has in his order of reference, was 
a ‘parliamentary exposition’ of law as 
it stood prior to the enactment of the 
new Act. According to him, Art. 142 of 
Sch. I of the Limitation Act, 1908, there- 
fore, only applied to suits based on pos- 
sessory title, i.e., where the plaintiffs 
sought the relief of possession on the 
strength of his prior possession followed 
by subsequent dispossession. In support 
of the contention, strong reliance was 
placed on the observations of the Sup- 
reme Court in Nair Service Society v. 
K C. Alexandar (AIR 1968 SC 1165). 
Learned counsel drew our attention to 
the long title of the Limitation Act 1963 
which shows that it is an act to consoli- 


Surajmal v. Man gilal (Sen J.) 


Alexandar (AIR 1968 SC 


(Prs. 7-11] Raj. 25 


date and amend the law for the limita- 
tion of suits, etc. He also relied on the 
Objects and Reasons of the new Act. We 
fail to appreciate this line of reasoning. 


10. Nothing really turns on the long 
title. The Limitation Act, 1908, was also, 
as its long title states, was an Act to 
consolidate and amend the law relating 
to the limitation of suits. The Objects 
and Reasons of the Limitation Act, 1963 
no doubt states that, ‘Arts. 142 and 144 
of the Limitation Act, 1908 have given 
rise to a good deal of confusion with 
respects to suits for possession by own- 
ers of property’. It was, therefore, pro- 
posed ‘to replace Art. 142 by Art. 64, 
but it is restricted to suits based on pos- 
sessory title so that an owner of pro- 
perty does not lose his right to property 
unless the defendant in possession is 
able to prove the adverse possession’. 
They further state that, ‘Art. 65 is new 
and deals with suits based on title’. 
Merely because Art. 64 of the new Act 
was now restricted to suits based on: 
possessory title. that would not, in our 
mind, curtail the ambit of Art, 142 of 
the old Act. 


11. Jn Nair Service Society v. K, C. 
1165) their 
Lordships of the Supreme Court while 
considering the relative scope of Ss. § 
and 9 of the Specific Relief Act, 1963. 
had observed (at p, 1173):— 


“The uniform view of the - courts is 
that if S. 9 of the Specific Relief Act ‘ts 
utilised the plaintiff need not prove title 
and the title of the defendant does not 
avail him. When, however, the period 
of 6 months has passed questions of title 
can be raised by the defendant and if 
he does so the plaintiff must establish a° 
better title or fail. In other words, the 
right is only restricted to possession 
only in a suit under S. 9 of the Specific 
Relief Act but that does not bar a suit 
on prior possession within 12 years and 
title need not be proved unless the de- 
fendant can prove one. The present am- 
ended Arts. 64 and 65 bring out this. 
difference. Article 64 enables a suit with- 
In 12 years from dispossession, for pos- 
session of immoveable property based 
on possession and not on title, when the 
plaintiff while in possession of the 
property has been dispossessed. Article 
65 is for possession of immoveable pro- 
perty or any interest therein based on 
title. The amendment is not remedial 
but declaratory of the law.” 


A 
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Relying on the above ‘observations 
that the law as laid down by Arts. 64 
and 65 of the new Act is only declara- 
tory and not remedial, Shri Mehta, 


learned counsel for the appellants, stre-— 


nuously contends that Arts. 64 and 65 
should be deemed to have been the law 
even before the commencement of the 
new Act and that where a person who 
has got title sues for possession is entitled 
to succeed even without showing posses- 
sion within 12 years of the suit, unless 
defendants are able to establish that 
they have perfected title by adverse pos- 
session: He urges that, in a suit based 
on title coupled with allegation of pos- 
session and dispossession or permissive 
‘possession, Art. 144 will apply, when it 
is found that the plaintiff has proved 
his title, but his allegations of possession 
and dispossession, or of permissive pos- 
session were untrue, He further con- 
tends that în view of the change in law, 
Art. 142 of the old Act should be inter- 
preted as being limited to suits based on’ 
possessory title. In support of these con- 
tentions the learned counsel relied upon 
the decision of Alagiriswami J., in 
K. Mudaliar v. K. Munuswami Pillai, 
AIR 1970 Mad 328 and that of Dharma- 
Ghikari J.,~in Madhao Pandurang , V. 
Yeshwant, AIR 1974 Bom 12, We are 
afraid, the contentions cannot be accept- 
ed The decisions relied upon do not, in 
our opinion, lay down the correct law. 


12. With respect; we are unable to 
accept the view: expressed by the learn- 
ed Judges. The decision of Alagiriswam 
J, in K. Mudaliar v. K. Munuswamt 
Pillai, AIR 1970 Mad 328 has since been 
reversed by a Division Bench of 
Madras High Court in Southern India 
‘Education Trust, Madras v.-M_ S5. Jaga- 
dambal, AIR 1972 Mad 162. In Southern 
[india Education Trust, Madras v. M. 5. 
Jagadambal, Ramanujam J., in deliver- 
ing the judgment of the Division Bench, 
observes (at pp. 166, 167):— 

“lt was contended before the Suprem¢ 
Court that Se. 8 and 9 of the Specific 
Relief Act -provided for two exclusive 
categories of suits, one based on title 
and another based on possession, that a 
possessory suit can only be filed within 
6 months of dispossession as provided 


under S, 9 and that any suit filed for re~ 


covery of possession after. six months 
can only be on title, In rejecting that 
contention the Supreme Court held that 
S 8 does not provide for any specific 
category of suits, that it only refers to 
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the procedure contemplated by the Civil 
Procedure Code, that a possessory suit 
can be maintained even after six months 
under Art. 142 of the old Act, and that 
the plaintiff can maintain the suit based 
on his prior possession even though he 
had not filed a suit within 6 months of 
his dispossession under §. 9 of the Spe- 
cific, Relief Act. The Supreme Court ex- 
pressed that the distinction between a 
suit on title and a possessory suit has 
been clearly brought out by Arts. 64 and 
65 of the new Act and that those Arti- 
cles are merely declaratory. Their Lord- 
ships of the Supreme Court have not 
expressed the view that. the. law laid 
down by the Full Bench in AIR 1940 
Mad 798 (FB) is no longer good and that 
Art. 142 of the old Act cannot be appli- 


ed to suits on title.” 


13. There was a conflict of opinion as 
to whether the mere proof of previous - 
possession on the part of the plaintiff 
than the prescriptive 
period ie. for less than 12 years, will 
entitle him; in any case, to recover the 
property, if he has failed to sue within 
6 months under S. 9 of the Specific Re- 
lief Act, 1877. 

14. In Khajah Enaetoollah v. Kishen 


- Soontlur, (1867)-8 Suth WR 386 Dwarka- 


nath Mitter J., observed that, ‘the object 
of the section appears to discourage 
people from taking the law into their 
own hands, however good their title 
may be, and the mere omission of the 
party dispossessed to avail himself of 
the summary remedy cannot amount to 
acquiescence in the act of dispossession, 
so as to deprive him of his right to rely 
on his previous . possession In an action 
of ejectment against a trespasser, In 
Walt Ahmad v. Ajudhia, (1891) ILR 13 
All 537 (FB) Edge C, J., Straight and 
Tyrell JJ, agreed with the view taken 
by Mitter J., and observed that, ‘“posses- 
sion is evidence of title and gives a good 
title as against a wrong-doer but a per- 
son who has not had possession cannot, 
without: proof of title, turn another out 
of possession, even though that other 
may have no title, for possession Is a 
good title against everyone who cannot 
prove a better’. 

15. In Perry v. Clissold, 1907 AC 78 
Lord Macnaghten observed: 

“A person In possession of land in the 
assumed character of owner and exer- 
cising peaceably the ordinary rights of 
ownership has a perfectly - good title 
against all the world but the rightful 
owner.” 


< 
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The statement of law by Lord Mac- 
naghten makes no distinction between 
the possession wrongfully obtained or 
otherwise. Their Lordships of the Sup- 
reme Court in Nair Service Society v. 
K. C. Alexandar (AIR 1968 SC 1165) fol- 
lowed the dictum of Lord Macnaghten 
in Perry v, Clissold and reiterated that 
even after expiry of the period men- 
tioned in Sec. 8 of the Specific Relief 
Act, 1963, a suit based on podssessory 
title was maintainable and in such a suit 
the plaintiff need not prove his title, 
stating:— 

"Tt cannot be disputed that a person 
in possession of land in the assumed 
character of owner and exercising peace- 
ably the ordinary rights of ownership 
has a perfectly good title against all the 
world but the rightful owner. And if 
the original owner does not come for- 
ward and assert his title by the process 
of law within the period prescribed by 
the provisions of the statute of Limita- 
tion applicable to the case, his right is 
for ever extinguished and the poss€ssory 
owner acquires an absolute title.” 

The point in controversy before thelr 
Lordships was entirely different viz., 
whether a suit based on possessory title 
brought after expiry of 6 months from 
the date of dispossession, ie., the period 
mentioned in S. 9 of the Specific Relief 
Act, 1963, was maintainable. 


16. The rights of the parties stand to 
be determined with reference to Arti- 
cle 142° or 144 of the Limitation Act, 
1908. The question whether, in the facts 
and circumstances of the case, Art. 142 
or 144 of the Act applied was one for 
the learned single Judge to decide. It is 
well-settled that a suit for recovery of 
possession of immoveable property based 
on title as well as on the assertion of 
prior possession and subsequent dis- 
possession or discontinuance of posses- 
sion falls within the purview of Art. 142 
ef the Act. 

17. In repelling the contentions, Shri 
C. L. Agrawal, learned counsel for the 
respondents, during his ably marshalled 
arguments, contends that the principles 
upon which the applicability of Art, 142 
or 144 depends have been clearly laid 
down by their Lordships in three autho- 
ritative decisions viz., Maharajah Koowur 
Nitrasur Singh v. Baboo Nund Loll 
Singh, (1859-61) 8 Moo Ind App 199 (PC) 
Mohima Chander Mazoomdar v. Mohesh 
Chunder Neogi, (1889) ILR 16 Cal 473 
(PC), Mohammud Armanula Khan v. 
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Badan Singh, (1890) ILR 17 Cal 137 (PC) 
and Dharani Kanta Lahiri v. Gabar Ali 
Khan, (1913) 25 Mad LJ 98 (PC). These 
principles may be summarised as fol- 
lows:-— l 

"In cases falling under Art 142 of 
Sch. I of the Limitation Act, 1908, the 
plaintiff must, at the outset, show pos- 
session within 12 years, and cannot rest 
merely on a proof of title, while in 
cases falling under Art. 144, the plain- 
tiff may rest content with proof of title 
only in the first instance and the burden 
lies on the defendants to show that they 
were in adverse possession i.e. they have 
had a possession inconsistent with the 
title of the plaintiff, for more than 12 
years before suit’. 

18. The Courts have hitherto regard- 
ed Maharaja Koowur Baboo WNitrasur 
Singh v. Baboo Nund Loll Singh, (1859- 
61) 8 Moo Ind App 199 (PC) as the lead- 
ing case on the subject. In that case, 
which arose on account of disputes con- 
cerning the boundaries of two estates, 
Lord Justice Turner, delivering the judg- 
ment of the Privy Council, observed:— 

“Again, their Lordships concur with 
the majority of the Sudder Court in 
thinking that the issue of possession is 
the first to be considered in this case, 
and that it is wholly independent of the 
boundary question. The appellant is 
seeking to disturb the possession, admit- 
ted to have existed for about eleven 
years, of defendants, who insist on a pos- 
session of much longer duration as a sta- 
tutory bar to the suit. It clearly lies on 
him to remove that bar by satisfactory 
proof that the cause of action occurred 
to him (for that is the way in which the 
Regulation puts it — Ben, Regulation 
HI of 1973, S. 16) on a dispossession 
within twelve years next before the com-' 
mencement of the suit; and, therefore, 
that he, or some person through whom 
he claims, was in possession during that 
period. No proof of anterior title, such 
as would be involved in the decision of 
the boundary question in his favour, can 
relieve him from this burden, or shift it 
upon his adversaries by cOmpelling them 


‘to prove the time and manner of dis- 


possession. The lands in question may 
have been part of Mouzah Gopaulpore, 
and as such may have been enjoyed by 
his ancestor, and yet he may have lost, 
by lapse of time, his right to recover 
them, Their Lordships, therefore, pro- 
pose to consider in the first place, what 
evidence there is that the appellant, or 
any person through whom he claims, 
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was in possession of the lands in ques- 
tion at any time within twelve years 
next before the commencement of the 
suit,” 

Thus, their Lordships held that when 
a plaintiffs suit is upon a dispossession, 
the onus was on him to prove his pos- 
session within 12 years of the suit. 


19. The question of the burden of 
proof was afterwards considered by 4 
Full Bench of the Calcutta High Court 
in Mahomed Ali Khan v. Khajah Abdul 
Gunny, (1883) ILR 9 Cal 744 (FB) and 
the following principles had been laid 
down by the majority of the Judges:— 


1. The ordinary rule is, that under 
Act XIV of 1859, the cause of action, 
and under the present law the event 
from which limitation is declared to 
run, must have occurred within the pre- 
scribed period, and that it lies on the 
plaintiff to show this. Accordingly where 
the suit is for possession, the plaintiff 
is bound to prove possession and dis- 
possession within 12 years. 


2. AS a general rule, the plaintiff can- 
not, merely by proving anterior, title or 
possession at any period prior to 12 
years before suit, shift the onus upon 
the defendant. 

20. In Mohima Chander Mazoomdar 
v, Mohesh Chunder Neogi, (1889) ILR 16 
Cal 473 (PC), the suit was for recovery 
of possession on the allegation that the 
plaintiffs were the owners and were dis- 
possessed while in possession by the de- 
fendants 9 years before the date of the 
suit. The defendants were admitted to 
be in possession and to have dispossessed 
the plaintiff. The Judicial Committee 
held in those circumstances that the bur- 
den was on the claimants to prove their 
“possession at some time within 12 years 
next preceding the suit. It was not suffi- 
cient for them to show an anterior title 
without proof of their possession within 
12 years to shift the burden on the de- 
fendants of showing that they were en- 
titled to remain in possession. In the 
judgment under appeal, the subordinate 
Judge, who tried the case, observed:— 

“When I showed above that the plain- 
tiffs are the rightful owners of the dis- 
puted Tand, it is for the ryot defendants 
to show that they are entitled to remain 
in possession of these lands”. 

Their Lordships’ comment on this obser- 
vation is this:— 
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Their Lordships went on to say:— i 
“This is in reality what in Kaeni 
would be called an action in ejectment, 
and in all actions for ejectment where. 
the defendants are admittedly in posses- 
sion, ànd a fortiori where, as in t 
particular case, they had been in pos- 
session for a great number of years, and 
under a claim of title, it lies upon the 


plaintiff to prove bis own title. 
The plaintiff must recover by the 
strength of his own title, and it is 


the opinion of their Lordships that, in 
this case, the onus is thrown upon the 
plaintifis to prove their possession prior 
to the time when they were admittedly 
dispossessed, and at some time within 
twelve years before the commencement 
of the suit...... and that it does not lie 
on the defendants to show that in fact 
the plaintiffs were so dispossessed.” 

This is a clear pronouncement to the 
effect that in cases governed by Art. 142 
of the Act XV of 1877 (as well as Arti- 
cle 142 of Act IX of 1908) the onus ie 
on the plaintiff to prove that he was 
dispossessed within the statutory period. 


21. In Mohammad Amanulla Khan 
v. Badan Singh, (1890) ILR 17 Cal 137 
(PC) the plaintiffs’ ancestors, at the 
settlement in the Delhi District in 1843, 
declined to pay revenue in respect of a 
plot of land which has been held under 
rent-free tenure and has been resumed 
fn 1838. The land was nevertheless as- 
sessed and the Government made an 
engagement with the villagers, ie. the 
defendants in the suit, under which the 
villagers were to be put in possession. A 


revision of the settlement took place 
some 30 years later and the plaintiff 
claimed possession on the strength of 


their title. According to the judgment 
under appeal to the Privy Council, the 
plaintiffs were undoubtedly the proprie~ 
tors before 1838, but’ the land had ‘been 
since 1842 in the possession of the defen~ 
dants, who had exercised all the rights 
of proprietors. The suit would appear 
to have been based on the  plaintiff’s 
title to the plot and not merely on the 
possessory title and it would further ap- 
pear that the plaintiff did not admit or 
set up any dispossession or discontinu~ 
ance, Nevertheless, their Lordships con~ 
strued the facts as to amount, in law, 
to proof of dispossession. Their Lord 
ships observed:— 
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cestors, to make the engagement for the 
payment of the revenue, and the Gov- 
ernment made the engagement with the 
villagers, the defendants, there was a 


dispossession, or a discontinuance of 
possession, of the plaintiffs within the 
meaning of this article (Art, 142)......... 


There has been no possession of any dess 
eription in the plaintiff or their ances- 
tors since the period of engagement with 
the defendants; and whether any pro- 
prietary right may have existed is not 
the question; it is whether there has 
been a dispossession or a discontinuance, 
which there clearly was. No doubt the 
proprietary right would continue to 
exist until by the operation of the law 
of. limitation it had been extinguished} 
but upon the question whether the law 
of limitation applies, it appears to bs 
clear that it comes within the terms of 
the Art. 142: ...... Art. 144 as to ad- 
verse possession only applies where 
there is no other article which specially 
provides for the case.” 


Their Lordships said that it was un- 
necessary to embark upon an inquiry 
whether there has been an adverse pos- 
session. The decision of their Lordships 
is, therefore, an authority for the propo- 
sition that, where although the plaintiff 
does not, in terms, admit his disposses- 
sion (and even denies it), still on the 
allegations in the plaint, the suit is one 
really based on dispossession or discon- 
tinuance, Art. 142 alone will apply and 
not Art. 144. 


22. In Dharani Kanta Lahiri v, Gabar 
Ali Khan, (1913) 25 Mad LJ 98 (PC) the 
plaintiffs claimed the disputed lands as 
their own by virtue of their title as a 
part of their zamindari and alleged that 
the defendants were in effect trespassers. 
The defendants contended that the dis- 
puted plot was included in a grant to 
them of the year 1740 renewed in 1845 
and that they were all along in posses- 
sion as permanent tenants under ‘the 
grant. The defendants also relied on 
limitation. Their Lordships stated: 


“It lay upon the plaintiffs 
not only a title as against the defen- 
dants to the possession, but to prove that 
the plaintiffs had been dispossessed or 
had discontinued to be in possession of 
the lands within 12 years immediately 
preceding the commencement of the suit. 
Their Lordships find that the plaintiffs 
had failed to prove a title against the 
defendants to the possession of the lands 
In dispute or any part of them; they 
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failed to prove that the lands, the pos- 
session of which they claimed, were not 
the lands covered by the sanad; and 
they failed to prove that they had been 
dispossessed or that their possession had 
been discontinued within twelve years 
before suit.” 


23. The next important decision of 
the Privy Council is that reported in 
Secy. of State for India in Council v, 
Chellikani Rama Rao, ILR 39 Mad 617: 
(AIR 1916 PC 21). As this decision has 
been interpreted by some Courts as mak~ 
ing a departure in the law as hitherto 
understood and they have tried to ex- 
tend the scope of the ruling beyond the 
actual decision, it is necessary to closely 
examine the precise scope of the deci- 
sion. The proceedings in the case were 
started under the Madras Forest Act (V 
of 1882). The lands, the subject-matter 
of the dispute, were islands which were 


formed in the bed of the sea near the 
mouth or delta of the river Godavari. 
They were within three miles of the 


main land and were mostly jungle lands. 
On these facts, it is clear that the title 
to the lands as and when they were 
formed was with the Crown. That fun- 
damental fact forms the background of 
the action. The Government published a 
notification constituting the lands as a 
reserved forest. The claimants were 
proved to have been in possession for 20 
years prior to the notification under the 
Forest Act, The High Court held that 
under the circumstances, “it rests upon 
the Crown to prove that it has a sub- 
sisting title by showing that the posses- 
sion of the claimants commenced or be- 
came adverse within sixty years before 
the notification”. On appeal to the Privy 
Council, their Lordships reversed this, 
judgment and stated the law as follows: 


“Their Lordships are of opinion that 
the view thus taken of the law by the 
High Court is erroneous, Nothing is 
better settled than that the onus of 
establishing title to property by reason ' 
Of possession for a certain requisite period 
lies upon the person asserting such pos- 
session. It is too late in the day to sug- 
gest the contrary of this observation. If 
it were not correct it would be open to 
the possessor for a year or a day. to say 
“I am here; be your title to the property 
ever so good, you cannot turn me out 
until you have demonstrated that the 
possession of myself and my  predeces- 
sors was not long enough to fulfil all 
the legal conditions”......... “It would be 
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contrary to all legal principles thus to 
permit the squatter to put the owner of 
the fundamental right to a negative proof 
upon the point of possession,” 

The whole discussion, as regards Art. 142 
or 144 in the arguments before the 
Board and in their Lordships’ judgment 
do not deal with any question of limi- 
tation, but only as establishing the 
rights of the parties viz, the alleged 
acquisition of title by the claimant by 
virtue of the alleged possession which he 
set up. There was no question of dis- 
possession or discontinuance of posses- 
sion either so as to attract Art. 142, -> 


24. ‘The Allahabad High Court, how- 
ever, in Jai Chand Bahadur v, Girwar 
Singh, ILR 41 All 669: (AIR 1919 AH 
403 (2)) and in Kanhaiyalal v. Girwar 
Singh, AIR 1929 All 753, on the general 
language of the Privy Council decision 
in Secy. of State for India in Council v. 
Chelikani Rama Rao (AIR 1916 PC 21) 
laid down that, even in case plaintiff 
sues merely on his title for recovery of 
possession from the defendant (without 


any allegation of dispossession or dis- 
continuance), proof of the plaintiff's 
title at some anterior period (without 


any proof of possession within the statu- 
tory period) Is sufficient to give him a 
decree unless the defendant proves ac- 
quisition of title under Art. 144 by proof 
of his adverse possession for the statu- 
tory period. This view has been follow- 
ed in some cases of other High Courts 
also viz. Mohammad Mahmud v, Muham- 
mad Afaq, AIR 1934 Oudh 21 and Arab 
Jhanglu v. Panja-¢-shah Yakubalishah, 
ATR 1938 Sind 198. It was quite clear 
that the Allahabad High Courts view 
was wrong., 


25. The matter came up to be recon~ 
sidered by a Full Bench of the Allaha- 
bad High Court in Bindhyachal Chand 
v. Ram Gharib Chand, ATR 1934 All 983 
(FB) and the decisions in Jai Chand v: 
Girwarsingh, AIR 1919 All 403 (2) and 
Kanhaiyalal v, Girwarsingh, AIR 1929 
All 753 were overruled. It was argued 
before the Full Bench that Art, 142 was 
confined to suits based on  possessory 
title and had no application to a suit for 
possession based on title. But having 
considered the decisions of their, Lord- 
ships of the Privy Council in Mohima 
Chander Mazoomdar v. Mohesh, (1889) 
ILR 16 Cal 473 (PC) and Mohammad 
Amanulla Khan v. Badansingh, (1890) 
ILR 17 Cal 137 (PC), the learned Judges 
constituting the Full Bench rejected this 


Surajmal v, Mangilal (Sen J.) 


A.LR. 


argument, Their Lordships held that 
Art. 142 in its scope was not restricted 
to suits based on possessory title but alsa 
governed suits for possession upon dis- 
Possession or discontinuance of posses- 
sion where suits were based on title, 


Suleman C. J., observed:— - 


“In cases falling strictly under Arti-« 

cle 142, in which the only question is 
one of dispossession or discontinuance of 
possession of the plaintiff and not of 
adverse possession of the defendant, the 
question of limitation in one sense be- 
comes the question of title, because by 
virtue of S5, 28, Limitation Act, if ‘the 
claim is barred by time, the title must 
be deemed to be extinguished,” 
The dictum of Suleman C. J., has been 
approved of by their Lordships of the 
Supreme Court in Rajendar Singh v. 
Santasingh, AIR 1973 SC 2537. In view 
of this, it is now too late to contend that 
where a plaintiff in a suit based on title, 
admits in the plaint that he was dispos- 
sessed or that there was discontinuance 
of his possession, sometime prior to the 
institution of the suit, Le. a suit coupled 
with allegation of possessions and dis- 
possession or discontinuance of posses- 
sion, or of permissive possession. Arti- 
cle 142 will not apply or that, when it 
is found that the plaintiff has proved his 
title, his allegation of possession and 
dispossession or of permissive possession 
were untrue, Art. 144 will still apply. 


26. We may also advert to the lucid 
exposition of the law on the subject in 
Official Receiver of East Godavari’s case, 
AIR 1940 Mad 798 (FB), by. Leach C, j., 
who after adverting to the Privy Coun- 
cil decisions on the point, observed:— 


“In view of these decisions of the 
Privy Council it cannot in my judgment, 
be maintained that a person who proves 
title in a suit for ejectment has the right 
to the decree sought unless the defen- 
dant proves adverse possession for 12 
years. The plaintiff is not entitled to 
succeed unless he shows in addition to 
title, that he has been in possession of 
the property within 12 years of the suit. 
The Privy Council has declared that to 
be the effect of Art, 142 and that suits 
for ejectment come within that Article. 
It may be a hardship that a person who 
proves a title to property should lose it 
to a trespasser unless he can also show 
that he has been in possession within 12 
years of suit, but that is what the Limf- 
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tation Act says and the Court must ad- 
minister the law. And drafting his plaint 
in a manner which disguises the real 
nature of the suit will not help a plain- 
tiff In. (1884) ILR 10 Cal 374 (Gopal 
Chunder v. Nilmony Mitter), Garth C, J., 
pointed out that a mere allegation of 4 
tenancy will not relieve a plaintiff from 
the burden of proving that he or those 
under whom he claims had been in pos- 
session within 12 years, If it did, that 
device might always be resorted to for 


‘the purpose of evading the law of limi- 


tation”. 


27. In conclusion, we shall quote 
from a judgment of Vivian Bose, J., in 
Meherban Lalli v. Yusufkhan, AIR 1939 
Nag 7 where he succinctly states: 


“There can be no doubt that in a case 
which falls under Art. 142, Limitation 
Act, the plaintiff must prove not only 
title but also possession within 12 years 
of suit. But before that Article can apply 
it must be shown either that the plain- 
tiff was dispossessed or that he discon- 
tinued the possession, This can be estab- 
lished either by the facts admitted in 
the plaint or pleadings, or if not admit- 
ted there, then by the facts, actually 
found.” 


We are in respectful agreement with 
these observations of that very eminent 
Judge. 


28. We would accordingly answer 
questions referred to the Division Bench 
by saying that where a plaintiff who 
admits in the plaint that he was dispos- 
sessed by the defendants some time prior 
to the institution of a suit. Article 142 
(and not Art. 144) of Sch. I of the Limi- 
tation Act, 1908, applies. We are further 
of the opinion that the decisions of Wan- 
choo, C. J. and Modi J. in Madan Lal v 
Durga Dutt, AIR 1958 Raj 206 and of 
Lodha J., in Krishna Kanwar v, Brij 
Mohan, 1971 Raj LW 492 lays down good 
law and do not require reconsideration 
regarding applicability of Art. 142 of 
the Limitation Act, 1908, on account of 
the legislative changes brought about by 
Arts. 64 and 65 of the Limitation Act, 
1963, 


Reference answered accordingly. 
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M/s. Rajasthan Udyog, Appellant v. 
State of Rajasthan and others, Respon- 
dents. 

Civil Spl. Appeal No, 448 of 1974, D/- 
5-10-1976." 

(A) Rajasthan Land Acquisition Act 
(24 of 1953), S. 4 (1) — Effect of amend- 
ment in 1966 — Word used in notifica- 
tion “appear” { xfi ) imstead of “con- 
sider?” — Notification if invalid. 

The mere use of- the words contained 
in the unamended section in the order 
issued under S 4 is not sufficient to in- 
validate the order. Simply because the 
word THT) has been used in the im- 
pugned order it cannot be said that the 
order is bad in law or that the State 
Government did not apply its mind be- 
fore issuing the impugned order under 
S. 4 (1). All that the section requires is 
that before issuing an order under 5. 4 
(1) the Government should be satisfied 
that the land is needed for the purpose 
mentioned in the Act. It is also not ne- 
cessary to make a mention in the order 
made under S. 4 (1) and "published im 
accordance with the provisions of sub- 
sec. (4) of S. 45”, all the material which 
was available with the Government 
before issuing the ender under S. 4 (1). 

(Para 7) 

(B) Rajasthan Land Acquisition Act 
(24 of 1953), Ss. 4 and 38 — Acquisition 
of land for Company — Functions delé- 
gated to Tehsildar — Not illegal. 

Section 38 is only an enabling provi- 
sion. It does not take away the power 
vested in the State Government under 
5. 4 (1). Consequently the State Govern- 
ment does not commit any illegality in 
delegating functions under S. 4 (1) to 
the Tehsildar. ` (Para 8) 


(C) Rajasthan Land Acquisition Act 
(24 of 1953), S. 4 (1) and (5) — Effect of 


amendment in 1966 — Provisions of S, 4 
(5) are mandatorv but those of S. 4 (1) 
directory — Prejudice to be proved. 


Under the amended section it is the 
publication of the notice under S. 4 (5) 
which affords an opportunity to the 
owner of the land, to be acquired to file 
objections envisaged by S. 5-A and not 


*(Against judgment passed by M. L. 
Joshi, in Civil Writ Petn. No. 389 of 
1974, D/- 23-7-1974.) 
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the order issued and published under 
S5. 4 (1). The effect of the amendment in 
S. 4 is that the limitation for filing ob- 
jections which used to commence from 
‘the publication of the notification issued 
under the old S. 4 (1) now commences 
from giving and publication of the notice 
under S. 4 (5) of the Amended Section. 
The public purpose which was required 
to be particularised under sub-sec. (1) of 
S. 4 is now required to be particularised 
in a notice to be given under sub-s, (5) 
of S. 4 in the prescribed form of the 
proposed acquisition. Thus the effect of 
the amendment in S. 4 is that the pro- 
visions of S. 4 (1) are directory and the 
provisions of S, 4 {5) are mandatory. 
Thus it can be safely said that an ag- 
grieved person cannot succeed on the 
ground of defect in the impugned notifi- 
cation issued under sub-sec. (1) of S. 4, 
unless it is proved that the defect had 
the effect of causing prejudice to his 
case. (Para 14) 


The purpose of an order under S. 4 
(1) is to take preliminary proceedings 
preceding the intended acquisition with 
a view to finding after survey and tak- 


ing levels and if necessary after digging- 


and boring into the sub-soil. All this 
is done to ascertain the suitability of 
the land for which it was intended to be 
acquired. Indeed the order under S. 4 (1) 
is of exploratory character and discloses 
the tentative intention that the lands 
specified may be ultimately acquired 
subject to the consideration of the ob- 
jéctions of the interested parties. 

(Para 19) 


Where certain lands were acquired and 
it was mentioned in the notification that 
the same were required for General En- 
_ gineering works, the notification is not 
bad because it was not mentioned that 
the lands were required for Hindustan 
Development Corporation since the ag- 
grieved person knew that the former 
was a unit of the latter, 

(Paras 19 and 21) 

(D) Rajasthan Land Acquisition Act 
(24 of 1953), S, 4 — Acquisition of land 
— Definite public purpose behind ac- 
quisition — Acquisition justified. 

The land which is being acquired’ in 
the case being acquired for Hindustan 
Development Corporation Ltd., which is 
engaged in an industry, whichtis for 
public purpose and the buildings and the 
-work which the company is intended to 
construct is of the same nature. This is 
a case of constructing some work which 
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will be useful to the public and will 
subserve the public purpose of produc- 
tion of machinery parts for the use of 
general public and railway. In these cir- 
cumstances there being a definite public 


purpose behind the acquisition in the 
case the acquisition is justified under 
the Act. (Para 22) 


(E) Land Acquisition Act (1 of 1894), 
S. 1 (2) — Land Acquisition (Companies) 
Rules, 1963, Pre. — Act does not apply 
to State of Rajasthan — Non-compli- 
ance of Land Acquisition (Companies) ` 
Rules, 1963 which are framed under Sec- 
tion 55 of Act cannot affect merits of 
case. (Para 24) 

(F) Rajasthan Land Acquisition Rules 
(1956), R. 32 — Rajasthan Land Acquisi- 
tion Act (24 of 1953), S, 4 — Notification 
under S. 4 without prior compliance 
with R. 32 — It is vitiated. C. W. P. 
No. 389 of 1974, D/. 23-7-1974 (Raj), 
Reversed. (Interpretation of Statutes — 
Heading of section), 

The heading of R, 32 reads: “State 
Government to be satisfied with regard 
to certain matters before initiating pro- 
ceedings.” The heading of a section can 
be properly termed to be the key to the 
interpretation of the section unless the 
wordings of the section are inconsistent 
with such interpretation. An inquiry 
under the R. 32 is required to be made 
so that the Government may be satisfied 
regarding the matter enumerated in 
sub-rules (1) and (2) of R. 32, before ini- 
fiating the proceedings. Keeping in view 
the meaning of the word ‘initiate’ a 
close reading of R, 32 reveals that the 
enquiry under R. 32 is a condition pre- 
cedent for initiating the proceedings un- 
der the. Land Acquisition Act. The pro- 
ceedings under the Land Acquisition Act 
are initiated by the publication of a no- 
tice under sub-sec, (1) of S, 4 of the Act. 

(Paras 33, 35) 

The scope of an enquiry under S. 5-A 
and S. 40 of the Rajasthan Act No. XXIV 
of 1953 is altogether distinct from that 
of the scope of enquiry under R. 32 of 
fhe Rajasthan Land Acquisition Rules, 
1956. Neither in an enquiry held under 
S, 5-A-.nor under §. 40 the enquiry offi- 
cer is required to inquire whether the 
company had made reasonable efforts to 
get the land by negotiations and had 
offered reasonable price to the person 
interested or not. The provisions of R 4 
of the Companies Acquisition Rules are 
in pari materia to R 32 of the Rajas- 
than Land Acquisition Rules, 1956. 


{Para 39) 
\ 
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It could not be contended that be- 
cause a notice under S. 4 (5) of the Act 


was given to the aggrieved party and an. 


enquiry under S. 5-A of the Act was 


made he was not entitled to any relief. In — 


tie circumstances of the case the notifi- 
cation and the subsequent proceedings 
were vitiated for non-compliance of 
R. 32. C. W. P, No. 389 of 1974, D/. 23-7- 


1974 (Raj), Reversed. (Para 40) 
Cases Referred: Chronological Paras 
AIR 1975 SC 629 25, 38, 39 
AIR 1973 SC 1150 | 19, 20 
AIR 1973 SC 2361 | 15 
AIR 1968 SC 4382 z i 35 
1967 Raj LW 367 ea 10, 15 
AIR 1965 SC 427 |© 10, 18 
AIR 1965 SC 646 22 
AIR 1964 SC 1230 22 
AIR 1964 Raj 270 l 20 
AIR 1962 SC 764 . 22 


M. B. L. Bhargava, C. K., Garg and 
S. N. Bhargava, for Appellant; S K. 
Tewari, Addl. Advocate-General, for the 
State; L; R. Mehta, for Respondents 
Nos. 5 and.6. 

SHRIMAL, J.:—- This special appeal is 
directed against the order D/- 23-7-1974 
of the learned single Judge of this court, 
whereby he dismissed the writ petn. 
No. 389 of 1974 wherein the validity of 
the order dated March 13, 1973 issued by 
the State Government under S., 4 (1) of 
the Rajasthan Land Acquisition Act, 1953 
(hereinafter. referred to as ‘Act No. 
XXIV of 1953) was challenged 
was also prayed that the Land Acquisi- 
tion Officer (Sub-divisional Officer), Bha- 
ratpur be prohibited from taking fur- 
ther action in the matter. . 

2. By a notification dated March 13, 
1973 the respondent No. 1, the State of 
Rajasthan under S. 4 (1) of the Act 
No. XXIV of 1953 proclaimed that the 
lands specified in the schedule attached 
to the said notification were needed or 
likely to be needed for public purpose, 
that is, for General Engineering Works, 
Bharatpur. The notification further stat- 
ed that under S. 4 (1) of the Act No. 
XXIV of 1953 the Government was 
pleased to authorise the Tehsildar, Bha- 
ratpur, to discharge the functions envi- 
saged by S, 4 (1) and submit a report 
under S. 4 (4) of the Act No. XXIV of 
1953. The respondent No. 3, Land Acqui- 
sition Officer (Sub-divisional Officer), 
Bharatpur, issued a notice-Annex. 1, 
under S, 4 (5) (1) of the Act No. XXIV 
of 1953 on April 30, 1973. The appellant 
filed objections-Annex. 2, dated May 22, 
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-made a significant departure from 


and it- 
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1973, The respondent No. 3 fixed July 20, 
1973 for recording the evidence, but 
owing to general strike of the clerical 
staff, the- case was adjourned to August 
31, 1973. On this date the petitioner- 
appellant filed an application for deter- 
mining certain preliminary objections 
challenging the jurisdiction of the ` res- 
pondent No. 3 to make the enquiry, The 
Land Acquisition Officer, (Sub-divisional 
Officer), Bharatpur, refused to consider 
the objections piecemeal. Instead he de- 
cided to dispose of the preliminary ob- 
jections along with others at the time of 


-submitting a report to the State Govern- 


ment. Being aggrieved by that, the ap- 
pellant moved this court to exercise its 
powers under Art. 226 of the Constitu- 
tion of India. He challenged the Notifica- 
tion issued . under S. 4 (1) of Act No. 
XXIV of 1953 on the grounds: (a) that 
the State Government failed to apply 
its mind to the facts of this case before 
issuing a Notification under S, 4 (1) of 
the Act. Although S. 4 as amended had 
the 
old phraseology and has purposefully 
substituted the word ‘consider’ in place 
of the word ‘appear’, yet in the impugn- 
ed order dated March 13, 1973 issued 
under S. 4 (1) the State Government 
used the word ‘appear’ and thus the 
notification is bad in law; (b) that the 
purpose of acquisition has not been par- 
ticularised and is wholly vague; (c) that 
the provisions of S. 38 (2) of the Act 
were not complied with; (d) that the 
land was being acquired for Hindustan 
Development Corporation Ltd., but in 
the notification dated March 13, 1973, it 
has been mentioned that it was being ac- 
quired for public purpose, that is, for 
General Engineering Works, Bharatpur 
which is not a Company in itself, (e) that 
the provisions of Chapter VII were not 
complied with; and (f) that R. 32 of the 
Rajasthan Land Acquisition Rules, 1956 
was not complied with . 

3. The State Government and the res- 
pondent No, 6, the Hindustan Develop- 
ment Corporation Ltd., contested each 
and every ground raised by the peti- 
tioner. ; 

4. The learned single Judge dismiss- 
ed the writ petition vide his, order dated 
July .23, 1973; hence this special appeal. 

5. . The learned counsel, Mr. Mukat- 
beharilal Bhargava, appearing ffor the 
appellant, has challenged the order of 
the learned single Judge on a number 
of grounds, which will be dealt with at 
seriatim, , , 


mH, 
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6. The first contention of the learned 
counsel for the appellant is that Act 
No, XXIV of 1953 was amended by Act 
No, XXII of 1966 whereby the present 


S. 4 was substituted. The effect of the « 


amendment was that before issuing the 
order dated March 13, 1973, it became 
necessary and obligatory for the Rajas- 
than State to consider whether it was 
necessary or expedient to acquire thé 
land, but in the impugned order pub- 
lished under S. 4 (1) of the Act No. XXIV 
of 1953 the: State Government of Rajas- 
than has used the word! ydtq ” “appear” 
in contradistinction to the word 
der”. This shows that the Government 
did not apply its mind for determining 
whether it was necessary or not to ac- 
quire the land in dispute belonging te 
the Rajasthan Udyog. It was also urged 
that the learned single Judge failed to 
appreciate the crucial importance impli 
cit to the amendment of S. 4. 


7. In the present case no doubt the 


fmpugned order under S, 4 has been. 


issued in the phraseology as it existed 
in the unamended S. 4 and not in accord- 
ance with the phraseology of the am- 
ended section, but, nevertheless, it sub- 
stantially complied with the require- 
ment of S. 4. In our opinion, the mere 
use of the words contained in the un- 
amended section in the order issued 
under S. 4,- dated March 13, 1973, is not 
ufficient to invalidate the order. Simply 
because the word ‘stat ” has been used 
In the impugned order it cannot be said 
that the order is bad in law or that the 
State Government did not apply its mind 
before issuing the impugned order under 
S. 4 (1) of the Act No. XXIV of 1953. 
All that the section requires is that be- 
fore issuing an order under S, 4 (1) the 
Government should be satisfied that the 
land is needed for the purpose mention- 
ed in the Act. The contention of the 
learned counsel for the appellant that 
there was no material before the Gov- 
ernment to base its order under S. 4 is 
without any foundation. It is not neces- 
sary to make a mention in the order 
made under S., 4 (1) and “published in 
accordance with the provisions of sub- 
sec. (4) of S. 45”, all the material which 
was available with the Governmemt be- 
fore issuing the order under S. 4 (1). 
Moreover, from the documents filed by 
the State Government with the applica- 
tion dated July 19, 1972 it appears that 
the Hindustan Development Corporation 

Ltd., submitted an application dated July 
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29, 1972, praying to the Government to 
hand over' the land after acquiring 100 
acres of land belonging to the Rajasthan 


_ Udyog lying adjacent to their unit, and 


the Collector, Bharatpur, after enquir- 
ing into the matter recommended for the 
acquisition of the land in dispute. The 
State Government after perusing the re- 
cord issued the impugned order dated 
March 13, 1973, In the totality of the cir- 
cumstances there is no justification for 
the appellant to urge that the Govern- 
ment had not applied its mind before 
issuing the impugned order. We agree 
to the reasons. advanced by the learned 


single Judge while disposing of this 
argument. 
8. The second submission made by 


the learned counsel for the appellant is 
that the State Government erred in au- 
thorising the TFehsildar, Bharatpur, to 
perform the functions under S. 4 (1) of 
Act No. XXIV of 1953. The Tearned 
counsel for the appellant tried to con- 
tend that since the acquisition of the 
land in this case was admittedly for the 
company, S. 38 of the Act No. XXIV of 
1953 applied and the State Government 
could not have authorised the Tehsildar, 
Bharatpur, to perform the functions 
mentioned in the order dated March 13, 
1973, We do not find any substance in 
this contention of the Jearned counsel, 
Section 38 is only an enabling prevision. 
It does not take away the power vested 
in the State Government under S. 4 (1) 
of Act No. XXIV of 1953. 


. 9. The third contention raised on be- 
half of the appellant is that the impugn- 
ed order does not particularise the pur- 
pose for which the land was needed. 


Cue aware at ae afta far’ fe 
fara afora cae A adafa sobre aaa 
wave gaai and h for afr ay ara- 
waa g agar aaa gla at aaa 


ai! 


10. The purpose mentioned is too 
vague to give any idea ta the person 
interested in the property for the pur- 
pose of preferring objections effectively 
under S. 5-A of the Act, The learned 
counsel urged that Law makes a clear 
distinction between an acquisition for a 
public purpose in coentradistinction to an 
acquisition for a Company registered 
under the Indian Companies Act, 1956. 
In the case on hand it was not in dis- 
pute that mo part of the .compensation 
was fo come out-of the public revenue 
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or from the local authority. On the other 
hand, the whole compensation was to be 
paid by the Company. Therefore, the 
notification dated March 13, 1973, pub- 
lished under S. 4 (1) of. the Act, if it 


was to be valid in the circumstances, 


ought to have declared that the land 
was needed for the Hindustan Develop- 
ment Corporation Lid. The impugned 
order purported te have been made 
under S. 4 (1) cahnot be said to have 
been validly made and published, in the 
circumstances, because the order issued 
reads that the land was needed for pub- 
lic purposes, that is, for General Engi- 
neering Works: 

«qian sana weld wa 
ghaid arg % fea” 
The Company for which the land, in 
fact, in this case is being acquired is the 
Hindustan Development Corporation Ltd., 
which is a public limited concern. There 
is nothing in the order dated March 13, 
1973, that the land was needed for the 
Company, All that the impugned order 
reads is that the land was needed for 
public purpose. The public purpose men- 
tioned therein was that the land was re- 
quired for General Engineering Works. 
It is not impossible for the Government 
or the local authority to own an Engi- 
neering Works. From the impugned 
order it cannot necessarily be concluded 
that the land was needed for a company. 
The General Engineering Works can also 
be a factory owned and solely managed 
by the State Government or by a public 
authority. It was urged that when the 
State wants acquisition of-land to be 
made for third party, it is its bounden 
duty to mention in the order under S. 4 
{1) that the land was being acquired for 
a party named in the notification. In the 
absence of that, the impugned order 
must be adjudged as bad in law. ‘The 
definite aaverments were necessary to 
bring home the necessity of the public 
purpose to the objector and the appel- 
lant has been deprived of a valuable 
right to raise effective objections envi- 
saged by S. 5-A of Act No XXIV of 
1953. Reliance was placed on Gyan Devi 
v, The State of Rajasthan, 1967 Raj LW 
367, Shyam Behari v. State of Madhya 
Pradesh, AIR 1965 SC 427, 


11. The learned Additional Advocate 
General urged that the effect of the am- 
endment of S. 4 of Act No. XXIV of 1953 
by S. 2 of the Rajasthan Act No. XXII 
of 1966 is that the provision of sub-s, (1) 
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“Ing Works is a unit of the 
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of S. 4 is directory and its violation can- 
not ‘annul the proceedings without prov- 
ing prejudice to the affected party, He 
_further urged that the General Engineer- 
Hindusthan 
Development Corporation Ltd., and this 
fact was known to the petitioner-appel- 
lant. The appellant knew it very well 
that the land was being acquired for the 
company viz. the Hindustan Develop- 
ment Corporation Ltd. The appellant 
was not precluded from filing his objec- 
tions, and detailed objections were filed 
by the appellant, which were considered 
by the Land Acquisition Officer „under 
S. 5-A of the Act No. XXIV of 1953 and 
were disposed of according to law. 


12. We have given a careful conside- 
ration-to the rival contentions of the 
parties. Now we will read S. 4 as it stood 
prior to the coming into force of the 
Amending Act No. XXII of 1966 as well 
as the amended S. 4, as it was in force, 
when the impugned order dated March 
13. 1973 -was passed. 


13. Section 4 as it stood prior to the 
coming into force of the Act No, XXII 
of 1966, reads as under:— 

‘4. Publication of preliminary notifi- 
cation and powers of officers thereupon. 

[D Whenever it appears to the Appro- 
priate Government that land in any loca- 
lity is needed or is likely to be needed 
for any public purpose, a notification to 
that effect shall be published in the 
Official Gazette and the Collector shall 
cause public notice- of the substance ‘of 
such notification to be given at conve- 
nient places in the said locality. 

(2) Thereupon it shall be lawful for 
any officer, either generally or specially 
authorised by such Government in this, 
behalf, and for his servants and work- 
meéen— 

to enter upon and survey and take 
levels of any land in such locality, te 
dig or bore into the sub-soil: 

to do all other acts necessary to as- 

certain whether the land is adapted for 
such purpose; 
„to set out the boundaries of the land 
proposed to be taken and the intended 
line of the work, if any, proposed to be 
made thereon; 

to make such levels, boundaries and 
line by placing marks and cutting tren- 
ches; and 

where, otherwise the survey cannot 
be completed and the levels taken and 


’ the boundaries and line marked, to cut 
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down and clear away any part of any 
standing .crop, fence or jungle;” 
Section 4, as it stood on the date of the 
issuance of the impugned notification viz. 
after the coming into force of Act 
No. XXII of 1966, reads as under,— 

“4, Preliminary proceedings preceding 
intended acquisition.— 


(1) Whenever the State Government 


considers it necessary or expedient to at~ 


quire land in any locality, needed or 
likely to be needed for a public purpose, 
it shall by an order published in accord- 
ance with the provisions of sub-sec. (4) 
of 5. 45, require any officer subordinate 
to it and generally or specially authoris- 
ed in this behalf, to enter upon or into 
any land in such locality, accompanied 
by his servants and workmen, if any.— 

(a) to survey and take levels of such 
land suitable for such purpose, 

(b) to dig or bore into the sub-soil 
. thereof, 

(c) to set out the boundaries of such 
land and the intended line of the work, 


if any, proposed to be carried out there- 


on or therein, 

(d) where otherwise the survey can- 
not be completed or the levels cannot be 
taken or the boundaries or the line can- 
not be set.out, to cut down and clear 
away any part of any standing 
fence or jungle, 

(e) to mark the levels taken or the 
boundaries or the intended line of work 
by placing marks and cutting trenches, 
. (£) to do all other acts necessary to as- 
certain whether land is suitable for such 
public purpose, and 

(g) to inquire into and ascertain the 
particulars of the persons interested in 
such land: 

Provided that no person shall enter 
into any building or upon any enclosed 
court or garden attached to a dwelling 
house (unless with the consent of the 
occupier thereof) without. giving such 
occupier at least seven days’ notice in 
writing of his intention to do so. 

(2) A copy of the order made under 
sub-sec. (1) shall also be endorsed to the 
Collector of the district in which such 
locality is situated with the direction fb 


take suitable action upon receipt of the ` 


report under gsub-sec. (4). À 

(3) The officer making an entry „under 
sub-sec. (1) shall, at the time of such 
entry, pay or tender payment for all 
necessary damages to be done to the 
land entered upon or.into and, in casé 
of dispute as to the sufficiency of the 


crop, 


‘tg required to submit a report to 


e t 
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amount so paid or tendered he shall 
at once refer the dispute for the decision 
of the Collector, and such -decision shall 
be final. 

(4) Such Officer shall send to the Col~ 
lector a report on the result of the sur- 
vey, as to the other operations describ- 
ed in or carried on under sub-sec. (1), a8 
to the enquiries made thereunder and as 
to the particular land in that locality 
which may be acquired for the publie 
purpose, 

(5) The Collector shall, upon receipt 
of such report, cause to be given— 

(i) to the head of the Government De- 
partment at whose instance the order 
under sub-sec. (i) shall have been made 
and to all persons reported under cl, (g) 
of sub-sec, (1) to be interested in the 
land proposed thereby to be acquired 
as. being suitable for the public purpose, 
a notice in the prescribed form of the 
proposed acquisition, and 

(li) a public notice to the like 
at convenient places on or near 
the land proposed to be acquired.” 
Section 4 of the Central Act No 1 of 
1894 is pari materia to S. 4 of the un- 
amended Act No. XXIV of 1953. 


14. A close reading of the above- 
mentioned sections reveals that prior to 
the Amendment of 1966, there was no 
provision in the old Act corresponding 
to S. 4 (5) of the new section substitut~ 
ed by S. 2 of Act No. XXII of 1966. The 
word ‘thereupon’ appearing in sub-sec- 
tion (2) of S. 4 in the old section has 
also been- omitted in the new section. 
By adding cl. (g) in sub-sec. (1) of S. 4 
a duty has been cast upon the Authoris- 
ed Officer to enquire into and ascertain 
the particulars of the: person interested 
in the land intended to be acquired. The 
purpose of sub-section (1) of the amend- 
ed S. 4 is to give a notice to the owner 
of the land that the Authorised Officer 
along with his servants and workmen 
shall enter his premises for performing 
the functions mentioned in sub-sec. (1) 
of S, 4. Indeed the functions are of ex~ 
ploratory character and an order passed 
under this sub-section discloses a tenta- 
tive intention that the lands specified 
may be ultimately acquired after service 
of public notice in the manner provided 
in S. 4 (5), Prior to the issuance of the 
notice under S. 4 (5) the Authorised Offi- 
cer making an entry under sub-sec. (1) 
the 
Collector on the result of his survey and 
the enquiry made thereunder, The pur- 


effect 
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pose of such a-report is to determine the 
suitability of the land for the -purpos® 
for which it is intended to be acquired. 


Thereafter, a notice under sub-sec. (5) 


of S. 4 is required to be given to the 
persons mentioned in that sub-section, 
The purpose of such a notice is to afford 
an opportunity to the person interested 
in the land to be acquired to file objec- 
tions under S, 5-A within 30 days of the 
service of the notice -envisaged by sub- 
sec (5) of S. 4. Under the amended sec- 
tion it is the publication of the notice 
under S. 4 (5) which affords an opportu- 
nity to the owner of the land, to be ac- 
quired to file objections envisaged by 
S. 5-A and not the order issued and pub- 
lished under S.. 4 (1). The effect of the 
amendment in S. 4 is that the limitation 
for filing objections which used to’ com- 
mence from the publication of the noti- 
fication issued under the old S. 4 (1) 
now commences from giving and vuvbhli- 
cation of the notice under S, 4 (5% of the 
Amended Section. The public purpose 
which was required to be particularised 
under sub-sec. (1) of S, 4 is now requir- 
ed to be particularised in a notice to be 
given under sub-sec. (5) of S 4 in the 
prescribed form of the proposed acquisi- 
tion. Thus the effect of the amendment 
in S. 4 of Act No. XXIV of 1953 is that 
the provisions of S. 4 (1) are directory 
and the provisions of S 4 (5) are manda- 
tory. Thus it can be safely said that the 
appellant cannot succeed on the ground 
of defect in the impugned notification 


issued under sub-sec. (1) of S. 4, unless _ 


it is proved that the defect had the 
effect of causing prejudice to the case of 
the appellant. 

15. The case: State of Mysore v. Ab- 
dul Razak, AIR 1973 SC 2361 relied 
upon by the learned counsel for the ap- 
pellant is of no help to it. In that case 
S. 4 of the Land Acquisition Act No. 1 
of 1894 (Central Act) came up for inter- 
pretation, While interpreting that sec- 
tion, their Lordships of the Supreme 
Court observed as under:— 

‘The publication of the notice in the 
locality is a mandatory requirement. Jt 
has an important purpose behind it. In 
the absence of such publication the in- 
terested persons may not be able to file 
their objections about the acquisition 
proceedings and they will be.deprived 
of the right of representation provided 
under S, 5-A; which is very valuable 
right.” i , 
Section 4 of the Central Act is pari ma- 
teria of the unamended S. 4 of Act 
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No. XXIV of 1953. The required notice 
referred to in the aforesaid ruling is to 
be given and published in accordance 
with sub-sec. (4) of S. 45 under sub-sec- 
tion (5) of S, 4 of the Amended Section 
of Act No. XXIV of 1953 (Rajasthan 
Act). Section 4 (1) of the Amended Act 
No, XXIV of 1953 does not create a right 
in the interested persons to file objec- 
tions. Such a right is created only after 
the issuance of notice under sub-sec. (5) 
of S. 4 of the Act No. XXIV of 1953. 
Thus, the scheme of the Rajasthan Act 
No. XXIV of 1953, as- amended up to 
date being altogether different, the case 
relied upon by the learned counsel for 
the appellant does not improve the case 
of the appellant. This authority rather 
supports the contention of the respon- 
dents. The decision rendered in the case 
of Gyandevi v, The State of Rajasthan, 
1967 Raj LW 367 is of no avail to the ap- 
pellant. It is totally distinguishable both 
on facts and law. 


16. In the notification issued in that 
case it was mentioned that the land was 
being acquired for public purposes by 
the Government out of -public revenue. 
Any person reading that notification 
could not have possibly imagined that 
the land was being acquired for the pur- 
poses of respondent No. 3 of that case 
viz, Gosewa Sangh, because the notifica- 
tion specifically mentioned that it was 
acquired out of ‘public revenue’. On the 
peculiar facts of that case it was held 
as under:— 

“Reading Secs. 4, 5-A and 6 together 
we have no hesitation in coming to the 
conclusion that where a State seeks to 
acquire the land of another under the 
Act, it must mention in the notifications 
both under Secs, 4 and 6 whether it in- 
tends to do so for a company or other- ` 
wise and where it fails to mention to 
give this information and issues a noti- - 
fication which prima facie indicates as if 
it intends to acquire such land for its 
own purpose, though it really intends to 
do so for the purpose * of a company, 
then such a notification would be bad in 
law and would lack the essential founda- 
tion for which acquisition under the Act 
could be undertaken.” 


17. In the case on hand it has been 
specifically mentioned that the land was 
likely to be acquired for public pur- 
pose, viz. for the use of General Engi- 
neering Works. Thus, in the impugned 
notification the name of the unit of the 
company for which the land was being 
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acquired has been mentioned. For the 
reasons already mentioned and the aver- 


ments made in the writ petition, it ‘is 
abundantly clear that the appellant 
knew that the General Engineering 


Works was and is a unit of the Hindus- 
tan Development Corporation Ltd, Sir 
R. N. Mukherjee Road, Calcutta, 


18. The other case relied upon by the 
appellant is Shyam Behari v. State of 
Madhya Pradesh, AIR 1965 SC 427. This 
case relates to a declaration made under 
S. 6 of the Central Land Acquisition Act 
whereas in the case on band the appel- 
lant rushed to this court even before his 
. objections filed under S. 5-A were consi- 


-- dered and decided. The other point of 


distinction is that in the declaration 
made and published under S, 6 in that 
case, though issued twice as notifications 
dated December 3, 1960 and April 19, 
1971, there was nothing to show that the 
land was needed for a company whereas 
in the case on hand the name of the 
unit of the company for which the land 
was being acquired, was mentioned in 
the impugned notification issued under 
sub-sec, (1) of S. 4 of the Act No. XXIV 
of 1953 as amended up to date. 


19. Besides that, as already discuss- 
ed in detail, the notification under sub- 
sec. (1) of S. 4 of the Rajasthan Act 
No. XXIV of 1953 and the notification 
under S. 6 of the Act, serve altogether 
different purposes, In the case on hand, 
though it is true that the General Engi- 
neering Works referred in the impugned 
order itself is not a Company for which 
the land was being acquired, but is @ 
Unit of a joint stock company viz. the 
Hindustan Development Corporation. 
The appellant knew this fact very well 
. as is borne out from the objections dated 
May 22, 1973 submitted by the appellant 
in response to the notice dated April 20, 
1973. It was categorically admitted 
therein that the General Engineering 
Works, Bharatpur, was a Unit of Hindus- 
tan Development , Corporation Limited. 
Similar averments have been made in 
the writ petition itself. It cannot be said 
. in the facts and circumstances of the 
case on hand that the appellant was put 
to a handicap in the matter of lodging 
Objections, and, thereby, was prejudic- 
ed. In para No. 6 of the above feferred 
objections the appellant has mehtioned 
“that General Engineering Works is not 
a company but a unit, the proprietor of 
which is the Hindustan Development 


Corporation Ltd, Registered Office-27, 


A. I. R. 


Sir R. N- Mukherjee Road, Calcutta. As 
such by no stretch of imagination it can 
be said that the appellant thought at the 
time of filing objections under S. 5-A 
that the land was intended to be acquir- 
ed for a factory owned by the State 
Government or a local authority. The 
purpose of an order under S. 4 (1) is to 
take preliminary proceedings preceding 
the intended acquisition with a view to 
finding after survey and taking levels 
and if necessary after digging and bor- 
ing into the sub-soil. All this is done to 
ascertain the suitability of the land for 
which it was intended to be acquired, 
Indeed the order under S. 4 (1) is of 
exploratory character and discloses the 
tentative intention that the lands speci- 
fied may be ultimately acquired subject 
to the consideration of the objections of 
the interested parties. After discharging 
the functions, the Authorised Officer is 
required to make a report under S, 4 (4) 
of the Act No. XXIV of 1953. After con- 
sidering the said report a notice under 
». 4 (5) is issued and published. On thé 
publication of the notice the interested 
person is required to file an objection 
against the intended acquisition, within 
80 days .of the publication of such a no- 


tice. Every objector making an objec- 
tion under sub-sec. (1) of S. 5-A is 
given an opportunity of being heard. 


The officer concerned after hearing all 
such objections and after making such 
further enquiry as he deems necessary 
submits the case to the State Govern- 
ment for decision together with the re- 
cord of the proceedings held by him and 
the report containing his recommenda- 
tion on the objections and thereafter the 
State Government is required under S, 6 
to give a firm declaration that the land 
with proper description and area is need- 
ed for a public purpose or for a com- 
pany. It is not correct to say that the 
defect pointed out by the learned coun- 
sel for the appellant regarding non-men- 
tion of the name Hindustan Development 
Corporation Ltd., in the impugned order 
dated March 13, 1973, made by the State 
Government was fatal to the proceedings 
or in any manner has prejudiced the 
case of the appellant. As already men- 
tioned above, the appellant was in know 
of all the facts that the acquisition was 
for Hindustan Development Corporation 
Ltd. On the facts of the case on hand it 
cannot be said that prejudice has been 
caused to the appellant in filing the ob- 
jections under S.: 5-A of the Act. In 
Munshi Singh v. Union of India, AIR 
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learned counsel for the appellant, at 
page 1154, para 8, it has been observed 
by their Lordships of the Supreme Court 
as under:— : 


utf the Master Plan which came to ba 


sanctioned on September 4, 1962 had been 
available for inspection by the persons 
interested in filing objections or even if 
the knowledge of its existence on the 
part of the appellants had been satisfac~ 
torily proved the position may have been 
different. In that situation the appellants 
could not claim that they were unable 
to file objections owing to the lack of 
any indication in the notification under 


S 4 of the nature of development for . 


which the area was being requisitioned.” 


20. Thus the prime importance is 
whether any prejudice was caused to the 
appellant. The question of causing pre- 
judice to the appellant does not arise in 
this case for the reasons mentioned 
above. as the petitioner has not 
deprived of his right of representation 
provided under S. 5-A of the Act No. 
XXIV of 1953. The case: Munshi Singh 
v. Union of India, ATR 1973 SC 1150 reli- 
ed upon by the learned counsel for the 
appellant is also of no avail to the ap- 
pellant, The appellant has in hot haste 
invoked the extraordinary jurisdiction 
under Art. 226 of the Constitution - of 
India before the decision of the objec- 
tions made by him, under S. 5-A of the 
Act No. XXIV of 1953 and has failed to 
state how his case has been prejudiced. 
In Gopal Singh v. State of Rajasthan, 
AIR 1964 Raj 270 a Division Bench of 
this court, in para No. 14 at page 273 
has observed as under:— 


"In a case where persons interested in 
the land come to know of the notifica~ 
tion and they file their objections within 
time and the objections are decided by 
the Government under S. 5-A, absenca 
of a public notice may not be considered 
a fatal defect for vitiating further pro- 
ceedings.” 


In the same ease it has been further ob- 
served, . 


"In the present case also, the absence 
of a public notice would not have as- 
sumed importance if the objections filed 
by the petitioners on 3rd November, 1960 
under S, 5-A were forwarded by the 
Collector, to the Government and decid~ 
ed by the Government according to law.” 


21. We hold that the effect of substi- 
{tution of S, 4 of Act No. XXIV of 1953 


Rajasthan Udyog v. State 
1978 SC 1150, the case cited oy the - 


been. 
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by S. 2 of the Rajasthan Act No. XXII 
of 1966 is that the provisions of S. 4 (1) 
of the Amended Act are directory and 
its violation, if any, has not prejudiced 
the case of the appellant under S. 5-4 
of the Act and the notification dated 
March 13, 1973 and the subsequent pro- 
ceedings taken in the case do not stand 
vitiated, on this ground, 

22. Fourthly, it has been urged that 
Law makes a clear distinction when an 
acquisition is made for a public purpose 
in contradistinction to an acquisition for 
@ company registered under the Indian 
Companies Act, 1956.. The acquisition 
should be for some work which is likely 
to prove useful for the public. The land 
in the case on hand is being acquired for 
the purpose of expansion of a unit of 
Hindustan Development Corporation Ltd. 
The Legislature intended that the work 
for which the land is acquired should bé 
useful to the public directly, which 
means the public should have a right 
to use the work itself and not the pro- 
duct of it. It cannot be the intention 
of the legislature that the Government 
should be made an agent for the com- 
pany to acquire land for it in order that 
the owners of the company may be able 
to carry on their activities for private 
profit. It can hardly be denied that a 
company which*will satisfy the defini- 
tion of the word in S. 3 (e) will be pro- 


ducing something or the other which 
wil be useful to the public, 
and which the public may need, 


to purchase. The contention of the res- 
pondent that the Company will provide 
empolyment to a large number of per- 
sons or it will produce the articles of 
great utility and national importance 
cannot be a ground for acquisition of 
private property under the provisions of 
the Land Acquisition Act. We do not 
find any force in this contention. Admit- 
tedly Hindustan Development Corpora- 
tion is a public limited concern. Thé® 
argument advanced by the learned coun- 
sel is based on the case of R. L. Arora 
v. State of Uttar Pradesh, AIR 1962 SC 
784. Section 40 of the Rajasthan Land 
Acquisition Act No. XXIV of 1953 was 
amended in the year 1966 and Cl. (aa) 
was inserted vide S, 18 of the Rajas- 
than Act No. XXII of 1966. The case: 
State of West Bengal v. P. N. Talukdar, 
ATR 1965 SC 646 relied upon by the 
Jearned counsel for the appellant is of 
no avail to it because it is distinguish- 
able on facts. The effect of insertion of 
Ci, (ea) in S, 40 is that in addition to 


E tended to construct is of the same 
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the purpose set out in clauses (a) and (b) 
‘the appropriate Government can give its 
consent if it is satisfied that a third 
purpose set out in the new clause (aa) 
exists, CL (aa) newly introduced in S. 40 
provided for acquisition of land needed 
for construction of some building of 
work for a company which is engaged in 
taking steps for engaging itself in an 
industry or work which is for a public 
purpose. It implicitly intends that the 
building or work which is intended to 
be constructed must be such, that which 
subserves the public purpose of the in- 
dustry or work in which the company 
is engaged or is about tp be engaged. 


.-|The land which is being acquired in the 


case on hand is being acquired for Hin- 
dustan Development Corporation Ltd., 
which is engaged in an industry, which 
is for public purpose and the buildings 
and the work which the company is in- 
na* 
ture. This is a case of constructing somè 
work which will be useful to the publio 
and will subserve the public purpose of 
production of machinery parts for the 
use of general public and railway. In 
these circumstances, we are of the opin- 
ion that there being a definite public 
purpose behind the acquistion in the 
case the acquistion is justified under 
the- Act. Reference may be made to 
K. L. Arora v. State of Uttar Pradesh, 
AIR 1964 SC 1230. | 

23. Fifthly, it was urged that owing 
to the non-compliance of the provisions 
“of the Land Acquisition (Companies) 
Rules, 1983 the notice issued under sub-~ 
sec. (1) of S. 4 of the Act No. XXIV 
stood vitiated, and the further proceed- 
ings taken thereafter are also liable to 
be quashed. The Central Government 
framed and enforced Land Acquisition 
(Companies) Rules, 1963 with effect from 
June 24, 1963, Rule 3 of the Rules pro» 
vides for the constitution of a Land Ac 
quisition Committee for advising the 
Government on matters relating to’ and 
arising out of acquisition of land under 
Part VII of the Land Acquisition Act 
Under Rule 4 the Government _ before 
initiating land acquisition proceedings at 
the instance of Hindustan Development 
Corporation Ltd. which is a company; 
the Government ought to have pbtained 
a report with regard to the matters enu- 
merated in sub-rule (1) of ‘Rule 4. As 
neither the committee envisaged by R. 3 
was constituted, nor the report under 
R. 4 was called from the Collector, the 
proceedings for acquisition taken 380 


~ 


A. LR. 
are lilegal, void and are liable to be 
quashed, 

24. Suffice it to say that the Land 


Acquisition (Companies) Rules, 1963 have 
been framed by the Central Government 
under S. 55 of the Land Acquisition Act, 
1894 (Act No. 1 of 1894). Sub-sec. (2) of 
S, 1 of this Act provides that the provi- 
sions of the Act extend to the whole of 
India except the territories which imme- 
diately before Nov. 1, 1956 were com- 
prised in Part B States. Thus, as the 
Act No. 1 of 1894 is not applicable to the 
State of Rajasthan. Non-compliance of 


the provisions of the Land Acquisition] . 


(Companies) Rules, 1963 which have been 
framed under S. 55 of that Act cannot 


‘ affect the merits of the case in any way. 


25. Sixthly, it was urged that even 
if the Land Acquisition (Companies) 
Rules, 1963 are held to be not applic- 
able, yet it will not make any difference 
because Rule 32 of the Rajasthan Land 


Acquisition Rules, 1956 is pari materia 


to R, 4 of the Land Acquisition (Compa- 
nies) Rules, 1963. Non-compliance of this 
rule has the effect of vitiating the en- 
tire proceedings. Before initiating the 


‘land acquisition proceedings at the in- 


stance of the Company namely-the Hin- 
dustan Development Corporation Ltd. 
the State Government ought to have © 
directed the Collector, Bharatpur to sub- 
mit a report on the matters mentioned 
in R. 32 of the Rajasthan Rules. The 
learned counsel urged that D. O. letter 
No.-BO (71) Ind/72 Jaipur (Rajasthan), 
dated Nov. 15, 1972 issued by Shri N. S. 
Sisodia, Deputy Secretary, Industries, to 
Mr. Anil Kumar, the then Collector, 
Bharatpur, and the reply by the Collec- 
tor to the Secretary vide his letter No. 
133 dated 8/17th January, 1973 can by 
no stretch of imagination be termed to 
be a compliance of Rule 32 of the Raja- 
sthan Rules. The Collector for doing 
such an enquiry is required to apply 
certain objective test before expressing 
opinion on various matters referred to 
in sub-clauses (i) to (vi) of the Rule 32, 
He was bound to proceed in a quasi- 
judicial manner and should have given 
a’ reasonable opportunity to the appel- 
lant. It is a requirement of law that the | 
owner of the land to be acquired is en- 
titled to be heard and the non-compli- 
ance of this-rule has the effect of vitia- 
ting the notice issued under sub-sec. (1) 
of S. 4 and the subsequent proceedings, 
In support of the above contention reli- 
ance was placed by the appellant on 


(% 
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26. In order to appreciate the rival 
contentions advanced by the learned 
counsel for the parties it would be pro- 
per to refer to the relevant provisions 
of (i) the Rajasthan Land Acquisition 
Rules, 1956 and (ii) the Land Acquisition 
(Companies) Rules, 1963. The relevant 
provisions of both the Rules read as 
under:— . 
RULE 4 OF THE LAND ACQUISITION 

l (COMPANIES) RULES, 1963 

“4, Appropriate Government to be 
satisfied with regard to certain matters 
before initiating acquisition proceedings: 

(1) Whenever a Company makes an ap- 
plication to the appropriate Government 
for acquisition of any land, that Govern- 
ment shall direct the Collector to sub- 
mit a report to it on the following mat- 
ters, namely:— 

(i) that the Company has made its best 
endeavour to find out lands in the loca- 
lity suitable for the purpose of acquisi- 
tion; 

(ii) that the Company has made all 
reasonable efforts to get such lands by 
negotiation with the persons interested 


therein on payment of reasonable price. 


and such efforts have failed; 

(iii) that the land proposed to be ac- 
quired is suitable for the purpose; 

(iv) that the area of land proposed to 
be acquired is not excessive; 

(v) that the company is in a position 
to utilise the land expeditiously; and 

(vi) where. the land proposed to be ac- 
quired is good agricultural land, that no 
alternative suitable area can be found so 
as to avoid acquisition of that land. 

(2) The Collector shall, after giving 
the cOmpany a reasonable opportunity, 
to make any representation in this þe- 
half, hold an enquiry into the matters 
referred to in sub-rule (1) and while 
holding such enquiry he shall; 

(i) in any case where the land propos- 
ed to be acquired is agricultural land, 
consult the Senior Agricultural Officer 
of the district whether or not such land 
is good agricultural land; 

(ii) determine, having regard to the 
provisions of Ss. 23 and 24 of the Act, 
the approximate amount of- compensa- 
tion likely to be payable in respect of 
the land, which, in the opinion’ of the 
Collector, should be acquired for the 
Company; and 

(iii) ascertain whether the company 
offered a reasonable price (not being less 
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than the compensation so determined), 
to the persons interested in the land 
proposed to be acquired. 

Explanation:— For the purpose of this 
rule “good agricultural land” means any 
land which, considering the level of 
agricultural production and the crop 
pattern of the area in which it is situat- 
ed, is of average- or above average pro- 
ea and includes a garden or grove 
and. 

- (3) As soon as may be after holding 
the enquiry under sub-rule (2) the Col- 
lector shall submit a report to the ap- 


propriate Government and a copy of the | 


same shall be forwarded by that Gov- 
ernment to the Committee. . 


(4). No declaration shall be made by 
the appropriate Government under S&S. 6 
of the Act unless:— 

(i) the appropriate Government has 
consulted the committee and has consi- 
dered the report submitted. under this 
rule and the report, if any, submitted 
under S. 5-A of the Act; and 


(ii) the agreement under S. 41 of the 
Act has been executed by the company.” 
27. Rule 32 of the Rajasthan Land 
Acquisition Rules, 1956 reads as under:— 


“32. State Government to be satisfied 
with regard to certain matters before 
initiating proceedings:— 

(1) Whenever a Company makes an 
application to the State Government for- 
acquisition of any land the Govt. shall 
direct the Collector to submit a report 
to it on the following matters, namely:— 

-(i) that the company has made its best 
€ndeavour to find out lands in the loca- 
lity suitable for the purpose of acquisi- 
tion; 

(ii) that the Company has made all 
reasonable efforts to get such lands by 


` negotiation with the persons interested 


therein on payment of reasonable price 
and such efforts have failed; 

(iii) that the land proposed to be ac- 
quired is suitable for the purpose; 

(iv) that the area of land proposed to 
be acquired is not excessive; 


(v) that the Company is-in a position 
to utilise the land expeditiously; and 

(vi) where the land proposed to be ac- 
quired is. good agricultural land that no 
alternative suitable site can be found s0 
as to avoid acquisition of that land. 

(2) The Collector shall, after giving 
the company a reasonable - opportunity 
to make any representation in this be- 
half, hold an enquiry into the matters 
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referred to in sub-rule (1) and while 
holding such enquiry: he shall— 

(i) in any case where the land propos- 
ed to be acquired is agricultural. land, 
consult, the District Agricultural Officer 
of the district whether or not such land 
is good agricultural] land; 

(ii) determine, having regard to the 
provisions of 5s. 23 and 24 of the Act the 
approximate amount of compensation 
likely to be. payable in respect of the 
land which, in the opinion of the Col- 
lector, should be acquired for the Com- 
. pany; and 
~. (iii) ascertain whether the Company 
. toffered a reasonable price (not being 
‘less than the compensation so determin- 
ed), to the persons interested in the 
land proposed to be acquired. 

Explanation:— For the purpose of this 
Tule “good agricultural land” means any 
land which, considering the level of 
agricultural production and the crop 
pattern of the area in which it is situ- 
ated, is of average or above-average pro~ 
ductivity and includes a garden or grove 
land. ` 


(3) As soon as may be after holding 
the enquiry under sub-rule (2), the Col- 
lector shall submit a report (in dupli- 
cate) to the State Government. ; 


(4) No declaration shall be made by 
the State Government under S, 6 of the 
‘Act unless the agreement under S. 41 of 
the Act has been executed by the Com~ 
pany.” 

"28. From a comparative study of both 
the Rules mentioned above, we find con- 
siderable force in the contention of the 
learned counsel for the appellant, that 
if the non-compliance of Rule 32 of th® 
Rajasthan Land Acquisition Rules, 1956 
is held to be proved then it would hav® 


the effect of vitiating the impugned noti= ` 


fication dated March 13, 1973 and subse~ 
quent proceedings taken thereafter., On 
July 25, 1972 the respondent No. 6 Hin- 
dustan Development Corporation Ltd, 
submitted an application (shown at page 
134 of the paper book). The respondents 
are not in a position to show as to what 
happened to this application up to Nov- 
ember 1972. The only document relating 
to the subject-matter of the application 
on the record is a D, O. letter No..4 (71) 
Ind/72, dated November 15, 1972 addres- 
sed to Shri Anil Kumar, the then Collec- 
tor, Bharatpur, in response to which he 
sent D. O. letter No. 133, dated 8/17th 
January 1973. This letter was accompa- 
nied with a detailed note, Besides the 
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copies of these three documents, there is 
nothing on record to support the conten- 
tion that an enquiry envisaged by R. 32 
of the Rajasthan Land Acquisition Rules; 
1956 was made. The' appellant in para 
No. 19 of the writ petition specifically 
challenged the holding of such an en- 
quiry by the Collector The State Gov- 
ernment did not choose to give parawise 
reply of the writ petition in their re- 
turn, They preferred to make .a reply ta 
the averments made from para 20 
onwards. In the reply filed by the 
respondent No. 6 the facts mention- 
ed in para No. 19 of the writ petition 
have not been specifically denied. - Only 
a general denial of the contents of para 
No. 19 has been made. It is not in con- 
troversy between the parties that the 
Collector, Bharatpur, before submitting 
his recommendation dated 8/17th Janu- 
ary, 1973 vide his D. O. letter No, 133, 
gave neither any notice to the appel- 
lant nor any opportunity to the owner 
of the land to be heard. Faced with this 
situation the learned counsel for the 
respondents raised two-fold. contentions. 
The first contention is that the enquiry 
under Rule 32 of the Rajasthan Land 
Acquisition Rules, 1956 and sub-sec. (1) 
of S. 4 of the Act ‘No. XXIV of 1953 are 
of administrative nature. The non-com- 
pliance of Rule 32 does not, in any way, 
affect the vested rights of the parties to 
the litigation and so the impugned noti- 
fication issued under Rule 4 (1) and the 
subsequent steps taken thereafter, can- 
not be termed to be bad for the follow- 
ing reasons: 

(1) The purpose of an inquiry under 
Rule’ 32 of the Rajasthan Rules, 1956 is 
to enable the Government to obtain suf- 
ficient data for determining whether to 
acquire the proposed land or not, In the 
case on hand the Government felt satis- 
fied with the report of the Collector and 
it did not require further information 
As such the appellant can have no legi- 
timate grievance. 

(2) The purpose of án enquiry under 
Rule 32 was tò- determine the bona fides 
of the Company. 

(3) The purpose of issuing an . order 
and notifying it under the amended Sec- 
tion 4 (1) of the Rajasthan Land Acqui- 
sition Act, 1953 is to make known to the 
public at large and to the persons of the 
locality in particular that the land im 
the locality is or likely to be needed for 
a public purpose. It is also fo enable the 
authorised officer te do certain acts spe- 
cified in S. 4 (1), so as to decide which 
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particular land is to be acquired, After 
an enquiry under Rule 32, the Govern- 
ment was-not bound to issue a notifica- 
tion under S. 4 (1). After the publica- 
tion of the impugned notification dated 
May 13, 1973 and the enquiry under 5, 4 
(1), a notice in the prescribed form was 
given to the appellant under S. 4 (5). 
The appellant submitted his objections 
under S. 5-A. He had the ‘opportunity 
to convince the Government that the 
proposed land should not be acquired 
and as such the appellant is not entitled 
to any relief on the ground that an op- 
portunity to be heard was not given to 
him in an enquiry made under Rule 32. 


29. A bare perusal of Rule 32 reveals 
that the Collector under sub-rule (2) of 
Rule 32 is required to determine, having 
regard to the provisions of Ss. 23 and 24 
of the Act, the approximate amount ol 
compensation payable in respect of the 
land intended to be acquired. In . the 
report required to be submitted to the 
State the Collector is also required to 
mention among other matters: (i) that 
the Company has made all reasonable 
efforts to get the land by negotiations 
and offered a reasonable price (not being 
less than the compensation so determin- 
ed) to the persons interested in the land 
proposed to be acquired, and (ii) that 
all efforts to purchase the land by nego- 
tiations have failed. Thus the Collector 
is bound to give an opportunity to the 
owners of the land for the purpose of 
proving or disproving the reasonable 
efforts of the Company to get such land 
by negotiations. The owner of the land 
is further entitled to be heard that the 
price offered was much less than the 
price awardable under the provisions of 
the Land Acquisition Act. The conten- 
tion of the learned counsel for the rea- 
pondents that because a notice under 

4 (5) of the Act was given to the ap- 
pellant and an enquiry under S. 5-A of 
the Act was made, the appellant is not 
entitled to any relief is unsound. In ex- 
ercise of the powers conferred under 
S. 55 of the Act the Rajasthan Govern- 
ment has made the Rules for the guid- 
ance of its officers. The nature of the 
objection which can be raised in res- 
ponse to a notice under S. 4 (5) of the 
Act has been enumerated in Rule 4, 

30. Rule 4 of the Rajasthan Land Ac- 
quisition Rules, 1956 reads as under:— 

“4, Statement of objections:— 


(1) The statement of objections under 
5. 5-A is to be in writing. 
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(2) In the enquiry into the objections, 
the Collector shall particularly investi- 
gate— 

(a) whether the objector is in actual 
possession of the interest; 

(b) whether the objector can show 
some specific ground, such as these— 

(i) the notified purpose is not genuine- 
ly or properly a public purpose; 

(ii) the land notified is not suitable for 
the purpose for which it is notified; 

(iii) the land is not so well-suited as 
other land; 

(iv) the area proposed is excessive; 

(v) the objector’s land has been select~ 
ed maliciously or vexatiously; 

(vi) the acquisition will destroy or im- 
pair the amenity of historical or artistic 
monuments and places of public resort, 
wil take away important public rights 
of way or other conveniences or will 
desecrate religious buildings, Braveyatee 
and the like.” 


31. A close comparison of the Rules 4 
and 32 of the Rajasthan Land Acquisi- 
tion Rules, 1956 clearly reveals that the 
nature of enquiry under S. 5-A of the 
Act and Rule 32 of the Rules of 1956 is 
altogether different. The matter which is 
to be enquired into under Rule 32 and 
in particular the point that the Company 
made all reasonable efforts to get the 
land by negotiations and the price offer- 
ed to the person interested in the land 
was a fair price is beyond the scope of 
the enquiry under S, 5-A of the Act. 


‘For the reasons mentioned above, we 


hold that the enquiry contemplated un- 
der Rule 32 is not of administrative 
nature. 


32. The other contention raised by 
the learned counsel appearing on behalf 
of the respondents is that there is no-, 
thing in Ss. 4, 39, 40, 41 of the Act and 
Rule 32 of the Rules of 1956 under which 
it is not feasible or possible for the 
Rajasthan Government to obtain a re- 
port under Rule 32 after the issuance of 
the notice under S. 4 (1) of the Act and 
before the issuance of the notice under 
S. 6 of the Act. The appellant in hot 
haste has invoked the extraordinary 
jurisdiction of this court under Art. 226 
of the Constitution of India, even prior 
to the determination of the objections 
filed by the appellant under S. 5-A and 
as sueh he cannot be allowed to make 
a grievance about the non-compliance 
of R. 32 of the Rules of 1956. 

33. We have given our earnest consi- 
deration to this line of reasoning, but we 
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regret to state that we: are unable to 
agree to the submissions made by the 
respondents on this point. The heading 
of Rule 32 reads: “State Government to 
be satisfied with regard to certain `mat- 


_{ters before initiating proceedings.” (em- 


phasis added by us). The heading of. a 
section can be properly termed to be the 
key to the interpretation of the section 
unless the wordings of the section are 
inconsistent with such interpretation. An 
inquiry under Rule 32 is required to be 
made so that the Government may be 
satisfied regarding the matter enumerat- 


-~ -jed in sub-rules (1), and (2) of Rule 32, 
before initiating the proceedings. 


34. The word ‘initiate’ has been de- 
fined in various. dictionaries as undér:— 
The Shorter Oxford English Dictionary: 

“To begin, commence, enter upon, to 
introduce, set’ query, originate.” 

“Black’s Law Dictionary, Fourth Edi- 
tion”: 

“commence, inchoate,” 

“Webster’s Third New International Dic- 
tionary”: 

“to begin, or set going; making a be- 
ginning of; perform or facilitate the first 
action; steps or states of; established as 
an institution; originate, to mark the be- 
ginning.” 

“Words and Phrases, Permanent Edi- 
tion, 21A”: 

“Initiate means an introductory step 
or action, a first move, beginning; start. 
The person who initiates the civil pro- 


ceedings, is the person who sets the. 


machinery of law in motion whether he 
acts in his own name, or that of a third 
person, or whether the proceedings are 


‘brought to enforce a claim of his own or 
‘that of a third person.” 

Keeping in view the meaning of the 
.|word ‘initiate’ a close reading of Rule 32 


reveals that the enquiry under Rule 32 
is a condition precedent for initiating 
the proceedings under the Land Acquisi- 
tion Act. The proceedings under the Land 
Acquisition Act are initiated by the pub- 
lication of a notice under sub-sec. (1) of 
5. 4 of the Act. 


35. In Abdul Hussain v,. State of 
Gujarat, AIR 1968 SC 432 Rule 4 of the 
Land Acquisition (Companies) Rules the 
language of which is in pari matena 
with the language of Rule 32 cdme up 
for interpretation before their Lordships 
of the Supreme Court. In that case” it 
was contended on behalf of the appel- 
lant of that case that the enquiry under 
Rule 4 ought to have been held after 
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the notification under S. 4 was issued 
and not before; and therefore the ens 
quiry held was not valid. Their Lord- 
ships of the Supreme Court repelling 
ere oe observed as under {at 
p. — 


“Next it was urged. that the inquiry 
under Rule 4 has to be held after the 
notification under S. 4-is: issued and not 
before and therefore the inquiry held by 
Master was not valid’ We do not find 
anything in Rule 4 or in any other Rula- 
to warrant such a proposition. The in- 
quiry. the report to be made consequent 
upon such inquiry, obtaining the opinion 
of the Land Acquisition Committee, ` all 
these are intended to enable the Govy~ 
ernment to come to a tentative conclu-. 
sion that the lands in question are or 
are likely to be needed for a publie 
purpose and to issue thereafter S, 4 noti- 
fication.” l 


36. Thus it can be safely said that the 
requirement of law is that the enquiry 
under Rule 32 should be made prior to. 
the issuance of notification under S.-4 of 
the Act. 


37. Considered from another angle, 
the argument that the inquiry can be 
made under R. 32 after publication of 
notification under S 4 (1) is of no avail 
to the respondents in ‘the case on hand, 
because it is not the case of the respon- 
dents that an enquiry envisaged by R. 32 
was made by the Collector and a report 
in the terms of the Rule was made to 
the Government by the Collector, Bha- 
ratpur, after the issuahce of the im- 
pugned notification dated March 13, 1973, 
issued under sub-sec. (1) of S. 4 of the 
Act. The case of the respondents through- 
out has been that substantial compliance 
of Rule 32 was made prior to the publi- 
cation of the notification dated March 13, 
1973. For the reasons mentioned above, 
we hold that the compliance of Rule 32 
has not been made because the owner 
of the land who is the appellant was 
given no notice or opportunity to repre- 
sent his case to the Collector, at any 
stage of the alleged enquiry under R. 32. 
We further hold that the owner of the 
land is entitled to an opportunity of 
being heard in an enquiry under R, 32, 
The learned single Judge has erred in 
holding that substantial compliance ol 
Rule 32 was made, ~ 


38. The case on hand is squarely 
covered by the ratio ‘decidendi of the 
case: State of Gujarat v. Chaturbhai, 


í 


i 


$ 
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AIR 1975 SC 629. The learned counsel 
for the respondent urged that the ratio 
decidendi of the above referred case is 
not applicable to the facts of the case 
on hand, because that case was decided 
on the special provisions of the Land 
Acquisition Act No. 1 of 1894, adopted 
in Gujarat with certain amendments by 
Gujarat Act No. 20 of 1965. In S5. 39 of 
the principal Act for the figure ‘6’ figure 
Ww was substituted and consequential 
amendments in Ss. 40 and 41 of that Act 
were also made. The net result of the 
amendment in the Gujarat Act is that 
the proceedings under Ss. 4 to 37 of the 
Land Acquisition Act could not be ini- 
tiated unless the agreement envisaged 
by S. 39 was executed, 


39. The distinction tried to be drawn 
by the learned counsel is without any 
difference, The scope of an enquiry un- 
der S. 5-A and 5. 40 of the Act No. XXIV 
of 1953 is altogether distinct, from that 
of the scope of enquiry under Rule 32 of 
the Rajasthan Land Acquisition Rules, 
1956. Neither in an enquiry held under 
S. 5-A nor under S. 40 the enquiry of- 
cer is required to inquire whether the 
company had made reasonable efforts 
o get the land by negotiations 
and had offered reasonable price to 
the person interested or not. The provi- 
sions of Rule 4 of the Companies Acqui- 
sition Rules are pari materia to Rule 32 
of the Rajasthan Land Acquisition Rules, 
1956. While interpreting these rules the 
Hon’ble Chief Justice speaking for the 
Court observed in State of Gujarat vV. 
Chaturbhai, AIR 1975 SC 629 “that the 
owners of the lands sought to be acquir- 
ed for a company are entitled to an op- 
portunity of being heard in an enquiry 
under R. 4 of the Rules, and in an en- 
quiry under S. 40 of the Act. In the 
absence of such an enquiry the acquisi- 
tion proceedings are vitiated.” The law 
laid down by the Supreme Court of India 
is binding on all courts. On the parity 
of reasoning of the case the State of 
Gujarat v. Chaturbhai we hold that the 
compliance of Rule 32 of the Rajasthan 
Land Acquisition Rules, 1956 has not 
been made in the case on hand. 


40. The net result of the above dis- 
cussion is that this appeal is accepted 


and the judgment of the learned single 
Judge dated July 23, 1974 is set aside. 
The writ petition No, 389 of 1974 is 


allowed. The impugned notification dated 
March 13, 1973 and all the proceedings 
taken thereafter are quashed. In the 
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facts and circumstances of this case the 
parties will bear their own costs. 
Appeal allowed. 
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Nemi Chand and others, Petitioners v. 
The Urban Įmprovement Trust, Bharat- 
pur, Respondent. 

Civil Revn. No. 454 of 1974, D/- 23-9- 
1977.* 


Civil P. C, (5 of 1908), O. 39, R. i — 
Rajasthan Land Revenue Act (15 of 1956), 
S. 140 — Entries in Record of Rights — 
Presumption — Rebuttable — Plaintiffs 
claiming ownership of certain land — 
Defendant seeking to sell the same — 
Injunction restraining sale —- Whether 
can be issued — (Evidence Act (1872), 
S. 114). 

Entries in the Jamabandi of S. Y. 2010 
were in favour of the plaintiffs and show~ 
ed that they were the owners of the suit 
land. On llth February, 1965, the Assis- 
tant Collector also declared the suit land 
to be the personal property of the plain- 
tiffs. The mutation dated 2nd January, 
{967 however, indicated that by an order 
of the Collector (Jagir) the land has vest- 
ed in the Urban Improvement Trust, 
Bharatpur, This has further support 
from the entries in the Jamabandi of 
S. Y. 2026. The order vesting the land 
in the Urban Improvement Trust was, 
however, not produced. 


Held in the facts and circumstances of 
the case that a serious question of law 
was involved whether the land belonged 
to the plaintiffs or was vested in the 
Urban Improvement Trust. The plain- 
tiffs, therefore, were entitled to injunc« - 
tion restraining the Urban Improvement 
Trust from selling the land by: auction. 

(Paras 11, 12) 

Anno: (1) AIR Manual, 3rd Edn., Evi- 

dence Act, S. 114 N. 25; (2) AIR Comm., 


C.P.C. (8th Edn.), O. 39, R. 1, N. 2 

Cases Referred: Chronological Paras 
AIR 1968 SC 898 10 
AIR 1965 Cal 328 7 
AIR 1963 SC 361 -7 7 


D. K. Soral, for Petitioners; 
Lodha, ‘for Respondent. 


*(Against judgment passed by Jasraj 
Chopra, Dist. J., Bharatpur, D/- 12-8- 
1974.) 
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ORDER:— This revision petition un- 
der S. 115, C.P.C. is directed against the 
order of the learned District Judge, 
Bharatpur dated 12th August, 1974, 
whereby the order issuing injunction of 
the learned Munsiff, Bharatpur dated Ist 
June, 1976 was reversed, 


2. The brief facts which are relevant 
for the disposal of this revision petition 


are that the plaintiffs Nemi Chand and- 


others filed a suit for permanent injunc- 
tion against the Urban Improvement 
Trust, Bharatpur. An application under 
©. 39, Rr. 1 and 2, C.P.C. was also filed 
. praying that the defendant be restrained 
- from auctioning the suit land. The learn- 


ed Munsiff initially issued an injunction 


in favour of the plaintiffs against the de- 
fendant on 15th May, 1974. After hear- 
ing the parties the injunction was con- 
firmed on 1-6-1974. The defendant feel- 
ing aggrieved filed an appeal before the 
learned District Judge, Bharatpur. The 
appeal was allowed by the learned Dis- 
trict Judge on 12th August, 1974, and 
the order of the trial Court was set 
aside. The plaintiffs feeling aggrieved 
by the order of the learned. District 
Judge have come up in révision before 
this Court. 

3. On behalf of the " plaintiff-peti- 
tionens, it was contended that the learn- 
ed District Judge has erred in law in 
vacating the injunction order issued by 
the trial Court. It was further contend- 
ed that the learned lower appellate 
Court acted illegally and with. material 
‘irregularity in exercise of its jurisdic- 
tion in holding that the plaintiffs had no 
prima facie case in their favour and the 
balance of convenience is also not on the 
side of the plaintiffs. It was further con- 


tended that there is nothing on the re-' 


~ cord on the basis of which it could be 
inferred that the land in question ever 
vested in the Urban Improvement Trust, 
Bharatpur, and that the learned District 
Judge seriously erred in law in holding 
that no irreparable loss would be caus- 
ed to the plaintiffs if the land in ques- 
tion is allowed to be auctioned. It was 
further contended that there was enough 
material. on the record on the basis of 
which only one inference could be 
drawn, and that was that the land in 
question belonged to the plaintiffs, and 
it never vested in the Urban Improve- 
ment Trust, Bharatpur, It was also con- 
tended that the learned lower appellate 
Court did not care to go through the 
documentary evidence on record and has 
based its judgment merely. on conjec- 
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prima facie case in : their 
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tures and surmises rather than on actual 
appreciation of evidence on record. Tf 
was also contended that a failure of jus- 
tice has occasioned by the learned lower 
appellate Court by exercising its juris- 
diction illegally and with material irre- . 
gularity inasmuch as the documents on 
record have not been considered and 
presumptions have been drawn regard- 
ing the existence of documents which 
have not been produced. 


‘4. On behalf of the respondent, it was 
contended that the land in dispute has 
been shown to have vested in the defen- 
dant in view of the jamabandi of the 
S. Y, 2026. It was also contended that by 
virtue of S. 140 of the Rajasthan Land 
Revenue Act a presumption of correct- 
ness arises in favour of such entries, 
and that the plaintiffs have miserably 
failed to rebut the probative value of 
the entries which have been made in the 
jamabandi pf S. Y, 2026. It was also con- 
tended that the lower 
has taken into consideration the muta- 
tion orders and various entries in the 
Khasra Girdawaris and on the basis of 
the appraisal of the probative value of 
these entries, the learned lower appellate 
Court has come to the conclusion that 
the land in question has vested in the 
Urban Improvement Trust; and as such, 
the plaintiffs-petitioners have neither 
favour nor 
balance of convenience and that if the 
injunction sought for is not granted no 
irreparable loss shall: be caused to them. 
It was further contended that a Court 
of revision has extremely limited juris- 
diction and, however profoundly this 
Court may differ with the findings 
arrived at by the learned lower appel- 
late Court, there is no occasion for re- 
appraisal or re-appreéciation of the evi- 
dence and as such, the revision petition 
is without merit and deserves to be dis 
missed. 


5. The respective contentions of the 
learned counsel. for the parties have been 
considered and the record of the case 
carefully perused. 


6. The contention of the learned 
counsel for the plaintiffs is that they are 
owners of the abadi land comprised in 
Khasra No. 341 situated in Nai Mandi, 
Bharatpur and that they are also in 
possession of the same. Khasra No. 341 
was initially in the Khatedari of Shri 
Narain, Raghuvar Dayal and Shambhu 
Dayal. Shri Narain got his 1/3rd share 
aei, 2/3rd share remained with 


appellate Court ~~ 


“K 


was also placed on the 
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Raghuvar Dayal and Shambhu Dayal. 
Raghuvar Dayal died at a later stage. 
He was survived by plaintiffs Nos. 1 to 
8. 1/3rd share which has fallen to Shri 


Narain was sold to Laxman Prasad, who. 


in turn sold it to the Urban Improve- 
ment Trust, The present dispute, there- 
fore, relates only to 2/3rd share in 
Khasra No. 341. On 29th April, 1974, the 
Urban Improvement Trust issued 4a 


notification for the auction of the above 
341. 


2/3rd Khasra No. 
1974, the plain- 
tiffs represented to the Urban Im- 
provement Trust, Bharatpur that the 
land belongs to them. But the Urban 
[Improvement Trust asserted that they 
are the owners of the land; and hence 
the present suit along with an -applica- 
tion for injunction was filed, 

7. In the Jamabandi of S. Y. 2010, in 
column No. 4 Shri Narain, Shankar Lal 
and Raghuvar Dayal have been shown to 
be the owners while in column No, 5 
Jhumarlal has been shown to have been 
put into possession as a tenant for the 
last 8 years. Jamabandi for S. Y. 2026 
shows that the Urban Improvement 
Trust, Bharatpur was the Khatedar ten- 
ant as recorded in Column No. 5. 
Column No. 4, however, has been left 
unfilled. The learned counsel for the 
plaintiffs-petitioners has placed relianc® 
on the report of the Inspector Land Re- 
cords dated 10th October, 1964, wherein 
he has stated that Khasra No. 341 is in 
the ownership of the plaintiffs, Reliance 
report of the 
Tahsildar dated 28th October, ` 1964, 
whereby he has recommended that 
Khasra No. 341 may be declared as 
personal property of the plaintiffs. On 
the report of the Tahsildar, the Assis-~ 
tant Collector (Jagir, Zamindari & Bis- 
wedari), Bharatpur, on llth February, 
1965 declared Khasra No. 341 as the per- 
sonal property of the plaintiffs. As 
against this, the learned counsel for the 
defendant-respondent has placed rel- 
ance on the mutation order dated 3rd 
January, 1967, wherein it has been indi- 
cated that 2/3rd share of Khasra No. 341 
vests in the Urban Improvement Trust, 
Bharatpur as per the orders of the Col- 
lector (Jagir), Bharatpur. The leamed 
counsel for the defendant contended that 
this order was passed by the learned 
Collector (Jagir) in appeal against the 
order dated ilth February, 1965 of the 
Assistant Collector (Jagir, Zamindari & 
Biswedari), Bharatpur. It“ was further 


share in 
On 15th May, 


contended by Shri Lodha thet it was- not 


necessary to have produced the order of 
the Collector (Jagir) as there is no occa- 
sion for going beyond the recitals in the 
mutation order. It was also contended 
by Shri Lodha that-the entries in the 


. Jamabandi for S, Y. 2010 cannot be reli- 


ed upon as they have been superseded © 
by the'entries in the Jamabandi of S. Y. 
2026, Reliance has been placed on Durga 
Singh v. Tholu, AIR 1963 SC 361, where- 
in it has been held that where the entries 
in the record of rights are relied on and 
there is a conflict between them, it is 
the later entry. which must prevail.-Re- 
lance was placed on Jatindra Nath v. 
Sushilendra Nath, AIR 1965 Cal 328 in. .- 
which it was held that (at p. 331 of” 
AIR): 

“A party relying on the presumption 
of correctness of the record of rights, 
validly prepared under the West Bengal 
Estates Acquisition Act, 1953 and the 
Rules made thereunder need not prove 
the foundation or basis of the correct- 
ness of the entries of the record of 
rights. But this presumption would 


“relate only to the entries recorded, as 


authorised by the said Act and the Rules 
framed thereunder and not otherwise.” 


8. Section 140 of the Rajasthan Land 
Revenue Act provides that all entries in 
the record of right shall be presumed to 
be true until contrary is proved. - 


9. After coming into force of the 
Rajasthan Zamindari and  Biswedari. 
Abolition Act, 1959, all rights and inte- 
rests of the Zamindar and Biswedar were“ 
determined as laid down-in S. 5 of the 


paid Act. Section 6 is an exception to 


S5. 5, whereby certain properties could . 
be declared as the personal properties 
of the Zamindar or the Biswedar as the 
case may be. The right to declare any 
property to be the personal property of 
the Zamindar or the Biswedar vested in 
the Collector. The power vested in the 
Collector was delegated to the Assistant 
Collector also, Against the orders of the 
Collector, an appeal was provided under 
S. 24, by the aggrieved party before the 
Revenue Appellate Authority, and the 
second appeal is provided before the 
Board of Revenue. 

` 10. The short question which is to be 
determined is whether the plaintiffs had 
a prima. facie case in their favour or not, 
would depend on whether in the face of 
the order dated llth February, 1965, the 
Collector (Jagir) could. have passed an 
order reversing the same as indicated 
fn the mutation proceedings dated 2nd 
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January, 1967. In the jamabandi of 
S. Y. 2010, the entries are in favour of 
the plaintiffs. On llth February, 1965, 
the Assistant Collector also declared the 
suit land to be the:personal property of 
the plaintiffs. The mutation dated 2nd 
January, 1967 indicates that by an order 
of the Collector (Jagir) the land has 
vested in the Urban Improvement Trust, 
Bharatpur, This has further support 
from the entries in the Jamabandi of 
S. -Y. 2026. The presumption of correct- 
ness under 5. 140 of the Rajasthan Land 
Revenue Act is a rebuttable presump- 
tion. In Revenue Board, Rajasthan v. 
Baldev Singh, AIR 1968 SC 898, wherein 


‘~ it was held that (at p. 902 of AIR):— 


ete an exclusive jurisdiction is con 
ferred upon the Jagir Commissioner . to 
decide the question as’ to whether any 
‘property of the Jagirdar is of the nature 
of Khudkasht and the decision of the 
Jagir Commissioner on this question is 
final and cannot be challenged collateral- 
ly in a civil or Revenue Court.” 

11. In the face of the order dated 
Lith February, 1965 the entries in the 
Jamabandi of S. Y. 2026 and the indica- 
‘tions in the mutation proceedings dated 
and January, 1967 deserve more scru-~ 
tiny. The defendant has not produced 
the order of the Collector (Jagir), by 
which the land in question was held to 
have vested in the Urban Improvement 
Trust, Bharatpur. It, therefore, appears 
that a serious question of law is involv- 
ed whether the land belongs to the 
‘plaintiffs or it vested in the U.LT., Bha- 
ratpur. At present, as I am only dispos- 
ing of the application for injunction it 
- would be difficult to express any opinion 
regarding the title of any party, No 
clue should be taken regarding the title 
of any party. The learned District Judge 
did not take into consideration the jama- 
bandi of S. Y. 2010 and the jamabandi 
of 2026. The. learned District Judge has 
also not taken into consideration the 
impact of order dated 11/2/1965, and has 
assumed that the order of the Collector 
(Jagir) did exist which was not produc- 
ed before him. The order of the Assis- 


tant Collector (Zamindari & Biswedari) . 


could be set aside only by the Revenue 
Appellate Authority, and not by the 
Collector (Jagir). > 4 


12. For the reasons stated above, I 
have no hesitation in holding that the 
learned District Judge 
and with material irregularity in exer- 
cise of his jurisdiction which has result- 


Murlidhar v. K. U. M. Samiti, Alwar 


acted illegally ` 


— 


A. I. R. 


ed in failure of justice. The revision fil- 
ed by the plaintiffs is, therefore, allow- 
ed, The order. of the learned District 
Judge, Bharatpur is hereby set aside, 


and that of the learned Munsiff is restor- 


ed. Looking to the facts and circum- 
stances of the case, there shall be no 
order as to costs, 


13. As the matter is pending for a 


long time, the office is directed to send . 


the record of the case immediately. The 

trial Court is directed to dispose of the 

case as expeditiously as possible. 
Petition allowed, 
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Murlidhar Shiv Dayal, Petitioner 
Krishi Upaj Mandi Samiti, Alwar 
others, Respondents, | 
Civil Revn. No. 242 of 1975, D/- 22-9- 


V. 
and 


` 1977.* 


Civil P. C. (5 of 1908), S. 115, O. 1, 


. R. 10 — Suit for permanent injunction 


based on title and possession — Counter- 
claim to plaintifi’s title by another party 
— He is entitled to be impleaded — Re- 
vision against order under O. `1, R. 10 — 
Powers of High Court — Scope, 


The provisions of O. 1, R. 10, C.P.C. 
confer wide discretion on the trial Court. 
If the trial Court exercises discretion in 
favour of the applicant who wishes to be 
impleaded as a party, High Court in re- 
vision will not ordinarily interfere un- 
less impleading of the party results in 
manifest failure of justice, or where the 


' trial Court has illegally or with mate- 


tial irregularity exercised its discretion. 

| (Para 18) 
. Under O. 1, R, 10, C.P.C. even those 
persons can be impleaded as party who 
set up counter-claim to the interest and 
title of the plaintiff. Where the plaintiff 
has prayed for issue of permanent in- 
junction and his plea for permanent in- 
junction is based on title as well as on 
possession and the manner in which the 


plaint has been framed investigation into 


the title of the paintiff seems inevitable, 
a person who sets up a counter-claim 
that he is the owner of one of the suit 
properties, is entitled to be impleaded as 


*(Against order of. Pramod : Kumar 
Tiwari, Civil J., Alwar, D/- 22-4-1975.) 
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a party as he has a vital interest in the 
result of the suit, Case law discussed. 
{Paras 17, 18) 
Anno: AIR Comm., C.P.C. (8th Edn.), 
5. 115, N. 12; O. 1, R. 10, N, 43. 


Cases Referred: Chronological Paras 
AIR 1973 SC 76:1973 Lab IC 407 5, 18 
1970 Raj LW 277 3, 9 


AIR 1969 Raj 131:1969 Raj LW 121 14 


1969 WLN 316 3, 8 
1968 Raj LW 324 3, 8 
AIR 1960-Madh Pra 84 4,1 


1 
AIR 1958 Raj 161:1958 Raj LW 413 16 
AIR 1956 Hyd 172 4, 12 
AIR 1955 Him Pra 43 4, 13 


AIR 1953 SC 521 3, 10 
AIR 1940 Mad 225 15 
= H. C. Rastogi, for Petitioner; G. P. 


Goyal (for Nos, 1 to 3) and G. S. Bapna 
(for No. 4), for Respondents. 


ORDER:— This revision petition under 
S. 115, C.P.C. is directed against the 
order of the learned Civil Judge, Alwar 
dated 22nd April, 1975, whereby he 
allowed an application of the respondent 
No. 4 Prabhatilal under O. 1, R, 10, 
C.P.C., and ordered that he be implead- 
ed as defendant No. 4 in the suit. 


2. The facts of the case, in brief, 
which are relevant for the disposal of 
this revision petition, are that Murlidhar 
plaintiff filed a suit against Krishi Upaj 
Mandi Samiti, Alwar and its President 
and Secretary for a permanent injunc- 
tion restraining them from interfering 
with the possession of the plaintiff over 
the suit property, Parbhati Lal defen- 
dant No. 4 filed an application under 
O. 1, R. 10, C.P.C. praying that he should 
‘be impleaded as a defendant in the suit 
as his interest is vitally involved and 
that his presence would enable the 
Court to completely and finally adjudi- 
cate upon all the points involved in the 
suit. The learned Civil Judge allowed 
the application on 22nd April, 1975. 
Feeling aggrieved against this order, the 
plaintiff has filed the present revision 
petition before this Court, 


3. On behalf of the  plaintiff-peti- 
tioner, it was contended that in a suit 
for permanent injunction the question 
of title of one shop inter se between the 
plaintiff and the defendant No. 4 could 
not be decided in this suit and the suit 
for injunction would, . thus, ultimately 
be converted into a suit for title. It was, 
therefore, contended that the learned 
Civil Judge acted illegally and with ma- 
terial irregularity in allowing the ap- 
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plication. It was further contended that 
in a suit for permanent injunction, de- 
fendant No, 4 is not .a necessary party. 
If for argument’s sake it is assumed that 
the defendant No. 4 was a necessary 
party, then the plaintiff's suit is liable 
to be dismissed. It was, therefore, con- 
tended that by impleading defendant 
No, 4 intricate questions of title inter se 
between the plaintiff and the defendant 
No. 4 would have to be decided while 
the suit for permanent injunction could 
possibly be disposed ‘of on the question 
of possession alone. Reliance was placed 
on Syed Wazir Ali v. Syed Wali, 1968 
Raj LW 324, Hussain v. Shafi Moham-~- 
med, 1969 WLN 316, Ramnarain v. Nand- 
lal, 1970 Raj LW 277 and Deputy Com- 
ae eer v. Rama Krishna, AIR 1958 

O21. i 


4. On behalf of non-petitioner No. 4, 
it was contended that the plaintiff has 
asserted in the plaint that he is the 
owner of two shops which are compro- 
mised in the suit property. This asser- 
tion by the plaintiff, it was contended 
is manifestly erroneous inasmuch as the 
answering defendant No. 4 is the owner 
of the shops, though the plaintiff has 


occupied that shop ags a licensee. 
It was contended that the de- 
fendant No. 4 is vitally interested in 


the result of the suit, and as such, the 
learned trial Court correctly allowed 
his application under O. 1, R. 10, C.P.C 
It was further contended that if the ap- 
plication under O. 1, R. 10, C.P.C. is not 
allowed, it would lead to multiplicity of 
proceedings and harassment to the par- 
ties. Reliance was placed on Sampatbai 
v. Madhu Singh, AIR 1960 Madh Pra 84, 
Moti Lal v. Vasant, AIR 1956 Hyd 172 . 
and State of Himachal Pradesh v. Sohan 

Singh, AIR 1955 Him Pra 43. 


5. It was further contended that the 
scope of revision is extremely limited 
and even if a question of law has been 
wrongly decided or discretion has. been 
improperly exercised, then too, the 
Court of revision could not interfere. Re- 
liance was placed on Hindustan Aero- 
nauties. Ltd. v. Ajit Prasad, AIR 1973 
SC 76: (19738 Lab IC 407). 

6. On behalf of the defendants Nos. 
1 to 3, ‘it was contended that the plain- 
tiff has’ pleaded title over the suit pro- 
perty, and the question of prima facie 
case, is based on possession which is 
essential for issue of a permanent in- 
junction shall depend on:the title which 
the plaintiff has in the instant case, It 
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was, therefore, contended. that the learn- 
ed Civil Judge did not commit any error 
in allowing the petition under O. 1, R. 10, 
C.P.C. and in ordering that Parbhatilal 
be added as defendant No. 4. The learn- 
ed counsel for the defendants Nos, 1 to 
3 also: invited the attention of the Court 
to paragraphs Nos. 1, 2, 4.and 9 of the 
plaint, and also to the relief which the 
plaintiff has claimed. It was contended 
that a bare perusal of these assertions 
in the plaint and the relief claimed 
would indicate that the | plaintiff. has 
based his claim on title also apart from 
possession. i 

7. The respective contentions ‘of the 


learned counsel for the parties have been. 


considered and the record of the case 
carefully perused. l 

8. In para No. 1 of the plaint thé 
plaintiff has asserted that there are two 
shops along with verandah, which are 
owned by the plaintiff. In para. No. 2 of 
the plaint it was asserted that the plain- 
tiff is a resident of village Malakheda, 
and that he is in possession, as owner, 
of the ancestral property situated in 
that village. In para No, 4 of the plaint, 
the plaintiff. asserted that he is the 
owner of the two ancestral shops _ de- 
scribed in the plaint, and that he is in 
possession thereof, and he has repaired 
the same with the permission of the 
Gram Panchayat. In para No. 9 of the 
plaint again, the pleintiff has claimed 
title. So far as the relief which has 
‘tbeen“claimed in the plaint, relief No. 4 
makes a reference about. the two ances- 
tral shops over which the plaintiff 
claims possession and prays for an in- 
junction restraining the defendant from 
in any way interfering with his enjoy- 
“ment, It is also contended by the plain- 
tiff that the sale-deed in favour of Par- 
bhatilal does not confer any right on 
him, and as euch, his claim regarding 
the ownership of that shop is not sus- 
tainable. In Syed Wazir Ali v. Syed Wall, 
1968 Raj LW 324, it was held that where 
a suit was filed by one set of Khadims 
and Bawarchies against another set 
claiming their income, the Dargah Com- 
mittee requested for being impleaded as 
party on the allegation that the Com- 
mittee alone is entitled to receive all the 
income, it was held that it is not proper 
to implead Dargah Commitiee. It may 
file a separate suit. In Hussain v. Shaf 
Mohammed, 1969 WLN 316, it was held 
that:— 

. “The plaintiff being generally dominues 
Ritus, he cannot be compelled ‘to fight 
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against some other litigant not of his 
own choice unless such a process is re 
quired by a positive rule of law. Order - 
1, Rule 10 (2) is applicable to two classes 
of cases only. One class is where he 
ought to have been joined as a plaintiff 
or a defendant and is not so joined. That 
is a case of a necessary party. The other 
class ig where. without his presence the 
questions in the suit cannot be effectus 
ally and completely decided. oo 
The Court has no power to join a per- 
son as a party who claims to belong to 
this class unless it is prima facie satis- 
fied about the plausibility of his claim. 
Rule 10 (2) cannot be read as requiring 
all persons who choose to lay claim to 
any sort of right, title or interest in res- 
pect of any portion of the subject of a 
suit to be made a party.” | 
9. In Ramnarain v. Nandlal, 1970 Raj 
LW 277, it was held that in case of en- 
croachment on footpath by. defendant 
affecting access of plaintiffs shop, in a 
suit to restrain and injunction, the Mu- 
nicipality was not a necessary party. . 
10. In Deputy Commr. v. Rama Kri- 
shna, AIR .1953 SC 521, it was held-that 
there are two tests for deciding whether 
a certain person was a necessary party 
in a proceeding; (1) that there must be a 
right to some relief against such party 
in respect of the matter involved in the 
proceedings in question, and (2) it should 
not be possible to pass an effective de- 
cree in the absence of such party. 
11. In .Sampatbai v. Madhusingh, 
AIR 1960 Madh Pra 84, it was held that 


(At p. 84 of AIR): 


“Under O. 1, R. 10 (2) the test is not 
whether the joinder of the person pro- ' 
posed to be added as a defendant would 
be according to or against the wishes of 
the plaintiff or whether the joinder 
would involve an investigation into a 
question not arising on the cause of ac+ 
tion averred by the plaintiff. It is whe- 
ther the relief claimed by the plaintiff 
will directly affect intervener im the 
enjoyment of his rights. It is not enough 
that the plaintiffs rights, and rights 
which the person desiring to be made 4 
defendant wishes to assert should be 
connected with the same subject-matter. 
The intervener must be directly and 
legally interested in ‘the answers to the 
question involved in the case. A person 
fs legally interested in the answer only 
if he can say that it may lead to a re~ 
sult that will affect him legally — that 
fs by curtailing his legal rights. Again 
in determining whether or not an appli» 


Paii 


1978 


cant has a proprietary right in the sub- 
ject-matter of an action sufficient to en- 
title him to be joined as a defendant tha 
true test lies not so much in an analysis 
of what are the constituents of the appli- 
cant’s rights, but rather in what would 
be the result of the subject-matter of 
the action if those rights could be estab- 
lished.” 

12. Moti Lal v. Vasant, AIR 1956 Hyd 
172, deals with the rights of one of the 
mortgagees to be impleaded under O. 1, 
R. 10, C.P.C. This case has no applicabi- 
lity to the facts of the present case. 

13. In State of Himachal Pradesh v. 
Sohan Singh, AIR, 1955 Him Pra 43, it 
was held that (at p. 44):— 

“The provisions of O. 1, R. 10, confer 
a wide discretion on the Court to im- 
plead any person, whose presence it 
may consider necessary to adjudicate 


_ upon and settle all the questions involv- 


ed in the suit. Hence, where the Court 
directs the plaintiff to implead certain 
persons who are vitally interested in the 
result of the suit, as defendants, the 
order even if wrong on merits, will not 
be interfered with in revision as it cannot 
be said that the Court acted without 
jurisdiction or with material irregularity 
in the exercise of its jurisdiction.” 
` 14. The learned counsel for the de- 
fendants Nos, 1 to 3 relied upon Urban 
Improvement Trust v. Raj Kumari, 1969 
Raj LW 121: (AIR 1969 Raj 131) in which 
it was held that (at pp. 134-135 of AIR): 
‘Where there is a contractual relation- 
ship of landlord and tenant and the de- 
fendant has been inducted into possession 
of the suit property. as tenant by the 
plaintiff and the rule of estoppel contain- 
ed in 5. 116 of the Evidence Act ope- 
rates against the tenant no question of 
impleading a third person as a party 
setting up title to the suit property can 
arise because any enquiry about the title 
of a third party would be completely 
shut out by reason of the rule of estop- 


pel and in such cases the third person ` 


would not be a proper party within the 
meaning of O. 1, Rule 10 (2) C.PC. 
However, in cases where the plaintiff 
claims title to the suit property on the 
basis of inheritance, assignment etc. and 
the tenant has not attorned to him and 
the above-mentioned rule of estoppel 
does not operate against him and it is 
open to him in the suit to set up the 
title of a third person, such third person 
in appropriate cases can be regarded as 
a proper party.” 
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15. In Mangacharyulu v. Krishna- 
macharyulu, AIR 1940 Mad 225, it was 
held that:— 

“A person may be added as a party ta 
a suit when his presence before tha 
Court is necessary to enable the Court 
effectually and completely adjudicate 
and settle all the questions involved in 
the suit and not merely the questions be- 
tween the parties to the suit. 

In a suit for declaration of title ts 
certain rights a person claimed joint in- 
terest in those rights with one of the 
plaintiffs and denied the title of the 


- other plaintiffs. On his application to be 


impleaded as a defendant: 


Held that his presence was necessary 
within the language of O. 1, R. 10.” 


16. In Ghanshyamlalji v, Collector, 
Udaipur, 1958 Raj LW 413:(AIR 1958 
Raj 161), it was held that a person whose 
presence before the Court is necessary 
in the present case to enable to frama 
& proper scheme for the management of 
the temple and its properties, being a 
descendant of the founder, and vitally 
interested in the temple’s spiritual and 


temporal management should be im- 
pleaded as a party. 
17. In the plaint, the plaintiff has 


prayed for issue of permanent injunc- 
tion. His plea for permanent injunction 
is based on title as well as on posses- 
sion. The manner in which the plaint 
has been framed, investigation into the 
title of the plaintiff seems inevitable. 
Prabhatilal claims himself to be the 
owner of one of the shops, and has a 
vital interest in the result of the suit. 
His presence, in my considered opinion, 
would enable the Court to completely 
and effectively adjudicate upon all the - 


questions which are involved between 
the parties. 
18. .The provisions of O. 1, R. 10. 


C.P.C. confer wide.discretion on the trial 
Court. If the trial Court exercises dis- 
cretion in favour of the applicant who 
wishes to be impleaded as a party,- this 
Court on the revisional side, will not 
ordinarily interfere . unless impleading of 
the party results in manifest- failure of 
justice, or where the trial Court has 
iNegally or with material irregularity 
exercised its discretion. In Hindustan 
Aeronautics v. Ajit Prasad, AIR 1973 SC 
76: (1973 Lab IC 407), it was held that 
High Court shall not interfere even if 
the order is right or wrong or in accord- 
ance with law or not, unless it has exer- 
cised its jurisdiction illegally or with 
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material irregularity. The trial Court 
has committed no error of law. If Pra- 
bhati Lal had not been added as a party 
it might have led to multiplicity of pro~ 
ceedings. Under Order 1, Rule 10, C.P.G 
even those persons can be impleaded as 
party who set up a counter-claim to the 
interest and title of the plaintiff. The 
present case is of this nature. I am of 
the considered view that it cannot be 
said that the learned lower Court has 
acted illegally or with material irregu- 
larity in exercise of its jurisdiction. 

19. For the reasons stated above, 
there is no force in this revision petition 
which is hereby dismissed. Looking to 
the facts and circumstances of the case, 
the parties are left to bear their own 
costs, 

Petition dismissed, 
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Om Prakash and others, Petitioners v, 
State of Rajasthan, Respondent. 

Civil Writ Petn. No. 156 of 1977, DJ- 
30-8-1977. ` 

Constitution of India, Art. 226 —- Writ 
petition — Maintainability — Failure to 
make correct and full disclosure of facts 
— Effect. 


_ The position of law is well established 
that the party who seeks to invoke ex- 
traordinary jurisdiction of the High Court 
must come with all bona fides, must make 
true, full and candid disclosure of all the 
relevant facts and further should not be 
_ wanting in bona fides in its conduct. By 
‘bona fides’ what is meant is that the 
party is to collect all material facts with 
due care and attention and it will be not 
sufficient on the part of the party seek- 
ing to invoke extraordinary jurisdiction 
to say that the facts were not within its 
knowledge although the same could have 
come to its knowledge after taking due 
care and efforts to find them out. If it 
does not do so and suppresses any mate- 
rial fact and thereby obtains a rule nisi 
or stay order the court will not grant 
any relief to it on merits. Case law dis- 
cussed, (Paras 7, 10) 

Where the land of the petitioners was 
not only acquired by the Acquisition 
Officer for the State Road Transport Cor- 
poration by beat of drum but was ac- 
sears ince A ce cen SSE IS 


AV/AV/A120/78/SNV 


od 
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tually handed over to the. Corporation 
and the Corporation, thereafter, also. 


started construction of the boundary wall 
and started laying of the approach road 
and the petitioners obtained rule nisi 
by making mention only of acquisition 
by beat of drum and stating that they 
were in physical possession of the land 
in question, the petitioners’ conduct 
showed want of bona fides and they could 
not be said to have made full and cor- 
rect disclosure of facts in a candid 
manner. It was the bounden duty of 
the petitioners before initiating proceed- 
ings under Art. 226 to have made due 
efforts before making allegations which 
were ex facie incorrect. Consequently, 
the petitioners were disentitled to any 
relief on merits although there might be 
some merits in their petition. AIR 1953 
Raj 193 and AIR 1977 Raj 150, Disting. 
(Para 11) 
Anno: AIR Comm. Constn. of India ` 
(2nd Edn.), Art. 226, N. 21. 


Cases Referred: Chronological Paras 


AIR 1977 Raj 150 : 1976 WLN 589 12 
1971 WLN 452 7 


AIR 1970 Ker 110 (FB) 10 
AIR 1970 Mad 422 (FB) 10 
AIR 1968 Ker 234 : 1968 Lab IC 1059 
(FB) 7 
AIR 1968 Madh Pra 29: 1968 Cri LJ 172 
! 10 

AIR 1960 J&K 19. 7 
AIR 1953 Raj 193 : 1953 Raj LW 324 12 
AIR 1951 All 746 (FB) 7 
(1917) 1 KB 486 : 116 LT 136, Rex v. 
Kensington 7 
(1876) 1 AC 611: 25 WR 128, R. v. Chur- 
chwardens of All Saints Wigan 8 
(1870) 39 LJQB 86 : 22 LT 160, R. v. 
Garland 9 
M. Mridul, for Petitioners; R. N. 


Munshi, for Respondent No. 4. 


ORDER :— This is a petition under 
Art. 226 of the Constitution of India 
seeking to quash the notifications dated 
5th November, 1976 (Annexure 4), dated 
16th February, 1977 (Annexure 5), and 
notice dated 25th March, 1977, (An- 
nexure 6) and further for restoration of 
the possession of the disputed land, if 
the petitioners are dispossessed during 
the pendency of the writ petition. 

2. A joint writ petition was filed by 
Om Prakash, Rajendra Kumar, Suresh 
Kumar, Smt. Sushila, Smt. Pushpa Devi 
and Suchitra Devi in respect of Khasras 
Nos. 419, 420, 421, 422 and 423 (old) cor- 
responding to new Khasras Nos. 516, 517, 
518, 519 and 520 respectively, admeasur- 
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ing 3 Bighas 4 Biswas, 5 Biswas, 1 Bigha 
7 Biswas, 5 Bicwas, and 2 Bighas 8 
Biswas respectively. This writ petition 
when came up for hearing an objection 
was taken on behalf of the non-peti- 
tioners that the joint writ petition was 
not competent as the petitioners have no 
common and joint interest in all the 
Kihasras mentioned above. Learned coun- 
sel for the petitioners, thereupon, ac- 
cepting the objection prayed to permit 
him to confine the writ petition to Kha- 
sras 516/419, 517/420 on behalf of all the 
petitioners excepting Rajendra Kumar 
and prayed that Rajendra Kumar’s name 
be deleted from the array of the peti- 
tioners. This court by its order dated 
Ist August, 1977, accepted the prayer 
and directed that the writ petition shall 
be taken to have been filed in respect 
of Khasras Nos. 516/419 and 517/420 by 
Om Prakash, Suresh Kumar, Smt. Su- 
shila Devi, Smt. Pushpa Devi and Smt. 
Suchitra Devi only. 


3. According to the petitioners ‘the 
aforesaid Khasras of land were purchased 
by them from Sarva Shri Pritam Kumar, 
Vinay Kumar, Tota Lal, Sunder Lal, 
Hiralal, Panna Lal, Ganeshilal and Jai 
Kumar and the above mentioned lands 
have since been mutated in their names. 
The petitioners aver in the petition that 
a notification under S. 4 (1) of the Rajas- 
than Land Acquisition Act, 1953, (here- 
inafter referred to as ‘the Land Acquisi- 
tion Act’) was issued by the State Gov- 
ernment declaring its intention that the 
aforesaid lands are needed for a public 
purpose vide Government notification 
dated 30-10-1976. Thereafter a further 
notification dated 7th January, 1977, 
‘purporting to have been made under 
Section 4 (5) Gi) of the Land Acquisi- 
tion Act came to be issued by the Land 
Acquision Officer (Sub-Divisional OM- 
cer), Beawer. This notification was ‘ac- 
companied by the notification A/2 under 
S. 4 (5) (i) of the Land Acquisition Act 
wherein description of lands in question 
was shown. By another notification 
dated 7-1-1977 the petitioners were re- 
quired to submit the objections against 
the acquisition of land, if they have any, 
within a period of 30 days. 

Yet another notification was issued 
under S. 6 of the Land Acquisition Act 
which was published in the Rajasthan 
Rajpatra under the signature of the Col- 
lector, Ajmer. Under this notification 
the Collector has declared that the lands 
in question were required for the pur- 
pose of Rajasthan State Road Transport 
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Corporation (hereinafter referred to as 
‘the Corporation’) and that he is of the 
opinion that the acquisition of the afore- 
said: lands is urgently required and so 
the provisions of S. 5 of the Land Ac- 
quisition Act are dispensed with. The 
copy of this notification is Annexure 6. 


Further a notice under S. 9 of the Land 
Acquisition Act was issued which was 
served on the petitioners on various 
dates. According to the petitioners the 
objections were preferred by them but 
the same came to be rejected by the 
Land Acquisition Officer, Beawer, by his 
order dated 12th April, 1977. A certi- 
fled copy of this order has been placed 
on record and is marked Annexure 7. In 
this order it has been categorically stated 
that the possession of the lands in ques~- 
tion have been taken by the Land Ac- 
quisition Officer by beat of drum. The 
petitioner, however, in face of this cate- 
Zorical order asserted that he has not 
been dispossessed and he still retains the 
physical possession of the land. The 
petitioner amongst others challenged the 
above notifications broadly on the ground 
that the Collector could not have issued 
notification under S. 6, or under 8.17 (4) 
of the Land Acquisition Act and, there- 
fore, all the acquisition proceedings 
stand vitiated as they are illegal, ultra 
vires of the powers of the Collector. 
Other grounds relating to the dispensing 
with the provisions of S. 5 (a) of the 
Land Acquisition Act and connected 
matters have been raised but they neéd 
not be stated in elaborate manner as 
will be shown later on 


4. The Corporation has filed a reply 
and has strenuously opposed the writ 
petition. It has-justified the validity of’ 
the notifications on the ground that the 
Collector was authorised by the State 
Government under a notification No. F.1 
(21)(Rev.)GA./IV/75 S. O. 236 dated De- 
cember 26, 1975, and therefore, it is 
futile on the part of the petitioner to im- 
peach the notification as invalid. It has 
been further pleaded by the Corporation, 
the respondent No. 4 that the petitioners 
have obtained ex parte stay order by 
not making true and candid disclosure 
of material facts and have given facts in 
a manner which misled the court to 
grant an ex parte stay order in favour 
of the petitioner and has, therefore, 
prayed that on this ground alone the 
writ petition should be dismissed. The 
petitioners have filed a rejoinder where- 
in they have reiterated their stand. that 
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they were never dispossessed and ey 
are still in possession. 

5. It has been contended on behalf of 
the petitioners that the Collector had no 
jurisdiction to issue notification under 
S. 6 under the powers alleged to have 
been conferred upon him under S, 260 of 
` the Land Revenue Act as such powers 
Cannot be given under that section. Ac- 
cording to him S. 260 (1) (b) does not em- 
power the State Government to delegate 
its powers to the Collector by a notifica- 
tion issued on the executive side because 
that will be tantamount to amend the 
provisions of S. 6. It has been urged 
that notification can be issued only by 
the State Government and unless there 
is a legislative sanction to delegate the 
powers either under S. 6 or under Sec- 
tions 17 (2), 17 (4), no powers can be 
delegated by the State Government 
under the purported exercise of powers 
under S. 260 of the Land Revenue Act. 
Likewise it was not competent for the 
State Government to delegate its powers 
under S, 17 by issuing a notification 
without any legislative sanction behind 
it. 


6. Before dealan with the case on 
merits it will be proper first of all to 
deal with the preliminary objections of 
Mr. Raj Narain. His contention is that 
the possession of the lands-in question 
was taken over by the Land Acquisition 
_ Officer by beat of drum as is clear from 
Annexure 7 and the names of the peti- 
fioners in whose names the aforesaid 
Khasras stood, were struck off in the 
land records and the land was entered 
in the revenue records as ‘Sivay Chak’ 
(X -Sarkari Land). It has been further 


submitted by Mr. Raj Narain that in - 


‘the revenue records thereafter the land 
in question was shown as Sivay .Chak 
on 12th April, 1977, by -Patwari of the 
village Naya Nagar. The Land Acquisi- 
tion Officer, ordered the Tehsildar Bea- 
war to hand over the possession of the 
land to the respondent No. 4 by his 
order dated 13th April, 1977. There- 
after, the Tehsildar Beawer by his order 
dated 14th April, 1977, directed Shri 
Pyare Lal Land Records Inspector to 
hand over the possession of the land in 
question to the Depot Manager, of the 
Corporation at Beawer. It has been fur- 
- ther submitted by Mr. Munshi that Shri 
Pyare Lal then in compliance of the 
aforesaid order of the Tehsildar handed 
over the possession of the land in ques- 
tion on 14th April, 1977, in the presence 
of the Patwari Naya Nagar, vide An- 
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nexure R/6. It has been pointed out by 
Mr. Munshi that thereafter the Depot 
Manager of the Corporation informed the 
Regional Manager of the Corporation by 
his letter dated 16th April, 1977, ‘ that 
the’ possession of the land in question 
has been taken over and further request- 
ed that a boundary covering the land 
May immediately be got constructed and 
an arrangement of a chowkidar be made. 
After taking over the possession of the 
land in question it is submitted that a 
notice board was placed on the land in 
question showing the land as belonging 
to the corporation and stone Dattis were 


also placed on the land in question with . 


a writing that the land in question is 
under the ownership of the Corporation. 


It is further averred that thereafter 
laying of the approach road for the 
diese] pump etc. was also taken in hand 
from 24th April, 1977 and the Corpora- 
tion also started. the -construction of a 
boundary adjacent to the Nala lying in 
the East of the land’ in question. The 
foundation of- the aforesaid boundary 
wall, according to the Corporation, has 
_been filled in by the Corporation and the . 
“approach road in part has also been laid 
down upto the side of the diesel pump 
on the land in question. These allega- 
tions have not been controverted on be- 
half of the petitioners in their rejoinder 
and there is no averment of these mate- 
rial facts in the petition. All that has 
been said is that the petitioners were 
out of station and they were not aware 
of the fact that the actual possession of 
the land was taken over from them. The 
petitioners persisted in saying that they 
were in physical possession of the land 
although on the site the facts were in 
accord with the categorical recital in the 
order Annexure 7 that the possession 
was taken over by the Land Acquisition _ 
Officer. The petitioner without dis- 
closing the true position of the site and 
suppressed the fact that they have ac- 
tually been dispossessed and construc- 
tion commenced by the Corporation and 
obtained rule nisi. 

7. The law is well settled that the 
petitioner is not entitled as a matter of 


“ course to a writ of certiorari, and manda- 


mus and he must be perfectly frank and 
open to the court. He is under obliga- 
tion to the court to miake full and cor- 
rect disclosure of all the material facts 
in a candid manner and if he does not 
do so and suppresses any material fact 
and thereby obtains a rule nisi or stay 
order the court will not grant any re 
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lief to him on merits vide Ram Narain 
v. Municipal Board Pali, 1971 WLN 452. 
In Asiatic Engineering Co. v. Achhru 
Ram, AIR 1951 All 746 (FB), the Full 
Bench of the Allahabad High Court, 
while dealing with the obtaining of -an 
ad interim ex parte stay order by sup- 
pressing the facts, has held that a per- 
son obtaining an ex parte order or a 
rule nisi by means of a petition for exer- 
cise of the extraordinary powers under 
Art. 226 of the Constitution must come 
with clean hands, must not suppress any 
relevant fact from the court, must re- 
frain from making misleading statements 
and from giving incorrect information to 
the court. Court should insist that per- 
sons invoking the extraordinary jurisdic- 
tion of the High Court should not at- 
tempt in any manner to misuse a valu- 
able right by obtaining ex parte orders 
by suppression, misrepresentation; of 
misstatement of facts. It has been fur- 
ther said in this case that if the facts 
are stated in such a way as to mislead 
and deceive the court, there is a power 
inherent in the court, in order to- protect 
itself and to prevent an abuse of its pro- 
cess, to discharge the interim order and 
to refuse to proceed further with the 
examination of the merits of the appli- 
cation. 


In K. Anathan Pillai v. The State of 
Kerala, AIR 1968 Ker 234 (FB), it has 
been categorically laid down that a peti- 
tioner resorting to suppressio veri and 
suggestio falsi obtains ex parte stay 
order should not be given any relief in 
a writ jurisdiction. It has been said in 
this case that the petitioner’s conduct is 
a relevant factor in the: matter of in- 
voking an extraordinary jurisdiction. It 
has been further observed that whatever 
sympathy one might feel on the merits, 
where. the petitioner is guilty of sup- 
pressio veri and suggestio falsi, he dis- 
entitled himself to invoke extraordinary 
jurisdiction of this court. ‘In Nand Lal 
v. State of Jammu and Kashmir, AIR 
1960 J & K 19, it has been held that 
where the petitioners. under Art. 226 
have not stated the relevant fects .cor- 
rectly and candidly either in their peti- 
tion or in the affidavit in support of their 


petition, this is by itself sufficient to. 


entail an outright dismissal of the writ 
petition without going into its merits. It 
bas further been held in this case that 
even if the petitioners have a good case 
on merits the court will be entitled to 
decline to go into the merits and dis- 
miss their petition because the conduct 
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of the petitioners has been such as to 
mislead the court in ex parte interim 
order, In this case the leading autho- 
rity of Rex v. Kensington, 1917 (1) KB 
486 has been referred and the relevant 
excerpts from the observations of Co- 
zens Hardy M. R. are quoted as follows: 

-““On an ex parte application uberrima 
fides js required, and unless that can be 
established if there is anything like de- 
ception practised on the court, the court 
ought not to go into the merits of the 
case, but simply say we will not listen to 
your application because of what you 
have done.”. 


In that very case Lord Scrutton L. J. 
put the matter very clearly by saying 
as under: 

“It has been for many years the rule 
of the Court and one which it is of the 
greatest importance .to maintain, that 
when any applicant comes to the court to 
obtain relief on an ex parte statement 
he should make a full and fair disclosure 
of all the material facts, facts not law 
The applicant must state fully 
and fairly the facts and the penalty by 
which the Court enforces that obligation 
is that if it finds out that the facts have 
been fully and fairly stated to it the 


‘court will set aside any action which it 


has taken on the faith of the imperfect 
statement.” 

In . Kensington - Commissioner’s case 
although the Court had found that the 
Commissioner had no jurisdiction to 
make the' assessment yet it said: 


"We refuse the writ of prohibition 
without going into the merits of the case 
on the ground of the conduct of the ap- 
plicant in bringing the case before us.” 
This authority hes also been followed 
by the Full Bench of the Allahabad 
High Court in Asiatic Engineering Com- 
pany’s case (supra). 

8 In R. v. Churchwardens of All 
Saints Wigan, (1876) 1 AC 611 at p. 622 
Lord Haterlay has stated: 

“Upon a prerogative writ there may 
arise many matters of discretion which 
may induce the judges to withhold the 
prant of it—matters connected with delay 
or possibly with the conduct of the par- 
ties. 33 


9. In Reg v. Garland, (1870) 39 LJ QB 
86, it Was held: 

“Where a process is ex debito justitise 
the court would refuse to exercise its 
discretion in favour of the applicant 
where the application is found to be 
wanting in bona fides.” 
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10. To the same effect is the dictum 
laid down in M. Haji Mohammed Ismail 
Sahib & Co. v. The Deputy Commercial 
Tax Officer, Gudiyathan, AIR 1970 Mad 
422 (FB), Abdul Gafoor v. State of M. P, 
AIR 1968 Madh Pra 29 and G. Appukkut- 
tan Pillai v. Government of India, AIR 
1970 Ker 110 (FB). From the survey of 
the above authorities the position of law 
is well established that the party who 
seeks to invoke extraordinary jurisdic- 
tion must come with all bona fides, must 
make true, full and candid disclosure of 
all the relevant facts and further should 
not be wanting in bona fides in its conduct. 
By ‘bona fides’ I mean that the party 
is to collect all material facts with 
due care and attention and it will be not 
sufficient on the part of the party seek- 
ing to invoke extraordinary jurisdiction 
to say that the facts were not within its 
knowledge although the same could have 
come to its knowledge after taking due 
care and efforts to find them out. 


11. In the light of the law enunciated 
above I have now to see whether the 
petitioners have come to this Court with 
upright and bona fide conduct and have 
given full and correct disclosure of 
material facts. As stated earlier, the 
petitioners knew that the possession has 
been taken by beat of drum. Despite 
that without making further inquiries 
they persisted in sticking to the stand 
that they are still in physical possession. 
It is further clear from Annexure R/2 
that the land in question was ordered to 
be entered in the revenue records as 
‘Sivay Chak’ and it has been actually 
recorded which fact is evident from the 
record placed on the Court file. It is also 
clear from Annexure R/4 that the Land 
“Acquisition Officer after taking over the 
possession asked the Tahsildar Beawer to 
hand over the possession of the land to 
the Corporation by his order dated 13th 
April, 1977 vide Annexure R/4. It is 
further evident from Annexure R/5 that 
the Tehsildar Beawer by his order dated 
-17th April, 1977, directed Pyare Lal, 
Land Records Inspector, to hand over 
the possession of the land to the Depot 
Manager of the Corporation and submit a 
compliance report. It is also clear from 
R/6 that Pyarelal in compliance,of the 
aforesaid order of the Collector handed 
over the possession of the land in ques- 
tion to the Depot Manager, Beawer of 
the Corporation in the presence of the 
Patwari Naya Nagar under a document 
of handing over and taking over the 
possession of: the land in question. -A 
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photostet copy of Annexure R/6 has 
been placed on record. From An- 
nexure R/7 it is proved that the Depot 
Manager had informed the Regional 
Manager by his letter dated 16th April, 
1977, intimating therein that the pos- 
session of land in question has ‘been 
taken over and further requested that a 
boundary covering the land may be im~ 
mediately got constructed. 


It also transpires from the reply sup- 
ported by an affidavit that laying of the 
approach road for the diesel pump was 
taken in hand from 24th April, 1977. Be 
sides the Corporation also started con- 
struction of the boundary wall adjacent 
to the Nala lying to the East of the land 
in question and the construction was in 
progress. The writ petition was filed 
subsequent to this i.e. on 12th May, 1977. 
It cannot be lost sight of that these broad 
facts must have come within the know- 
ledge of the petitioner because the con- 
struction work could not have escaped 
their notice. These facts have not been 
controverted by the petitioner. They, | 
however, took a plea of alibi that they 
were out of station and were not aware 
of all these facts.’ In the circumstances, 
narrated above it is difficult to believe 
the version of the petitioner. 


Be that as it may, it was the bounden 
duty of the petitioners. before initiating 
proceedings under Art. 226 to have made 
due efforts before making allegations 
which were ex facie incorrect. In order 
to establish the bona fides on the part 
of the petitioners it was incumbent upon 
them to establish their bona fides ,by 
showing that they had made all their 
efforts to find out true and full facts. 
The petitioners have either not made 
any efforts in this regard or have sup- 
pressed material facts: They did not 
make full and candid disclosure of facts 
and obtained an ex parte rule nisi from 
the vacation judge on 16th May, 1977, to 
the effect that the status quo shall be 
maintained resulting in stopping of the 
construction by the Corporation without 
bringing all material facts on the record, 
although the operations of construction 
were woing on. Such an act on the part 


of the petitioners lacks bona fides and it 


cannot be said in the facts and circum- 
stances of the case that the petitioners 
have candidly. made full and correct dis- 
closure of facts. This’ conduct of the 
petitioners shows want of bona fides and 
further in the facts and circumstances of 
the case, the petitioners cannot bė said 
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to have made full and correct disclosure 
of facts in a candid manner. The peti- 
tioners are, therefore, disentitled to any 
relief on merits although there may be 
Some merits in their petition. On this 
ground alone the writ petition deserves 
to be dismissed. 

12. Mr. Mridul learned counsel for 
the petitioner contended that he having 
placed Annexure 7 on the record, the 
petitioner cannot be held guilty of lack 
of bona fides or suppression or conceal- 
ment of material facts. In this regard 
he has relied on Dholpur Co-operative 
Transport Union v. The Appellate Au- 
thority Transport ,Rajasthan, 1953 Raj 
LW 324 : (AIR 1953 Raj 193) and Jasraj 
v. State of Rajasthan, 1976 WLN 589 : 
(AIR 1977 Raj 150). I have perused both 
these cases carefully. I am of the opin- 
ion that they are clearly distinguishable. 
In Dholpur Co-operative Transport 
Union’s case (Supra) the objection was 
raised that the petitioners in that case 
did not say in their writ petition or their 
„application for stay that they had con- 
sented to the order of rotation fixed by 
the Appellate Authority while allowing 
the appeal of Khajan Singh and Satya 
Narain Singh. The petitioner, however, 
had filed the order of the Appellate Au- 
thority. In that order jt was mention- 
ed that some sort of order of rotation 
was fixed and that petitioner had no ob- 
jection to it. The order, therefore, clear- 
ly~brought out all the facts and on that 
account it was held that even if the fact 
relating to consent to -rotation was not 
mentioned that was clear from the order 
filed by the petitioner. It was in this 
context that it was held that it cannot be 
said that the petitioner in that case de- 
liberately kept anything back which 
would disclose to the court that he did 
not object to the order of rotation fixed 
by the Appellate Authority and so it can- 
not be said that the petitioners delibe- 
rately concealed this fact from the court. 
The order in that case embodied all the 
facts and therefore, in that context it 
was said that the petitioner did not keep 
anything back from. the Court.. 


This is not the case here. In the pre- 
sent case Annexure 7 did not contain 
all the facts which were material for 
the decision of the petition as have been 
pointed out by me earlier. Annexure 7 
only contains a recital that the posses- 
sion had been given by beat of drum. 
There was no mention of construction 
having -been -commenced by the Corpora- 
tion and further that the approach road 
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has been laid down in the land in dis- 
pute. Dholpur Co-operative Transport 
Union case (supra) is, therefore, of no 
avail to the petitioners. Likewise Jasraj 
v. State of Rajasthan (supra) is of no as- 
sistance to the petitioners. In that case 
the court came to hold that the peti- 
tioners were not aware of notification 
dated 2ist November, 1973, when the 
petition was filed. But the court held 
in that case on facts and circumstances 
that the petitioner did not deliberately 
conceal the facts and there was no lack 
of bona fides on their part. But such is not 
the case before me, as I have pointed out 
earlier that looking to the facts and cir- 
cumstances of the case it cannot be said 
that the petitioners could have not come 
to know of the constructions raised and 
approach road laid down on the land in 
dispute if due care and attention would 
have been shown on their side. The 
plea of alibi that the petitioners were 
Out of station does not carry conviction 
with me. I feel that the petitioners 
were aware of all the facts and have 
deliberately kept them back from the 
court. The petitioners, therefore, can- 
not avail of the authority reported in 
Jasraj v. State of Rajasthan (supra). 
13. In view of my finding on the pre- 
liminary objection I need not go into 
the merits of the writ petition. The writ 
petition is dismissed. There shall be no 
order as to costs, 
l . Petition dismissed. 
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Narain, Petitioner v. Shanti Devi and 
others, Respondents. 

_ Civil Revision No. 328 of 1977, Dj- 
15-12-1977. l 

Civil P. C. (5 of 1908), O. 3, R. 4 (2), 
Expln, O. 9, R. 4 — Restoration proceed- 
ings — Service of notice of proceedings 
on counsel for defendant in suit — Vali- 
dity. 

Where the suit was dismissed in de- 
fault and the notice of restoration pro- 
ceedings was served on the counsel for 
the defendant, there was proper service 
of the notice in question. In such a 
Case, it could not be said on the basis of 
the explanation added by the amend- 
ment Act of 1976 that the restoration 


AV/BV/A320/78/SNV- 


58 Raj. 


proceedings were not proceedings in the 
suit and, hence, the power of the coun- 
sel for the defendant terminated with the 
dismissal of. the suit in default and a 
fresh power of attorney was necessary 
in favour of me counsel concerned. i 
(Para 4) 
Anno. AIR Comm: (1) C. P. C. (9th 
Edn.), O. 3, R. 4, N. 17: (2) C. P. C. (8th 
1971 Edn.), O. 9, R. 4, N. 7. 
Cases Referred: Chronological Paras 
AIR 1963 All 374 © 3 
AIR 1957 Raj 391 : 1958 Raj LW 95 3 
, N. L. Tibrewal for Petitioner. 


ORDER :— This revision petition 
under S. 115; C. P. C. is directed against 
‘the order of the learned Munsiff and 
Judicial Magistrate No. 1, 
Jeipur dated 20th Aug., 1977. 


2. The brief facts of the case, which 
are relevant for the disposal of this re- 
vision petition, are that the suit was dis~ 
missed in default on 16th April, 1977. 
An application for restoration of the suit 
was filed on the same day. The notice 


of the restoration application was given. 


to the learned counsel for the defendant 
who endorsed on the back of the notice 
that his power has terminated with the 
dismissal of the suit. It appears that the 
learned Munsiff had- decided this ques- 
tion on 25th May, 1977, that the power 
of attorney ‘of the learned counsel did 
not terminate with the dismissal of the 
suit is default. . The application for re- 
storation was eventually allowed on 20th 
August, 1977. The defendant-petitioner 
feeling aggrieved against the order of re- 
storation has come up in revision before 
this Court. 


_ 3. The learned dunga for the defen- 
dant-petitioner has invited the attention 
of the Court to the provisions of O. 3, 
R. 4, C. P. C.. It has been contended 
that an explanation’ has been added by 
_ the Civil P. C. (Amendment) Act, 1976, 
(Act No. 104 of 1976). It was also con- 
tended that the matter enumerated in 
sub-cls. (a) to (d) in the explanation to 
O. 3, R. 4 (2), C. P. C. shall only be 
deemed to be proceedings in the suit. It 
was contended that the language of this 
explanation enumerates the proceedings 
in this suit. It was. also contended that 
any other proceedings shall not be con- 
strued to be proceedings in the suit. As 
the restoration proceedings have not 
been enumerated in the explanation, they 
shall not be deemed to. be proceedings in 
the suit and would require a fresh power 
of attorney in favour of the’ ‘counsel. The 
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learned Munsiff, while relying on Panna- 
S y. Firm, Balaram Basia, 1958 Raj LW 
: (AIR 1957 Raj 391), and Jyoti Pra- 


, a v. Punjab National Bank, AIR 1863 


All 374, held that the power of attorney 


- in favour of the counsel did not termi- 


nate with the dismissal of the suit in de- 
fault. It. was strenuously contended -on 
behalf of the defendant-petitioner that 


- the service of notice on the counsel for 


the defendant was not valid, and in view 
of the newly added explanation, the ser- 
vice of notice of the restoration proceed- - 
ings on the learned counsel for the de- 
fendant-petitioner was ineffective and in- 
operative. 

4, The contentions of the learned 
counsel for the defendant-petitioner have 
been considered. Having given my most 
anxious consideration to the arguments 
advanced by the learned counsel I find 
myself completely unable to accept his 
contention. A suit dismissed in default 
may be restored under the provisions of 
O. 9, R. 4, C. P. C. The power of at- 
torney in favour of the learned counsel 
for the defendant does not terminate 
when the suit is dismissed in default. 
The explanation added to ©. 3, R. 4 (2), 
C. P. C. is only by way of abundant 
caution to clarify doubts. It is not ex- 
haustive and does not restrict that even 
the restoration proceedings may not be 
deemed to be proceedings in the suit, 
The Civil P. C. (Amendment) Act, 1976, 
has been enacted with a view to simplify 
the proceedings of. litigation and to avoid 
delays. If the contention of the learn- 
ed counsel for the defendant-petitioner 
is accepted, then the very purpose of 
the Amending Act would be defeated. 

._ 5. The learned counsel for the defen- 
dant-petitioner, did not file any appeal 
or revision petition against the order 
dated 25th May, 1977 which became final. 
_ 6. For the reasons stated above, there 
is no force in this revision petition, which 
is hereby cinyeed in limine. 

Revision dismissed,’ 





AIR 1978 RAJASTHAN 58 
(JAIPUR BENCH) 
A. P. SEN, J. 


Hari Shanker Goyal, Petitioner v, Uni~, 
versity of Rajasthan, Jaipur and, cs 
Respondents. 

Civil Writ Petition No. 749 of 1973, Dj- 
12-8-1977. 
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Constitution of India, Art. 226 — Writ 
of quo warranto — Prayer for — Against 
two lecturers who were appointed by 
Selection Committee .of University — 
Selection Committee alleged to be not 
properly constituted — Held selection 
was not vitiated — (University of Rajas- 
than Statute, 20 (2) (b) (v)). 1970 Raj LW 
539, Not Foll. 

The petitioner challenged the appoint- 
ment of respondents Nos. 3 and 4 as 
lecturers by the University of Rajasthan 
on the grounds, namely, that (i) Consti- 
tution of Selection Committee was invalid 
inasmuch as the person appointed- as 
professor was not having requisite quali- 
fication; (ii) the nominee of. the syndicate 
in Selection Committee did not attend 
the meeting of Selection Committee, and 
(iii) two persons who acted as experts in 


Selection Committee were not experts 


within the meaning of Statute 20 (2) 
(b) (v), as they did not possess special 
knowledge of the subject concerned 
(Public Administration) : 

Held, (i) as far the first ground was 
concerned the Court could not go into 
the question whether, the person who -was 
professor could or could not ‘be appoint- 
ed as professor, once it is shown that the 
person appointed on Selection Commit- 
tee was in fact. Head of the department of 
the subject concerned. In fact the said 
professor was possessing a diploma in the 
subject of a foreign University which 
was recognised by the University - of 
Rajasthan as being equivalent to post- 
graduate qualification in. the subject. . 

: "(Para 5) 


(ii) The meeting of the selection com-- 


mittee was also not invalid due to ab- 
sence of the nominee of the Selection 
Committee owing to his sudden illness. 
1969 Lab IC 913 (Raj), Disting; 1970 Raj 
LW 539, Not followed; AIR 1972 SC 1812, 
Followed. _ (Paras 6, 7) 

(ili) Whether the two persons who 
acted as experts on Selection Committee 
were not experts’ is a matter of discre- 
tion of the University. It is for the Uni- 
versity to judge the competence of a 
person to be regarded as expert in a 
particular subject and there could be no 
interference of the High Court in such 
academic matter. . In fact, these persons 
were experts of the subject concerned 
and nowhere the petitioner alleged that 
they did not! have special knowledge of 
the subject concerned. AIR 1966 SC 707, 
Followed; AIR 1973 SC 811 Ref. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1973 SC 811: (1973) 1 Serv LR 1234: 

1973 Lab IC 423 ` _ 9 


Hari Shanker v. University -of Rajasthan (Sen J.) 


(Prs. 1-3] Baj. 59 


AIR 1972 SC-1812 : 1972 Lab IC 909 7 
1970 Raj LW 539 | 6 
1969 Lab IC 913 : ILR (1968) 18 Raj i 


AIR 1966 SC 707 7 5 9 


G. S. Singhvi, for Petitioner; M. M. 
Kasliwal, for Respondents. - 


_ ORDER :— This writ petition by Shri 
Hari Shanker Goyal, an advocate prac- 
tising in this Court, ahd a registered 
graduate of the Rajasthan University, 
seeks the issuance of a writ of quo war- 
ranto against the respondent No. 2, Shrī 
Ziauddin Khan, Professor and Head of 
the Department of blice Administra- 
tion, Rajasthan University and against 
‘the respondents Nos. 3 and 4, namely, 
Sarvashri Girdhar Behari Sharma and 
Hosiar Singh, Lecturers, Department of 
Public Administration, Rajasthan Univer- 
sity, from usurping the offices of Profes- 
sor of Public Administration and Lec- 
turers, Department of Public Administra- 
tion, Rajasthan. University, respectively. 


2. During the pendency of ' the writ 
petition, the respondent No. 2, Shri 
Ziauddin Khan, retired as Professor and 
Head of the’ Department of Public Ad- 
ministration, Rajasthan University, in the 
year 1974. That being so; the relief 


‘ claiméd against him in the petition has 


become infructuous, 


3. The learned counsel for the peti- 
tioner has, however, challenged the vali- 
dity of the appointment of respondents 
Nos. 3 and 4, namely, Sarvashri Girdhar 
Behari Sharma and Hosiar Singh, as Lec- 
turers, Department of. Public Administra- 
tion, Rajasthan University, and has ad- 
vanced a submission three-fold. Firstly, 
the contention is that, the constitution of 
the Selection Committee under S. 20 of 
the Statutes of the University was in- 


-= valid inasmuch as Shri Ziauddin Khan 


could not be appointed as Professor of 
Public Administration as he did not have 
the requisite qualification. Secondly, the 
contention is that Shri D. C. Swami, who 
Was a nominee of the Syndicate in the 
Selection Committee; not having attend- 


_ €d the meeting of the Selection Commit- 


tee held on August 4, 1972, the Selection 
Committee was not validly constituted. 
And thirdly, the contention is that Shri 
Rama Reddi, Professor and Head of the 
-Department of Political Science, Usmania 
University and Professor S. M. Hasan, 
Professor and Head of the Department 
of Law in the Aligarh University, were 
not experts within the meaning of Sta- 
tute: 20 (2) (b) (v) for the reason that 
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they were not the persons possessing 
special knowledge of the subject con- 
cerned, i.e., Public Administration. There 
is, in my opinion, no substance in any of 
the contentions. 

4. Statute No. 20 of the University of 
Rajasthan, so far as material, read as 
follows :— 


“20. (1) No person shall be appointed 
as a University teacher except on the re- 
commendation of a Committee of Selec- 
tion constituted for the purpose, 


(2) The Committee of Selection shall 
consist of the following members :— 

(a) For Professors. 

(i) The Vice-Chancellor, Chairman. 


(ii) The Dean of the Faculty concern- 
ed provided he is a University Professor 
or Principal of an affiliated Post-graduate 
College. 

(iii) One Member of the Syndicate ap- 
pointed by the Syndicate. 

(iv). The Head of the Department con- 
cerned, not below the rank of Professor. 

(v) Three persons possessing special 
knowledge of the subject concerned, ap- 
pointed by the Chancellor on the recom- 
mendation of the Syndicate. 

(b) For Readers and Lecturers, 

(i) The Vice-Chancellor, Chairman, - 

(ii) The Dean of the Faculty concerned. 

(iii) One member of the Syndicate. ap- 
pointed by the Syndicate. 

(iv) The Head of the Department con- 
cerned. 

(v) Two. persons possessing special 
knowledge of the subject concerned, ap- 
pointed by the Chancellor on the recom- 
mendation of the Syndicate. 


(3) The Committee of Selection shall 
_Teport to the Syndicate. If the Syndi- 
cate accepts the recommendation, it will 
make the appointment . 

5. As regards the alleged invalidity of 
the constitution of the Selection Commit- 
tee, the contention that the appointment 
of Shri Ziauddin Khan, Professor and 
Head of the Department of Public Ad- 
ministration was invalid and therefore, 
he could not be a member of the Selec- 
tion Committee, 
Under Statute 20 (2) (b) (v), the require- 
ment is that Shri Ziauddin Khan should 
have been Head of the Department con- 
cerned and he was, indeed, the Head of 
the Department. of Public Administra- 
tion. In that view, it is not necessary to 
go into the question as to whether his 
appointment as Professor of Public Ad- 
ministration was or was not valid on the 
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ground that the Diploma in Public Ad- 
ministration from the University of 
Hague, which he held hed not been re- 
cognized by the Rajasthan University as 
being equivalent to Post Graduate Quali- 
fication in Public Administration. Suffice 
it to say, the Diploma in Public Admin- 
istration of the University of Hague has 
since been recognized. 

6. The meeting of the Selection Com- 
mittee was also not invalid due to the 
absence of Shri D. C. Swami, the nominee 
of the Syndicate, because of his sudden 
iHness. The argument is that the Selec- 


‘tion Committee was to consist of six 


members, and the absence of one of them 
rendered the meeting of the Committee 
invalid. Reliance is placed on Mrs. Priti 
Prabha v. Dr. C. P. Singh, ILR (1968) 18 
Raj 712 : (1969 Lab IC 913) and Dr. S. M. 
Gupta v. State of Rajasthan, 1970 Raj 
LW 539 in support of the contention. In 
Mrs. Priti Prabha v. Dr. C. P. Singh, ILR 
(1968) 18 Raj.712 : (1969 Lab IC 913) 
(supra) Jagat Narayan and Mehta, JJ. 
held that the Selection Committee was 
not properly constituted and therefore 
the case is distinguishable. In Dr. S.M. 
Gupta v. State of Rajasthan, 1970 Raj 
LW 539 (supra), Kan Singh, J. held that 
the absence of one of the members of the 
Committee rendered the constitution of 
the Selection Committee to be invalid. I 
am afraid, the decision does not ley down 
good law. i 


7. In Ishwar Chandra v. Satyanarain 
Sinha, AIR 1972 SC 1812 : 1972 Lab IC 
909, their Lordships, while construing the 
analogous provisions contained in S. 13 (2) 
of the University of Sagar Act, 1946, in 
repelling the. contention that the con- 
stitution of the Selection Committee for 
the appointment of the Vice-Chancellor 
was invalid due to the absence of one 
of the members, observed, — 


“There is little doubt that ihe im- 
pugned Order made by the Chancellor 
was based entirely on the legality of the 
meeting where only two out of three 
members were present when the name 
of the appellant was recommended.” 
Their Lordships then concluded, saying 
(at p. 1816 of ATR) :— 

‘Tt is also not denied that the meeting 
held by two of the three members on 
the 4th April 1970 was legal because 
sufficient notice was given to all the 
three members. Hf for one. reason or the 
other, one of them could not attend, that 
does not make the meeting of others il- 
legal. In such circumstances, where 
there is no rule or regulation or any 
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other provision for fixing the quorum, 
the presence of the majority. of the mem- 
bers would constitute it a valid meeting 
and matters considered thereat anne be 
held to be invalid.” 

That really concludes the point. 

8. Lastly, the contention - that Shri 
Rama Reddy, and Shri S. M. Hasan could 
not be. selected as experts in Public Ad- 
ministration, cannot also prevail The 
University, in its reply has controverted 
the allegation that they had no special 
knowledge of the subject concerned i. e., 
Public Administration. It is stated that— 

naa it is submitted that both Sri 
Rama Reddy and Prof. S. M. Hasan were 
properly selected as experts in Public 
Administration. Professor Rama Reddy 
was Professor of Public Administration 
in the Post-Graduate Centre, Warangal, 
Usmania University and when he came 
to: attend the meeting of the Selection 
Committee, ‘he was Professor of Political 
Science. 
of Public Administration within Political 
Science, Proof. S. M. Hasan, another 
expert was Professor of Law in the 
National Academy of Public Administra- 
tion when his name was included in the 
panel. He was Professor and Head of 
the Department of Law in the Aligarh 
Muslim University, Aligarh, when. he 
came to attend the meeting of the Selec- 
tion Committee. His specialisation is 
within the field of Administrative Law. 
Administrative Law is one of .the sub- 
jects in Public Administration included 
in the syllabus of Rajasthan University. 
Moreover, it rests with the University to 
judge the competence of a person to be 
regarded as expert in a particular sub- 
ject.” 

9, My attention is, however, drawn to 
Union of India v. Dr. (Mrs.) S. B. .Kohli, 
(1973) 1 Serv LR 1234 : AIR 1973 SC 811, 


wherein their Lordships have laid down ` 


that the case of promotion to the post of 
Professor of Orthopaedics, the -promotee 
under R. 8 (3) read with the proviso of 
the Central Health Service Rules, 1963, 
Schedule 2, Annexure 2, Item 7 should 


have a post graduate degree in the con~ 


cerned speciality and therefore her de- 
gree in F. R. C. S. in general surgery 
was not a post graduate equivalent de- 
gree in speciality of Orthopaedics, It is 
not necessary for me to go into the ques- 
tion for the reasons stated by the Univer- 
sity in its reply. It is for the University 
to judge the competence of a person to 
be regarded as an expert in a particular 
subject. The University has in its reply 
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mittee. 


Public Administration included: 


His specialisation is in the field 
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duly supported by an affidavit, stated 
that Sri Rama Reddy was Professor of 
Public Administration in Post Graduate 
Centre, Warangal, Usmania University. 
His specialisation is in the field of Public 
Administration within Political Science, 
and when he came to attend the meeting 
of the Selection Committee, he was Pro- 
fessor of Political.. Science. Similarly, 
Professor S. M. Hasan another expert 
was Professor of Law in the National 
Academy of Public Administration when 
his name was included in the panel. He 
was Professor and Head of the Depart- 


‘ment of Law in the Aligarh Muslim 


University, Aligarh, when he came to at- 
tend the meeting of the Selection Com- 
His specialisation lies within the 
field of Public Administration. Admin- 
istrative Law is one of the subjects in 
in the 
Syllabus of Rajasthan University. In 
Principal, Patna College, Patna v. Kalyan 
Srinivas Raman, AIR 1966 SC 707 their 
Lordships of the Supreme Court have 
held that there should be no interference 
of the High Court in such academic 
matters, That must be more so in this 
particular case, because the recommen- 
dation of the Selection Committee was ap- 
proved of by the Syndicate. Incidentally, 
the petitioner has nowhere alleged that 
these gentlemen did not have special 
knowledge in the subject concerned i.e., 
Public Administration. The matter must 
really rest at that. 

10. In the result, the writ petition 
fails and is dismissed. There shall ‘be 
no order as to costs. 

a Petition dismissed. 
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Jagdish Prasad, Petitioner v. Kapoor 
Chand and others, Non-Petitioners. 

Civil Revn. Petn. No. 254 of 1971, D/- 
$-8-1977.* 

(A) Rajasthan Premises (Control of 
Rent and Eviction) Act (17 of 1950 as 
amended by the Amending Act 14 of 
1976), Ss. 6 (2) (b), 22 (2), Proviso — 
Fixafion of standard rent — Order as to 
— Revision against lies not under Sec- 


*(Against judgment and decree of J. K. 
Dasani, Addl Civil Judge No. 2, Bha- 
ratpur, D/- 3-10-1970). 
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tion 22 P but under S. 115, Civil P. C. 
ii P. . (5 of 1908), S. 115). 
(Para 12) 

Anno. ‘AIR Comm. C. P. C. (8th Edn.), 
S. 115. N. 2 

(B) Rajasthan Premises (Control of 
Rent and Eviction) Act (17 of 1950 as 
amended 4 the Amending Act 14 of 
1976), Ss. 6 (2) (b), 22 (2), Proviso — 
Fixation of standard rent — Revision — 
Court, if can take- note of changed. law 
during pendency of revision. (Civil P. C. 
(5 of 1908), S. 115). 

The High Court, ‘while exercising its 
revisional powers under S., 115, Civil 
P. C. can take note of a subsequent 
change in the law and grant relief to the 


parties on the basis of such law. Case law - 


discussed, (Para 17) 


Section 6 (2) (b) of the Rajasthan Pre-, 


mises (Control of Rent and Eviction) Act 
was substantially amended by the Am- 


ending Act 14 of 1976. The explanation - 


to S. 6 (2) (b) which is nothing more 
than a definition of what “basic rent’ is 
for the purposes of sub-s. (2) of S. 6, as 
amended in 1976, provided that the basic 
rent for purposes of determination of 
standard rent, must be the rent agreed 
upon between the parties on the first 
day of Jan. 1962 The amendment was 
effected during pendency of revision 
against an order under §S. 6 (2) (b) fixing 


the standard rent. 


Held, the High Court while exercising 
its revisional jurisdiction was bound to 
take notice of the amendments . effected 
during pendency of the revision, There- 
fore, in view of the kirayanama executed 
by ` the tenant on 2-4-1961 stipulating 
payment of Rs. 80/- per mensem as rent, 
the basic rent of the premises could not 
but be Rs. 80/- per mensem, as that was 
the rent being paid on the Ist day of Jan. 


1962. Cons 17, 18) 
Anno, AIR Comm. C. P. - (8th men): 
S. 115, N. 2 . 


(C) Rajasthan Premises ‘(Control of 
Rent and Eviction) Act (17 of 1950 as 
amended by the Amending Act 14 of 
1976), S. 6 (1) — Fixation of standard 
rent — Jurisdiction — Scope — Mere 
claim by landlord or tenant that agreed 
rent is too low or excessive — Not suffi- 
cient to confer jurisdiction — Court must 
find as a fact that agreed rent is too, low 
or too high, before it fixes standard rent. 

(Paras 19, 21, 23) 


Caseg ` Referred :. Chronological Paras 
AIR 1975 SC 1409 © ee 
AIR 1960 Mad 180 : ILR (1960) Mad 130 

15, 17 
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ALR O 


AIR 1954 -Trav Co 526 (FB) ' 49 
AIR: 1941 FC 5 l 17 
AIR 1937 Mad 385 : ILR (1937) Mad 616 
(FB) 15° 
(1899) ILR 22 Mad 68 (FB) 14, 15 


(1882) 9 QBD 672 : = LT 561, Quilter Ve 
Mapleson . ‘i. 


B.: P. Agarwal and O. P. Sharma, for 
Petitioner; C. L. Agarwal, for Non-Peti- 
tioners. 


ORDER :— This is a defendant’s revi- 
sion under S. 22 of the Rajasthan Pre- 
mises (Control of Rent and. Eviction) Act, 
1950 (hereinafter to be referred to - as 
‘the Act’) directed against the judgment 
and decree of Additional Civil Judge 
No, 2, Bharatpur, Camp Gangapur, dated 
Oct. 3, 1970, reversing the judgment and 
decree ‘of the Munsif, Hindaun, dated 
May 18, 1966, and decreeing the plain- 
tiffs suit under S. 6 of the Act, where- 
by the learned Additional Civil Judge 
has decreed the plaintiff’s claim reducing 
the rent of two shops in Hindaun gaia 
Rs.. 80/- per mensem to Rs. 20/- . 
mensem. 


2. This litigation fia had a chequered 
career. . The parties are closely related 
and also stand in the relation of landlord 
and tenant. The demised premises com- 
prise of two shops in the heart of busi- 
ness locality of Hindaun. Joharilal’s 
daughter was married to Ram ‘Sahai, 


father of Kapoor Chand, while Jagdish 


Prasad who is another daughter’s ‘son of 
Johari Lal, was- taken in adoption by 
him. Kapoor Chand’s father Ram Sahai 
being in indigent circumstances, Johari- 
lal brought the family to Hindaun and 
set: them up in business. The demised 
premises were given to Ram Sahai in Svt. 
year 1987 for starting a business, and 


‘Johari Lal helped him with money to 


set up the business. It appears that the 


. rent charged for the two shops was 


Rs. 8/- per mensem. 


3. In Svt. year 2007, Johari Lal took 
the defendant Jagdish Prasad in adop- 
tion and made a gift of substantial pro- 
perty comprising of one house and eight. 
shops to the other daughter’s son, viz., 
Kapoor Chand. In 1960, Joharilal made 
substantial changes in the premises by 
adding -one Verandah and provided elet- 
tricity and the facility of one iron safe}; 
and, the parties by mutual agreement 


settled the rent of the premises of Rs. 50/- 


per mensem. On April 2, 1961, the 
plaintiffs, who are the sons and daugh- 
ters of Ram Sahai, executed -a Kiraya- 


. nama in favour of the defendant Jagdish 


1978 . 


Prasad stipulating payment of Rs. 80/- 
per mensem as rent. 


4. The plaintiffs, however, instituted 
a suit on Sept. 19; 1961, for fixation of 
standard rent under S. 6 of the Act. The 
Munsif, Hindaun,’ by -his judgment and 
decree dated May 18, 1966 dismissed the 
plaintiffs’ suit holding that the shops 
were not let out at Rs. 8/- per mensem 
in Svt. 1987 by Joharilal to Ram Sahai 
but were given to him out of natural 
love and affection with-a view to set him 
up in business. at Hindaun; that the 
shops were let out by Johari Lal to the 
plaintiffs Ram Sahai and others. in 
St. 2010 on a rent of Rs. 50/- per mensem 
after he had spent a considerable amount 
in reconstruction of the shops by adding 
a verandah and giving to them an. at- 
tractive look and also providing electri- 


city and the facility of an iron safe; and 


that the ‘kiryanama’ dated April 2, 1961 
was executed by -the plaintiffs agreeing 
to pay a rent of Rs. 80/- per mensem; 
and that, that should be taken to be the 
basic rent for' purposes of Explanation to 


sub-sec, (2) of S.. 6 of the Act and ac- . 


cordingly the rent of Rs. 80/- per -men- 
sem had to be taken to be the standard 
rent. While dismissing the plaintiffs’ 


suit, the learned Munsif disbelieved their - 


witnesses holding them to be rank liars 
and also that the documents filed by 
them were forged and fabricated. 


5. On appeal, the Senior Civil Judge 
No. 2, Gangapur City, by his order dated 


October 26, 1967 remanded the suit under. 


O. 41, R. 25 of the Civil P. C., 1908, by 
remitting the following issue, with a 
direction to record additional evidence, 
and for sending his finding thereon :— 


“Whether rent of the suit shops at the 


rate of Rs. 80/- per month as agreed upon 
between the parties in the year 1961 is 


excessive and the defendants could not 


increase the rent to this extent in view 
of the provisions contained in the Rajas- 
than Premises (Control of Rent and 
Eviction) Act, 1950, and if so, what is 
its effect on the suit ?”. 

6. On the additional issue emitea 
the learned. Munsif recorded his finding 
dated December 23, 1967, holding that 
the rent of Rs. 80/- per mensem as 
agreed upon between the parties in 1961 
was not excessive, and. the -defendant 
could have increased the rent to Rs. 80/- 
per mensem under the provisions of the 
Act, having regard to the. fact that the 
shops in question were situate in the 
heart of the business locality of Hindaun 
and in view of the prevailing rents for 
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Similar shops in that locality. He held 
that the rent of Rs. 50/- per .mensem.paid 


‘in 1950, was but a concessional rent and 


could not. be treated to be the basic rent ` 
for purposes of the proviso to S. 6 (2) (b) 
of the Act. He remitted the finding along 
with the’ evidence adduced by the par- 
tles to the Court of Senior Civil Judge 
No. 2, Gangapur City. 

7. In appeal, the Additional City 
Judge No. 2, Gangapur City has reversed 
the decree of the learned Munsif and 
held relying upon certain recitals in the 
mortgage deed executed by Joharilal 
and .Ram Sahai in favour of one Kali 
Charan and the entries in the account 
books showing payment of rent, that the 
rent for the two shops was Rs. 8/- per 
mensum and therefore that: would be 
the basic rent for purposes of Explana- 
tion, and accordingly, determined the 
standard rent under S. 6 (2) (b) of the 
Act at Rs. 20/- per mensem, being 24 
times the basic rent. The learned: Civil 
Judge has completely overlooked the 
finding of the learned Munsif that the 
plaintiffs” documents are forged and 
fabricated and the books relied upon are 
not account books within the meaning of 
S. 34 of the Evidence Act. 


8. The decision of the revision turns 
upon a proper construction of S. 6 (2) (b) 
of the Act, particularly the Explanation 
thereto. It reads :— 

“6. Fixation of standard rent (1) Where 
no rent has been agreed upon or where 
for any reason the rent agreed upon: is 
claimed to be low or excessive, the land- 
lord or the tenant may institute a suit 
in the lowest court of competent juris- 
diction for fixation of Stannard rent for 
any premises. 


(2) The court shall, after holding such 
summary inquiry as it may consider just ~ 
and necessary, determine the standard 
rent for such premises and shall, in doing 
so, act. according to the following prin- 
ciples, namely— 

(a) Where the premises are let for re- 
sidential purposes or for any of the pur- 
‘poses of the public hospital, aushadhalaya 
or dawakhena, a recognised educational 
institution, a public library or reading 
room or any orphanage the standard 
rent shall. not exceed the basic rent in- 
creased by fifty per cent thereof: and 

‘(b) “Where the premises are let for any 
other purpose the standard rent shall not 
exceed two and a half time the basic rent 
thereof; 

- Provided that where the premises have 
been first let after the first day of Jan., 
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1965, the standard rent shall not exceed 
the basic rent thereof: 


` Explanation : — For the purposes of 
this sub-section the basic rent of any 
premises shall mean the rent at which 
the premises were let on the first day of 
Jan. 1962 and, if not let on that day, the 
rent at which they were first let after 
that day.” 

The terms of the Explanation are plain 
and unambiguous. As a matter of con- 
struction, the Explanation is nothing saan 
than a definition of what ‘basic rent’ 
for purposes of sub-s. (2) of S. 6 of the 
Act. 

§. During the pendency of the revi- 
sion, S. 6 of the Act was substantially 
amended by the Rajasthan Premises 
(Control of Rent and -Eviction) (Am- 
endment) Ordinance, 1975, published 
in Rajasthan Gazette, Extraordinary, 
Part IV-B dated Sept. 29, 1975, which 
has now been replaced by the Amending 
Act No. 14 of 1976. The words ‘or low’ 
in sub-sec. (1) have ‘been inserted. The 
figure ‘1962’ has been substituted for the 
original figure ‘1943’ in the Explanation, 


‘and the figure ‘1965’ has been substituted 


for the figure ‘1946’ in the first proviso 
to S. 6 (2) (b) of the Act. As. a result, of 
these amendments, the followiny conse- 
quences ensue: | 

(1) for purposes of sub-s. (2) of S. 6, 
the basic rent of any premises shall -be 
the rent at which the premises were let 
oyt on the first day of Jan. 1962, and, if 
not let out on that day, the rent at which 
they were first let out after that day, 
and 

(2) where the premises have been. let 


out after first day of Jan. 1965, the stan- 


dard rent shall not exceed the basic rent 
thereof. 


10. The Rajasthan Premises (Control 
of Rent and Eviction) (Amendment) Act, 
1976 makes these vital changes to bring 
the Act in conformity with the changing 
situation. The Amendment Act is a piece 
of socio-economic legislation. The figure 
‘1962’ was substituted for the original 
figure ‘1946’ in the Explanation obviously 
with a view to mitigate the hardship of 


the landlords due to freezing of rents. 


Similarly, in the matter of eviction of 
tenants, several important changes have 
been brought about, such as .prevéntion 
of eviction of tenants on the ground of 
default, balancing of mutual hardship in 
the case of bona fide need, etc. 


11. When the Act provides for a revi- 
sion under the’ proviso to sub-s. (2) of 
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S. 6 of the Act, it is urged that the re- 
vision must be taken as a continuation of 
the suit i.e., the suit must be regarded 
as still pending for purposes of S. 6 of 
the Act. The Court is, therefore, bound 
to take into consideration the amended 
provisions of the Explanation for pur- 
poses of the determination of the basic 
rent, The basic rent for purposes of de- 
termination of standard rent, must be 
the rent agreed upon between the par- 
ties on the first day of Jan. 1962. 


12. There was a very long and learned 
debate as to the nature of the revisional 
jurisdiction, i.e. whether a revision could 
be regarded as a continuation of the suit. 
On behalf of the plaintiffs, it was urged 
that by S. 22 (2) read with the proviso, 
the pre-existing right of revision by the 
High Court was preserved and therefore 
the Court has to look to S. 115 of the 
Civil P. C., 1908. There can be no doubt 
that the proviso to S. 22 (2), as worded, 
does not affect the powers of the High 
Court in revision. That is to say, the 
revision lies not under .S. 22 (2) of the 
Act, but under S. 115 of the Civil P. C. 
The question still is whether the High 
Court in its revisional jurisdiction can 
give effect to a subsequent change in the 
law. It is urged by the learned counsel 
for the plaintiffs that sitting. in revision, 
the High Court is only concerned with 
the correctness of the order of the learn- 
ed Additional Civil Judge No. 2, when it 
was passed, and the subsequent amend- 
ment of law cannot be taken into con- 
sideration for determination of that ques- 
tion. Reliance is placed on Pappathi 
Ammal vy, Sivagannam Pillai, AIR 1954 
Trav Co 526 (FB). I am afraid. that is too 
marrow a construction of the powers of 
the High Court under S. 115 of-the Civil 
P. C., 1908, and the correctness of the 
decision in Pappathi Ammal’s case (Supra) 
is open to question, | 

13. The law on -the subject has been 
succinctly stated in -Mulla’s Civil P. C., 
Volume I, at page 519 which thus reads: 

“Change of law pending revision— It 
has been held in some cases that a Court 
of revision cannot take into account any 
change in the law made during the 
pendency of the revision, as its function 
is only to see whether Courts below have 
acted within jurisdiction and the order 
was right when it was passed. In sup- 
port of this position, recourse has been 
had to the rule of construction that a 
change in substantive law has no re- 
trospective operation. But when an 
Ordinance was issued during the pendency 
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of the revision avowedly for being ap- 
plied to pending matters, the Court of 
revision must take into account. It is 
the practice of the Madras High Court 
to take note of subsequent events in 
disposing of revision petitions and to 
grant relief in accordance with altered 
circumstances.” l 


The learned counsel for the plaintiffs 
however strenuously urged that the au- 
thorities cited hy the learned author, do 
not support the proposition, and there- 
fore, the aforesaid statement cannot be 
said to be the lew. 


14. The learned counsel for the de- 
fendant, however, ‘brings to my notice a 
classical judgment of Subramania 
Ayyar, J. in Chappan v. Moidin Kutti, 
(1899) ILR 22: Mad 68 (FB) holding that 
the revisional jurisdiction of the High 
Court under §. 622 of the Civil P. C, 
1882 was but a parteof its appellate 
jurisdiction. True, ‘their Lordships were 
interpreting unamended Cl 15 of the 
-Letters Patent and a question arose whe- 
ther an appeal lay from an order of a 
Single Judge in revision. The words ‘not 
being an order made in the exercise of 
revisional jurisdiction’ were not there in 
S. 15 of the Letters Patent. Subramania 
Ayyar J., in delivering the judgment of 
the majority, observed :— l 

“An appellate ‘jurisdiction’ as pointed 
out by Story in the passage immediately 


following that already quoted, ‘may be. 
exercised in a variety of forms and in- . 


deed in any form which the Legislature 
may choose to prescribe’. Such jurisdic- 
tion may be exercisable only in certain 
specified classes of cases. Its exercise 
may be claimable by a party as a matter 
of right or only subject to his obtaining 
the leave of the Court which passed the 
decision to be appealed against. Again, 
the power to review or revise may be 
confined to points of law or may extend 
to matters of facts also, Clearly legisla- 
tive provisions as to such matters only 
lay down some of the limitations under 


which the jurisdiction is allowed to be- 


exercised.” 


“Nor are the conditions, prescribed 
by Section 622 for the exercise of 
the power of revision conferred by it, 
different in essence from the kind of 
limitations just above referred to and 
more commonly imposed by Legislatures 
on the exercise of appellate functions. 
But none of such limitations, however 
much it may circumscribe the exercise 
of the power, touches, as already re- 
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marked, the intrinsic quality of the power 
itself, Now, as S. 622 in question gives 
in terms to this court the power to re- 
vise decisions of Courts subordinate to it, 
it follows that the essential criterion of 
appellate jurisdiction, enunciated in the 
above quotation, is present In the case 
of proceedings held by this Court under 
that section and that the power exer- 


. Cised in such proceedings is therefore a 


part of the Court’s appellate jurisdiction”. 
Thus it is clear that the power of revi- 
sion exercised by the High Court was a 
part of the appellate court’s jurisdiction, 
Clause 15 of the Letters Patent was am- 
ended in 1919 and the words ‘not being 
an order made in the exercise of revi- 
sional jurisdiction’ were added into this 
clause and therefore the Full Bench de- 
cision in Chappan v. Moidin Kutti (Supra) 
of the Madras High Court is no longer 
good law as regards the maintainability 
of an appeal against an order of a Single 
Judge in revision. Nevertheless the 
weighty observations of Subramania 
Ayyar J. as regards the revisional juris- 
diction are still entitled to great weight, 


15. The question with reference to 
©. 115 of the Civil P. C.; 1908 was again 
considered by a Full Bench of the Mad- 
ras High Court in P. P. P. Chidambara 
Nadar v. C. P. A. Rama Nadar, ILR 
(1937) Mad 616 : (AIR 1937 Mad 385) 
(FB). Venkatasubba Rao J.. following the 
dictum of Subramania Ayyar J. in Chap- 
pan v. Moidin Kutti ((1899) ILR 22 Mad 
68) (FB) (Supra) held that there was no 
essential difference between proceedings 
by way of appeal and by way of revi- 
sion, except in regard to the conditions 
for the exercise of the powers. A similar 
question arose in State of Madras v. 
Asher Textiles Ltd., ILR (1980) Mad 130: 
(AIR 1960 Mad 180) and it was observed - 
that (at p. 183 of AIR),— 


“It is needless to point out that it has 
been an almost invariable practice of 
this court to take note of subsequent 
events, while disposing of civil revision 
petitions under S. 115, Civil P. CŒ. and 
grant reliefs to the parties in accordance 
with the altered circumstances, The 


nature of the jurisdiction is appellate 


and all the powers inherent in an ap- 
pellate court would be available to the 
court of, revision, subject to the limita- 
tion that it could interfere only under 
those conditions prescribed. by the sta- 
tute. If those conditions are satisfied, its 
powers are as wide as the Court of first 
instance or the appellate court,” 
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16. In one sense the jurisdiction 
under S. 115, C. P. C. is wider than even 
the eee of an appellate court 
It follows ereto that a court of revi- 
sion would have all the powers of appel~ 
late court except that the conditions of 
interference would have to be in ac- 
cordance with the relevant statutory 
provisions i.e. Section 115 of the Civil 
P. C., 1908. 


17. Now, it is well settled that the 
court is bound to give effect to a statute 
passed during the pendency of an ap- 
peal In Lachmeshwar Prasad Shukul v, 
Keshwar Lal Chaudhuri, AIR 1941 FC 5 
Vardachariar J. held that an appeal 
being in the nature of rehearing, it would 
be open to the court to mould its reliefs 
to be granted after taking in account 
even the facts and events which ‘have 
come into existence after the decree ap- 
pealed against i. e., the powers of an ap 
pellate court by virtue of O. 41, R. 33, 
C. P. C. are co-extensive with those of 
the original Court. . In this connection, 
reference may be made to the decision 
in Quilter v. Mapleson, (1882) 9 QBD 672, 
In this case, it was held that though a 
judgment of the subordinate court was 
correct according to law as it stood on 
the date thereof, the court of appeal 
could grant relief to the appellant ac- 
cording to law as it stood at the date of 
hearing of the appeal. There is no re~ 
- ason why the High Court, while exer- 


cising its revisional powers, cannot take ' 


inote of a subsequent change in the law 
and grant relief to the parties on the 
basis of such law. The decision in Ahser 
Textiles Ltd. (ATR 1960 Mad 180) (Supra) 
is a clear authority on the point. I am 
inclined to take the same view. Recently, 
their Lordships of the Supreme Court in 
Pasupuleti Venkateswerlu v. Motor and 
General Traders, AIR 1975 SC 1409 have 
reiterated the same view. Thus the 
court is bound to take notice of a change 
in law. Explanation, which is in the 
nature of a definition clause, having been 
amended, the rights of the parties must 
necessarily be governed by the amended 
Explanation. 

18. In view of the amended explana- 
. (tion, I have no hesitation in holding that 
by reason of the Kirayanama dated April 
2, 1961, executed by the plaintiffs, the 
basic rent of- the premises in .question 
cannot but be Rs. 80/- per mensem, as 
that was the rent being paid on the first 
day of -Jan. 1962.- The plaintiffs’ suit 
must therefore fail because’ the standard 
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rent cannot be less than the ‘basic rent 
of Rs. 80/- per mensem. 


19. The decision of the Tearned Ad- 
ditional Civil Judge cannot be upheld for 
enother reason. Under fhe scheme of 
the Act, the Court has no power to fix a 
standard rent unless it is found that the 
rent agreed upon is low or excessive, 
There is no such finding arrived at by 
the learned Additional Civil Judge that 
the rent agreed upon for the premises 
in question was excessive. This is a 
jurisdictional fact upon the determina- 
tion of which the court is invested with. 
the power of fixation of standard rent. 


20. That apart, the learned Additional 
Civil Judge could not go behind the ad- 
ditional issue framed by bis. predecessor- 
in-office who had given a finding that 
there could be no fixation of - standard 
rent unless it was found that the rent 
agreed upon in Kirayanama dated April 
2, 1961, was excessive. When the suit 
was remanded under O. 41, R. 25. of the 
Civil P. C., 1908, after framing ay issue“ 
specifically on the question, the pro- 
ceedings in the suit. had to be regulated 
accordingly. The powers of the court 
were circumscribed by the terms of the 
remand order. 


21. The contention that mere dies 
by the landlord or the tenant that the 
rent of a premise is low or excessive 
invests the Court with jurisdiction based 
on a literal meaning of sub-s. (1) of S. 6, 
cannot be accepted. Such a eonstruction 
would defeat the very scheme of the 
Act. The object of the Act. is to control 
eviction and regulate the relation of 
landlord and tenant by determining fair 
rent and providing payments thereof 


Section 5 of the Act provides that the- 


rent for any premises situate within the 
area to which this Act extends for the 
time being shall, subject to the other 
provisions thereof, ‘be ordinarily such, 
as may be agreed upon between the 
landlord and the tenant. There is no 
bar for increasing of prevailing agreed 
rent where no standard rent has been 
fixed, if the agreed rent is too low. Simi- 
larly, there can be scaling down of the 
agreed rent if it is’ found that the rent 
agreed upon is too high. Then comes 
sub~s. (1) and sub-s. (2) of S. 6, the 
material portion of which is quoted 
above, 

22. Clause (a) provides for an in- 
crease of the basie rent by 50 per cent 
thereof, where the’ premises are let for 
residential purposes or’ for any other 
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public purposes such as hospitals, edu- 
cational institutions ete. or where the 
premises are let for any other purpose, 
the standard rent shall not exceed the 
basic rent increased by 50 per cent. 
Clause (b) provides for the premises let 
for any other purposes i.e. the commer- 
cial purposes, the standard rent shall not 
exceed 2) times the basic rent thereof 
Where the premises have been let on or 
after first day of Jan. 1965, the standard 
rent shall not exceed the basic rent 
thereof, The explanation defines what 
the basic rent is, i e., the agreed rent as 
on first day of Jan. 1962. 

23. On a plain reading of these pro- 
visions, it is clear that the Court is not 
invested with jurisdiction on the mere 
claim by the landlord or the tenant that 
the rent agreed upon was too low or too 
excessive. Despite the language of sub- 
s. (1) of S. 6, it is implicit in the very 
nature of things, that the Court must 
come to a definite finding that the 
agreed rent was too low or too excessive. 
That is the only reasonable construction 
possible on the court’s power in the 
matter of fixation of standard rent. The 
court, therefore, can (cannot) be invested 
with jurisdiction to fix the standard rent 
of a premises unless it finds, as a fact, that 
the apreed rent was too low or too high. 
In the present case, there is no such 
finding reached by the learned Addi- 
tional Civil Judge. Im fact, there is no 
averment in the plaint that the rent, as 
aprons upon, was excessive. 

24. In view of the above discussion, 
the revision succeeds and is allowed. The 
judgment and decree of Additional Civil 
Judge No. 2, Bharatpur Camp are set 
aside, and those of the Munsif Hindaun, 
dismissing the plaintiffs suit are re- 
stored with costs throughout. 

Revision allowed. 
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Nand Lal, Petitioner v. The State 
Transport Appellate Tribunal, Rajasthan, 
Jaipur and others, Non-Petitioners., 

Civil Writ Petn. No. 194 of 1977, D/- 
2-8-1977. 

(A) Constitution of India, Art. 226 — 
Petitioner suppressing material facts in 
his petition — Not entitled to a writ. 


The power which the High Court has 


under Art. 226 of the Constitution is dis- 
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cretionary one. It would refuse to exer- . 
cise its discretion in favour of a party if 
it makes a false statement or suppresses 
facts in his application to the Court. AIR 
1951 Nag 16,.Rel on; (1917) 1 KB 486, 
Ref. l (Para 6) 
Anno: AIR Comm. Constitution of 
India (2nd Edn), Art. 226, Note 21. 


(B) Motor Vehicles: Act (1939), Sec- 
tion 64 (1) (e) (f) and 84-A — Order 
granting renewal of a permit — No ap- 
peal lies under S. 64 (1) (f) — Revision 
lies under S. 64-A. AIR 1956 Pat 437 and 
Civil W. P. No. 1926 of 1970, D/- 7-7-1971 
(Raj), Dissented from. 


The right of appeal conferred by 
CL (1) (f) is in respect of the grant of a 
permit. It does not relate to renewal of 
a permit. Cl (1) (e) provides an appeal 
against refusal of a renewal of permit. 
There is therefore no right of appeal 
against the grant of renewal of permit. A 
revision therefor lies under 5. 64-A 
against the grant of renewal of a per- 
mit. ILR (1961) Bom 174; 1943 Nag LJ 
117 (App. Tri C. P, & B.); AIR 1959 Mys 
17; ILR (1967) 1 Ker 502, Rel. on; AIR 
1959 SC 851, Dist; ATR 1956 Pat 437 and 
Civil W. P. No. 1926 of 1970, D/- 7-7-1971 
(Raj), Dissented from. 

(Paras 7, 10, 11, 13) 

Anno: AIR Comm. M.-V. Act (1939), 
8S. 64, Notes 8, 9. : 

(C) Motor Vehicles Act (1939), S. 2 (20) 
and S. 64 (1) (f) — The definition of the 
word ‘permit’ in S. 2 (20) of the Act does 
not include renewed permit and hence the 
word ‘grant’ in Cl. (1) (f) does not include.. 
renewal of a permit. AIR 1968 Raj 24 


Dist. (Para 16) 
Anno: AIR Comm. M. V. Act (1939), 
S. 64, Note 9. 
Cases Referred: Chronological Paras 
AIR: 1974 Raj 104 | 15 - 
(1974) Civil Writ: Petn No. 472 of 1974 
D/- 11-7-1974 (Raj) 15 
(1971) Civil Writ Petn No. 1926 of 1970 : 
D/-7-7-1971 (Raj) s 15 
ATR 1968 Raj 24 16 
TLR (1967) 1 Ker 502 13 
TLR (1961) Bom 174 ) 13 
AIR 1959 SC 851 = 12 
AIR 1959 Mys 17 13 
ATR 1957 SC 489 13 
AIR 1956 Pat 437 11 
ATR .1951 Nag 16 6 


1943 Nag’ LJ 117 (App Tri CP & B) 13 
(1917) 1°KB 486:116 LT 136; Ex Parte’ 
Princess Edmond De Polignac 6 


K. C. Sharma, - for, Petitioner; O. P. 
Sharma, for Non-petitioner No. 3. 
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ORDER:— This writ pétition by one 
Nand Lal is directed against the order of 
the State Transport Appellate Tribunal, 
Rajasthan, Jaipur, dated March 26, 1977, 
rejecting a preliminary objection that 
the revision preferred by the non-peti- 
tioner No 3, Laxman Kumar Arya under 
5. 64-A of the Motor Vehicles Act, 1939, 
was not maintainable, 


2. The material facts, in brief, are 
these, The petitioner held a stage carri- 
age permit on route Kekri-Ghatiyali, 
which was to expire on Nov. 10, 1976. In 
due course, the petitioner applied for 
renewal of the permit on July 8, 1976 
under S. 58 of the Motor Vehicles Act 
(hereinafter to be referred to as “the 
Act”). The substance of the renewal ap- 
plication was duly published in the Ra- 
jasthan Gazette dated Sept. 9, 1976, for 
inviting objections, if any. The matter 
for the grant of renewal of the permit 
came up for consideration at a meeting 
of the Regional Transport Authority, 
Jaipur, on Feb. 3, 1976. (Sic) (1977) 
The R.T. A. vide its resolution No. 11 of 
even date, granted the renewal applied 
for, stating that there were no objections 
received to the grant. Non-petitioner 
No. 3, Laxman Kumar Arya, who ap- 
parently had filed an objection to the 


_- grant of renewal of the permit, preferred 


@ revision before’ the S.T. A. Tribunal. 
A preliminary objection was reised by 
the petitioner that the non-petitioner 
No. 3, Laxman Kumar Arya had the re- 
medy of an appeal under S. 64 (1) (f) of 
the Act and, therefore, no revision lay 
‘under S. 64-A. The S.T. A. Tribunal, by 
its order dated March 26, 1977, overrul- 
‘ed the preliminary objection. 

3. The petitioner challenges the vali- 
dity of the order passed by the State 
Transport Appellate Tribunal on. the 
ground that the Tribunal was in error 
in holding that a revision against the 
- grant of renewal of a permit lies under 
5. 64-A and thereby assumed jurisdic- 
tion where it has none; and that non- 
petitioner No. 3, Laxmi Kumar Arya, not 
having objected to the grant or renewal 
of his permit under S. 57 (4), had no 
Tight to prefer an appeal under S. 64 (1) 
(f) much less a revision under 8. 64-A. 
There is no substance in any of the con- 
tentions. 

4. The writ petition must be rejected 
for two different reasons: firstly, the 


petitioner is guilty of suppressio veri; 


and therefore the petition must be dis- 
missed in limine; and secondly, the State 
Transport Appellate Tribunal has right- 


Nand Lal v. S. T. A. Tribunal, Rajasthan (Sen J.) 


A.I. B. 


ly held that no appeal lies under S. 64 
against the grant of renewal and there- 
fore the revision was competent under 
S, 64-A of the Act. 


3. The petitioner has deliberately 
made a false averment in para No. 2 
of the petition to the effect :— 


“It may be relevant to state here that 
no objection by anybody opposing the 
grant of such renewal in fevour of the 
petitioner was submitted.” 

Respondent No. 3, in para No. 2 of his 
reply has controverted this fact on an 
affidavit stating :— 


"The petitioner knowingly has made a 
false statement that no objection by any- 
body opposing the grant of such renewal 
in favour of the petitioner was submitt- 
ed. When the fact is that objection 
against the application for renewal dated 
8-7-1976 was filed by the petitioner 
(answering respondent) and the same was 
received in the office of the R.T.A. on 
8-10-1976 and was entered in Receipt 
Register at No. 16970 dated 8-10-1976 
and the certified copy of which was filed 
by the answering respondent along with 


_ the revision petition duly supported by 


his affidavit which was not controverted 
by the petitioner.” 

The writ petition must be rejected on this 
short ground alone. 


6. The power which the High Court 
has under Article 226 of the Constitu- 
tion, is a discretionary one. It would re- 
fuse to exercise its discretion in favour 
of a party if it makes a false statement 
or suppresses facts in his application to 
the Court: In Zikar v. Government of 
Madhya Pradesh, AIR 1951 Nag 16 the 
Hon’ble R. Kaushalendra Rao J. deliver- 
ing the judgment of the Division Bench, 
referred to the decision of Viscount 
Reading C. J. in case Ex parte Princess 
Edmond De Polignac (1917) 1 KB 486, 
where a rule nisi for a writ of prohibi- 
tion was obtained on false statements in 
the -affidavit and observed :— 

“The Court held that it “was not 
necessary to examine the merits. Vis- 
count Reading C. J. with whom Rindley 
and Low JJ. agreed stated the rule thus: 

‘Where an ex parte application has 
been made to this Court for a rule nisi 
or other process, if the Court comes to 
the conclusion that the affidavit in sup- ` 
port of the application was not candid 
and did not fairly state the facts, but 


‘stated them in such a way as to mislead 


‘the Court as te the true facts, the Court 
ought, for its own protection and te pre- 
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vent an abuse of its process, to refuse to 
proceed army further with the examina- 
tion of the merits. This is a power in- 
herent in the Court, but one which 
should only be used in cases which bring 
conviction to the mind of the Court that 
it had been deceived. Before coming to 
this conclusion a careful examination 
will be made of the facts as they are 
and as they have been stated in the ap- 
plicant’s affidavit, and everything will 
be heard that can be urged to influence 
the view of the Court when it reads the 
affidavit and knows the true facts. But. 
if the result of this examination and 
hearing is to leave no doubt that the 
Court has been deceived, then it will re- 
fuse to hear anything further from the 
applicant in a proceeding which has only 
been set in motion by means of a mis- 
leading affidavit.’ | 

The decision was upheld by the Court 
of Appeal.” 
Then again, the learned Judge proceed~ 
ed, stating:— 


“The very nature of the remedy re- 


quires that those who seek it must ap, 


proach the Court in perfect good faith 
and place all the material facts before 
the Court. Otherwise ‘the Court might 
be misled to pass orders the conse- 
quences of which may be far reaching 
and even irreparable. What acts are 
material in a particular case would 
necessarily depend on the nature 
of the order, direction or writ sought. 
Where, as here, the Court has reason to 
be satisfied that there has been a deli- 
berate concealment of facts so as to de- 
ceive it, the Court will decline to consi- 
der the merits and: reject the applica- 
tion. The rule stated by Viscount C. J, 
is very salutary.” 

In the present case, the petitioner is 
guilty of suppressing the. material facts 
in his application and made an attempt 
to mislead the court in issuing a show 
Cause notice. 

T. On merits, the State Transport Ap- 
pellate Tribunal was right in its con- 
struction of the provision contained in 
S. 64 (1) (e) of the Act. S. 64-A of the 
Act reads as follows :— 


"64-A. Revision.—The State ensor 
Appellate Tribunal- may, either on its 
own motion or on an application made 
. to it, call for the record of. any case in 
Which an order has been made by. a 
State Transport Authority or Regional 
Transport Authority and in which no ap- 
peal lies, and if it. appears.te the State 
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Transport Appellate Tribunal that the 
order made by the State Transport Au- 
thority and Regional Transport Authority - 
is improper or illegal, State Transport 
Appellate Tribunal may pass such order 
in relation to the case as it deems fit 
and every such order shall be final. 

A revision lies in a case to the State 
Transport Appellate Tribunal in which 
no appeal lies, . 

8. The question is as to whether an 
appeal is competent against an order of 
the Regional Transport Authority under 
S. 64 (1) (f) of the Act granting permit 
or. of a renewal of a permit. 

_ § The provisions of S. 64 (1) of the 
Act, so far as meterial, are as follows:— 

“64. Appeals—(1) Any përson :— 

(a) aggrieved by the refusal of the 
State or a Regional Transport Authority 
to grant a permit, or by any condition 
attached to a permit granted to him, or 

(e) aggrieved by the refusal of rene- 
wal of a permit, or 


(f) being a local authority or police 
authority or an association which, or a 
Person providing transport facilities who, 
having opposed the grant of a permit, 
is aggrieved by the grant thereof or by 
any condition attached thereto, or 
may, within the prescribed time ea in 
the prescribed manner, appeal to the 
State Transport Appellate Tribunal con- 
stituted under sub-s. (2), who shall, after 
giving such person and the original au- 
thority an opportunity of being heard, 
five a decision thereon which shall be 
final. 1) 

10. Section 64 of the Act provides 
for a right of appeal against certain’ 
orders by the Regional Transport Au- 
thority or the State Transport Appellate 
Tribunal, The different clauses of S. 64 
deal with different situations, each in- 
dependent of the others. A party claiming 
a right of appeal must bring his case 
within one of the clauses enumerated 
therein. There is a distinction between 
the grant of a permit and renewal of a 
permit. The right of appeal conferred 
upon a person under Cl. (1) (a) is in res- 


pect of the refusal of the grant of a per- 


mit or by any condition attached to a 
permit granted to him.- The right of ap- 
peal conferred ‘by Cl. (1) (Ð) is in res- 


_ pect of the. grant of a permit, and such 


appeal may he. preferred. by a leeal au- 
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thority or police authority or an associa- 
tion which. or by a person providing 
transport facilities. who, having opposed 
the grant of a permit, is aggrieved by 
the grant thereof or by any condition 
attached: thereto Im contrast .to this, 
Cl. (i) €) of S& 64 only provides for an 
appeal against the refusal of a renewal 
of permit. There is no right of appeal 
provided! against: the grant of renewal. 
That. is clear enough from a plain read- 
jng of the different clauses of this section. 


11.. With respect, the decision of Das. 


C.. I.. and. Imam J. in Mahabir Motor Co. 
Bhagalpur v.. State of Bihar. AIR. 1956 
Pat 437 taking a view to the contrary, 
does not lay down good lIaw. Their 
Lordships failed to draw the distinction 
Betweer the grant of a permit and the 
renewal of @ permit in Cis., (ay and (e) 
of S. 64 ) of the Act. In my view, 
they were also not right in holding that 
the expression “grant” in CI. (£) includes 
also thre renewal of a permit. These are, 
in my view, two different things altoge- 
ther. Merely Because a person has the 
right to oppose a renewal, it does not 
imply that he could be ‘brought af par 
with æ person, who braving opposed to 
the grant of the permit, Is aggrieved by 
the grant. Cl. (f) should be read as to 
confine Ï tœ a case where a person having 
opposed! the grant of a: permit, as distin- 
guished from fhe renewal of a permit, is 
aggrieved by the grant. No doubt under 
sub-s; (2) ef S 58 am application for 
renewal is to be disposed of as if if were 
am application for a permit. That section 
only deals with procedure and has no 
relevance in fhe construction of S. 64 (1) 
(i). It is: apparently wrong to suggest 
tat CL (È of S G#’ @) relates not 
merely to the grant of a permit but also 
the renewal of @ permit; and consequent- 


. "lily, that a person who is aggrieved by 
the order of renewal, has the right to. 


` tperfer an appeal under S, 64 (1) (f) of 
tfe Act, Such a construction will result 
jim absurdity, as it would render S. 64 
(Lt) (e) entirely nugatory, The Lepisla- 
ture, im its wisdom, has conferred a right 
Of appeal against the refusal of renewal 
of a permit as opposed to the grant of 
renewal. Im the case of grant of rene- 
wal. there is no right of appeal provid- 
edi at all | 

12, The deeisfon of their Lordships of 
the Supreme 
Anant Prashad AIR 1959 SC 851 is clear- 
ly distinguishable. There, - there were 
competing claims. There were two ap- 
plications in respect of the same permit, 
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one of which was by way of renewal to 
which objections had been filed and the 
other was a fresh application for the 
grant of a permit. Their Lordships 
held that an order granting a renewal of 
the permit amounts, in fact, to refusal 
to grant the permit to the. person mak~« 
ing a fresh application and therefore: he 
aggrieved under 
Cl. (a). The reason for the decision is 
obvious. In dealing with such an appeal 
under ‘Cl. (a), the appellate authority has 
jurisdiction to cancel the permit granted 
to the non-applicant because Cl. (f) does 
not, in any way, restrict the power of the 
Appellate Tribunal to grant all proper 
reliefs in the appeal under Cl. (a). In 
dealing with this aspect, their Lordships 
of the Supreme Court in Ram Gopal’s 
case, AIR 1959 SC 851 (supra) observ- 
ed (at p. 854) :— 


“,..The different clauses in the section 

deal with different situations, Each is 
independent of the others. CL (f) deals 
with a case where an objection had been 
filed against the fresh grant or the rene- 
wal of a permit but the permit has none 
the less been granted or renewed. The 
clause gives the objector a right of ap~ 
peal against the: result of the rejection 
of his objection if he is one of the per- 
sons mentioned in it. The clause gives 
him that right irrespective of the fact 
whether he has a right of appeal under 
any of the other clauses or not. It does 
not say that a permit pranted or renew- 
ed cannot be questioned except at the 
instance of the persons mentioned in 
CL (f); it does not affect the right of 
appeal under the other clauses. If an ap- 
peal lies under any of the other clau- 
ses, that of course must be an effective 
appeal and the appellate authority must 
therefore have all powers to give the 
relief to which’ the appellant is found 
entitled.”  ' 
That, however, was a case of competing 
claims, As already stated, when there 
were two applications in.respect of the 
same .permit, one of which is by way of 
renewal to which objections have ‘been 
filed and the other is an application for 
fresh grant, the appellate authority may, 
while dealing with an appeal under Sec- 
tion 64 (1) (f) against the refusal of a 
fresh permit, set aside the renewal of 
the permit. 

13. I am fortified in my view that no 
appeal lies against the grant of a rene- 
wal, by the views expressed by the ma- 
jority of the High Courts. Under Sec- 
tion 64 (1) (e), an appeal lies against the 
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refusal of renewal of a permit, but no 
appeal lies against the grant of the rene- 
wal. In Central Provinces. Transport 
Services. Jabalpur v. State’ Transport 
Authority. Bombay ILR (1961) Bom 174, 
it was observed:— 


“From the language used in Clis. (a), 
(e) and (f) of this section it would be 
clear that the Legislature has deliberately 
drawn a distinction ‘between grant of 
a permit and renewal of a permit. Under 
Clause (a) where a person who has 
applied for grant of a permit is re- 
fused the permit, the is entitled to 
prefer an appeal. Under Clause (f) if a 
person or authority has opposed the 
grant of a permit to another and is ag- 
grieved by the grant of- the permit, the 
person or the authority can prefer an 
appeal -Under Cl. (e) a person aggrieved 
by the refusal of the renewal of permit 
is entitled to prefer an appeal, There is 
no express provision entitling a person 
who has opposed the renewal of a per- 
mit to appeal against the order of the 
R. T. A. to renew the permit.” 

It was further observed, 


“In this connection it is to be noted 
that the Supreme Court has drawn a dis- 
tinction between the grant of a permit 
and the renewal of a permit. Grant of 
permit confers a substantive right on the 
parties and one of the rights incidental 
to that right is the right of renewal of 
the permit. In V. C. K. Bus Service v. 
R. T. Authority, AIR 1957 SC 489, Ven- 
katarama Ayyar J. of the Supreme Court 
observed as follows (p. 492):— 

‘A reading of the relevant provisions of 
the Act and of the rules leads in- 
dubitably to the conclusion that a re- 
newal is a continuation of the permit 
previously granted. ‘The fact that the 
grant of renewal is not a matter of 
course, or that it is open to the autho- 
rities to impose fresh conditions at the 
time of renewal does not, when the per- 
mit is in fact renewed, alter its character 
as a renewal.’ 

Bearing in mind this decision, if we 
look at CL (f), the only conclusion which 
can be drawn is that it provides for ap- 
peals against orders granting permits and 
not for appeals against orders granting 
renewal of permits.” 

To the same effect, are the decisions in 
Prabhat Transport Union v. Mathura 
Prasad Shrivastava, 1943 Nag LJ .117 
(App Tri); M. Basha v. C. Sultan Beig, 
AIR -1959 -Mys 17 and Kuriakose v. Re- 
gional Transport Authority, ne (1967) 1 
Ker 502, - Pee 
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14. These authorities have laid down 
that a person aggrieved iby fhe refusal to 
renew his permit is entitled to prefer 
an appeal under S. 64 (1) (e) of the Act, 
but a person who thas opposed ithe re- 
newal of a permit, has mo right to appeal 
against the order of the Regional Tran- 
sport Amthority granting the renewal of 
the permit. That is a view which is in 
consonance with the plain meaning of 
S. 64 (1) of the Act. I am entirely in 
agreement with the wiew expressed in 
these decisions. That teing so, the State 
Transport Appellate Tribunal was right 
in rejecting fhe preliminary objection 
that fhe revision preferred ‘by respondent 
No. 3, Laxman Kumar Arya, under 
S. 64-A of the Act was not maintaindble. 


15. Tt is, however, necessary to ‘notice 
a few authorities cited ‘by the learned 
counsel for the petitioner, which .are of 
no avail In Civil Writ Petn. No. 1926 of 
1970, M/s. Modern Transport, Kota v. 
5. T. A. Rajasthan, Jaipur, decided on 
July 7, 1971 (Raj), Gattani J. appears ‘to 
have taken the view ‘that an appedl ‘lies 
under S. 64 (1) (@) of the Act against the 
order of the Regional "Transport Autho- 
rity granting of -counter-signature. ‘That 
decision, I am afraid, ts against the plain 
wording of this S. 64 (1) (d). The deci- 
sion was reversed ‘by a Division “Bench in | 
Samarathmal v. Jugaldas, ATR 1974 Raj 
104 on another poirt. In my view, ‘the 
decision of ‘Gattami J. ‘having been Te- 
versed, his observations that <a. person 
aggrieved by ‘the grant of -counter-signa- 
ture, js entitled to prefer an appeal under 
S. 64 (1) (d) of ‘the Act, ‘cannot be ac- 
cepted, In Civil Writ Petn. No. 472 of 
1974, Raghuveer v. S. T. A. T. decided 
on July 11, 1974 (Raj), Toshi J. has held 
that the petitioner, mot having ‘objected 
to the grant, could not prefer ‘a revision f 
under S. 64-A of ‘the Act. That ‘is, how- 
ever, an entirely a different matter. 


16. Lastly, the contention ‘is that the 
definition of the term “permit” .as de- 
fined in ‘S. 2 (20) of ‘the Act, as inter- 
preted ‘by this Court in Jagjit ‘Singh v. 
State of Rajasthan, ATR 1968 Raj ‘24 in- 
cludes a renewed permit, ‘and ‘therefore 
the expression “grant” ‘in. ‘S. ‘64 (1) ‘(£) of 
the Act includes also the renewal of a 
permit. TI am afraid, ‘the contention can- 
not be-accepted. In Jagjit Singh’s case 
(supra, the Court was mot concerned 
with the construction .of S. 64 (1) (D of 
the Act at all It is an anthonity for the 
propesition that a renewed permit ‘being 
in continuation of the original permit, df 
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the grant of permit is set aside, the re- 
newal of that permit is automatically set 
aside, 


17. In view of the aforesaid discus- 
sion, the writ petition fails and is dis- 
missed with costs. Hearing fee Rs. 100/-. 

Petition dismissed. 


~ 
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A. P. SEN, M. L. JOSHI AND 
M. L. SHRIMAL, JJ. 

Har Govind Pant, Petitioner v. Chan- 
cellor, University of Rajasthan and 
others, Respondents, 

Civil Writ Petn. No. 311 of 1977, D/- 
8-11-1977. 


(A) Constitution of India, Arts. 319 


(d), i57 — Term “employment” — 
Meaning of — Office of Governor of 
State is not employment — Appoint- 


ment of Ex-member of State Public Ser- 
vice Commission as Governor is not in- 
valid — (Words and Phrases — “Employ- 
ment’). 

The office of a Governor of a State 


` is not an employment under the Govern- 


ment of India within’ the meaning of 
Art. 319 (d) of the Constitution. There- 
fore, appointment of an ex-member of a 
State Public Service Commission as the 
Governor of the State is not invalid. 
Consequently orders passed by him in 
the capacity of a Chancellor of a Uni- 
versity are valid. 
(Paras 22, 48, 49, 122, 123) 
Art. 319 finds place in Part XIV of 
the Constitution, which relates to “Ser- 


- vices” under the Union, and the States. 


The bar against employment under 
Art. 319 is obviously against “services 
and posts in connection with the affairs 
of the Union or of any State.” The 
word “employment” must take its colour 
and content from its context, and can- 
not be read in isolation. The constitu- 
tional ‘bar contained in Art. 319 (d), 
therefore, is against future Government 
employment and does not relate to a 
Constitutional office like that of a 
Governor. (Rara 19) 


(Note :— The judgments in the Case are 
printed in the order in which they are 
given in the certified copy.—Ed.). 
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Eligibility to a Governor's office is laid 
down in Art. 157 and it depends on 
citizenship and age. Art. 319 (d) cannot 
he projected into Art. 157. Art. 157 is 
not controlled by Art. 319 (d). There 
are no words like “subject to other pro- 
visions of the Constitution” or “not 
otherwise disqualified” in Art. 157. That 
is a common legal device to indicate 
that the Article does not stand by itself, 
The absence of such words is rather 
significant. Art. 319 (d) cannot, there- 
fore, be read into Art. 157. (Para 23) 


The word “employment” denotes the 
relationship of master and servant. The 
test is whether an employer possessed 
the right not only to control what work 
the employee was to do, but also the 
manner in which the work was to be 
done. From a survey of the relevant 
provisions it will appear that the Gover- 
nor is a creature of the Constitution. 
He owes his appointment to the Consti- 
tution and holds the position of privilege 
under it. Under the oath he has to. up- 
hold the Constitution and perform his 
duties of office as prescribed by the 
Constitution and: preserve and protect 
the same. Looking to the oath which 
the Governor takes the Central Govern- 
ment has no power or authority to direct 
him to discharge his functions in a par- 
ticular manner. He is not bound nor 
does he undertake to obey the order of 
the Central Government or the Presi- 
dent with the scope of. his functions and 
duties, Ours is a Constitution where 
there is a combination of Federal struc- 
ture with unitary features while in a 
Unitary State there is only one .Govern- 
ment; Federal State involves multi- 
Governments namely: national or fede- 
ral government and the Government of 
component States. A Federal State, in 
short, is a fusion of several States into 
a single State in regard to the matters 
affecting common interest leaving each 
component State to enjoy autonomy in 
regard to other matters. Under our 
Constitution certain powers vest in the 
Central Government leaving certain po- 
wers to its component units to exercise 
autonomy in spheres assigned to them 
in the Constitution itself. The compo- 
nent States are not merely delegates or 
agents of the Federal Government. Both 
Federal and State Governments draw 
their authority from the same source, 
the Constitution. Looking to the nature 
of the office, his functions and duties 
and powers it will appear that the 
Governor has been given a positive role 
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and place in the Constitution. He is 
high constitutional functionary and ‘is 
one of the -principal organs of ‘the State © 
namely, the executive as well as the 
legislature. The source and powers, 
functions and duties of both the Presi- 
dent and the Governor are laid down in 
the Constitution and both are bound by 
it. Both of them independently work in 
their own sphere. He is the defender of 
the Constitution and the law and the 
watchdog of the interest and well being 
of the people of the State. In particular, 


the Governor is vested with certain dis- 


cretionary powers in the exercise of 
which he can act independently. One of 
his independent functions is the making 
of the report to the Union Gavernment 


on the strength of which the Presiden- - 


tial powers under Art. 356 (1) of the 
Constitution could be exercised so far 
as the acts in the larger interest of the 
people “to defend the Constitution and 
the law.” Undoubtedly, the Governor 
is not bound by the directions either of 
the President or of the Central Govern- 
ment in the matter of discharge of his 
functions which falls within the sphere 
of the State. The very oath which he 
takes before entering upon office clearly 
establishes that he is not at all the ser- 
vant of the President or the Central 
Government. (Paras 24, 80) 


In the framework of the Constitution - 


there is no power vested in any autho- 
rity to issue any directions or instruc- 
tions to the Governor nor any rule can 
be made to lay down code of his con- 
duct for his guidance, (Para 81) 


' The Governor is alse Ex-Officio a 
Chancellor in most of the Universities. 
He also exercises powers to grant par- 
don. While exercising the discretionary 
powers, the Governor cannot be said to 
be acting as an employee under the 
Government of India. The Governor 
functions for most purposes as a part 
of the State apparatus, but is meant at 
the same time to be link with the 
Centre. The official emblem of the unity 
of the country is the Governor. 

(Para 103) 


_ Anno: AIR’ Comm. Constn. of India, 
Art, 319, N. 1. 


(B) Constitution of India, Art. 226 — 
Locus standi to apply — Petitioner Pro- 
fessor challenging validity of resigna- 
tion of Vice-Chancellor of University -—~ 
Vice-Chancellor himself not. making any 
grievance and seeking relief — Held, 
petitioner had no locus- standi to file the 
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petition -— On facts held that the resig- 
nation was voluntary. (Paras 55, 56) 


Anno: AIR Comm. Constn. of India, 
Art. 226, N.. 22. 

(C) University of Rajasthan Act 
(1946), S. 13 (4) — Reversion of emplo- 


yee to Peedi post: — Allegations of 
mala fide — Proof. ~- 

He who seeks to invalidate or nullify 
any act or order must establish the 
charge of bad faith, and abuse or mis- 
use of government af its powers. In 
the present case, there are no allega- 
tions of a personal nature. Further the 
allegations are wholly irrelevant and 
even if true, would not afford a basis 
upon which the petitioner would be 
entitled to any relief. (Para 60) 

There is nothing wrong for the Chief 
Minister of a State meeting the Gaver- 
nor as ex-officio Chancellor to discuss 
matters relating to education in the 
State, A meeting between them obvi- 
ously brought about. the University of 
Rajasthan (Amendment) Act, which was 
passed by the State Legislature on July 
29, 1977, and also led to the appointment 
of three commissions of Enquiries into 
the affairs of the three Universities. 
There is nothing wrong in the Chief 


Minister meeting the Governor in regard - 


to the taking of these steps. 
(Para 60) : 


Further, the verification clause does 
not disclose the source of knowledge of 
the petitioner nor does it specify which 
of the allegations are true to his per- 
sonal knowledge and which are true to 
his belief. The charge of mala fides 
must therefore fail. (Para 60) 


(D) University of Rajasthan Act 
(1946), S. 13 (4) (a) — Existence of 
oor dare for invoking S. 13 (4) (a) — 
ction of Vice-Chancellor — Ne- 
pela — (Constitution of India, Art. 
226). 

Section 13 (4) (a) of the Act puts no 
limitations on the powers of the Vice- 
Chancellor. On the contrary, by the use 
of the words “in his opinion”, leaves the 
matter to the subjective satisfaction of 
the Vice-Chancellor. His satisfaction 
that there was emergency in fact, which 
called for immediate action, cannot be 
called in question. There can be no 
doubt that the Acting Vice-Chancellor 
was fully. satisfied that there was imme- 
diate need to take recourse to his emer- 


wency powers under S. 13 (4) (a) of the 


Act. From a bare perusal of the order, 
it is quite clear that the Acting Vice- 


Chancellor applied his mind to the cir- 


we 
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cumstances prevailing and was satisfied 
that there was need to invoke his po- 
wers under S. 13 (4) (a) of the Act. 
(Paras 61, 62) 
The challenge to the impugned order 
on the ground that factually there was 
no emergency and therefore it was bad 
under S. 13 (4) (a) of the Act, must 
also fail because the newly constituted 
Syndicate at its meeting accorded appro- 
val to the action of the Acting Vice- 
Chancellor, in terminating the services 
of the petitioner to the post of a Reader. 
By the act of ratification, the Syndicate 
has adopted the act of the Vice-Chan- 
cellor as its own. That apart, the order 
of the Acting Vice-Chancellor under 
S. 13 (4) (a) of the Act was subject to 
the appeal to the Syndicate under cl (b) 
thereof. The petitioner, on his own 
showing, has not filed any appeal and 
he cannot be- permitted to challenge the 
order of termination by a writ peti- 
tion. (Para 64) 


Anno: AIR Comm. Constn. of India, 
Art. 226, N. 19. 

(Œ) Constitution of India, Arts. 311, 
226 — Reduction in rank — Petitioner 
a reader appointed on probation as 
Director — His reversion to post of 
reader jis not reduction — Petitioner 
could not have been straightway 
appointed in a substantive capacity 
under the relevant provisions of the 
University Act — Court could also not 
issue direction to the University to ex- 
tend probationary period. (Para 65) 


..Anno: AIR Comm. Constn. of India, 
Art. 311, N. 23; Art. 226, N. 26. 


(Œ) University of Rajasthan Artt 
(1946), S. 12 — Resignation by Vice- 
Chancellor — Can be accepted with 
immediate effect. 


The ultimate authority to determine 
the date when the resignation would 
take effect under this provision, is the 
Chancellor. When the resignation is 
accepted with immediate effect, the office 
of the Vice-Chancellor falls vacant forth- 
with. The appointment of an Acting 
Vice-Chancellor is not invalid merely by 
reason of the fact that the period of 
60 days mentioned in S. 12 (4) of the 
Act had not elapsed. S. 12 (4) has 
been enacted with a definite purpose 
namely, to enable the Chancellor to 
have sufficient time to make the* neces 
sary arrangement under S. ‘12 (7) of the 
Act so that the duties of the office of 
the Vice-Chancellor may be carried on, 
in the event of his resignation. It is not 
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meant to give the outgoing Vice-Chan~ 
cellor time to withdraw his resignation 
Le, any locus poenitentiae. 
(Para 67) 
(G) University of Rajasthan Act 
(1946), S. 12 (6) and (7) — Resignation 
by Vice-Chancellor — Appomtment of 
Acting Vice-Chancellor as temporary 
arrangement is valid — Term “otherwise” 
in S. 12 (7) includes resignation. 


There are many eventualities where a 
vacancy in the office of the Vice-Chan- 
cellor may occur viz. by reason of 
death, resignation or removal or other- 
wise. Such vacancy is likely to occur 
when the Vice-Chancellor notifles his 
intention to demit his office. There can 
be no doubt that in the event of his 
resignation, a vacancy in the office is 
likely to occur within the meaning of 
S. 12 (6), and therefore, the Chancellor 
is bound to take necessary steps for ĝl- 
ing in the vacancy in accordance with 
the provisions of sub-sec. (1). The 
taking of steps, however, is bound to 
take time. Till a new Vice-Chancellor 
is appointed, the Chancellor must, of 
necessity, take recourse to S. 12 (7) and 
make a temporary arrangement for 
carrying on the office of the Vice-Chan- 
cellor. Eventually, a Vice-Chancellor 
will have to be appointed but till then 
the Chancellor is competent to appoin# 
an Acting Vice-Chancellor. ` 

(Para 68) 

The provision under S. 12 (7) envis- 
ages a temporary vacancy in the office 
of the Vice-Chancellor by reason of 
leave, illness or otherwise and vests tha 
Chancellor with authority to make such 
arrangement, as he may deem fit. The 
words “or otherwise” in the context, in 
which it appears, cannot be read as 
ejusdem generis. A temporary vacancy, . 
may occur by reason of leave or illness 
or of various other reasons. ‘The matter 
is, therefore, left at large by the use 
of the word “otherwise” and it is futile 
to contend that “resignation” is not 
covered by it. It could not also be con- 
tended that the Chancellor could only. 
have appointed a Committee of Manage- 
ment under S. 12 (7), but could not have 
appointed an Acting Vice-Chancellor. 
Even if there was such a practice the 
practice is not of universal application. 
At any rate, the practice followed previ- 
ously could not control or limit the 
operation of S. 12 (7) which leaves the 
matter to the discretion of the Chancel- 
lor. The Chancellor is empowered to 
make such arrangement for carrying on 
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the office of the Vice-Chancellor, as. he 
may deem fit. The words “as he may 
deem fit” in S. 12 (7) are of wide im- 
port. It all depends on the circumstan- 
ces that. prevail for the time being. 
S. 12 (1) relates to substantive appoint- 
ment. Until a substantive appaintment 
Is made under S. 12 (6), there is a 
temporary vacancy and, therefore, 5. 12 
(7) comes into play. (Para 69) 
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R. V. Agarwal, Dalip Singh and 
Dinesh Swami, for Petitioner; P. 85. 
Nariman with S. K. Tewari, for the 
State; S. K. Tewari Advocate General, 
for Chancellor of the University of 
Rajasthan; C. M. Mathur and G. S. 
Bafna, for University of Rajasthan; 
C. N. Sharma, for Union of India (Inter- 
venor); M. Mridul for the Intervenor 
Gulam Mustafa. 


A. P. SEN, J.:— This writ petition 
has been referred to a Full Bench at 
the instance of the State Government 
because it involves a question as to the 
validity of the appointment of Shri 
Raghukul Tilak as Governor of Rajas- 
than. 


` 2. The relevant facts giving rise to 
the writ petition, shortly stated, are that 
during the period of Emergency, the 
petitioner, who holds a substantive rank 
of a Reader in Political Science in Uni- 
versity of Rajasthan, was appointed as 
Officiating Director, Institute of Corres- 
pondence Studies, on Sept. 29, 1975 by _ 
the then Vice-Chancellor Dr. G. C. 
Pande, respondent No. 2. His services 
were placed on deputation from the De- 
partment of Political Science and in due 
course the post was advertised. On the 
recommendation of the Selection Com- 
mittee constituted for the purpose, 
which was duly approved by the Syndi- 
cate, the: petitioner was appointed as 
Director, Institute of- Correspondence 
Studies, on probation, for a period of one 
year in the pay~scale of Professor in the 
or aa iLe., in the grade of Rs. 1100- 
600. 


3. Shri Raghukal ‘Tilak assumed 
charge of the office of the Governor of 
Rajasthan on May 12, 1977. Under 
S. 10 (1) of the University of Rajputana 
Act, 1946 (hereinafter to be referred to 
as “the Act”), he became the Chancellor 
of the University of Rajasthan by 
virtue of his office as Governor. Inci- 
dentally, Shri Raghukal Tilak was a 
Member of the Rajasthan Public Service 
Commission during the year 1958-59. 


4 Affairs of the University were in 
a complete mess and therefore the 
Chancellor addressed a letter dated 
June 24, 1977 to the then Vice~Chancel- 
lor stating. that he was receiving com- 
plaints -about the manner of appoint- 


_— 


76 Raj. [Prs. 4-11] 


ments of teaching and non-teaching staff 
during the period of Emergency and 
that as he would need some time to 
decide as to what was to be done about 
these complaints, he would, in the mean- 
while, like him not to confirm the ap- 
pointments made in the last two years, 
and accordingly directed him not to 
confirm such appointments. 

5. There was an open clash between 
the then Vice-Chancellor Dr. G. C. 
Pande, and the Chancellor. In response 
to the Chancellor’s letter, the then Vice- 
Chancellor, in his reply stated,— 


“May I submit that ‘the manner of 


appointment of teaching and non-teach- 
ing staff in the University of Rajasthan’ 
is regulated by statutory provisions and 
has nothing to do with the emergency 
period’. 

As for confirmation, I am duty bound 
to point out that under’ the rules in 
force a University employee on proba- 
tion is entitled to confirmation on com- 
pletion of one year’s satisfactory work.” 
This was nothing but an open defiance 
of the Chancellor’s order. Thereafter, 
the Chancellor and the Vice-Chancellor 
appear to have met several times to dis- 
cuss the University affairs. 


6. Eventually, the then Vice-Chan- 
cellor Dr. G. C. Pande, addressed a 
letter dated July 13, 1977 submitting his 
resignation from the post of Vice-Chan- 
cellor with immediate effect seeking 
permission to revert to his substantive 
post of Professor in the University, 
Department of History and Indian 
Gulture, 


7. On July 14, 1977, the then Vice- 
Chancellor Dr. G. C. Pande, after sub- 
mitting his resignation, called an emer- 
gency meeting of the Syndicate over 
which he presided. The minutes of the 
` proceedings record that he had submit- 
ted the resignation from the office of 
the Vice-Chancellor to the Chancellor 
on July 13, 1977, with a request to ac- 
cept the same with immediate effect. 


- -The Syndicate then recorded its appre- 


ciation of the services of Dr. G. C. Pande 
as Vice-Chancellor of the University 
and resolved that on his being relieved 
from the office of the Vice-Chancellor 
he be reverted to the post of Professor 
in the Department of History. The 
Syndicate further resolved that a.senior- 
ity list of the University Professor be 
sent to the Chancellor so as to facilitate 
him in taking a decision about the 
arrangements for carrying on the office 
-of the Vice-ChanceHor till his successor- 
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in-office is duly appointed, as requis 
under S. 12 (7) of the Act. 


8. On receipt of the report of the 
Syndicate, the. Chancellor accepted the 
resignation of the then Vice-Chancellor 
Dr. G. C. Pande with effect from July 
14, 1977. In the vacancy thus caused, 
the Chancellor appointed Dr. Om Pra- 
kash, University Professor of Economie 
Administration and Financial Manage- 
ment, University of Rajasthan, to be 
the Acting Vice-Chancellor under Sec- 
tion 12 (7) of the University of Rajputana 
Act, till further orders. 


$. It further appears that before re~ 
linguishing his office as Vice-Chancel- 
lor, Dr. G. C. Pande, respondent No. 2, 
left a nate dated July 13, 1977 for the 
Registrar of the University, stating that 
he found that the petitioner and two 
others, who had been appointed on pro- 
bation for a period of one year from 
Aug. 1, 1976, had directly worked under 
him and that their work was satisfac- 
tory and in his opinion, they deserved 
to be confirmed. On July 30, 1977, the 
Acting Vice-Chancellor, in exercise af 
the powers vested in him under Sec- 
tion 13 (4) of the Act, dispensed with 
the service of the petitioner as Director, 
University of Correspondence Studies 
and reverted him to his substantive post 
of Reader in Political Science with 
effect from Aug. 1, 1977. It appears 
that before taking the step, the Acting 
Vice-Chancellor postponed the meeting 
of the Syndicate scheduled to be held on 
July 18, 1977. The next date for the 
meeting of the Syndicate, as and when 
fixed, was to be notified to the Members. 


10. The petitioner seeks the issuance 
of a writ Of mandamus to quash the 
order of the Acting Vice-Chancellor 
dated July 30, 1977, terminating his ap- 
pointment as Director, Institute of Cor- 
respondence Studies at the end of the 
period of probation and reverting him 
to his substantive post of Reader in the 
University Department of Political 
Science with immediate effect, and for a 
direction to the respondents to restore 
the petitioner to the rank of Professor 
in the Department of Political Science. 


11. The most cardinal point, on which 
Shri R. V. Agarwal, learned counsel for 


the petitioner, assails the order of rever- 


sion is that Shri Raghukul Tilak, having 
been a Member of the Rajasthan Public 
Service Commission in the year 1958-59, 
was’ ineligible, by reason of Art. 319 (d) 
of the Constitution, from being appoint- 
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-ed to the post of Governor and there- _ 


fore, was not competent to accept, as ex 
officio. Chancellor, the resignation of. the 
then Vice-Chancellor Dr. G. C. Pande, 
on July 14, 1977, and consequently, the 
appointment of Dr. Om Prakash, Univer- 
sity Professor of Economic Administra- 
tion and Financial Management, as the 


Acting Vice-Chancellor of the Univer- 


sity, was invalid and therefore, the 
Acting Vice-Chancellor could not have 
passed the impugned order of reversion. 
Shri Agarwal concedes that Shri Raghu- 
kul Tilak, being the Governor and thus 
head of the State under Art. 154 (1), 
does not hold an employment under the 
State Government, but he contends that 
Shri Raghukul Tilak holds on employ- 
ment under the Government of India. 
The whole controversy turns on the ap- 
plicability of Art. 319 (d) to the office 
of Governor, and particularly, on the 
meaning of the word “employment” Oc- 
curring therein. He contends that the 
Governor is nothing but an employee of 
the Government of India. His appoint- 
ment is by the President under Art. 159 
of the Constitution. The word ‘Presi- 
dent” there means the President acting 
‘on the aid and advice of the Council of 
Ministers and therefore, according to 
him, the appointment is by the Central 
Government, -and under Art. 156 (1), 
Governor holds his office during the 
pleasure of the President. Though the 
Governor is the head of the State under 
Art. 154 (1), he is to act with the aid and 
advice of the council of Ministers under 
Art. 161. The Governor is an employee 
of the Government of India because he 
is appointed as such and he draws his 
emoluments like any other employee 
and the is also subject to control of the 
Union in service matters. What is the 
nature of the control, it :is said, must 
necessarily depend on the nature of the 
office. There may be complete control 
or partial control, Shri Agarwal tfur- 
ther contends that the concept of the 
constitutional role of Governor is fast 
changing. With the recent proclamation 
of Emergency under Art. 352, the Gover- 
nor, for all intents and purposes, acted 
as a mere agent of the Central Govern- 
ment carrying out the behest of the then 
Prime Minister. That apart, he contends 
that under Art. 356, the Governor has 
to report in certain circumstances, to the 
President that there is failure of Con- 
stitutional machinery in the State and 


upon such report, there is imposition of 
the .Presidential. rule in a State. 
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12. Shri Agarwal draws a distinction 
between the elective and non-elective 
posts. His contention is that the Gover- 
nor does not hold an elective post like 
the President. According to him, all, who 
do not hold elective posts, are in the 
employment either of the Government 
of India or the Government of a State. 
The office of the Governor is an office of 
profit and one of the conditions of his 
service is that he will not hold any other 
office of profit but the one which he has 
held as the Governor. It is submitted 
that as regards matters on which the 
Governor is empowered to act in his 
discretion or on his special responsibility, 
the Governor is under the complete con- 
trol of the President except as regards 
the making of a report to the President 
under Art. 356. On the basis of his sub- 
mission, Shri Agarwal contends that the 
Post of a Governor is an employment 
under the Government of India inasmuch 
as the relationship of master and servant 
or employer and employee exists be- 
tween the Government of India and the 
Governor. He refers ta the debates of 
the Constituent Assembly for the pur- 
pose of showing that an ex-Member of a 
State Public Service Commission is dis- 
qualified under Art. 319 (d) from further. 
employment under the Government of 
India or under the Government of a 
State, except as the Chairman of any 
other Members of the Union Public Ser- 
vice Commission or as the Chairman 
with any other State Public Service Com- 
mission. Jt therefore debars him from 
being appointed as a Governor. 


13. Shri M. Mridul, learned usd 
for the Intervenor Gulam Mustafa, sup- 
ported the petitioner. He contends that 
the President is the constitutional head . 
of the Union. In all the articles which 
speak of powers and functions of the 
“President” means 
the Council of Ministers: Samsher Singh 
v._ State of Punjab, AIR 1974 SC 2192. 
He referred to S. 3 (8) (b) of the Gene- 
ral Clauses Act for the submission that 
the Central Government is the President. 
He drew a distinction between elective 
and non-elective posts. When asked whe- 
ther election is a mode of appointment, 
he conceded that it is so, but he contend- 
ed that while the President is the head of 
the Union, he is elected to that office, 
but the Governor is appointed by the 
President, meaning the Union Govern- 
ment, and therefore, he is an employee 
of the Government of India. The three 
cognate terms. “office’,.. “service” and 
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“employment” cannot be _ tautologous, 
The word “employment” in Art. 319 can- 
not be read as “service”. He referred to 
Interpretation of Statutes, 
12th Edition, p. 218. “Employment” 
within the meaning of Art. 319 (d) can- 
not, therefore, be synonymous with “ser- 
vice”, They are two words of different 
connotation and they cannot be given 
the same meaning. He also referred to 
the meaning of the word “employment” 
as given in Saunders “Words and 
Phrases”, Vol. 2, pp. 157-58. 


14. Next, he contends that the law 
regulating the relationship between em- 
ployer and employee has changed as 
social relationship between employer 
and employee has changed and the fest 
as to whether an employer possessed the 
right not only to control of the work the 
employee was to do, but also the manner 
in which the work was to be done, was 
not of universal application. He refer- 
red to Halsbury’s Laws of England, 4th 
Edition, Vol. 16, p. 313. It ‘was pointed 
out that one test which emerges from 


' the reeent authorities fs‘ whether on the 


one hand the employee is employed as 
part of the business and his work is an 
integral part of the business, or whe- 
ther, on the other hand, his work is not 
integrated into the business but is only 
accessory ta it or it is done by him on 
his own account. The learned counsel 
then contended that control may be in 
various ways. The Governor holds office 
during the pleasure of the President 


under Art. 156. The right of removabi- 


lity is part of control: Emperor v. Sib- 
nath Banerji, AIR 1845 PC 156. He then 
referred to Abdul Shakur v. Rikhab 
Chand, AIR 1958-SC 52, where it is laid 
down that the power of the Government 
to appoint a person to an office of profit 
or to continue him in that office or re- 


voke his appointment at their discretion, . 


and payment. from out of Government 
revenues, are important factors In de- 
termining whether that person is hofd- 
ing an office of profit under the Govern- 
ment,.though the payment from a source 
other than the Government revenue, is 
not always a decisive factor.. The right 
of removability brings in subordination. 
In support. of the contentions, the learn- 
ed eounsel referred to Wade's Admin- 
istrative Law, 3rd Volume, p. 24, Ber- 
nard Schwartz and Wade’s Legal Control 
of Government, p. 20-1, Basu’s Introduc- 
tion te the Constitution of India, 6th Edi- 
tion, pp. 204-5. He also referred to 
Humphrey’s Executor v. United States, 
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(1934) 295 US 602-633, and certain other 
decisions. . : 
- 15. Mr. Mridul then contends that the 
Governor acts in his discretion under 2nd 
Proviso ta Article 200, proviso to. Arti- 
cle 213, Articles 256, 340, 341, 342 and 356, 
Special responsibilities of the Governor 
are those emumerated in Articles 371, 
371-A (1) (b), 371-A (1) (d), 371-A (2) (£), 
Sixth Schedule, paragraphs 9 (2) and 
18 (2), where the words “in his dis- 
cretion” are used in relation to certain 
powers of the Governor. In all these 
matters, the learned counsel contends 
that the Governor acts subject to the 
remote-control of the Union Govern- 
ment. It is a case of control and there- 
fore a case of subordination. 
16. In reply, Shri F. S., Nariman, ap- 
pearing for the State of Rajasthan con- 
tends that the Governor is a high con- 
stitutional functionary and he is nobody’s 
employee. The concept of employer and 
employee relationship does not exist be- 
tween a Governor and the Union Gov- 
ernment, In the federal structure of 
ours, he plays a very important role. 
Under the Constitution, the Governor is 
invested with various functions and 
duties. It would be an anathema to say 
that Governor of a State is under the 
employment of the Government of India. 
Shri Nariman next points out- that Arti- 
cle 319 finds place in Part XIV of the 
Constitution, which relates to “services”. 
The bar against future employment con- 
tained in Art. 319 is to ensure the in- 
dependence of the Public Service Com- 
mission, which is the watch-dog of ser- 
vices. The bar is against employment. 
The word “employment” in Art. 319 
must be construed, in the context and 
setting, and can mean nothing than ser- 
Vice Le, employment under the Govern- 
ment of India or any other State. It re- 
lates to “Service and posts in connec- 
tion with the affairs of the Union or of 
any State”. The bar contained in Arti- 
cle 319 (d) does not relate to a constitu- 
tional’ office like that of Governor. 


17. The whole thing turns, as Shri 
Nariman puts it, on eligibility. He points 
out that the appointment of Shri Raghu- 
kul Tilak as Governor. of Rajasthan is 
challenged by the petitioner solely on 
the ground of the disqualification men- 
tioned in Art. 319 (d). According to him, 
Art. 319 cannot be projected into Arti- 
cle 157. Nor is Art. 157 controlled by 
Art. 319. Article 157 provides the qualf- 
fications for appointment as Governor. 
No person shall be eligible for appoint~ 
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ment as Governor unless he is a citizen 
of India and has completed his age of 35 
years. The eligibility of a person, there- 
fore, depends on citizenship and age. It 
bars a person at the very threshold un- 
less he possesses these two qualifications. 
Article 158 of the Constitution provides 
for conditions of Governor’s office. It 
lays down, inter alia, certain limitations, 
ie, what follows from his office. Arti- 
cle. 158 (1) provides that a Governor 
shall not be a member of either House of 
Parliament or of a House of the Legis- 
lature of any State specified in the First 
Schedule, and if a Member of either 
House of Parliament or of a House of 
Legislature of such State be appointed 
’ Governor, he shall be deemed to have 
vacated his seat in that House on the 
date on which he enters upon his office 
as Governor. Articles 157 and 158 should 
be read together. Shri Nariman ton- 
tends that the eligibility of a Gavernor’s 
office is laid down in Art. 157. Arti- 
cle 157 is not subject to the other provi- 
sions of the Constitution. There are na 
words like “subject to’ other provisions 
of the Constitution” or “not otherwise 
disqualified”, That is a Jegal common 
device to indicate that the Article does 
not stand by itself. ‘The absence of such 
words is rather significant. Art. 319 (d) 
‘cannot, therefore, be read into Art 157. 


18. Shri N ariman then contended 
that our Constitution provides for a 
Federal Government having separate 
systems of administration in the Union 
and its units, namely, the States A 
Governor, just as the President, stands 
at the head of the Executive power of a 
State. Executive power of the State is 
vested in the Governor and all executive 
actions have to be taken in the name of 
the Governor. The Constitution must be 
interpreted in a reasonable manner. Ac- 
cording to him, Governor is the fountain- 
head or the very structure on which the 
edifice of the State rests. The Governor 
is nobody’s.employee. He only serves 
the Constitution. Shri Nariman drew 
Our attention to the form of Governor’s 
oath or affirmation in Art. 159. „The 
form of oath or affirmation that a Gover- 
nor subscribes under Art. 159 is identi- 
cally the same as the form of oath sub- 
scribed by the President under Art 60. 
Before the President or the Governor 
enter upon their offices, they have to 
make and subscribe an oath: stating that 
they will “preserve, protect and defend 
the Constitution”. A Gavernor is, there- 
fore, a protector of the Constitution, He 
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ig not. in the service of the Government 
of India or of Government of a State, 
Nor is he’ an agent of the Central. Gov- 
ernment. He drew a distinction between 
the functions of a Governor under the 
Constitution and. those of a Colonial 
Governor, who was a representative of 
the Crown. Whereas a Constitutional 
functionary like the Governor is nobody’s 
employee, a Colonial Governor was the 
Crown’s representative. He drew our 
attention also to Seervai's Constitutional 
Law of India, lst Edn., Appendix A~139. 
It is only in regard to Art. 239 (2) and 
Schedule VI, para. 18 (2) that the Gover- 
nor acts as an agent, but that is as a 
Constitutional instrumentality. Outside 
these areas, he acts on his own. Nobody 
can give him any direction as to the 
manner in which the work is to be done, 
The word “employment” denotes the re- 
lationship of master and servant. It 
would be the very antithesis of the Con- 
stitution to say that he is an employee 
of the Central Government. He is the 
Chief Executive of the State. He ap- 
points the Chief Minister. In Federal 
Structure, there is no subservience. 
Each of the Constitutional Function- 
aries performs his own functions and 
duties. With regard to Arts. 256 and 257, 
Shri Nariman contends that Centre’s 
direction would no doubt. prevail In 
the event of conflict, the State follows 
the mandate of the Centre. In federal 
polity, the Centre is always strong. This 
does not show that the Governor is sub- 
ordinate to Centre, nor does it show that 
he is in the employment of the Central 
Government, Second proviso to Art. 200 
illustrates that the Governor is a pro- 
tector of the Constitution. Shri Nari- 
man further contends that there is no 
subordination of the Governor under the 
Constitution merely because he is am. 
Pointed by the President. He drew our 
attention to the various functions of the 
Governor, his power to grant pardon or 
reprieve under Art. 161, which is a 
Sovereign function. He points out that. 
Art. 163 (2) is not controlled ‘by Arti- 
cle 163 (1) Le, by the. advice of the 
Council of Ministers and that Art. 108 
makes the Governor a component part of 
the State Legislature He also drew our 
attention to Arts. 167, 175 and 176, se- 
cond proviso to Art. 200, Arts. 200, 333 
and 356, which relate ta the various con- 
stitutianal functions of a Governor. 


19. The crux of the matter, therefore, 
is whether an office of a Governor of a 
State is an employment under -the Gov- 
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ernment of India within the meaning of 
Art. 319 (d) of the Constitution? Arti- 
cle 319 finds place in Part XIV of the 
Constitution, which relates to ‘Services” 
under the Union, and the States. The 
bar against employment under Art. 319 
is obviously against “services and posts 
in connection with the affairs of the 
Union or of any State”. The word “em- 
ployment” must take its colour and cen- 
tent from its context, and cannot be read 
in isolation. The constitutional bar con- 
tained in Art. 319 (d), therefore, is against 
future Government employment and 
does not relate to a Constitutional office 
like that of a Governor. 


20. The object of Art. 319, evidently, 
was to secure the independence of the 
Members of the Public Service Commis- 
sion, for the Union as well as for the 
States. While Art. 316 (3) makes them 
ineligible for re-appointment to their 
office, on the expiry of their terms, 
Article 319 imposes a wider ban— 
ence they cease to hold their office 
either by expiry of the term or by re- 
signation or removal, as provided in 
Art. 316 (2), they cannot be given a new 
appointment elsewhere under the Gov- 
ernment of India or of a State. The 
only exceptions to those bars are those 
‘laid down in the Article. In short, the 
- bar against employment under the Gov- 
ernment is- absolute in the case of the 
Chairman of the Union Public Service 
Commission; while in the case of a 
Chairman of the State Public Service 
Commission or of the other Members of 
the Union or State Public Service Com- 
missions, there Is scope for employment 
in a higher post within the Public Ser- 
vice Commission, but not outside. 
= 21. It would thus appear that Arti- 
` . cle 319 (d) has no reference to an office 
. like that of the Governor. It has refer- 
ence to a post in organized civil service 
and ex cadre post under direct contract 
of service as referred to in Part XIV of 
the Constitution relating to service 
~ under the Union and the States, It has 
reference to a post in organized civil ser- 
vices, and what is prohibited is employ- 
ment under the Government of India or 
under the Gavernment of State. The 
object is to make an incumbent to these 
offices free from the allurement of get- 
ting any favour from the executive after 
the termination of his office, which might 
otherwise have influenced his action by 
the office. 


22. It is to be noticed that Art. 148 (4) 
disqualifies a Controller and Auditor 


employment” 
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General from “further office”. Arti- 
cle 319 (a) disqualifies a Chairman of the 
Union Public Service Commission from 
“further employment”, Article 319 (d) 
disqualifies a Member of a State Public 
Service Commission from “any other 
except those provided 
therein. The word “employment” is, of 
course, of wider connotation and includes 
an office; but, in the context in which it 
appears, the word “employment” in Arti- 
cle 319 must and ought to mean “ser- 
vice”. Thus, there is a bar from ‘any 
other employment under the Govern- 
ment of India or under the Govern- 
ment of a State i. e., it relates to services 
and posts in connection with the affairs | 
of the Union or any other State. It must, 
accordingly, be held that the office of the 
Governor of a State is not an employ~ 
ment within the meaning of Art. 319 (d) 
of the Constitution. In that view, it is 
not necessary to refer to the various au- 
thorities referred ta by the learned 
counsel for the petitioner and the inter- 
venor, : 


23. Eligibility to a Governors office 
is laid down in Art. 157. No person 
shall be eligible for appointment as 
Governor unless he has completed the 
age of 35 years. The eligibility, there- 
fore, depends on citizenship and age. 
Article 319 (d) cannot, in my view, be 
projected into Art. 157. Article 157 is 
not controlled by Art. 319 (d). There 
are no words like “subject to other 
provisions of the Constitution” or “not 
otherwise disqualified” in Art. 157. That 
is a common legal device to indicate that 
the Article does not stand by itself. The 
absence of such words is rather signifi- 
eant. Article 319 (d) cannot, therefore, 
be read into Art. 157. 


24. The word ‘employment” denotes 
the relationship of master and servant. 
The test is whether an employer posses- 
sed the right not only to control what 
work the employee was to do, but also 
the manner in which the work was to 
be done: Halsbury’s Laws of England, 
4th Edition, Vol. 16, p. 313. That test is 
clearly not fulfilled in the case of a 
Governor. The Governor is not under 
the employment of the Government of 
India. In fact, a Governor has no em- 
ployer: he occupies a high constitutional 
office invested with certain constitutional 
functions and duties. Our Constitution 
provides for a federal Government, hav- 
ing separate systems of administration for 
the Union and its units. The Constitu- - 
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tion contains provisions for the govern- 
ance of both. Broadly speaking, the 


pattern of Government in the States is- 


the same as that for Union, namely, a 
parliamentary system and the executive 
Head being a Constitutional functionary, 
who is to act according to the advice of 
the Ministers responsible to the State 
Legislature except in matters fn respect 
of which he is empowered by the Con- 
stitution to act “in his discretion”. At 
the head of the executive power of the 
State is the Governor just as the Presi- 
dent stands at the head of the executive 
power of the Union. In Ram Jawaya 
Kappor v. State of Punjab, AIR 1955 SC 
549, Mukherjea, QG, J, observed at 
p. 556.— 

“Our Constitution, though federal in 
its structure, is modelled on the British 
Parliamentary system where the execu- 
tive is deemed to have the primary res- 
ponsibility for the formulation of gov- 
ernmental policy and its transmission 
into law though the condition precedent 
to the exercise of this responsibility is 


its retaining the confidence of the legis- | 


lative branch of the State. In India, as 
in England, the executive has to act sub- 
ject to the control of the legislature, but 
in what way is this control exercised by 
the Legislature? Under Art 53 (1)... ... 
.. the executive power of the Union is 
vested in the President but under Art. 75 
there is to be a Council of Ministers with 
the Prime Minister at the head to aid 
and advise the -President in the exercise 
of his functions, The President has thus 
been made a formal or constitutional 
head of the executive and the real ex- 
ecutive powers are vested in the Minis~ 
ters or the Cabinet. The same provi-~ 
sions obtained in regard to the Govern- 
ment of States; the Governor ... ... 

occupies the position of the head of ‘the 
executive in the State but it is virtually 
the council of Ministers in each State 
that carries on the executive Govern- 
ment, In the Indian Constitution, there- 
fore, we have the same system of parlia- 
mentary executive as in England.” 


25. It would be an anathema fo say 
that a Governor of a State is under the 
employment of the Government of India, 
In the context of the federal structure 
of our Constitution, the Governor has a 
pivotal role to play in the Indian polity 
and it will be completely subversive 
and totally destructive of the federal 
framework of the Constitution and the 
autonomy of States contemplated there- 
in, to describe the Governor as an 
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employee of the Central Government. . 
If he were to be so regarded, the cha- 
racter of the Union as a quasi-federation 
will be totally destroyed. 


26. Under Art. 155 of the Constitu- 
tion, the Governor of a State shall be 
appointed by the President by warrant 
under his hand and seal, Under Art. 156 
(1) a Governor holds office during the 
pleasure of the President. Under Art. 
159, the oath taken by a Governor is 
practically the same as that taken by 
the President under Art. 60. He swears 
or solemnly affirms that he will faith- 
fully execute the office of the Governor 
of the particular State and will do to 
the best of his ability “to preserve, pro~ 
tect and defend the Constitution and 
the law” and that he will devote him- 
self to the service and well-being of the 
particular State, Consequently, he has 
fo function only within the four cor- 
ners of the Constitution. There is 
absolutely nothing in the Constitution to 
make the Governor of a State an emplo- 
yee of the Central Government. The 
relations between the Union and the 
States have been described and dealt 
with in detail in Part XI of the Con- 
stitution and there is no justification 
whatsoever to travel beyond the provi-. 
sions contained therein and to make the 
Governor an employee of the ‘Central 
Government, A Governor, both by 
nature of his office as contemplated by 
the Constitution and by virtue of the 
oath he takes has to function as the © 
Head of the State, exercising those po- 
wers and discharging those — functions 
which are attached to his office... 


2%. There are several Constitutional 
functions, powers and duties of, the 
Governor. These are conferred on him 
eo nomine the Governor, The Governor: 
is, by and under the Constitution re- 
quired to act in his discretion in seve- 
ral matters. These Constitutional func- 
tions and powers of the Governor whera 
he acts “in his discretion” are not exe- 
cutive powers of the State ‘within tha 
meaning of Art. 154, 


28. I may first briefly deal with the 
various Constitutional provisions setting 
out the entire range of the functions, 
powers and duties of the Governor, 
which .are conferred on him eo nomine 
the Governor, 


29. There shall be a Governor for 
each State (Art. 153) and he shall be 
appointed by the President (Art. 155). 
The executive power of the State is 


. tion in: Art. 163 (1). 


. . fs, in substance, and factually, exercised 
by the Council of Ministers which, as. 
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vested in. the Governor and shall be 
exercised by him either. directly. or 


through officers subordinate to him in: 


accordance with the Constitution {Art 
154). This Article read literally and by 
itself will mean that the Governor’s 
executive power is absolute and untram-~ 
melled, and without any restriction ex- 
cept what is indicated in Sub-Art. (2) 
of that Article. But it has been well 
settled that this is not the meaning. 
Art. 163 (1) is the real repository- and 
source, in fact and substance, of the 
executive power of the State and the 
manner in which it should, or can be 
exercised, The sub-Article says that 
there shall be e Council of Ministers 
with the Chief Minister at the head to 
aid and advise the Governor in the exer~ 
cise of his functions. 


30. Taking Arts. 154 (1), 162, 163 ¢t), 
164 (1) and (2) together, it is clear that 
though the executive power of the State 
is vested in the Governor, and it shall 
be exercised by him either directly or 
through officers subordinate to him, that 
he can do only in accordance with the 
Constitution, that is to say, with the aid 
and advice of ‘the Council of Ministers, 
and this is so in respect of all his funme- 
tions as Governor, subject to the excep- 
In spite of the 
fact that the Chief. Minister and the 
other Ministers are appointed by the 
Governor, which is one of his functions 
“under the. Constitution and they. - hold 
office during his pleasure, neither the 
Council. of Ministers is ‘responsible fo 
the Governor,. nor is the Governor Tres- 
ponsible to the Legislature, The Council 
of .Ministers is made collectively respon- 
sible to the Legislature of the State 
-These matters are clear from Art. 164 (1) 
and (2). The Governor .is thus made the 
Head of the Administration in whom the 
executive power.of the State is formally 
vested, and consistently with it, all exe- 
cutive actions of the Government of the 
State are required by Art. 166 (1) to 
be expressed ta be taken in the name 
of the Governor. The executive power 
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I said, is. collectively made responsible 
to the Legislature, and not the Gover- 
nor. 

31. It is evident from the provisions 
of the Constitution that in establishing a 
Democratic Republic it has, with suitable 
modifications modelled and established 
its pattern of Government at the Centre 
and in .the States on the British Model 
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of Parliamentary responsible Govern=. 
ment with the Crown: as. the formal .- 
head and with the Constitutional and: 
politieal.as well as Parliamentary, eon< 
ventions and developments, Thus the 
Governor is the constitutional: head of 
the State to, which he is. appointed: and: 
in that. capacity he is; bound by the 
advice of the: Council of Ministers: of the: 
State except. in. the sphere: where he is. 
required: by the Constitution,. expressly: 
or impliedly, to exercise his discretion. 
In the sphere in which he is: bound. by’ 
the advice of the Council of. Ministers,. 


‘for obvious: reasons, he must be inde- 


pendent. of the Centre. There may be: 
cases where the advice of the: Centre 
may clash with the advice of the State: 
Council of Ministers: In the. sphere. in 
which he is required. by the Constitu- 
tion to exercise his discretion,, it. is. obvi< 
ous again that. it is. his discretion: and. 
not. that of any other authority and. 
therefore his discretion cannot be. con- 
trolled. or interfered with. by the. Centre.. 

32. While the Constitutiom does nat 
empower the President to exercise any: 
function “in his discretion”, it authori§es 
the Governor to. exercise some- functions: 
“in his diseretion’™ In. this: respect; the 
principle of cabinet. responsibility fn the. 
States differs: from that in Union. In 
the exercise of the -fiinctfons- which the 
Governor is empowered to exercise in 
his discretion, he will not be required 
to act according to the advice of his 
Ministers: or evem seek such advice 
Again, if any question arises: whether any’ 
matter is or is not: @ matter as: regards 
with ‘the Governor is. not: required by: 
the Consfitution to: act in his: discretion, 
the decision. of the Governor shall ‘be 
final, and the validity of anything done 
by the Governor’ shail not be called into 
question om the ground that he ought 
or ought not: to have acted in his’ dib- 
cretion (Art. 163 (2)), 

33. The functions which are specially 
required by the Constitution to be exar- 
cised by the Governor in bis discretion 
are those specified fn Schedule VI, 
para ® (2) and Art: 239: (2): Para 9 (2) 
of the Sixth Schedule provides. that. until 
e notification is issued under this para- 
graph, the Governor of Assam shall, in: 
his: discretion, determine the amount? 
payable by the. State of Assam: to the 
District Council, as: royalty accruing 
from leases. from minerals,’ Art: 239 (2) 
authorises the President to. appoint the 
Governor of a State as an. Administrator 
of an adjoining Union Territery and 
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provides that where a ‘Governor is 50 
-<appointed, he -shall exercise his functions 
as such administrator “independently 
Of his Council of Ministers.” 

34, Besides the above functions te be 
-exercised by the Governor “in his dis- 
cretion”, there are certain functions 
under the Amended Constitution which 
‘are tto ‘be exercised by the Governer “on 
this special responsibility’, which practi- 
‘cally mean the same thing as “in his 
discretion”, because though in cases of 
special responsibility, he is to consult his 
Council of Ministers, the final decision 
Shall be “in this individual judgment”, 
‘which mno Court can question. These 
functions ‘enumerated under Art. 371, 
‘Art. 371-A (1) (b), Art. 371-C and Art. 
.371-F (g). Under Art. 371, the President 


may direct that the Governor of Maha- 


ctashtra or Gujarat shall have special 
respansibility for taking steps for the 
development of certain areas in the 
State, such as Vidarbha, Saurashtra. The 
Governor of Nagaland has under Art. 
83811-A (1) (b) similar responsibility with 
respect to law and order in that State. 
similarly, Art. 371-C empowers the Pre- 
sident to direct that the Governor of 
Manipur shal have special nesponsibility 
to secure the proper functioning of the 
Committee of Legislative Council of the 
State. Art. 371-F (g), imposes special 
responsibility wupon the Governor of 
Sikkim for peace and equitable arrange- 
iment etc.. In discharge of such special 
responsibility, the Governor has to. act 
according to the directions issued by the 
President from time to time, and sub- 
ject thereto he is to act “in his discre- 
tion”, In these matters, the Governor 
acts as an agent of the Central Govern- 
ment, but that is only as a Constitu- 
tional instrumentality. 

30. In yiew of the responsibility of 
fhe Governor to the President and of 
the fact that the Governor’s decision as 
to whether he should act in his discre- 
tion in any particular matter is final, it 
would be possible for a Governor to act 
without ministerial advice in certain 
other matters, according to the circum- 
stances, even ‘though they ame not speci- 
fically mentioned in the Constitution as 
discretionary functions. 


36. As regards matters on which the 
Governor is empowered to act in his dis- 
cretion or on a “special responsibility”, 
the Governor -will be under the control 
of the President. As regards other mat- 
ters, it does not seem that the :Presi- 
dent will be entitled to exercise any 
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effective control over the State Govern- 
ment against the wishes of a Chief Mi- 
nister, who enjoys the confidence of 
fhe State Legislature, though of course, 
the President’ may keep himself inform- 


ed of the affairs in the State through 


the reports of the Governor, which may 
lead to the removal of the ministry, 
under Art. 356. 


37. These Constitutional provisions 
regarding the powers and functions of 
the Governor further reveal the import- 
ance of the Governor’s role in Centre- 
State relations. The concept of discre- 
tionary exercise of functions by the 
Governor is important, because the 
Governor might face situations in the 
State which call for subjective evaluation 
and immediate: action, and also there 
may be situations in which in the wider 
interests of the country the advice of 
the Council of Ministers might have to 
be rejected by the Governor. 


38. Although, the Constitution provi- 
‘des for the exercise by the Governor 
all his functions in his discretion only 
in two specific cases ie, in carrying on 
the administration of tribal areas as an 
agent of the President, and while acting 
as administrator of an adjoining Union ~ 
Territory while so appointed by the 
President, but the Constitution envisages 
aà greater scope of discretion for the 
Governor under Art. 163 (1) and (2), 
which has been considered necessary for 
keeping the Centre’s eye on the State’s 
functioning, Situations may arise in 
which the Governor ‘may actually have 
to exercise his discretion in the choice 
of the Chief Minister, ‘in dissolving the 
State Legislative Assembly or in dismiss- 
ing the Ministry. 


39. Hence, the Governor is not under 
any compulsion to follow the advice of 
the Council of Ministers in a given case. 
His power to exercise his functions in 
his discretion is subject to one limitation 
and there is also ane sanction on its re- 
asonable exercise. The limitation is that 
he has to exercise his discretion only for 
the purpose of preserving, protecting and 
defending the Constitution, which he is 
under oath to do, and one sanction 
against unreasonable exercise of discre- 
tion is the withdrawal of pleasure by the 
President. 

40. , Article 161 confers power on the 
Governor to grant pardons, reprieves etc., 
which is a sovereign function. 


41, Article 168 makes the Governor a 
component part of the State Legislature. 
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By Art. 167, it is the duty of the Chief 
.Minister of a State to communicate the 
Governor of the decisions of the Council 
of Ministers relating to the administra- 
tion of the affairs of the State and pro- 
posals for legislation, ta furnish such in- 
formation in that behalf as the Governor 
may call for, and if the Governor so re- 
quires, to submit for consideration of the 
Council of Ministers any matter on 
which a decision has been taken by a 
Minister, but which has not been consi- 
dered by the Council. 


42. Article 174 (2) (a) which enables 
the Governor to prorague the Legisla- 
ture, does not indicate any restrictions on 
this power. Hence; the Governor can 
exercise this constitutional power in his 
discretion and to the full, if it is neces- 


sary for the preservation of the Constitu- . 


tion and for the purposes of upholding 
the democratic process and parliamen- 
tary system of Government. 


43. Similarly, the Governor thas ab- 
solute unrestricted power under Arti- 
cle 174 (2) (b) to dissolve the Legislative 
Assembly for the State, if he has reason 
to believe that the Legislative Assembly 
is not representing the electorate. 


l 44. Under Art. 175 (1), he may ad- 

dress the Legislative Assembly or both 
Houses, as the case may be, and also 
send messages to the House or Houses, 
which is pending in the Legislature or 
otherwise. The Governor under Arti- 
cle 176 (1), shall address the Legislative 
Assembly, at its first session after each 
general election and of each year. Where 
there are two Houses, the Governor shall 
address in that manner both the Houses, 
assembled together. 

45. Where a Bill has been passed by 
the State Legislature, it is presented to 
the Governor for his assent under Arti- 
cle 200 of the Constitution. The Gover- 
nor has power to reserve the Bill for the 
consideration of the President. This he 
will do by using his discretion. The 
Legislative measure which, in the 
opinion of the Governor, must have the 
approval of the Central Government, 
will be reserved by the Governor for the 
President’s consideration. In exercise of 
this power the Governor has to play a 
constructive role in federal relations. 

46. Further, the Governor is bound by 
by virtue of second proviso to Art. 200 
to reserve a Bill for the consideration of 
the President “which, in the opinion of 


the Governor, would, if it became law, - 


so derogate from the powers of the High 
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Court as to endanger the position which’ 
that Court is by this Constitution de- ` 
signed to fill’. 

47. There is yet another area in 
which the Governor plays an important 
role. In case of situation in which the 
Government of a State cannot be carried 
on in accordance with the constitutional 
provisions, the Governor’s report under 
Art. 356 generally forms the basis for 
the President’s action, although the Pre- 
sident can act independently of the 
Governor’s report. 


48. From an enumeration of the func- 
tions, powers and duties of the Gover- 
nor, it is obvious that he is not under the 
employment of the Government of India, 
but is a constitutional functionary. In 
Union of India v. Sankalchand Himmat- 
mal Sheth (Civil Appeal No. 1486 of 
1976, decided on Sept. 19, 1977) : (re- 
ported in AIR 1977 SC 2328), though 
there was a difference of opinion be- - 
tween their Lordships as to whether a 
Judge of a High Court cannot be trans- 
ferred under Art. 222 (1) of the Constitu- . 
tion without his consent, there was com- 
plete unanimity on the question that the 
relationship of a master and servant 
does not exist between a Judge of the 
High Court and the Government of India. 
Their Lordships held that a High Court 
Judge has no employer and he occupies 
a high Constitutional Office, which is co- 
ordinate with the executive and the 
legislature, Chandrachud J. observed (at 
pp. 2344-45),— 


“In general, the relationship of a mas- 
ter and servant imports the existence of 
power in the employer not only to direct 
what work the servant is to do, but also 
the manner in which the work is to he 
done (see Halsbury’s Laws of England, 
Third Edition, Volume 25, page 447, para- 
graph 871 and the cases cited in foot- 
note (b)). A servant undertakes to serve . 
his master and ta obey his reasonable - 
orders within the scope of the duty 
undertaken. The Government has no 
power or authority to direct what parti- 
cular work a High Court Judge must do 
and it can certainly not regulate the 
manner in which he must do his work in 
the discharge of his official functions...” - 
Thus, there is a fundamental distinction 
between the master and servant relation- 
ship as is generally understood and the 
relationship between the Government 
and High Court Judges. They, the 
Judges of the High Court, are not Gov- 
ernment servants in the ordinary eur 


. cation of that expression.” 
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Bhagwati J. observed (at p. 2354), — ; 

“There is no All India. cadre of High 
Court Judges. Secondly, a Judge of the 
High Court is not Government servant, 
but he is the holder of a constitutional 
‘office. He is as much part of the State 
as the executive Government. The State 
has in fact three organs, one exercising 
executive power, another exercising 
legislative power and the third exer- 
cising judicial power. Each is indepen- 
dent and supreme within its allotted 
sphere and it is not possible to say that 
one is superior to the other. The High 
Court, constituted of the Chief Justice 
and others Judges, exercises the judicial 
power of the State and is co-ordinate in 
position and status with the Governor 
aided and advised by the council of 
Ministers, 
power and Legislative Assembly together 
with the Legislative Council, if any, 
which exercises the. legislative power of 
the State.” 

49. These observations would apply 
with greater force to a Governor of a 


state, who is a constitutional functionary. . 


It must accordingly be held that the 
office of a Governor of a State is not an 
employment under the Government of 
India within the meaning of Art. 319 (d) 
of the Constitution. 


50. The terms of appointment of a 
Governor under Art. 155 of the Constitu- 
tion are identically the same as those of 
a Lieutenant-Governor under S. 58 of 
the British North America Act, 1867, 
which has been the subject of judicial 
interpretation. Section 58 of the Act 
provides for the appointment of a Lieu- 
tenant-Governor by the Governor-Gene- 
ral in Council under the great seal. Under 
S. 59, the Lieutenant-Governor holds 
office during the pleasure of the Gaver- 
mor-General in Council. By 8. 60, the 
salary is to be fixed and provided by the 
Parliament, i.e, paid out of moneys 
forming part of the cansolidated revenue 
fund of Canada. Lieutenant-Governor 
receives instructions from the Governor 
General from time to time, and he is 
obligated to follow them rather than the 
-advice of the Provincial Ministers. He 


may reserve a bill for the signification 


of the Governor-General’s pleasure and 
an act that he has sanctioned may be 
disallowed by the Governor-General in 
council, The expression “Government of 
Canada” means the Governor Sore in 
Council, 

51. The object of the Act was neither 
to weld the Provinces. into.one; nor the 


- 
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subordinate Pravincial Governments to a 
central authority, but to create a Fede- 
ral Government in which they should all 
be represented: entrusted with the ex- 
clusive administration of affairs in which 
they had a common interest, each pro- 
vince retaining its independence and auto- 
nomy. The object was accomplished by 
distributing, between the Dominion and 
the provinces, all powers, executive and 
legislative. Lieutenant-Governor when 
appointed, is as such the representative 
of the Crown for all purposes of Provin- 
cial Government, as the Governor-Gene- 
ral himself, is, for all purposes of Domi- 
nion Government: Liquidators of the 
Maritime Bank of Canada v. Receiver- 
General of New Brunswick, (1892) AC 
437; Bonanza Creek Gold Mining v. R. 
(1916) 1 AC 566; In re: Initiative and Re- 
ferendum Act case (1919) AC 935. 


52. In The King v. Dame Juliette 
Carrol, (1948) SCR 126, the Supreme 
Court of Canada had to consider whe- 
ther the office of the Lieutenant Gover- 
nor was a public office under the Gover- 
nor-General in Council. The Court, after 
referring to these authorities observed,— 


IE 


.. if is not possible to de- 
scribe theo “office of Lieuténant-Governor 
as an office under the Governor General 
in Council. By reason of S. 71 the Lieu- 
tenant-Governor is a part of the Legis- — 
lature for Quebec and that Legislature 
‘was to retain its independence and auto- 
nomy and to be directly under = Crown 
as its head’, ” 


This decision clearly supports my con- 
clusion that the Governor of a State does 
not hold an employment under. the Gov- 
ernment of India. 


53. The impugned order of reversion 
has also been challenged by the peti- 
tioner on several other grounds, but we 
are not impressed with any. of the sub- 
missions, 

54. The contention, firstly, is that the 
resignation of the outgoing Vice-Chan- 
cellor was not voluntary act but was a 
forced resignation under threat of dismis- 
sal and therefore, it was not valid in the 
eye of law. The outgoing Vice-Chancel- 
lor Dr. G. C. Pande, therefore, did not 
cease, it is said, to be the Vice-Chancel- 
lor. Thus, there was, in law, no vacancy. 
much less temporary vacancy in the 
Office of. the Vice-Chancellor and, there- 
fore, the Chancellor could not have acted 
under S. 12 (7) of the Act; and secondly, 
the act of the Chancellor in forcing re- 
signation. by the then - Vice-Chancellor 
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was a mala fide act brought under the 
pressure of Shri Bhairon Singh Shekha- 
wat, Chief Minister, Shri Lalit Kishore 
Chaturvedi, Education Minister and the 
new Janta Government, which had come 
into power. I am afraid, none of these 
contentions are well founded. 


55. The contention regarding the al- 
leged invalidity of the resignation by the 
outgoing Vice-Chancellor, cannot be’ ac- 
cepted for two reasons: First of all, the 
petitioner has no locus standi to chal- 
lenge the validity or otherwise of the re- 
Signation, The outgoing Vice-Chancellor 
Dr. G. ©. Pande has made no grievance 
about it. There is no petition filed by 
him seeking any relief that he still con- 
tinues in the office of the Vice-Chancel- 
lor. On the contrary, he has relinquish- 
ed that office and resumed his duties on 
the post of Professor in the Department 


of History. Secondly, the contention 
that the resignation of the outgoing 
Vice-Chancellor was not a voluntary 


act, is clearly devoid of. substance. The 
letter of resignation dated July 13, 1977 
addressed by the then Vice-Chancellor 
Dr. G. C. Pande to the Chancellor sub- 
mitting his resignation from the post of 
Vice-Chancellor with immediate effect 
seeking permission to revert to his sub- 
stantive post of Professor in the Univer- 
sity, Department of History and Indian 
Culture, speaks for itself. The letter of 
resignation reads,— 

“This is to formally request you to 
kindly accept my resignation from the 
post of Vice-Chancellor of the University 
‘of Rajasthan with immediate effect and 
to rejoin my post of Professor in the 
Department of History and Indian Cul- 
ture. You would recall that I had made 
this request to.yau informally early in 
June. As you are aware, the circum- 
stances since then have reached such a 
pitch that it is no longer possible for me 
to function as Vice-Chancellor . effec- 
tively or honourably. 

It is not necessary for me to dispute 
the legal opinion you referred to on the 
telephone. Since the days af Emergency 
we have all learnt that law is no pro- 
tection against the law-maker. 


I am happy, however, that I am ad- 
dressing this letter to an’ ex-Vice-Chan- 
cellor who does not need to be informed 
about the dignity of the Vicet+Chancel- 
lors office and the meaning ofe Univer- 
sity autonomy. I would be happier still 
if my departure were to enable you to 
extend a healing touch to the Univer- 
sity, giving it peace and restraining the 
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spirit of factional vindictiveness and 
Government intervention which may 
otherwise be unleashed,” 


56. A plain reading of this letter 
leads to no other conclusion than that 
the submission of resignation by the out- 
going Vice-Chancellor Dr. G. C. Pande 
was a purely voluntary act It shows 
the taking of deliberate step of cool and 
calculated reflection of the circumstances 
prevailing. This conclusion of mine is 
further reinforced by the fact that the 
outgoing Vice-Chancellor Dr. G. C. Pande 
called a meeting of the Syndicate held 
on July 14, 1977, who presided over the 
meeting. It seems that he placed the 
copy of the letter of resignation before 
the meeting of the Syndicate expressing 


_ his desire ta be relieved from the office 


of the Vice-Chancellor forthwith. The 
Syndicate, after due deliberations, sent a. 


report to the Chancellor requesting him 


to make the necessary arrangements for 
carrying on the office of the Vice-Chan- 
cellor. Thus, it cannot be said that the 
resignation of the outgoing Vice-Chancel-~ 
lor was not a voluntary act, but was a 
forced resignation under threat of dis- 
missal and therefore not valid in law. 


57. Shri Agarwal, learned counsel for 
the petitioner, relying upon the deci-~ 
sion of the Supreme Court in State of 
Haryana v. Rajendra Sareen, AIR 1972 
SC 1004, contends that (at p. 1016): 


“When in a writ petition a Govern- 
ment order is challenged on more than 
one allegation of mala fides, the proper 
approach of the High Court should be to 
consider all the allegations together and 
find out whether those allegations when 
established, are sufficient to prove malice 
or ill-will on the part of the official con- 
cerned, and whether impugned order is 
the result of such malice or ill-will.” 


58. There can be no controversy about 
the test to be applied in judging mala 
fides. The difficulty in accepting the 
contention regarding mala fides is that 
there is nothing to show that the Chan- 
cellor or the Chief Minister or the Edu- 
cation Minister, had any axe to grind 
against the petitioner. Shri Raghukul 
Tilak,who is an eminent educationist in 
his own right and was the Vice-Chancel~ 
lor of Kashi Vidyapeeth, assumed 
charge af his office as the Governor of 
Rajasthan on May 12, 1977. The Chan- 
cellor is but a complete stranger insofar 
as the petitioner is concerned, and there 
is no suggestion anywhere in the writ 
petition that the: Acting Vice-Chancellor 
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terminated the appointment of the peti- 
tloner under the directions of the Chan- 
cellor. For ought we know, the Chan- 
cellor did not even know that the period 
of probation of the petitioner was te 
terminate on July 31, 1977. There is also 
no averment in the petition showing that 
the Acting Vice-Chancellor passed the 
order dated July 30, 1977 under S. 13 (4) 
of the Act, at the behest of the Chancel- 
lor. Similarly, theré is nothing to show 
that either the Chief Minister or the 
Education Minister bore any ill-will 
against the petitioner or that the Chan- 
cellor acted under their directions in ap- 
pointing the Acting Vice-Chancellor or 
in accepting the resignation of the out- 
going Vice-Chancellor Dr. G. C. Pande 
The acceptance of resignation by the 
Chancellor was an act done in the larger 
interest of the University. 


59. In my view, the allegations in the 
petition are not sufficient to constitute an 
averment of mala fides sufficient to 
vitiate the action of the Acting Vice- 
Chancellor. Our attention was drawn to 
the allegations made in paras. Nos. 4, 68, 
7 and 8 of the petition. The allegations 
in para. No. 4 of the petition against Shri 
Lalit Kishore Chaturvedi, Education 
Minister, relates to the affairs of the 
University and not to the petitioner. 
Similarly, the allegations made in para. 
No. 6 of the petition regarding the 
change of the political situation in the 
State, are too vague and indefinite and 
do not necessarily lead to an inference 
of mala fides on the part of the Acting 
Vice-Chancellor. The allegations in para- 
graph No. 7 of the petition are that, even 
before he assumed the reins of office as 
Chief Minister of Rajasthan or imme- 
diately thereafter, Shri Bhairon Singh 
Shekhawat, the Chief Minister, met the 
Chancellor and discussed the affairs of 
the three Universities functioning in 
Rajasthan. Even if this be true, it is of 
no avail to the petitioner. 

60. There is nothing wrong for the 
Chief Minister of a State meeting the 
Governor as ex officio Chancellor to dis- 
cuss matters relating to education in the 
State. A meeting between them obvi- 
ously brought about the University of 
Rajasthan (Amendment) Act, which was 
passed by the State Legislature on July 
29, 1977, and also led to the appointment 
of three commissions -of Enquiries into 
affairs of the three Universities. I can 
find nothing wrong in the Chief Minis- 
ter meeting the Governor in regard toa 


the taking of these steps. In..8.. Pratap 
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Singh v. State of Punjab, AIR 1964 SC 
72, the Supreme Court has laid down 
that he who seeks to invalidate or nullify 
any act or order must establish the 
charge of bad faith, and abuse or misuse 
of Government of its powers. In the 
present case, there are no allegations of 
a personal nature. Further, the allega- 
tions are wholly irrelevant and even if 
true, would not afford a basis upon 
which the petitioner would be entitled to 
eny relief. Somewhat in similar cireum- 
stances, the Supreme Court in Tara 
Chand Khatri v. Municipal Corporation 
of Delhi, AIR 1977 SC 567, upheld the 
order of the High Court dismissing a 
writ petition in limine though it contain- 
ed allegations of mala fides. It was held 
that the Court would be justified in re- 


` fusing to carry on investigation into the 


allegatians of mala fides if necessary 
particulars of the charge making out a 
prima facie case are not given im the 
writ petition. The burden of establish- 
ing mala fides lies very heavily on the 
person who alleges and (sic) considera- 
tion of the allegations. made by the peti- 
tioner, in regard thereto, I do not think 
that they could be considered as suffi- 
cient to establish any mala fides. I may 
here advert to the adffidavit filed by the 
petitioner. The verification clause does 


not disclose the source of knowledge ofj ` 


the petitioner nor does it specify which 
of the allegations are true to his personal 
knowledge and which are true to his be- 
lifef. The charge of mala fides must 
therefore fail. 


61. The. next contention is that there 
is no recital in the impugned order. say- 
ing that the Acting Vice-Chancellor had 
applied his mind or was satisfied as to 
the. existencé of emergency. Shri Agar- 
wal, learned counsel for the petitioner, _ 
urges that the recording of reasons is a 
sine qua non to the exercise of powers 
under S. 13 (4) (a) of the Act. In sup- 
port of the contention, he relies upon the 
decision in Hukam Chand Shyam Lal v. 
Union of India, ATR 1976 SC 789. There 
is, in my opinion, no substance in the 
contention. Section i (4) (a) of the Act 
reads, — 


.“13 (4) (a). He may vate action in any 
emergency which, in his opinion, calls 
for Immediate action. He shall, in such 
a case, and as soon as may be thereafter, 
report his action to the officer, authority 
or other body who or which would 
ordinarily have dealt with the matter.” 
The decision in Hukam Chand Shyam 
Lal v. Union of India (supra) twmed on 
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the construction of the words of Š. 53 (1) 
of the Telegraph Act, 1885, which were 
entirely different and therefore the deci- 
sion is clearly distinguishable. The ob- 
servation of the Supreme Court that the 
recording of reasons by the Government 
or the authority concerned was a condi- 
tion precedent, must be read in the con- 
text in which it was made. When a cer- 
tain matter is left to the subjective 
satisfaction of the Government or an au- 
thority “hedged in with conditions”, the 
exercise of power by Government or 
such authority is subject to the fulfil- 
ment of the conditions precedent to exer- 
cise such pawers: Barium Chemicals Ltd. 
v. Company Law Board, AIR 1967 SC 
295 and Rohtas Industries Ltd. v. S. D. 
Agarwal, AIR 1969 SC 707. The deci- 
sion of the Supreme Court in Hukam 
Chand Shyamlal v. Union of India 
(supra) is only an application of the 
doctrine to the facts of that case. In 
contrast, S. 13 (4) (a) of the Act puts no 
limitations on the powers of the Vice- 
Chancellor, On the contrary, by the use 
of the words “in his opinion”, leaves the 
matter to the subjective satisfaction of 
the Vice-Chancellor. His Satisfaction 
that there was emergency in fact, which 
called for immediate action, cannot be 
called in question. 


62. There can. be no doubt that the 
Acting Vice-Chancellor was fully satis- 
fied that there was immediate need to 
take recourse to his emergency powers 
under S. 13 (4) (a) of the Act. The Uni- 
versity has placed on record the order 
‘lof the Acting Vice-Chancellor dated July 
30, 1977. From a bare perusal thereof, 
it is quite clear that the Acting Vice- 
Chancellor applied his mind to the cir- 
cumstances prevailing and was satisfied 
_jthat there was need to invoke his powers 
under S. 13 (4) (a) of the Act. The Act- 
ing Vice-Chancellor upon assuming his 
office on July 14, 1977, had postponed the 
meeting of the Syndicate scheduled to be 
held on July 18, 1977. The next date 
for the meeting of the Syndicate, as and 
when fixed, was to be notified to the 
Members. ‘The meeting af the Syndi- 
- cate had to be adjourned because the 
Acting Vice-Chancellor wanted to ap- 
praise himself of the situation prevailing 
in the University. The Acting Vice- 
Chancellor has recorded that due to the 
urgent and pressing demands from all 
quarters, which required his immediate 
attention, he could not look into these 
matters. When the papers relating to 
the petitioner were placed before him, 
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he personally looked into the affairs of 
the Institute of Correspondence Stu~ 
dies. He recorded a detailed order giving 
reasons why he felt it necessary to ter- 
minate the appointment of the petitioner 
as the Director. ` 


- 63. Furthermore, the State Legisla~ 
ture had, in the meanwhile, passed the 
University of Rajasthan (Amendment) 
Act, 1977, on July 29, 1977. By S. 3 of 
the Amendment Act, the then existing 
Syndicate was abolished and a new 
Syndicate was to be constituted. Though 
the Act received the assent of the Gover- 
nor on Aug. 19, 1977, the Acting Vice- 
Chancellor was, in my view, perfectly 
justified in exercising his powers under 
S. 13 (4) (a) of the Act as there was an 
emergency in fact. 


64. The challenge to the Hasuened 
order on the ground that factually there 
was no emergency and therefore it was 
bad under S. 13 (4) (a) of the Act, must 
also fail because the newly constituted 
Syndicate at its meeting held on Oct. 9, 
1977, has accorded approval tō the action 
of the Acting Vice-Chancellor, in termi- 
nating the services of the petitioner (sic) 
to the post of a Reader. By the act of 
ratification, the Syndicate has adopted 
the act of the Vice-Chancellor as its 
own. That apart, the order of the Act- 
ing Vice-Chancellor under S. 13 (4) (a) 
of the Act was subject to the appeal to 
the Syndicate under Cl. (b) thereof. The 
petitioner, on his awn showing, has not 
filed any appeal and he cannot be. permit- 
ted to challenge the order of termination 
by this writ petition. : 


65. The next contention that the re- 
version of the petitioner from the post 
of Director, Institution of Correspond- 
ence Studies to that of a Reader in Poli- 
tical Science was reduction in rank by 
way of punishment, as it attaches a 
stigma or that, at any rate, the appoint- 
ment of the petitioner to the post of 
Professor as a substantive one and he 
could not be reduced in rank to that of 
a Reader and that he should, therefore, 
have been transferred as a Professor, 
cannot be accepted.. The argument pro- 
ceeds on the assumption that the peti- 
tioner was appointed as Professor inas- 
much as the post of:Director, Institution 
of Correspondence Studies, was at the 
rank of a Professor. The advertisement 
dated April 17, 1976, issued by the Uni- 
versity shows that the post of the Direc- 
tor was to be in the Professor’s prade 


i, e.: carrying the pay-scale of a Profes- 
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‘sor. It did not have the rank of a Pro- 
fessor. The order of appointment dated 
August 1, 1976 states in clear terms that 
the petitioner had been appointed as 
Director, Institute of Correspondence. Stu- 
dies, in the pay-seale and rank of Pro- 
fessor viz., Rs. 1100-1600 on probation 
for one. year. The order of appointment 
must be read in the context of the ad- 
vertisement. The University, obviously, 
could not make an appointment by going 
. beyond the terms of the advertisement. 
Moreover, the appointment to the post of 
Professor could only be made by a Selec- 
tion Committee constituted under Item 2 
of the Schedule to the Rajasthan Univer- 
sity Teachers and Officere (Special Con- 
ditions of Service) Act, 1974. There is 


thus no merit in the contention that the. 


petitioner held the rank of a Professor. 
The petitioner could nat have straight- 
way been appointed in a substantive 
capacity. Ordinance 357-A framed by the 
University under S. 19 of the Act laying 
down the conditions of services etc. of 
the employees of the University, provides 
that no person in University service will 
ordinarily be eligible for appointment as 
a permanent member of the University 
service without being on probation for a 
period of not less than one year. - Thus, 
the petitioner was nothing but a proba- 
tioner, The petitioner had no right to 
the post. In Parshotam Lal Dhingra v. 
Union of India, AIR 1958 SC 36, S. R. 
Das, C. J., while speaking for their Lord- 
Ships stated in the majority’ Caen 
fat p. 42) :— 


"It is, therefore, quite clear that ap- 


pointment to a permanent post in a - 


Government service, either on probation 
or on an Officiating basis, is, from the 


‘very nature of such employment, itself” 


of a transitory character and, in the ab- 
sence of any special coritract or specific 
rule regulating the conditions of the’ ser- 
vice, the implied term of such appoint- 
ment, under the ordinary law of master 
and servant, is that it is terminable at 
any time.” 
His Lordship then continued (at p. 48) :— 
Mage ‘isle Wags Shortly put, the principle is 


that when a servant has right to a post 


or to a rank either under the terms of 
the contract of employment, express or 
implied, or under the rules governing 
the conditions of his service, the termi- 
nation of the service of such a servant 
or his reduction to a lower post is by it- 


self and prima facie a punishment, for it- 


operates as a forfeiture of his right to 
hold that post or that rank and to get the 
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emoluments and other benefits attached 


‘thereto. But if the servant has no right. 


to the post, as where the is appointed to 
a post, permanent or temporary either 
on probation or on an officiating basis 
and whose temporary service has. not 
ripened into a quasi-permanent service 
as defined in the Temporary Service 
Rules, the termination of his employ- 
ment does not deprive him of any right 
and cannot, therefore, by itself be -a 
punishment. One test for determining 
whether the termination of the service 
of a Government servant is by way- of 
punishment is to ascertain whether the 
servant, but for such termination, had 
the right to hold the post.” 


Applying that test, there can be no doubt 
that the petitioner being a probationer, 
had no right to the post and therefore}. 
the termination of his services was not 
by way of punishment. I am not im- 
pressed with the ‘submission that the 
Acting Vice-Chancellor should have, on 
termination of his services as Director, 
Institute . of Correspondence Studies, 
transferred the petitioner to the post of 
a Professor or should -have extended the 
period of probation. As already stated, 
the petitioner had not’ been appointed to 
the post of Director in a substantive 
capacity. He had only been appointed 
to that post on probation. It has ap 
been held that the post of Director had! © 
not the rank of a Professor. - The order 
of appointment dated Aug. 1, 1976 itself 
showed that the petitioner was to have 
lien in the Department of. Political 
Science, As direct: consequence of the 
order of reversion, the petitioner had 
necessarily to revert as Reader in Poli- 
tical Science. There was no question of 
transferring him to the post‘of a Profes- 
sor. It is, however, stated that under 
Ordinance. 357-A, the initial appointment 
on probation could be for more than one _ 
year. The question really does not arise 
as the appointment was for one year on 
probation, It was open to the Univer- 
sity to lay down the period. It was also 
no doubt, open to the University to ex- 
tend the period. The Acting Vice-Chan- 
cellor was the best judge of the situa- 
tion i.e, whether the 
period of the petitioner should be ex- 
tended or not. Merely because the 
period of probation of some others had 
been-extended, it gave no corresponding 
right to the petitioner. The -arder of 
termination passed by the Acting Vice- 
Chancellor dated July 30, 1977 shows. 
that there were valid: reasons for not ex- 


probationary. `. 
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tending the period of probation. . Obvi- 
ously, the Court cannot interfere in a 
matter like this and issue a direction to 
the. University to extend the period of 
probation. 


66. The learned counsel for the peti- 
tioner further contended that this was a 
case where S. 12 (8) of the Act applies 
and not S. 12 (7). When the Chancellor 
came to know that a vacancy in the 
office of the Vice-Chancellor was likely to 
occur by resignation of the outgoing 
Vice-Chancellor, it is said, he should 
have followed the procedure laid down 
by S. 12 (1), Le, appointed a Selection 
Committee of the Members named there- 
in, Further that the Chancellor could 
not have appointed the Acting Vice-Chan- 
cellor under S. 12 (7) because “resigna~ 
tian” is not covered by the word “other- 
wise”. A temporary vacancy occurs in 
cases where the Vice-Chancellor pro 
ceeds on leave or is sick or otherwise. 
The words “or otherwise’ have ta be 
read ejusdem generis i, in the con- 
text of the foregoing words, having the 
same shade of meaning. The Act no- 
where contemplates the appointment of a 
person as an Acting Vice-Chancellor. 
The Chancellor could only have made 
such arrangement under S. 12 (7) for 
carrying on the office of the Vice-Chan- 
cellor as he deems fit i.e, by appoint- 
ment of a Committee or otherwise. I am 
afraid, none of these contentions can pre~ 
vail. 


67. The contention then is that the 
resignation of the then: Vice-Chancellor 
Dr. G. C. Pande could not be accepted 
before the expiry of 60 days from the 
date of its submission by reason of Sec- 
tion 12 (4) of the Act, that is, till 11-9- 
1977 and till then the Chancellar could 
not have appointed Dr. Om Prakash to 
be the Acting Vice-Chancellor under 
S. 12 (7) of the Act. The contention 
does not appear to be well founded. Sec. 
tion 12 (4) of the Act reads :— 


*(4). The Vice-Chancellor may, at any 
time, relinquish office by submitting, 
not less than 60 days in advance of the 
date on which he wishes to be relieved, 
his resignation to the Chancellor.” 


The provision has been enacted with a 
definite purpose, namely, to enable the 
Chancellor to have sufficient time to 
make the necessary arrangement wunder 
S. 12 (7) of the Act so that the duties of 
the office of the Vice-Chancellor may be 
carried on, in the event of his resigna- 
tion, It is not meant to give the. out- 
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going Vice-Chancellor: time to withdraw 
his resignation i e., any locus poenitentiae 
as is suggested. In the instant case, the 
then Vice-Chancellor Dr. G. C. Pande, in 
his letter of resignation dated July 13, 
1977, desired that his resignation be ac- 
cepted with immediate effect. There was 
nothing to prevent the Chancellor from 
acceding to his request. The resignation 
had to take effect from the date deter- 
mined by the Chancellor. This is obvi- 
ous from the provisions of S. 12 (5) ot 
the Act, which reads,— 


(5). Such resignation shall take effect 
from the date determined by the Chan- 
cellor and conveyed to the Vice-Chan- 
cellor,” 


The ultimate authority ta determine the 
date when the resignation would take 
effect under this provision, is the Chan- 
cellor. When the resignation is accept- 
ed with immediate effect, the office of 
the Vice-Chancellor falls vacant forth- 
with. The appointment of the Vice- 
Chancellor was thus not invalid merely 
by reason of the fact that the period of 
60 days mentioned in S. 12 (4) of the Act 
had not elapsed. 


68. The next contention is that when 
the Chancellor comes to know that 
vacancy in the office of the Vice-Chancel- 
lor was likely the occur by reason of the 
resignation of the outgoing Vice-Chan- 
cellor, it should have followed the pro- 
cedure laid down in S. 12 (1) i.e, by ap- 
pointment of a Selection Committee of 
three persons specified therein. This was 
a case, it is said, where S. 12 (6) of the 
Act applies and not S. 12 (7). These 
provisions are quoted below,— — 


(6) When a vacancy occurs or is likely 
to occur in the office of the Vice-Chan- 
cellor by reason of leave or any other 
cause, not being the expiry of term of 
the incumbent, such vacancy shall be 
filled as far as may be, in accordance 
with the provisions of sub-s. (1). 


(7) When a temporary vacancy in the 
Office of the Vice-Chancellor occurs by 
reason of leave, illness or otherwise, the 
Syndicate shall forthwith report the 
same to the Chancellar who shall make 
such arrangement for carrying on the 
office of Vice-Chancellor as he may deem 
fit.” 


There are many eventualities where a 
vacancy in the office of the Vice-Chan- 
cellor may occur viz., by reason of death, 
resignation or removal or otherwise. 
Such vacancy is likely to oceur when 
the Vice-Chancellor notifies his inten 
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[tion to demit his office. There can be no 
doubt that in the event of his resigna- 
tion, a vacancy in the office is likely to 
occur within the meaning of S. 12 (6), 
and therefore, the Chancellor is -bound 
to take necessary steps for filling’ in the 
vacancy in accordance with the provi- 
sions of sub-s. (1). The taking of steps, 
however, is -bound to take time. Till a 
new Vice-Chancellor is appointed, the 
Chancellor must, of necessity, take re- 
course to S. 12 (7) and make a temporary 
arrangement for carrying on the office of 
the Vice-Chancellor. Eventually, a Vice- 
Chancellor will have to be appointed but 
till then the Chancellor was competent to 
appoint an Acting Vice-Chancellor: 


69. There-is no merit in the conten- 
tion that the Chancellor could not have 
appointed the Acting Vice-Chancellor 
under S. 12 (7) of the Act because “re- 
signation” is not covered by the word 
“otherwise” in S. 12 (7). The provision 
under S. 12 (7) envisages a temporary va- 
cancy in the office of the Vice~Chancellor 
by reason of leave, illness or otherwise 
and vests the Chancellor with authority 
to make such arrangement, as he may 
deem fit. The words “or otherwise” in 
the context, in which it appears, can- 
not be read as ejusdem generis A 
temporary vacancy may occur by reason 
of leave or illness or. of various other 
reasons, The matter is, therefore, left 
at large by the use of the word “other- 
wise” and it is futile to contend that 
“resignation” is not covered by it. It 
is then said that the Chancellor could 
only have appointed a Committee of 
Management under S. 12 (7), but could 
not have appointed an- Acting Vice- 
Chancellor. Even if there was such a 
practice the practice is.-not of universal 
application. At’ any rate,’ the practice 
followed previously could not control or 
limit the operation of S. 12 (7) which 
leaves the matter to the discretion of 
the Chancellor. The Chancellor is em- 
powered to make such arrangement for 
carrying on .the office of the Vice- 
Chancellor, as he may deem fit. The 
words “as he may deem. fit” in S. 12 (7) 
are of wide. import. My attention was 
drawn to the Minutes of the University 
meeting dated Aug. 12, 1968. This, no 
doubt, shows that a Committee of 
Management was. appointed but the 
practice was not universally followed. 
The Minutes of the University of Rajas- 
than dated Aug. 12, 1968 showed that 
earlier, an Acting Vice-Chancellor had 
been appointed, 


H. G. Pant v. Rajasthan University (FB) (Joshi-J.) [Prs. 68-73]: 


It all depends on the 
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circumstances that prevail for the time 
being. S. 12°(1) relates to substantive 
appointment. Until a substantive ap- 
pointment is made under S. 12 (6), there 


is a temporary vacancy and, therefore. 
§. 12 (7) comes into- play. 


70. The “result, therefore, is that the 
writ: petition fails and is dismissed. 
There shall, however, be no order as 
to costs. 


M. L. JOSHI, J.:— 71. I have peru- 
sed the judgment of my learned brother 
Sen J. I am in agreement with him 
on all the points and entirely agree with 
the order’ passed by him. I would, 
however, like to deal with the question 
of the eligibility of Shri Raghukul Tilak 
to the office of the Governor and record 
my own reasons separately as the point 
has been argued at considerable length 
at the bar. 


'7T2. The principal attack of the peti- 
tioner. which according to him, goes at | 
the root of the matter- is that Shri 
Raghukul Tilak having served as the 
member of the Rajasthan Public Service 
Commission (which fact is admitted even 
on behalf of Shri Raghukul Tilak) -is not 
eligible for the office of the Governor. 
The contention of the petitioner is that 
the Governor holds employment under 
the Central Government and is, there- 
fore, debarred under Art. 319 of the 
Constitution to hold the office of a Gover- 
nor. The submission of the petitioner 
in this behalf is that the member of. 
the Public Service Commission .on 
ceasing to hold. office is debarred from 
accepting any employment either under 
the .State. Government. or under the 
Central Government except those saved 
in Art. 319 of the Constitution. It is 
Said that the office of the Governor is 
not covered by any exception laid down 
in Art. 319 of the Constitution. 
73.. The question that arises for con- 
sideration is whether the Gavernor is 
under the employment of Central Gov- 
ernment as envisaged in Art. 319 of the 
Constitution. This in its turn calls for 
consideration of true signification of the 
term ‘employment’ used in Art. 319 of 
the Constitution. The term ‘employment’ 
is a term of general import. Ordinarily, 
the language employed in a statute is 
the determining factor of the legislative 
intent. The words used by the legisla- 
ture may not bear the plain meaning. 
Judges could ‘often differ on the issue . 
whether certain words are. plain but 
difference of opinion may result on the 
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question as to what the real meaning is. 
In this connection Mukherjee J. observ- 
ed that: 


“Each word, phrase or sentence is to 
be considered in the light of general 


purpose of the Act itself.” (AIR 1953 SC 


274 at page 276). 


A bare mechanical interpretation of the 
words ‘devoid of concept of purpose’ 
will reduce most of legislation to futi- 
lity. It is a salutary rule, well estab- 
lished, that the intention of the legisla- 
ture must be found by reading the sta- 
tute as a whole. This rule is referred 
to ‘as a settled rule’ by Mukherjee J. 
vide Poppat Lal Shah v. State of Mad- 
ras, ATR 1953 SC 274. Again if the 
provision, if read literally, is patently 
incompatible with other provisions of the 
statute, the court would be justified in 
construing the words in a manner which 
will make a particular provision pur- 
poseful, In M. Pantish v. Veeramall- 
appa, AIR 1961 SC 1107 at page 1115, 
the Supreme Court has observed: 
“Where the language of a statute in 
its ordinary meaning and grammatical 
construction leads to a manifest contra- 
diction of the apparent purpose of the 
enactment, or to .some inconvenience or 
absurdity, hardship, or injustice pre- 
sumably not intended, a construction 
. may be put upon it which modifies the 
meaning of the words, and even the 
structure of the sentence... PR n 


‘74. Now the term 
postulates relationship of master and 
servant or subordination of the employee 
to the master. Seemingly the term 
‘Employment’ occurring in Art. 319 is of 
wider amplitude and of general import. 
It has to be construed in the light of 
general purpose and context and setting 
in which it finds place in the Constitu- 
tion. The question whether conditions 
of employment can be regarded falling 
within the relationship of master and 
servant is whether the alleged employee 
is under the control and bound to obey 
the directions of the alleged master, In 
Yewons v. Nokos, (1880) 6 QBD 330, 
Bramwell J. defined a servant as one 
who is subject to the command of his 
master, as to the manner in which. he 
should do his work. See also Halsbury’s 
Laws of England, 3rd Edition, Volume 
25, Page 447, wherein it has been ‘obser- 
ved that the relationship of mastet and 
servant imports the existence of power 
in the employer nat only to direct what 


the servant is to do but also the man- . 


ner in which the work jis to be done, 


‘employment’ | 
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This dictum has also received the appro- 
val of the Supreme Court in Union of | 
India v. Sankalchand Himatmal Sheth, 
(Civil Appeal No. 1486/1976 decided on 
September 19, 1977) (reported in AIR 
1977 SC 2328). In that case Hon’ble 
Chandrachud J. has observed (at 
pp. 2344-45): 


"In general relationship of master and 
servant imports the existence of power 
in the employer not only to direct what 
work the servant is to do but also the 
Manner in which the work is ta be 
done.” 


75. Learned counsel for the petitioner 
contends that Sbri Raghukul Tilak holds 
ofice under the Central Government 
and is, under the employment of the - 
Central: Government. He is, therefore, 
debarred to hold office of the Governor 
under Art. 319 of the Constitution. His 
argument is like this. The term ‘employ~ 
ment’ is wide enough to cover all the 
cases of employment, may they be in 
respect of civil post or constitutional 
office. The argument though attractive 
does not stand scrutiny if it is scrutini- 
sed with some depth. It is true that 
the term ‘employment’ is of a wider 
amplitude and is a general word. In 
Prince Ernest Augustus of Hanover, 
Viscount Simonds. in his speech said that 
words and particularly general words, 
cannot be read in isolation; their colour 
and content are derived from their con- 
text. (1957 A.C. 436), 


76. Now- Art. 319 finds place in Chap- 
ter II of Part XIV of the Constitution. 
Its true signification has to be arrived at 
in the light of purpose and with refer- 
ence to context and setting in which it 
finds place in the Constitution. Chap- 
ter II Part XIV in which Art. 319 finds 
place deals with the services under the 
States and the Central Government. The 
object behind Part XIV of the Constitu- 
tion is to lay down the provisions . 
governing the recruitment, conditions of 
service of persons serving under the 
Union or the State in connection with 
the affairs of Union or of any State.. 
Art. 309 provides that the legislature 
may regulate recruitment and conditions 
of service of persons appointed to public 
services and post in connection with 
the affairs of the Union or of any State. 
Proviso to Article authorises the Presi~ 
dent and the Governor respectively to 
make rules regulating the recruitment 
and conditions of service of persons ap- 
pointed to such services and post in the 


r 


- to be such members. Article 320 
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Union or the State. Art. 310 deals with 
tenure of office of persons serving the 
Union or the State and lays down that 
except ‘as otherwise provided by the 
Constitution every person, who is a 
member of defence services or civil ser- 
vices of the Union or of All India Ser- 
vice or holds any post connected with 
defence or any civil services under the 
Union holds office during the pleasure 
of the President and every person who 
is a member of civil post under a State 
holds office during the pleasure of the 
Governor of the State. The last clause 
of this Article authorises the President 
and the Governor, as the case may be, 
to appoint a person not being a member 
of defence service or All India Services 
or of a Civil Service of the Union or a 
State to appoint on such post as the 
President or the Governor deems it 
necessary in order to secure the service 
of the person having special qualifica- 
tion. Art. 311 deals with the dismissal, 
removal or reduction in rank of persons 
employed in civil capacity under the 
Union ar the State: Art. 312 makes pro- 
vision under the creation of All India 
Services —- Administrative, Judicial and 
Police. Chapter II Part XIV of the Con- 


stitution relates to Public Service Com- 


mission and deals with the appointment, 
terms of office, removal and suspension 
of a member of Public Service Com- 
mission, functions of Public Service 
Commission and prohibition as to holding 
of the office by the Members of the 
Public Service Commission on ceasing 
throws 
light on the matters with which we 
are concerned. In this Article the 
Public Service Commission is concerned 
with the matter relating to methods of 
cecruitment, civil services and civil posts. 
From the broad conspectus of- part XIV 
it will appear that part XIV deals with 
the service under the State and the Cen- 
tral Government. The object and pur- 
pose behind part XIV is to lay down the 
provisions governing the recruitment, 
conditions of service and allied matters 
in respect of civil posts, may that be 
cadre or ex-cddre posts. The term 
‘employment’ occurring in Art. 319 is 
the Constitution, therefore, cannot be 
construed in isolation and it shall be 
so construed as to take colour and con- 
tents from its context. If so construed, 
I am of the opinion that the term 


‘employment’ accurring in Art. 319 is 


confined to the cadre and. ex-cadre civil 
posts. as covered by Arts, 309, 310 and 
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311 and its connotation cannot be ex- 
tended, to cover office of constitutional 
functionary which in our opinion is not 
at all the underlying object of the 
Art. 319. l 


77. This brings me to the question 
whether Shri Raghukul Talak holds 
employment either under the State Gov- 
ernment or under the Central Govern- 
ment and is, therefore, debarred under 
Art. 319 to hold office of the Governor? 
It is admitted on both sides that the 
Governor is certainly not under the 
employment of the State Government. 
It is, however, urged both by Mr. Agra- 
wal and Mr. Mridul, the counsel for the 
petitioner and the intervener respecti- 
vely, that the Governor is holding 
employment under the Central Govern- 
ment. The question raised by the learn- 
ed counsel for the petitioner and the in- 
tervener necessitates the examination of 
the nature of the office of the Governor, 
his functions, duties and powers contdin- 
ed in part VI Chapter II of the Consti- ` 
tution of India and other relevant provi- 
sions of the Constitution. Art. 154 of 
the Constitution provides that the exe- 
cutive power- of the State shall be vest- 
ed in the Governor and shall be exer- 
cised by him either directly or through 
officers subordinate to him in accordance 
with the Constitution. He is thus exe- 
cutive head of the State and is integral 
part of the Constitution. The Governor. 
is appointed by the President by war- 
rant under his hand and 
Art. 156 and he holds office during the - 
pleasure of the President for a term of 
five years, from the date on which he 
enters upon his office under Art. 156. 
The proviso to Art. 156, however, lays 
down that: the Governor shall notwith- 
standing the expiration of his term con- 


tinue to hold office until his successor ° 


enters upon his office. Art. 157 relates 
to the qualifications for appointment as 
Governor and lays down that no person 
shall be eligible for appointment as 
Governor unless he is a citizen of India 
and has completed the age of 35 years. 
No further conditions have ‘been laid 
down in regard to the eligibility for the 
office of the Governor. Art. 158 deals 
with the conditions of Governor's office 
and attached certain consequential dis- 
ability and disqualification by reason of 
holding office of a Governor. There is 
no provision dealing with the disqualifi- 
cation in regard to eligibility of a per- 
son for the office of a Governor as is 


l usually designed by legislature if at all 


seal under’. | 
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it chooses to put certain disqualifications 
im the matter of eligibility for a parti- 
cular office Such provisions are cons- 
picuously missing in the Constitution. If 
the Constitution makers had.ever intend- 


- ed te incorporate other conditions as to 
the eligibility for the office of a Gover- 


nor nothing could have prevented them 
to have incorporated words or expres- 
sions such as ‘if otherwise not disquali- 
fied under the provisions of any other 
enactment or the. provisions of the Con- 
stitution” Usually such design is adopt- 
ed by the law makers if they at all in- 
tend to incorporate a particular condi- 
tion for qualification or eligibility for a 
particular office. In the absence of such 
provision it is very difficult to import 
additional conditions for eligibility. The 
contention of Mr. Agarwal is that Arts. 
157 and 158 should be read subject to 
the provisions of Art. 319 of the. Consti- 


tution as, these Articles are controlled 
~- by Art. 319. There is no merit in this 


contention. Arts. 157 and: 158 are in- 


dependent and self-contained and have 


no reference to Art. 319 as the scope 
of Art. 319 is confined to civil posts en- 


‘visaged under Arts. 309, 310 and 311 of 


the Constitution. If we were to read 
Arts. 157 and 158 subject to the provi- 
sions of Art. 319 then it will be adding 
something in these Articles which is 
wholly alien to them. Art. 319 cannot 
be. projected by any rule of interpreta- 


tion into Arts. 157 and 158 of the Con- 
therefore, | 


stitution. In my _ opinion, 
Arts. 157 and 158 are in no way sub- 
ject to or controlled by the Art. 319 
of the Constitution. The emoluments of 
the Governor. are protected by. Art. 158. 
He is entitled under cl (3) of Art. 158 
to such emoluments, allowances and 
privileges as may be determined by 


- Parliament by law and. such emoluments 


are guaranteed euring. the tenure of his 
office. l , 

78. Art. 159 edi to. the oath iid 
affirmation by the Governor. before 
taking charge of the office. It reads as 
follows: © 


Swear in the name of God: “L AU B. 
do solemnly affirm that I will faithfully 
execute the office of Governor (or dis- 
charge the functions of the Governor) 
O urada n.. (Name of the State) and 
will to the best of my ability preserve, 
protect and' defend the Constitution and 
the law and that I will deyote myself 
to the service and well being of the 
people of........ .... (name öf the’ State):” 


A.L R. 


The prescribed oath which the Governor 
takes, he is under an obligation to faith< 
fully execute the office of the Governor 
and to discharge the functions and duties 
of his office -to the best of his ability 
and preserve, protest or defend the Con- 
stitution and to devote himself to the 
Services and the well being of the people 
of the State. The oath which the 
Governor takes is identical to the one 
which is taken by the President. Under 
Art. 161 the Governor exercises some of 
Prerogative powers in the matter of 
suspension, remissions or commutation 
of sentence in certain cases. In that 
article the Governor has power to grant 
pardon, commute sentence in the person 


- convicted of any offence against any law 


relating to a matter of which the exe- 
cutive power of the State exists. Under 
Art. 162, the executive power of the 
State shall extend to the matters with 
respect to which the legislature of the 
State has power to make laws. Under 
Art. 164 of the Constitution the Gover- 
nor has power to appoint the Chief 
Minister who- shall hold office during his 
pleasure. Under Art. 165 he has power 


to appoint Advocate General. Art. 168 


provides that the legislature of State — 
shall consist of the Governor. Art. 213 

empowers the Governor to promulgate 
ordinances during the recess of the 
legislatures. Under. Art. 200 he has 
power ‘to withhold assent to the bills, 
which in his opinion, would, if they 
become law adversely affect the powers 
of the High Court conferred on it by 
the Constitution, Under Art. 309 the 
Governor is empowered to frame rules, 
regulating the recruitment and the con-. 
ditions of service of - persons’ appointed 
to such services and posts until provi- 
sion in that behalf is made by or tnder 
the .Act of the appropriate ‘legislature. 


79. Under Art. 246 (1) of the. Consti- 
tution the Parliament has exclusive 
powers to make laws. with respect to 
any of the matters enumerated in the 
list I in the 7th Schedule referred to 
Union list. Under Art. 246 (2) both the 
Parliament and the State Legislature. 
have power to make laws with respect to 
any of the matters enumerated in list I 
in the 7th Schedule referred to as con- 
current list and under Art. 246 (3) sub- 
ject to cls. (1) and (2) ef Art. 246 the 
legislature has exclusive powers to make 
laws for such State or any part there- 
of with. respect to any of the matters 
enumerated in’ list IJ in the 7th Sche- 


- dule, ‘referred to as the State list, Under 


x“ 
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pect to any matters for any part of the 
territory not included in the State not- 
withstanding that such matter is a mat- 
ter enumerated in the list. Article 246 
shows that both the State Government 
and the Central Government are co- 
ordinate entities in their own sphere 
assigned to them in the Constitution and 
each work independently in their own 
sphere. 


$0. From the survey of the above 
provisions it will appear that the Gover- 
nor is a creature of the Constitution. 
He owes his appointment to the Consti- 
tution and holds the position of privi- 
lege under it. Under the oath he has 
to uphold the Constitution and perform 
his duties of office as prescribed by the 
Constitution and preserve and protect the 
same. Looking to the oath which the 
Governor takes the Central Government 
has no power or authority to direct him 
to discharge his functions in a particu- 
lar manner. He is not bound nor does 
he undertake to obey the order of the 
Central Government or the President 
with the scope of his functions and 
duties. Ours is a Constitution where 
there is a combination of Federal struc- 
ture with unitary features while in a 
Unitary State there is only one Govern- 
ment: Federal State involves multi- 
governments namely; national or federal 
government and the Government of 
component States. A Federal State, in 
short, is a fusion of several States into 
a single State in regard to the matters 
affecting common interest leaving each 
component State to enjoy autonomy in 
regard to other matters. Under our Con- 
stitution certain powers vest in the Cen- 
tral Government leaving certain powers to 
its component units to exercise autonomy 
in spheres assigned to them in the Con- 
stitution itself The component States 
are not merely delegates or agents of 
the federal government. Both federal 
and State Governments draw their 
authority from the same source, the 
Constitution. Looking to the nature of 
the office, his functions and duties and 
powers it will appear that the Gover- 
nor has been given a positive role and 
place in the Constitution. He is high 
constitutional functionary and is one of 
the principal organs of the State namely, 
the executive as well as the legislature, 
The source and powers, functions and 
duties of both the President and the 
Governor ` are laid down‘ in the Consti- 


e 
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cl. (4) of Art. 246 the Parliament has, 
residuary power to make laws with res- 


tution and both are bound by it. Both 
of them independently work in their own 
sphere. He is the defender of the ‘Con- 
stitution and the law and the watch-dog 
of the interest and well being of the 
people -of the State. im particular, the 
Governor is vested with certain discre- 
tionary powers in the exercise of whi 
he can aet independently. One of his 












powers under Art. 356 {1) of the Consti- 
tution could be exercised so far as the 
acts in the larger interest of the people 
“to defend the Constitution and the 
law.” Undoubtedly, the Governor is not 
bound by the directions either of the 
President or of the Central Government 


establishes that he is not at all the ser - 
vant of the President or the Central 
Government, 


81. In the framework of the Consti- 
tution there is no power vested in any 
authority to issue any directions or in- 
structions to the Governer nor any rule 
can be made to lay down code of his 
conduct for his guidance. The question 
whether instrument of instructions can 
be issued to the Governor, as were 
issued under the Government of India 
Act, 1935, was considered by the Con- 
stituent Assembly; but the proposal -was 
subsequently given up. ‘The reason for 
giving up the proposal -was that unlike 
the position previously obtaining under 
the Government of India Act, 1935, the 
Governor în our Constitution of India 
functioning as the executive head of the 
state, would not be subject to contră - 
by anyone. It will be useful here to 
extract a portion of Dr. Ambedkar’s 
speech made In the Constituent Assem- 
bly. It is as follows: 


"The purpose of instrument of instruc- 
tions was originally devised in the British 
Constitution for the Government of the 
Colonies so as to give certain directions 
to the hheads of the States as to how they 
should exercise their discretionary 
powers that were vested in them Now 
the instrument of instructions was effec- 
tive in so far as the particular Governor 
or Viceroy to whom these instructions 
were piven, was subject to the authority 
of the Secretary of the State, If in any 
particular matter which was of a serious 
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- chatacter the Governor, for instance, 
‘persistently refuse to carry out the in- 
>. strument of instructions issued to him, 


it was open to the Secretary of State to 
remove him. and appoint another and 
thereby secure the effective carrying out 
the instruments of instructions. So far 
as our Constitution is concerned there 
is no functionary created by it, who can 


-~ sée that the instrument of instructions 


is carried out faithfully by the Gover- 
nor.” 

It will thus appear that the Governor 
has to act according to the provisions of 


the Constitution and tis oath of office 


in the light of circumstances obtaining 
at any time when a question comes up 
for his decision. 

82. In Union of India v. Sankalchand 
Himatlal Sheth, (Civil Appeal No. 1486/ 
1976—Supra) (reported in AIR 1977 SC 
2328), the nature of the office of the 


- High Court Judge came for considera- 


tion of the Supreme Court. In that 


. case Chandrachud J. has observed that 


(at p. 2345): 

“The Judges of the High Courts owe 
their appointment to the Constitution 
and hold a position of privilege under 
it and are not Government servants in 
the ordinary signification of that expres- 
sion.” 

In the same case Bhagwati J. has. obser- 
ved that (at p. 2354): - 


“A Judge of a High Court is not a. 


Government servant but he is the holder 
of a Constitutional office. He is as much 
part of the State as the executive gov- 
ernment, The State has in fact three 
organs, one exercising executive power, 
another exercising legislative power, and 
the third exercising judicial. power. 
Each is independent and is supreme 


. within its allotted sphere and it is not 


possible to say that one is superior to 
another. The High Court constituted of 
the Chief Justice and other judges exer- 
cises a Judicial power of the State and 


co-ordinate in position and status with 


the Governor aided and advised by _the 
Council of Ministers ..........6 Plainly and 


unquestionably, therefore, a High Court 
Judge is not subordinate either to the 
executive or to the legislature.” 

From the observations extracted above it 
is abundantly clear that the Governor is 
executive head of the State and, at least 
co-ordinate in position and status with 
the High Court Judge, who, according to 
the decision of- the Supreme. Court, is 
not a government servant. but is. the 


holder of. 


constitutional office. The 
Governor, therefore, cannot be taken to 
be under the employment of the Cen- 
tral Government or the President, or 
subordinate to the President. . 

83. Mr. Agrawal and Mr. Mridul 
learned counsel for the petitioner and 
intervener, however, vehemently argued 
that as the Governor is appointee. of 
the President under Art. 156 and as he 
holds office during the pleasure of the 
President, he is subordinate to the Presi- 
dent or the Central Government. Their 
submission jis that the power to dismiss 
or terminate the services is nothing. but 
the power of control over the holder. of 
the office. In this connection Mr. Mridul 
has referred to a paragraph from Ad- 
ministrative Law by S. W. R. Wade, 3rd 
Edition, to the following effect: 


“The legal power of control over the . 
civil service is nothing more than the: 
power to employ and dismiss servants.” 
On the strength of the above it has been 
urged that the Governor is under the 
control of the President as he is liable 
to be removed by the President. I find ` 
myself unable to agree with this econ- 
tention. The observation extracted 
above relates merely te civil posts and 
has no relation to the office of a high 
constitutional functionary. Though under 
Art. 156 Governor holds office during the 
pleasure of the President and is remov- 
able by him but this 'does not necessarily 
imply that the Governor is subordinate 
to the President or under his obligation 
to work under his directions. As already 
stated, the Governor has to ‘abide by the 


. Oath and is not bound by the directions 


of the President in the matter of dis- 
charging his duties. Once the Governor 
is appointed the is clothed with the func- 
tions, duties and obligations attached to 
the office of the Governor and he is in- 
dependent of all control. He, thereafter, 
becomes nothing but a constitutional 
functionary, who is subordinate to none 
and is nobody’s employee. The power 
of appointment is nothing’ but a mode 
of appointment. The power of removal 
in face of specific constitutional provi- 
Sions and more particularly the oath 
Which he undertakes, do not connote’ 
that the Governor is the subordinate to 
the President. I am fortified in this con- 
clusion of mine by.a decision of Su- 
preme Court of Canada in The King v. 
Dame Juliette Carroll, Et. Al. reported in 
1948 SCR Canada 126. In that case the 
provisions of Sec. 58 of the British North 
America Act,. 1867, came up for consi- 
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deration. ‘There also the provision 
relating to appointment, conditions of 
service, removal of the Lieutenant 
Governor were just similar to the one 
that of the Governor in our Constitution. 


Under S. 58 of the aforesaid Act the. 
power to appoint a Lieutenant ` Gover- 


nor vested in the Governor General’ in 
Council by an- instrument under the 
great seal of Canada and the Lieutenant 
Governor under that Act holds office 
during the pleasure of the Governor 
GeneraL His salary is also fixed and 
provided by the Parliament of Canada. 
It was contended in that case that the 
office of the Lieutenant Governor is a 
public office under His Majesty. This 


„contention was repelled by the Supreme 


Court of Canada and it was held that 
a Lieutenant Governor of a province is 
constitutional head of the executive of 
his province as the Governor General is 
the head of the, Dominion and each pro- 
vince has been ‘assigned rights and obli- 
gations and in the fulfilment of these obli- 
gations they are sovereign in their res- 
pective fields and have their own govern- 
ment empowered to enact and enforce 
laws. 

In Re The Initiative and Referendum 
Act, 1919 AC 935 at page 942, it thas 
been held: 


“The scheme of the Act passed in 
1867 was thus, not to weld the Province 
into one, nor to subordinate Provincial 
Governments to a Central Authority, 
but to establish a Central Government 
in which these Provinces should be re- 
presented with exclusive authority only 


in force of which they had common in-. 


terest. Subject to this each province 
was to retain 
autonomy and to be directly under the 
Crown as its head.” 

These cases lend support to the view that 
the Governor is in no way subordinate 
or the employee of the Central Govern- 
ment, - 


84.. The next contention of the learn- 


ed counsel for the petitioner and the 
intervenor is based on Arts. 256 and 257 
of the Constitution. Art. 256 provides 
that the executive power of every State 
shall be exercised as' to ensure compli- 
ance with the laws made by Parliament 
and in existing laws which apply in 
that State, and the executive power of 


the Union shall extend to- the giving of 


such directions to State as may appear 

to the.Government of India to be neces- 

sary for that purpose.. 

nothing more than’ that- the -executive: ' 
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its independence and 


This article says 
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in consonance to the laws made by the’ 
Parliament and the existing laws appli- 
cable to that State. Art. 257 deals with. 
the control of the Union over the State. 
It provides that the executive power of 
every State shall be so exercised 
as not to impede or prejudice 
the exercise of the executive power of 
the Union and the Union may issue . 
such directions for that purpose. Both 
these articles show - the federal polity 
leaning towards a Centre stronger than 
its component States. They in no way 
suggest that the Governor is subordinate 
to the President or the Central Govern~ 
ment in sphere of his functions, rights, 
duties and obligations. These provi- 
sions are simply designed for maintain- 
ing the federal structure or co-ordination 
between the Union of India and its com- 
ponent States and it cannot be said with 
any amount of justification on the basis 
of these Articles that the State or Gov- 
ernor is subservient or subordinate to 
the Central Government or the Presi- 
dent. The component States of the Union 
enjoy autonomy in their respective 
spheres under the framework of federal 
structure of our Constitution. Thus Arti- 
cles 256 and 257 in no way impinge upon 
the extent of autonomy conferred in the 
Constitution so as to make the Governor 
of the State subservient to the President 
or the Central Government, 


85. It was next urged on behalf of 
the petitioner and the intervenor that 
the President in case of failure of con- 
stitutional machinery in the State on the 
receipt of the report of the Governor of 
a State or otherwise, on being satisfied 
that the Government of a particular 
State. cannot be carried on, he may him- 
self assume all or any of the functions 
of the State Government. In the circum- 
stances it is said that the Governor 
should be taken to be subordinate to the 
President or the Central Government. In. 
my view there is no merit in this con- 
tention either. When the President takes 
over the administration -of the State- 
under Art. 356 the ministry ceases to. 
function and the Governor is required to 
carry on the administration of the State 
on behalf of the President. He in fact, 
in such tircumstances, becomes the Gov- ` 
ernment and Ministry rolled in one and 
his work and duties increase considerably. 
For legislative purpose .during the Presi- 
dent Rule resort has to be taken either 
to the issue of ordinances .by the Presi- 
dent -or-.the legislation through - the. 


98 Raj. {Prs. 85-90] H. G. Pant v. Rajasthan University (FB) (Shrimal J.) 


Parliament. The Governor is neither 


the agent of the President nor is subordi-' 
- nate to the Central Government. 


The 
situation does not change even during the 
President’s Rule. During the President’s 
Rule the Central Government is answer- 
able to the Parliament for the Gov- 
ernment of a State, but for that reason 
the Governor does not lose his constitu- 
tional status and becomes subservient to 
the Ministry at the Centre. Even when 
the State is under the President’s Rule 
Governor is in no way subservient or 
subordinate to the Centre or the Central 
Government. In the view which I have 
taken in respect to the constitutional 
status of the Governor, Abdul Shakur v. 
Rikhab Chand, AIR 1958 SC 52; Chinta- 
man Rao v. State of Madhya Pradesh, AIR 
1958 SC 388 and The State of Assam v. 
Kanak Chandra Dutta, AIR 1967 SC 884 
and other cases cited by Mr. Mridul and 
Mr. Agrawal being not to the point are- of 
no avail to the petitioner and they need 
not be discussed in detail. — 

I, accordingly, hold that Shri Raghu- 
kul Tilak is not under the employment 
of the Central Government and so he is 
eligible for the office of the Governor. 


M. L. SHRIMAL, J.:— 86. I have had 


the advantage of reading the judgments, 


which their Lordships A. P. Sen J. and 
M. L. Joshi J. have delivered. I entirely 
agree with the reasoning and the conclu- 
sions arrived at by their Lordships. For 
the reasons they give, I agree that this 
Writ petition should be dismissed and add 
a few words, since the question has been 
argued at length. 

87. Whether Shri Raghukul Tilak, res- 
pondent No. 1, who was in past. a Mem- 
ber of the Rajasthan Public Service Com- 
. mission, is disqualified to hold the office 
of the Governor of Rajasthan by reason 
of the bar imposed by Art. 319 (d) of 
the Constitution ? It 

88. Before dealing with the rival con- 
tentions of the parties, it will be profit- 
able to read Art. 319 (d) of the Constitu- 
tion, which runs as follows :— 


“319. On ceasing to hold office— 


(d) a member other than the Chairman 
of a State Public Service Commission 
shall be eligible for appointment as the 
Chairman or any other member of the 


Union Public Service Commission or as, 
the Chairman of that or any other State: 


Public Service Commission, but not for 
any other employment either’ under the 


. Government of India :or under the ‘Gove 


ernment: of a State,” 


A. LR. 


89. The crucial words in the above 
Article are ‘employment: either under 
the Government of India or-under the 
Government of a State’ and the two 
words “employment” and “under the 
Government of India” appearing therein 
are of great significance for the decision 
of this case. 


$0.- The learned counsel appearing on 
behalf of the petitioner and the interve- 
nor contended that the word ‘“employ- 
ment” appearing in Art. 319 of Constitu- 
tion is of wider connotation and cannot 
be confined to service and it should be 
understood in the sense in which it is 
commonly used. The terms cognate to 
appointment used in the Constitution are 
office-cum-service ` and employment. 
Offices are of two types one which are 
filled in by election-and the other which 
are filled in by appointment. The bar 
against the employment ‘referred to in 
Art. 319 applies not only to services but 
to all employments, which are not re- 
garding elective office. Part XIV of the 
Constitution is regarding the services 
under the Union and’ the States. Chap- 
ter I of this part deals with services and 
Chap. II of this part deals with Public 
Service Commissions. The Article in 


-which the term ‘employment’ occurs is 


Art. 319. The term ‘service’ was very 
well known to the founding fathers. If 
they wanted to debar a Member of the 
Public Service Commission from seeking 
any service ‘only, there was no difficulty 
in their using the word ‘service’ in Arti- 
cle 319 instead of the word ‘employ- 
ment’. The use of the two different 
words in Article 308 and Art. 319 con- 
tra-distinguished with Art. 319 must be 
deemed to have been used in two diffe- 
rent senses with different intents. The 
anxiety of the founding fathers was ‘to- 
make the Chairman and Members of the 
Public Service Commission above all 
temptations. To serve this purpose the 
word ‘employment’ was used in Art. 319 - 
and it need’ not be interpreted in. a nar-- 
rower sense. The learned counsel for the 
petitioner urged that a Member of the 
Public Service Commission after his re- 
tirement could be appointed as Chairman 
of the Public Service Commission or 
Member of the Union Public Service 
Commission. and to no other post or em- 
ployment. Article 319 appears as an ab- 
solute bar. It is.argued, he. cannot be 
engaged by the Government even as a: 
professional adviser, consultant in the 
capacity:-of a lawyer, doctor.or an €x- 
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pert. The learned counsel for the res- 
pondents Mr. Nariman and the Advocate 
General Dr. S. K. Tewari have vehe- 
mently controverted the above conten- 
tions, 


91. We have given a careful thought 
and consideration to the rival conten- 
tions of the parties. We find ourselves 
unable to agree with the contention of 
the learned counsel for the petitioner. 
Article 319 forms part of Part XIV of 
the Constitution, which is captioned as 
‘Services under the Union and the States’ 


(emphasis added). Chapter I (Arts. 308 to 
314) of this Part deals with services and 
Chapter II (Arts. 315 to 323) deals with 
Public Service Commissions. The use of 
the expression ‘any other employment 
either under the Government of India or 
under the Government of a State’ in 
Art. 319 (d) could only mean service 
under the Union and States covered in 
Chap. I of Part XIV of the Constitution. 
The expression used in Art. 309 ‘persons 
appointed to. public services and posts in 
connection with the affairs of the Union 
or of any State’ and the words ‘every 
person who is a member of a. defence 
service or of a civil service of the Union 
or of an All India Service or holds any 
Post connected with defence or any civil 
post under the Union’ appearing in Arti- 
cle 310 are wide enough to include the 
word ‘employment’ appearing in Arti- 
cle 319. They exhaust the categories of 
service or employment under the Union 
or States. In short. what is not covered 





by Chap. I of Part XIV is not a service 


or employment under the Government of 
a State or under the Government of 
India. A bare look at Art. 316 reveals 
that the appointing authority of a Chair- 
man or member of the Public Service 
Commission in a State is the Governor. 
. The appointment of a Governor is to a 
State and there is no all India cadre of 
Governors. A Governor of a State can 
neither be termed to be a servant of the 
State nor of the Union. He is the holder 
of a constitutional office. The Members 
of the Public Service Commission in a 
State function regarding the appointment 
of the State services and by no 
stretch of imagination can it be said 
that any dignitary holding office in a 
State could have given an allurement to 
a Member of a Public Service Commis- 
sion of getting him appointed as a Gover- 
nor, for doing a job for the former. 


founding fathers wanted disqualifications 
operating under Art. 319 to be confined 
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to only services enumerated. in’ Part XIV 


The. 
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and not to the appointment to any con- 
stitutional office. A close reading of 
Chapters I and H of Part XIV of the 
Constitution shows that Art. 319 has its 
closest relation or nexus to service. 


- 92. The intention of the Legislature 
can be inferred only after directing the 
attention not merely to the particular 
word or clause to be construed but to the 
setting or context in which a clause to 
be interpreted occurs. The marginal 
notes appended to an Article and the 
caption of the Chapter in which it ap- 
pears, does provide -a clue as to the 
meaning and the purpose of the Article. 
The qualifications and eligibility for ap- 
pointment of a person as Governor have 
been provided in Art. 157, The eligibi- 
lity has not been made subject to the 
provisions of Art. 319. As noted by Mr. 
Seervai in his book, ‘Constitutional Law 
of India’ Volume I Second Edition at 
page 43, it is a relevant consideration in 
interpreting two Articles of the Constitu- 
tion that they are in two different parts. 
There is ample authority that one is en- 
titled to have regard to indicia afforded 
by the arrangement of sections and from 
other indication. The arrangement of 
sections into parts and their headings are 
substantive parts of the Act and they are 
gradually winning recognition as a kind 
of preamble to the enactments, which 
they precede limiting or explaining their 
operation. 


93. For the reasons mentioned above, 
we hold that the word ‘employment’ ap- 
pearing in Art. 319 relates to services 
under the State and not to the appoint- 
ment of the constitutional functionary 
like Governor, Judges of the Supreme 
Court and others. 


94. Viewed from whatever angle even 
if it is held that the word ‘employment’ 
appearing in Art.. 319 is of wider con- 
notation, then also it cannot be said that 
the appointment of a person to the office 
of a Governor is an employment under 
the Government of a State. It has been 
rightly conceded by the parties appear- 
ing before us that the Governor being 
the head of the State cannot be said to 
be under the employment of the State 
Government. The State Government has 
been defined in S. 3 (60) of the General 
Clauses Act as Governor. The State 
Government as personified in the Gover- 
nor cannot function as subordinate to or 
under the Government of State. The 
Governor being the Government itself 
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cannot be said to be employed under the 
‘State. 


95. The Governor is the executive 
head of the State and this position he 
does not share with the Chief Minister. 
He allocates the executive duties to 
various Ministers under Art. 166 (3) 
of the Constitution. He appoints a 
Minister on the advice of the Chief 
Minister and Minister holds office during 
his pleasure. It is also open to the 
Governor under the Constitution to 
dismiss any individual Minister at his 
Pleasure. The language of S. 51 of the 
Government of India Act, 1935 came up 
for interpretation before their Lordships 
of the Privy Council in Emperor v. Sib- 
nath Banerjee (AIR 1945 PC 156), and 
their Lordships of the Privy Council 
held that the Minister is to be consider- 
ed as an affice subordinate to the Gover- 
nor. The Constitution makers have re- 
produced the same language in our Con- 
stitution regarding appointment of the 
Ministers in Art. 164 and thus it must be 
taken that the Constitution makers ac- 
cepted the correctness of the decision 
and adopted it. Thus it can be safely 
said that by no stretch of imagination 
the Governor of a State can be termed to 
be an employée under the State Govern- 
ment. 


96. Now the question which, there- 
fore, arises for consideration in the pre- 
sent case is as to whether the Governor 
of a State stands in a position subordi- 
nate to the Government of India as an 
employee stands in relation to his em- 
ployer or in other words, is there a mas- 
ter and servant relationship between the 
Governor appointed under Art. 154 of 
the Constitution and the Government of 


`” India. 


97. Employment under’ “the Union 
Government means, the person employed 
stands to the Union Government as sub- 
ordinate. The concept of ‘employment’ 
involves three ingredients of employer, 
employee and the contract of employ- 
ment. An employee is required to work 
under and’ subject to the control and 
supervision of the employer. The test of 
the existence of master and servant re- 
lationship is that the. employer should 
have a right to control the discharge of 
duties and: the functions by the emplo- 
yer and to regulate his activities and to 
give such directions to the employee as 
the employer may consider proper. Thus 
the power of. ‘superintendence or the. 
existencé of authority to supérvise - the’ 
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action of the employee is one of the im- 
portant attributes of master and servant 
relationship. 


- 98 The learned S, for the peti- 
tioner and the intervenor urged that the 
word ‘employed’ appearing in Art. 319 
does not necessarily imply that there 
should be a relationship of master and 
servant. The concept of master and ser- 
vant relationship has undergone a vast 
change in recent years. The degree of con- 
trol becomes less and less as we yo high 
up in the hierarchy of service. Holder 
of each office is required to perform cer- 
tain functions in his own discretion. In 
technical posts as that of doctors,. Chair- 
man of the Atomic Research Institute, 
the masters do not have any control 
over the manner of the conduct of the 
business by the employee, but that never 
means that the persons appointed to the 
technical posts cannot be said to be 
under the employment of their respec- 
tive set. of masters. In support of this 
contention, reliance was placed on 
pp. 313-314 in Vol. 16 of Halsbury’s Laws 
of England IVth Edition, Maxwell’s In- 
terpretation of Statutes, 12th Edition 
page 218. It was further urged that even 
if control is held necessary for making 
or for bringing about an employment 
either by virtue of the term ‘employ- 
ment’ or by virtue of the word appear- 
ing in Art. 319 such a control was very 
much there in the case of the Gover- 
nor, because the President is the. appoint« 
ing authority of the Governor and the 
latter remains in the office during the 
pleasure of the former. It was also 
urged that as the tenure of the office of 
the Governor is at the pleasure of. the 
President, it is a case of control plain 
and simple. In support of the above con- 
tentions, reliance was placed on Abdul 
Shakur v. Rikhab Chand (AIR 1958 SC 
52); Board of Revenue v. A. P. Benthall 
(AIR 1956 SC 35); Yugal Kishore v. B. N. 
Rahtogi (AIR 1958 Pat 154); Umraon 
Singh v: Chakauri Singh (AIR 1958 Pat 
302) (FB); K. U. Kulkarni v. Ganpat Hiraji 
Teli (AIR 1942 Bom 191); Emperor v. 
Sibnath Banerji (AIR 1945' PC 156) ` and 
Amalgamated Engineering Union v. Min- 
ister of Pensions & National Insurance 
((1963) 1 All ER 864). Reference was also 
made to meaning of the word ‘employ- 


ment’ given in. ‘Words & Phrases’ by 
saunder Volume 2 pages 157-158, Wade’s 
Administrative Law, 3rd Volume, page 24 


and Schwartz & Wade’ 8 Legal Control of © 
‘Government’ papé 21. 
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98. It was further urged that a peru- 
sal of Arts. 200, 213,.:256, 340, 341, 342, 
356, 371, 371-A, 371-C (1) & (2), and 
371-F, Vith Schedule paras. 9 (2) and 
18 (2) also indicate that the Governor 
while exercising the discretionary powers 
acts under the control and supervision of 
the President i.e. the Government of 
India, because as far as the President is 
concerned, he js required to act on the 
advice of the Council of Ministers as 
provided by Art. 74 of the Constitution. 
The learned counsel went to the extent 
of arguing that the position of the Gover- 
nor was even worse than that of a civil 
servant. A civil servant is entitled to the 


_ protection of Art. 311 and all statutory 


provisions in regard to disciplinary 
actions to be taken against him, but the 
Governor does not have such a portec- 
tion. l 

100. As regards the first limb of ‘the 
argument advanced by the learned coun- 
sel for the petitioner and the intervenor, 
it’ would be profitable to read Pauley v. 
Kenaldo Ltd., ‘((1953) 1 All ER 226) 
wherein Birkett, L. J. observed that the 
observations made in Stroud’s Judicial 
Dictionary, 3rd Ed, Vol 2, pp. 943-949 
regarding construction of the word ‘em- 
ployment’ were a bewildering array of 
decisions on various statutes, 

101. After considering a number of 
authorities on the point, his Lordship 
observed as under :— 

“It is clear that the real question is one 
of the degree of control exercised by 
the person employing the artist, and this, 

I see it, means not only the amount 
f control but the nature of that control 
and the direction in which it is exercised. 
In, Short v.. Henderson Ltd. a case in 
the House of Lords under the Work- 
men’s Compensation | Act, Lord Thanker- 


ton ((1946)* 115 LJ PC 41) recapitulates 


with approval the four indicia of a con- 
tract of service derived by the Lord Jus- 
tice-Clerk from the authorities referred 
to by him. These _are; (a) the master’s 


power of selection of his. servant;. (b) the- 


payment of wages or other remuneration; 


(c) the master’s right to control the 


method of doing the work; and (d) the 
master’s right of suspension or dismissal. 


He goes on to say that the particular re- 


quirement of a contract of service is the 
right of the master in some reasonable 
sense to control the method of doing the 
work, and that this factor of superintend- 
ence and control -has frequently been 
treated as critical and decisive of the 


legal quality of the. relationship,” 
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102. Their Lordships of the Supreme 

Court have approved the decision of 
Short v. Handerson Ltd. (1946-115 LJ PC 
41) in (AIR 1970 SC 66). This: point 
should: not detain us more, as it stands 
conclusively determined by an authorita- 
tive pronouncement made by their Lord- 
ships of the Supreme Court in Appeal 
No. 1486 of 1976, decided on September 
19, 1977 : (reported in AIR 1977 SC 2328) 
(Union of India v. Sankalchand Himmat- 
lal Sheth), wherein while deciding the 
question whether Judges of the High 
Court are Government servants or 
not, the Court observed as under (at 
pp. 2344-45) :— 
“In general, the relationship of master 
and servant imports the existence of 
power in the employer not only to direct 
what work the servant is to do, but also 
the manner in which the work is to be 
done (see Halsbury’s Laws of England, 
Third Edition, Vol. 25, page 447, para 871 
and the cases cited in foot-note (b). A 
servant undertakes to serve his master 
and to obey his reasonable orders within 
the scope of the duty undertaken, The 
Government has no power or authority 
to direct what particular work a High 
Court Judge must do and it can certainly 
not regulate the manner in which he 
must do his work in the discharge of his 
official functions.” 


These observations amply apply to the 
appointment of a Governor for a State. 
In view of this, it is needless for me to 
deal with the decisions relied upon by. 
the learned counsel for the petitioner 
and the intervenor. The Union Govern- 
ment cannot regulate the manner in 
which a Governor should discharge 
his power and. functions. Once the ap- 
pointment is made by the President, the 
Governor acts as the head of the State, 
just as the President acts as the head of 
the Union. 


103. As regards the second limb of 
the argument, it would suffice to say 
that the -executive power of the State 
vests in the Governor and is to be exer- 
cised by him either directly or through 
the officers subordinate to him jin accord- 
ance with the Constitution. The Gover- 
nor has to act in dual capacity Le. as a 
constitutional head of the State. In that 
capacity the powers of the Governor can 
only bė exercised with the aid and advice 
of the Council of Ministers. Reference 
may be made to Shamsher Singh v. 
State of Punjab (AIR 1974 SC 2192). 
While exercising the executive power of 


a State the Governor. acts as the State 
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Government personified in the Governor 
and as a co-ordinate entity cannot be 
termed to be acting as employee under 
the Central Government: or the Prési- 
dent. HL M. Seervai in his book ‘Con- 
' gtitutional Law of India’ 2nd Edn. VoL II 
page 1073 has noted as under : — 


“It is equally clear fom our " Constitut- 
tion that the Governor is entrusted: with 
the discharge of constitutional. duties. 
In matters on which he must act on the 
advice of his Ministers—and they consti- 
tute an overwhelming part of his execu- 
tive power — the question of his: being 
the President’s agent ‘cannot arise. In 
the few matters in which the Governor 
has a discretion, he may seek .adyice and 
assistance . from any quarter, but. he . must 
discharge his. duties to the. ‘best of - his 
own judgment.and abili 


Besides the exercise . of the executive 
powers, there | are several constitutional 
functions,” powers’ and duties of the 
Governor: These are conferred. on hiin 
as’ eanomine — the ' Governor) These 
constitutional powers and functions of 
the Governor as well as those in ‘the dis- 
cretion of the ‘Governor are not execu- 
tive powers of’ ‘the State within the 
meaning of Art. 162. The executive 
power is generally described as residue 
which does not fall within the legislative 
or judicial powers, Besides the’ execu- 
tive powers, the Governor exercises cer- 
tain constitutional powers. In the first 
instance, there are powers which are to 
be exercised by the’ Governor in con- 
sultation with the persons and agencies 
other than the Council of Ministers, 
Secondly, there: are general discretionary 
powers, which are quite implicit, for in- 
stance (i) summoning and proroguing the 
assembly. In- Punjab, when Speaker 
Jogender Singh Man adjourned the as- 
sembly on March 7, 1968 for a period of 
two months during budget sessions, the 
adjournment of Legislative Assembly in 
the month of March would have meant 
that the budget would not have been 
passed. In order to solve this problem, 
the Governor prorogued the assembly on 
March 11, 1968 under Art, 174 (2) of the 
Constitution and re-summoned the as- 
sembly. This prorogation was held to 
be valid by Hon’ble the Supreme Court 
in State of Punjab v.' Satyapal (AIR 1969 
SC 903): (li) reservation of. the Bill for 
the consideration of the President. The 
second proviso to Art. 200 of the Con- 
stitution empowers the Governor to re- 
serve the Bill for the consideration of 
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the President, which: in: the. opinion ` of 
the Governor would, if it became law, so 


A.LE. 


derogate from the” powers ‘of the High 
Court’ as to endanger the position which 
that Court is by this Constitution de- 


signed to fill. Besides reserving the Bill 


for the consideration of -the -President 


under the second proviso to Art. 200 the 


Governor can also reserve the Bill for 
the consideration of.the President under 
Arts. :254 (2), 31 (3) ‘and 31-A. The Gov- 
ernor can in his. discretion also issue 


Ordinance when he is satisfied that cir- 


cumstances exist which render: it neces- 
sary for him to.take immediate action. 


In Haran Chandra v..State of -West Ben- | 


gal (AIR 1952. Cal 907) their Lordships 
of the Calcutta High Court held that “it 
is the satisfaction of the Governor as to 
the existence of’ the circumstances for 
promulgating an Ordinance that is neces- 
sary and such Satisfaction is conclusive.” 
The. Allahabad High Court and the 
Madhya | Pradesh High Court have also 
concurred to. this: view; (iii) sometimes 
situation may arise where there is no 


clear. majority on the election in favour 


of a particular. party or a group of par- 


“ties that they are in position to command 


the majority: in the Legislature and 
would form -the Government. In such 
cases, it becomes the duty of the Gover- 
nor to form a judgment.as to which of 
the various parties or group who have 
sent intimation to him of their ability to 
form a Government does really command 
a majority. There “could be no fixed 
rules to guide ‘the Governor as to how 


‘he should proceed in’such a situation. In 


West Bengal, the Governor had reasons 
to believe that the first United Front 
Ministry had lost confidence of the 
House and he’ desired the Chief Minister 
to call a session of the Assembly within 
a certain time and establish that he still 
commanded the confidence of the House. 
The Chief Minister declined to take such 
a step. Thereupon, the Governor in exer- 
cise of his powers under Art. 164 (1) 
disrnissed the Ministry. The correctness 
of the Governor’s action was challenged 
before the Calcutta High Court and the 
single Judge of that Court in M. P. 
Sharma v. P. C. Ghosh (AIR 1969 Cal 
198) took the view that the exercise of 
his pleasure by the Governor under Arti- 
cle 164 (1) had not been fettered by any 
condition or restriction. As already men- 
tioned above, the powers under Art. 200 


are discretionary powers... If. the Gover- 
nor feels some doubt about the validity 
or advisability of:the course of action 
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Universities. He also exercises powers 


to grant pardon. While exercising the 


above noted discretionary powers, the 
Governor cannot be said to be acting as 
an employee under the Government of 
India. The Governor functions for most 
purposes as a part of the State apparatus, 
but is meant at the same time to be link 
with the Centre. The official. emblem of 
the unity of the country is the Governor, 


104. It will not be out of place to 
mention that Governor is not obliged to 
allow the imposition of a President’s rule 
if an alternative Council of Ministers 
commanding the confidence of the Legis- 
lative Assembly Is available (page 1073 
Seervai’s Constitutional Law of India 2nd 
Edition Vol. II point 18.38). The learn- 
ed author has further observed that 
while dismissing the ministry or In dis- 
solving the Legislature he does not act 
as an agent of the President. Where a 
Cabinet resigns and declines to stay in 
office till another Cabinet is formed or 
President’s rule is imposed, the Governor 
would be within. his right under Arti- 
cle 163 (2) in deciding that in the situa-~ 
tion thus created, the Constitution re- 
quires him to exercise the executive 
powers vested in him in his discretion, 
because the Constitution could not’ have 
intended a paralysis of the executive 
Government. The decision of the AERE 
nor is not open to question, 


105. The Governor is the fountain- 
head on which edifice of the structure of 
the State rests. He is not only head of 


the executive, but component part of the. 


legislature and therefore an integral part 
of the State. In our federal structure he 
plays a very important role. The im~ 
portance of the role of the Governor lies 
in keeping the Centre’ and his State 
together and making each of them 
understand the point of view of the 
other, ss i 


106. As observed by’ the Supreme 
Court in State of Rajasthan v. Union of 
India (AIR 1977 SC 1361), the Governor 
is “the defender of the Constitution and 


Law” and the watch-dog of the interests. 


of the whole country and well-being of 
the people of his State in particular, 
The Governor is vested with certain dis- 
cretionary powers in the exercise of 
which the can act independently. The 
Governor ‘has a' pivotal ‘role: to play ‘in 


Judge. 
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outlined in the Bill, he can-ask the Legis~ 
lature to reconsider the Bill or a parti- 


cular part of it, The Governor is also 
Ex-Officio a Chancellor in most of the 


the Indian polity and it will be com- 
pletely subversive and totally destruc- 
tive of the federal. framework of the 
Constitution and the autonomy of States 
contemplated therein, to describe a 
Governor as an employee of the Central 
Government. - 

107. The office of the Governor is an 
office created by the Constitution (Arti- 
cle 153) The very nature of the office 
and functions suggest that it is not an 
employment under the Government of 
India. He has been givena constitutional 
status as being the executive head of 
the State and has been assigned func- 
tions to be discharged according to the 
dictates of the Constitution, 

108. The appointment of a person to 
the office of Governor is appointment to 
a constitutional office, which is co-ordi« 
nate with- the post of a High Court 
In. Union of India v. Sankal- 
chand Himmatlal Sheth, (AIR 1977 SC 
2328) (supra), Bhagwati J. observed that 
a High Court Judge has no employer. 
He occupies a high constitutional office, 
which is co-ordinate with the executive 
and the legislature. In the same judg- 


.ment it has also been observed that the 


High Court constituted of the Chief 
Justice and other Judges exercises the 
judicial powers of the State and is co- 
ordinate in position and status with the 
Governor aided and advised by the 
Council of Ministers, wha exercise the 
executive powers. On the parity of rea- 
soning, it can also- be said that the ap- 
pointment of a person as a Governor 
for a State by the President and hold- 
ing of his office during the pleasure of 
the President is only a mode of appoint- 


-ment and the holder of this constitu- 


tional office cannot be termed to be the 
employee under the Central Government. 
He is. the creature of the Constitution 
clothed with functions and obligations . 
created by it, He is bound by the oath 
prescribed under Art. 159 to ‘preserve, 


protect and defend the Constitution and 


the law’. -This oath’ casts a Constitu- 


tional obligation in him, It is his duty 
to see that the Government of the State 
is carried on in accordaricé with the Con- 
stitution. In: ‘the ‘discharge of his duty, 
he has to exercise“his influence and per- 
suasion, “It is also the duty of the Centre 
to ensufe that the Government of the 
State is carried’ on in accordance with 
the Constitution, and in order to. enable 
the‘. Centre to perform its duty, the 
Governor is obliged to inform the Centre 
about matters relevant’ to this Constiti- 
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‘have exclusive power in regard to the 


_ tional obligation. In the discharge of 
his functions, the Governor derives: his 
authority from the Constitution alone. 


109. The oath and = affirmation re- 
quired to be made and subscribed by 
the President before entering into the 
office has been prescribed in Art. 60. 
The significant words “preserve, protect 
and defend the Constitution” also appear 
in the oath required to be made by the 
‘President. It will be pertinent to note 
- here that none of the other functionaries 
under the Constitution including the 
ministers in the service of State or the 
Judges of the Supreme Court or the 
High Courts are required to make and 
subscribe oath or affirmation to preserve, 
protect and defend the Constitution. 
The essential idea in administering 
similar oath to the President and the 
Governor is that the Governor enjoys 
the same position in respect of the 
affairs of the State with its limited 
sphere provided in the Constitution as 
the President enjoys in affairs of the 
Union, and the former cannot be termed 
to be subordinate or employee under the 
control. of the latter. 


110. Prof. Alexandrowicz in his “Con~ 
stitutional Developments in India” obser- 
ved: “India is undoubtedly a federation 
in which the attributes of statehood are 
shared between Centre and Local State.” 


111. Dicey observes in his “Law of 
the Constitution”: “The essential cha- 
racteristics of federalism-—-the supremacy 
of the Constitution, the distribution of 
powers, the authority of the judiciary— 
reappear though no doubt with modifi- 
cations, in every true federal State”. 


112. The founding fathers have creat- 
ed an indissoluble union without any 
* right of secession for ‘the States, the 
States are by no means indestructible. 


113. The process of bargaining which 
was absent in the formation of the fede- 
ration of our country has now assumed 
increasing dimensions. The status’ of 
the State Governments vis-a-vis the 
Centre has been strengthened by the 
reorganisation of States and the estab- 


lishment of stable and viable units.. 


According to Prof. Alexandrowicz, all 
this conduces to sound federalism. ‘The 
supremacy of the Constitution ‘which is 
essential in federalism is present in the 


‘Indian Constitution. Art. 246 and the. 


- Seventh Schedule divides legislative pox 
wers between the Union and the States, 


- The Union can legislate on subjects men- ' 


tioned in the Union List. - The -States 
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items in the State List. There is alse‘ a 
concurrent list. The residuary power..is 
given by Article 248 to the Centre and 
in this the Indian Constitution resembles 
the Canadian Constitution. Commenting 
on the division of Legislative mowers, 
Prof. -Alan Gledhill observes: ‘The 
Indian Constitution is federal in form”. 
There can be no doubt that the federal 
character of our Constitution is basic 
structure: of our Constitution, as held by 
their Lordships of the. Supreme Court in 
Kesavananda: Bharati. v, State of Kerala, 
(AIR 1973 SC 1461), 


114, In State of West. Bengal v.. 
Union of India, (AIR 1963 SC 1241, at 
page 1252, para 27) a contention was 
raised that the States constituting India 
were fully sovereign States. The Court 
examined at considerable length the 
nature and effect of the provisions _ of 
the Indian Constitution and whether 
sovereignty is vested in it. The majo- 
rity expressed the view as under :— 


“Legal sovereignty of the Indian na- 
tion is vested in the people of India who 
as stated by the preamble have solemnly 
resolved to, constitute India into a 
Sovereign Democratic Republic for the 
objects specified therein. The political 
sovereignty is distributed between, as we 
will presently demonstrate, the Union 
of India and the States with greater 
weightage in favour of the Union.” . 


115. Our Constitution recognises rights 
of State or States against Government, 
In dispute between the Government of 
India and the States or between State 
and State, the Supremie Court has been 
invested original jurisdiction to decide 
such a dispute under Art. 131 of the 
Constitution. Each State of: the Union 
is treated as a juristic entity. Thus ‘the 
political sovereignty and the right to 
hold property against each other within 
the four corners of the Constitution has 
been recognised, 


116. The functions of a Governor 
who is constitutionally head of the exe- 
cutive are in respect of the Government 
of a State and not in respect of the 
Union. A Governor is the executive 
head . of the Government of a State. , He 

carries on the Government of the State, 
All the functions he carries and per- 
forms are directed to the affairs of the 
State and are in no way Concerned with 
the: affairs of the Union. -This nature of 
his office. must be judged from the func- 
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tions he performs, -It has been argued 
by the learned counsel for the petitioner 
and the intervenor that a Governor is 
appointed by the President. He -holds 


office during the pleasure of the Presi- . 


dent and as the power to appoint and 
remove lay with the President, the office 
of a Governor should be considered as 
an employment coe the Government 
of India, 


117. This argument, though attractive 
at the first sight, is devoid of merit as 
already- discussed above. Further it 
fails to keep in view the fact that the 
power to appoint and remove cannot 
affect ‘the nature of the functions per- 
formed, A Governor is appointed and 
can be removed by the President or in- 
directly made to do certain act as 
already discussed or reserve the Bill for 
the consideration of the President or 
in the days of emergency he is required 
to perform certain duties as directed by 
the President, does not alter the essen- 


‘tial character of his office, which is to is to 


carry on the Government of a State, 
The founding fathers have reserved’ to 
the President the necessary authority to 
interfere in certain way in State mat- 
ters to maintain the unity. of the country 
but he works for most purposes as ‘part 
of the State affairs. The exercise’ of 
those powers is contemplated fo be for 
the better Government of the State and 
does not modify the legal status of the 
State executives and does not purport 
to make him to act as an employee, It 
may limit the power of the Governor 
and in certain cases prevents him from 
exercising them, but his jurisdiction 
nonetheless remains entirely within the 
State field. While exercising emergency 
powers the President acts on the advice 
of Central Ministry, but it cannot be 
said that the office of Governor changes 
its character in the. days of emergency, 


118. Article 168 which deals with the 
constitution of Legislatures in States 
~ provides ‘that "there shall be a Legisla- 
ture which shall consist of the Gover- 
nor and one house or two.” Thus he 
is a part of the Legislature which is 


required to maintain its authority and. 
‘independence regarding the subject-mat-- 


ters enumerated in list IL By no 
‘stretch’ of imagination, it can be gaid 


that. the Legislature of a State ig under.” . 


the a, of aan Government of 


a. + . 
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119. The provisions regarding appoint- 


.ment, conditions of service, removal ete., 


relating to Governor in our Constitutjon 


are similar to that regarding the ap- 


pointment, removal and conditions of 
service of Lieutenant Governor under 
the British North America Act, 1867. 


120. The power to appoint a Lieute- 
nant Governor vests in the Governor 
General in Council by an instrument 
under the Great seal of Canada (S. 58). 
He holds office during the pleasure . of 
the. Governor General, The salary.. is 
fixed and provided by Parliament of 
Canada, The Legislature of each unit 
consists of Lieutenant Governor of one 
oe or two Houses as the case may 


121. In The King. v. Dame Juliettee 
Carroll, (1948) SCR 126 (Canada), the 
question which came up for decision be- 
fore the Supreme Court of Canada was 
“whether the office of Lieutenant Gover- 
nor is or not a public office under His 
Majesty in respect of the Government of 
Canada?” Their Lordships of the Su- 
preme Court of Canada after considering 
@ number of decisions on the . point, 
observed :— 


“It is not possible to describe the 
office of Lieutenant Governor as an 
office under the Governor General in 
Council. By reason of S. 71 the Lieute- 
nant Governor is a part of the Legisla- 
ture for Quebec and that Legislature 
‘was to retain its independence and 
autonomy’ and to be directly under the 
Crown as its head.” 


- 122. On a parity of reasoning, it 
must be held that the office of the 
Governor under the Constitution of 
India cannot be considered as an employ- 
ment under the Government of India.’ 


- 123. In our federal system, the State 
Government and the Central Government 
are coordinate entities. The State Gov- 
ernment as personified in the Governor 
does not function as employee of the 
Central Government or the President. 
The Governor as integral part of the 
Legislature can also not be termed to be 
an employee under the Central Govern- 
ment or the President. Nor he can be 
said to be the employee under the Gov- 
ernment of India while discharging. con- 
stitutional functions in the discretion 
vested in him by the Constitution. 

E Petition dismissed, 
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Mukat Behari Lal, Petitioner v, Shiv« 
charan Singh and others, Respondents. 
Pa Petn. me 2 of 1977, D/-31-3- 


(A) Reudesantutien of the People Act 
(43 of 1951), S. 86 (1) read with S. 82 (b) 
— Allegation of corrupt practice against 
candidate who withdrew his candidature 
—— Non-jóinder of such candidate -~ Elec- 
tion petition is not maintainable, 


| Once an allegation of corrupt practice 

is made against the candidate or candi- 
dates, who has or have withdrawn, sub= 
sec. (b) of S, 82 read with S. 86 (1) ap- 
‘plies and’ the failure to implead the per- 
sons charged with corrupt practice is 
fatal to’ the maintainability of the elec- 
tion petition, (Para 19} 

‘The provisions of S, 86 (I) read with 
So 82 (bÐ) are in the nature 
of a mandate to Coùrt which is 
bound fo dismiss an election petition 
whenever it comes ta its notice whether. 
on, its own motion or on the motion of 
the party concerned that there has been 


a non-compliance with the imperatives | 


of S. 82 (b), The objection regarding non~ 
compliance with the provisions of S. 82 
(b) can also be taken at any stage of the 
proceedings, may be by way of an appli- 
cation; (i) before the written statement 
is filed; or (ii) by taking a plea in the 
written statement; or (iii) by making a 
separate application after a. written state- 
ment has been filed, (Case law discussed), 
(Para 10} 
Anno; AIR Manual (3rd Edn), Repre- 
sentation of the People ii S, 82, N. 2, 
S. 86, N. 2 ~~. 


(B) - Re tion of the pasa Act 
(43 of 1951), S. 82 (b)—Allegation of cor- 
rupt practice against a candidate in elec- 
tion petition — Factum of — Determina- 
tion — Intention to allege corrupt practice 
should be gaen by reading the peti- 
tion as a whole. Moterprctation of Sta- 
tutes). 


In. order to determine whether thera 
is an allegation. of corrupt. practice 
against a candidate in an election peti- 
tion, the petition is required to be read 
as a whole without addition, alteration 
or subtraction, The intention of the „peti 
tioner is to be gathered primarily ` from 
the tenor. and terms of the election’ peti- 
tion taken às a whole,’ Interpretation 
clauses should not and cannot be used 


DV/DV/B487/78/SNV. 
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to give new meaning to plain words, un- 
tess they are ambiguous. In other words, 
the well known principles of interpreta- 
tion are (a) firstly a document must be 
construed-as a whole, (b) secondly, it has 
to be so construed as not to reduce what 
Was’ meant ad is toa patent absurdity. 
(Para 18) 
(O) Re fadon of the People Act 
(43 of 1951), S. 123 (1) (b) — Allegation 
of corrupt practiee — What amounts to. 
Where the eleċtion petitioner not only 
alleged that the successful candidate had 
offered to the candidates who eventually 
withdrew .from. the . election contest 
amount equivalent to the expenditure 
fncurred as a gratification, to withdraw 
their ` candidature but also alleged thaf 
the successful: candidate procured with- 
drawal by bribing by giving the amount 
offered and further alleged that an emo- 
tional appeal for withdrawal on the 
ground of caste and community was also 
made, the petitioner must be deemed to 
have made an allegation of corrupt prac- 
tice against the candidates who withdrew 
from the contest, ~ (Para 18) 
Anno: AIR Manual (3rd Edn.), Repre- 
sentation of the People Act, S. 123, N. 5. 


Cases Referred: Chronological Paras 
AIR 1977 Ker 156 | 4 
AIR 1976 SC 744. . 7 E 44, 15 
AIR 1972 SC 515 43, -15 
AIR 1972.SC 1302 £ AB 
AIR 1969 SC 677 ss | QM 
AIR 1969 SC 1201 13 
‘ATR 1968 Raj 287 9 
ATR 1964 SC 1366 13 


cases 219 
AIR 1963 Madh Pra 356 | 7 
AIR 1958 SC 687 © 8 
G. M. Lodha, for Petitfoner; G. K, 
Garg, for Respondent No. i ` 


ORDER:— In the General Elections of 
1977, 20 persons filed nomination papers 
from the Bayana constituency for election 
to the Rajasthan Legislative Assembly, 
all of which were found on scrutiny to be 
valid. Among these persons were the 
petitioner Mukat Behari Lal, respondent 
No. 1 Shiv Charan: Singh, respondents 
Nos, 2.to 7 and also 12 others, Shri Shiv. 
Charan. Singh (respondent No, 11), secured. 
16926 votes and was declared duly elected 
from the, aforesaid constituency by the 
Returning Officer (respondent No. . 8), 
Petitioner Mukat Behari Lal secured 
16090 votes, The rest of the persons filing 
nomination’ papers secured votes, the 
total number’ of which remained conifined 
fo 50423 votes, or 


AIR 1964 Pat 268 + 1963 Doabie’s Ele. 
8 
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2. On July 28, 1977 the petitioner filed 
the present election petition under Sec- 
tion 81 of the Representation of the 
People “Act, 1951 (hereinafter referred to 
as ‘the Act’) calling in question the elec- 
tion of the: returned candidate and for 
declaration that his election be held null 
and void and for holding that the ‘peti- 
tioner has been duly elected .candidate 
from the Bayana Assembly Constituency. 
It was in the end, prayed that the- res- 
pondent No. 1 be declared disqualified 
for membership of the legislature for. a 
period of six years for committing cor- 
rupt practice, 


3. The respondent No. 1 after service 
of summons entered appearance. He in- 
stead of filing a written statement made 
an application’ on October 10, 1977 
challenging the maintainability ` of the 
election petition and urging that the 
election petition should be dismissed 
summarily ‘under Section 86 (1) of the 
‘Act for not complying with ‘the pro- 
visions of Sections 81 and 82 (b) of the 
Act. 


4. To the above Application’ a reply 
was filed by: the petitioner on October 
25, 1977. A rejoinder on. behalf of the 
respondent No. 1 was also filed on 
December 31,' 1977. On, November :30, 
1977, learned counsel for the respondent 
‘No. 1 submitted that though the applica- 
tion, dated October 10, 1977, challenging 
the maintainability of the election peti- 


‘tion was based on three grounds out of. 


which one related purely to a question 
of law the rest dealt with mixed ques- 
tions of law and fact which he did’ not 
want to press at that stage. He wanted 
preliminary decision on the point that as 
there were allegations of corrupt prac- 
tices against the candidates, who have 
not been joined as respondents to the 
petition, the election petition was Hable 
to be dismissed for non-compliance with 
the provisions of Section 82 (b) of the 
Act. 


5. Learned counsel for the petitioner 


urged that the preliminary objection was. 


not entertainable. The same, according to 
him, could be raised in a written state- 
ment, Thereafter the Court could pro- 
ceed with the settlement of issues and, 
if necessary, could decide the prelimi- 
nary issues.. In the course of arguments 
the petitioner ‘made a supplementary 
application, on December 6, 1977, men; 


tioning therein the summary of the argu- 


ments which he wanted to advance-in 
support of the reply, dated October 25, 
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1977, filed by him to the application of 
the respondent ‘No. -1 dated October 10, 
1977. aoe 

‘6. From: the rival contentions raised 
by the parties, the following basic ques- 
tions emerge for - ee enon ‘at this 
stage: 

1.. Whether .a T objection 
regarding non-compliance -with Section 
82 (b) of the, Act should be entertained 
and decided at this initial stage or should 
be relegated to the future stage when 
the written statements have been filed 
and issues have been framed? 


_ 2° Whether the’ election petition is 


liable to be dismissed summarily under 
Section 86 (1) of the Act on account of 
non-joinder of Sarvshri Jagan Singh 
Khadayya, Jagan Singh Advocate, Vinay 
Singh Advocate, Chhatra. Bhan Singh, 
Kr. Karan Singh and Raghuvir Singh as 
respondents to’ the ‘election petition under 
Section 82 (b) of the Act? 

7. As regards point No. 1 learned 
counsel for the petitioner urges that 
fragmentary ‘or piecemeal objections in 
instalments should not be entertained at 
this stage. After written statements have 
been filed and when issues both of law 
and fact have been struck and then if the 
Court is of opinion that the case or any 
part thereof may be disposed of on the 
issues of law only, it can try these issues 
first, In support of this contention learn- 
ed counsel for the petitioner placed reli- 
ance on Vidya Charan Shukla v. G. P, 
Tiwari AIR 1963 Madh Pra 356. 


8 I am unable to agree with . the 
contention of counsel for the petitioner. 


‘The objection ‘raised -at this stage relates 


to the effect of non-compliance with the 
provisions ‘of Section 82 (b) of the Act. 
It -is purely a question of law amd is 
based on the allegations made in para 12 
(b) of the election petition. The decision 
of this objection depends upon the con- 
struction of the allegations made in para 
12 (b) of the election petition. It does 
not require evidence for determination. 
Such a plea, can be raised at any time 
even before filing a -written statement. 
In Mohan Singh Oberoi v. Shah Moham- 
med Umair 1963 Daobla’s Ele, cases 219°: 
(AIR 1964 Pat 268) the Patna High Court, 
placing reliance on K. Kamaraja Nadar 
v. Kunju Thevar “ATR 1958 SC 687 while 
issuing directions to the Election Tribu- 
nal, "Patha observed as under: 


“Acting, (hereto. in - exercise of, our 
authority under Article 227 of the Con- 
stitution, we set aside the order of the 
Election Tribunal. Patna dated 3rd Sept- 


¥ 


108 Raj. [Prs, 8-12] Mukat Behari Lal v. Shivcharan Singh (Shrimal J.): 


ember, 1962 and direct that the Election 
Tribunal should proceed to hear and 
decide the preliminary objection raised 
by the petitioner with regard to non- 
compliance of Section 81 of the Repre- 
sentation of the. People Act in the objec- 
tion petition dated the 27th August, 
1962, and thereafter proceed in ac- 
cordance with law.” 


9. In Mohan Raj v. Surendra Kumar 
Taparia AIR 1968 Raj 287 while dealing 
with the effect of non-joinder of can- 
didates againat whom charges of ‘corrupt 
practice were made in the election peti- 
tion Hon’ble J agat Narayan J., as he then 
Was, observed in para 8 as under:— 


“Under Section 86 (1) is the duty of 
the Court to dismiss the petition if it 
does not comply with the provisions of 
Section 81 or 82 or 117. The petition is 
put up before the Court to see if there 
is any defect of the above. nature and it 
is only if the Court is satisfied that the 


petition does not suffer from any such . 


defect that service.is effected on the res- 
pondents. Even if the Court omits to 
notice any such defect at that stage it 
is bound to dismiss the petition under 
Section 86 (1) whenever it is brought to 
its notice that. the petition as filed ori- 
ginally suffered from any such defect.” 
The petitioner in that case went up in 
appeal before Hon’ble the Supreme 
Court, but the same was. dismissed on 
August 12, 1968. Reference in this con- 
nection may be made to Mohanraj v. 
Surendra Kumar Taparia AIR 1969 SC 
677. 


10. The provisions of Section 86 (1) 
read with Section 82 (b) of the Act are 
in the nature of a mandate to the Court 
which is bound to dismiss an election 
petition whenever it comes to its notice 
whether on its own motion or on the 
motion of the party concerned that there 

as been a non-compliance with the 
imperatives of 5. 82 (b) of the Act. The 
provisions of S. 86 (1) of the Act are al- 
most analogous to those contained in 
S. 3 (1) of the Limitation Act, 1963. They 
are reproduced hereunder for remedy 
reference :— 

(Contd. on Col 2) 


"86, Trial of. election petitions. — 
{(1)-The High Court shall dismiss san 
election petition which does mot 
comply with the provisions of S. i 

or 5, 82 or S5. 117.” 


- Ss, 
` instituted, appeal preferred and ap- 


A.L R.: 


A plea of limitation which can be sub= 

stantiated without any evidence can be 
allowed to be taken at any stage of the 
proceedings. On the parity of reasoning 
it can be said that the objection regard- 
ing non-compliance with the provisions 
of S. 82 (b) of the Act can also be taken 
at any stage of the proceedings, may be 
by way of an application. (i) before the 
written statement is filed; or (i) by 
taking a. plea in the written statement; 
or (iii) by making a separate application 
after a written statement has been filed. 


11. In Udhav Singh v. Madhav Rao 
Scindia, AIR 1976 SC 744 a similar ques- 
tion, regarding interpretation of S: 82 (b) 
and S. 86 of the Act, came up for consi- 
deration before Hon’ble the .Supreme 
Court. In that case the objection regard- 
ing maintainability of the election peti- 
tion on the ground of non-compliance 
with the requirement of S. 82 (b) of the 
Act was raised by an application, dated 
Aug. 3, 1972, made after a year and a 
half after the filing of the written 
statement. Their Lordships of the 
Supreme Court, while upholding the dis- 
missal of the election petition, observed 
in para 20 of the judgment as under :— 


“The respondent cannot by consent, 
express or tacit, waive these provisions 
or condone a non-compliance with the 
imperatives of S. 82 (b) Even inaction, 
laches or delay on the part of the res- 
pondent in pointing out the lethal defect 
of non-joinder cannot relieve the Court 
of the statutory obligation. cast on it by 
S. 86. As soon as, the non-compliance 
with S. 82 (b) comes ar is brought to the 
notice of the Court, no matter in what 
manner and at what stage, during the 
pendency of the petition, it is, bound to 
dismiss the petition in unstinted obedi- 
ence. to the command of S. 86.” | 


12. For the foregoing: reasons, I hold 
that the question whether or not for the 
alleged non-compliance with the provi- 
sions of S, 82 of the Act the petition is 
maintainable has first to be’ determined. 
If the petitioner fails: to comply with the 
mandatory’ provisions’ of the statute 
irrespective of whether or not a corrupt 
practice was committed by the respon= 


"3. Bar of limitation.. -— (1) Sub- 
ject to the provisions contained in 
“4 to 24 -{inclusrve), every suit 


plication made after the: prescribed 
period shall be dismissed. although 


. limitation has ae wise set ae as a 


defence.. 
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dent No. 1. the petition must stand dis- 
missed in unstinted . obedience to the 
command of S. 86 (1). 


13. Now, I proceed to deal with the 
second question, which is of vital im- 
portance. Mr. Lodha appearing for the 
petitioner in reply to the objection 
raised by the respondent No. 1 urged 
that in order to attract the provisions 
of S. 82 (b) read with 5S. 86 (1) of the 
Act the allegations in the election peti- 
tion must constitute a corrupt practice. 
Mere suggestion of a corrupt practice 
therein cannot form the basis for dismis-~ 
sal of the petition on the ground of 
non-joinder of necessary parties. 


The allegations in para 12 (b) of the 
election petition cannot according to 
Mr. Lodha be termed to be the allega- 
tions of corrupt practice within — the 
meaning of S. 123 (b) (a) of the Act, as 
they are bereft of material facts and do 
not constitute a complete charge. The 
mere use of the word ‘bribed’ in para 12 
(b) of the election petition does not dis- 
close the full picture of the corrupt prac- 
tice. Merely citing caption of the section 
cannot be said to have revealed a cause 
ol action pertaining to that particular 
corrupt: practice. Unless the type and 
form of the bribe and the manner in 
which the person was bribed are alleged, 
a triable issue cannot be said to have 
been raised. The petition is silent as re- 


gards the type of the bribe accepted by - 


each of the withdrawn candidate. The 
allegations made in the petition are so 
elastic that they can be used for esta- 
blishing multitude of charges, In sub- 
stance the petitioner has merely quoted 
the caption of S. 123 of the Act-and has 
failed to state the material facts to bring 
out the charge sought to be levelled. No 
triable issue can be struck on the basis 
of. the allegations, mentioned in para 12 
(b) of the petition. One cannot read into 
these allegations any clear and categori- 
cal statement of a charge under Sec- 
tion 123 (b) of the Act. The allegations, 
according to Mr. Lodha, do not bring out 
all the ingredients of the alleged corrupt 
practice. It cannot, therefore, be said that 


the. petition is defective and is liable to . 


be dismissed for non-joinder of parties, 
as required by S, 82 (b) of the Act, 


In support of the above contention: Te- 
liance has been placed on Mohan Singh 
v. Bhanwarlal, AIR 1964 SC 1366; Samant 
N. Balakrishna v. George Fernandez, AIR 
1969 SC - 1201; .Hardwarilal v. Kanwal 
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v. Smt. Indira Nehru Gandhi, AIR 1972 
SC 1302. Learned counsél for the peti- 
tioner further urged that the facts men- 
tioned .in para 12 (b) of'the ‘election 
petition lack material facts. Simply 
quoting the languagė ofthe. section does 
not constitute a charge of corrupt prac- 
tice. First- part of para 12 (b) of the 
election petition should be read disjunc- 
tively. According to learned counsel for 
the petitioner, the use of the word 
‘bribed’ in the latter part of para 12 (b) 
oi the election petition was not rightly 
made. It related to making of commu- 
nal appeal and bringing pressure ~on 
that account, but it certainly did not 
pertain to the payment of any bribe to 
any person who withdrew his candi- 


dature at the instance of the respondent 


No. 1. 


14. Mr. C. K. Garg appearing for tha 
respondent No, 1 vehemently argued that 
all the material facts as distinguished 
from material particulars necessary to 
constitute a completed charge under 
S. 123 (b) of the Act against the with- 
drawn candidates, named above, have 
been asserted, The correct way of consi- 
dering para 12 (b) of the election peti- 
tion is to read it as a whole along with 
other averments in the petition. The 
mature of the bribe has also been cate- 
gorically mentioned as cash money 
equivalent to the expenditure incurred 
by them. Learned counsel then urges 
that the petitioner cannot take advant- 
age of his own mistake and find shelter 
against non<mentioning of full parti- 
culars, In support of the above conten- 
tion he: placed reliance on Udhav Singh 
v. ‘Madhav Rao Scindia (AIR 1976 SC 
744) (supra); Mohan Raj v. Surendra 
Kumar Taparia (AIR 1969 SC 677) 
(supra) and K., R. Saraswathi Amma v.: 
5. Thankappan Pillay, AIR 1977 Ker 156. 


15. I have heard learned counsel for 
the parties and have examined the plead- 
ings with meticulous care. in the light. of 
the rival contentions raised before me. 
I am not required to consider in detail 
all the authorities cited by the parties 
before me on the point of distinction be-. 
tween the words ‘material facts’ and 
‘material particulars’ because their Lord- 
ships of the Supreme Court in Udhav 
Singh v. Madhav Rao Scindia (AIR 1976 
SC 744) (supra), after considering . almost 
all the cases on the point have finally 
settled the law. Their Lordships, after 


quoting the relevant provisions of S. 83 


of the Act, observed: in paras 37, 38, 39 


‘Singh, AIR 1972 SC 515 and Raj Narain»: and 40 of the judgment-as under :— 
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ae RF. Like the Code of Civil Procedure, 
this section also envisages ‘a distinction 


between “material facts” and “material 
particulars”. Clause (a)° of sub-s,° (1) (1) 


corresponds to O. 6, R. 2, while CL” (b) 


is analogous to O. 6, Rr. 4 and 6 of the 
Code. The distinction. between, “material 
facts” and “material particulars” is. im- 
portant because different consequences 
may flow from a deficiency of such facts 
or particulars in the ,pleading. Failure 
to plead “even a. singie material. fact 


leads to. an incomplete cause of action 


and incomplete allegations of such a 
charge are liable to be struck off under 
O. 6, R. 16, Code of Civil Procedure. If 


‘the petition is based solely on those . 
allegations which suffer. from lack of - 


‘material facts. the petition is liable to be 


summarily. rejected for want of a cause 
of action. In the case ofa petition suffer- 
ing from a deficiency of material parti- 


culars, the Court has a discretion te 


allow the petitioner to supply the requir- 
ed particulars even after the oye of 
limitation.” 


"38. All the. primary ‘facts which 
must be proved at the. trial by a party 
_ to establish ` ‘the existence of a cause of 
action or “his -defence, are “material 
facts’. In the context of a charge of 
“corrupt practice” “material facts’ would 
mean all the basic facts constituting the 
ingredients of the particular corrupt 
practice alleged which the petitioner is 
bound to substantiate before he can suc- 
ceed on that charge. Whether in an 
election-petition, a particular fact is 
material or not, and as such required to 
be pleaded is a question which depends 

on the nature of the charge levelled, the 
.ground relied upon and the special cir- 
cumstances of the case. In short, all 
those facts which are essential to clothe 
the .petitioner. with a complete cause -of 
action, are “material facts” which must 
be pleaded, and failure: to plead even a 
Single material fact amounts to disobedi- 
ence of the mandate of 'S. 83 (1) (a).” 


“39. “Particulars”, on the other’ hand, 
are “the details of the case set up by the 
party.” “Material particulars” within’ the 
contemplation of CL (b) of S. 83 (1) 
would therefore mean all the details 
which are necessary to amplify, refine 
and embellish the material facts already 
pleaded in the petition in compliance 
with the requirements of Cl. (a). ‘Parti- 
culars’ serve the purpose of - finishing 
touches to the basic: comtours-of .a ‘picture 


A.L R. 
already drawn, to make it full, more de- 


tailed and more informative.” : 


“40, The distinction between ‘material 
facts’ and ‘material ‘particulars’ ‘was 
pointed out by this: Court in several 
cases,- three of which have. been cited ‘at 


‘the bar. It is not necessary to’ refer to 
“all of them. It will be sufficient to close 


the discussion by extracting what A. N. 
Ray, J. (as he then was) said on this 
point in Hardwari Lals case- (AIR 1972 


Sc 515) (supra) :” 


“It. is therefore vital that the ari 
practice charged against the respondent 
should be-a full and complete statement — 
of material facts to clothe the petitioner 
with a complete cause of action and to 
give an equal and full opportunity to the 
respondent to meet the case and to 
defend the charges, Merely, alleging that 
the respondent obtained or procured ` or 
attempted to obtain or procure assistance 
are extracting words from the‘ statute 
which: will have no meaning unless and 
until facts are stated. to show what that 
assistance is and how the’ prospect of 
election is furthered by such assistance. 
In the present case, it was not even 
alleged that the assistance obtained or 
procured was other than the giving of 
vote. It was said by counsel for the res- 
pondent that -because the statute did not 
render the giving of vote a corrupt prać- 
tice the words “any assistance” were full 
statement of material fact. The submis- 
sion is fallacious for the simple reason 
that the manner of assistance, the mea- 
sure of assistance are all various aspects 
of fact to clothe the petition with a 
cause of action which will call for an 


answer. Material facts are facts which 


if established would give the petitioner 


the relief asked for. If the respondent 
had not appeared, could the Court have 
given a verdict in favour of the election 


petitioner? The answer is in the nega- 


tive because the allegations in the peti- 
tion did not disclose any cause of ace 
tion.” 


- 16. Keeping in siew the criteria for 
distinguishing material facts from mate- 
rial particulars, I will turn to the aver- 
ments in para 12 (b) of the election peti- 
tion and see whether the allegation 
covers all the material facts constituting 
a complete charge of corrupt: practice 
within the meaning of S. 123 (b) of the 
Act against Sarvashri (i) Jagan Singh 


Khadayya, (ii) Jagan Singh, Advocate, 
(iii) Vanay a (iv) Chhatra Bhan 
Singh, (v) Kr. Karan ` Singh and: (vij} 
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Raghuvir Singh. Para 12 (b) of the peti- 
tion reads as follows :— 


“12 (b) — That the respondent No. 1 
apprehending that he cannot get all the 
Gujar votes even on the basis of appeal 
to caste and community, if other Gujar 
candidates remained in `the field, and 
therefore, he persuaded the Gujar candi- 
dates ie. Sarvshri (i). Jagan Singh 
Khadayya, (ii) Jagan Singh, Advocate, 
(iii) Vanay Singh, Advocate, (iv) Chhatra 
Bhan Singh, (v) Kr. Karan Singh, (vi) 
‘Raghuvir Singh and (vii) Samandar Singh 
to withdraw from the election from 
Bayana Assembly Constituency. He pro- 
mised to pay them the amount equiva- 
lent to the expenditure incurred by 


them as a gratification to withdraw their 


candidature from contest. In addition to 
the above, the respondent also appealed 
to them in the name of caste and com- 
munity that they are all Gujars and if 
they do not withdraw: their candidature, 
the Gujar party will lose the seat and 
he would not be able .to get success 


With this end in view, respondent No. 1 


Shri Shiv Charan Singh, himself assisted 
by his workers organised a meeting by 
the name of Goojar Sabha on 21st day of 
May, 1977 at the place known as Bagichi 
of Baldeva Thakur at about 10 A.M. In 
this Goojar Sabha, respondent No. I 
himself and assisted by his workers 
bribed, induced and pressed the Goojar 
candidates 
emotionally on the ground of Goojar 
community, race and caste. In this way 
respondent No. 1 was successful in get- 


ting the above named Goojar candidates. 


except Samandar Singh, withdrawn from 
the contest. Shri Samandar Singh in 
this meeting refused to be persuaded by 
communal appeal. On this respondent 
Shiv Charan Singh threatened him that 
he would have to (face) expulsion from 
Goojar community and caste if not ac-~ 
cepting the communal appeal and stand- 
ing against the interest of the commu-~ 

nity. He even threatened him of serious 
consequences of being shot if he dared 
to contest against the community intex 
rest. On account of this Shri Samandar 
Singh (has) also withdrawn-from contest. 
In this meeting amongst others ‘Shri 


Krishna Murari Sharma, Bhudeo Mittal, 


Ram Babu: Brahman, Shri Bedilal, Ad- 
vocate, Shri Hazari Lal, Advocate, Shri 


Om Prakash Gupta, Government Con< 


tractor, all residents of Bayana, Munshi 





to withdraw and appealed . 
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17. There is no dispute between the 
parties that Sarvshri Jagan Singh Kha- 
dayya, Jagan Singh Advocate, Vanay 
Singh, “Advocate, Chhatra Bhan Singh, 
Kr. Karan Singh and Raghuvir Singh 
were candidates, who had wihdrawn 
their candidature for election from this 
constituency under S. 37 of the Act. 
There is thug no uncertainty that they 
were ‘candidates’ within the meaning of 
Ss. 79 (b) and 82 (b) of the Act. If, 
therefore, the allegations made in 
para 12 (b) of the petition amount to a 
charge of corrupt practice under Sec- 
tion 123 (b) of the Act, their non-joinder 
as respondents goes to the very root of 
the case and is fatal to the election peti- 
tion, 


18. The material part of S. 82 of the 
Act reads as under :— 


“82, Parties to the petition. — A 
petitioner shall join as respondents to 
his petition — 


A). ennea e 


(b) any other candidate against whom 
allegations of any corrupt practice are ` 
made in the petition” 

I do not consider it to be fair to read 
para 12 (b) of the election petition in 
part, as the learned counsel for the 
petitioner wants metodo, It is not 


-possible to cut out a sentence or a few 


sentences out of context and read them 
in isolation. Interpretation clauses should, : 
not and cannot be used to give new) 
meaning to plain words, unless they are 
ambiguous.. In other words, the well 
known principles of interpretation are 
(a) firstly a document must be construed 
as a whole, (b) secondly, it has to be so 
construed as not to reduce what was}. 
meant by it to a patent absurdity. The 
election petitlon is required to be read 
as a whole without addition, alteration 
er subtraction, The intention of the peti- 
tioner is to be gathered primarily from 
the tenor and terms of the election peti- 
tion taken as a whole. 


A just reading of para 12 (b) of the. 
petition, quoted above, admits of no 


doubt that the respondent No. 1 offered 


to Sarvshri Jagan Singh Khadayya, 
Jagan Singh Advocate, Vanay Singh 


Advocate, Chhatra Bhan Singh, Kr, 
Karan Singh, Raghuvir ‘Singh and 


Samandar Singh the amount equivalent 
to the expenditure incurred by each one 
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Bayana Assembly Constituency. There- 
after, in the meeting held on May 21, 
1977 at the Bagichi of Baldeva Thakur 
at Bayana the aforementioned candi- 
dates except Samandar Singh, were 
bribed as a result of which the above 
named candidates, except Samandar 
Singh withdrew their candidature from 
. the contest. The allegation regarding 
making of emotional appeal on the 
ground of caste and community is in 
addition to the one relating to the cor- 
rupt practice under S., 123 (b) of the Act. 
The words “in this way respondent No, 1 
was successful in getting the above 


named Goojar candidates except -Saman-. 


dar Singh withdrawn from the contest”, 
appedring in para 12 (b) of the election 
petition make the position unmistakably 
clear that the above named withdrawn 
candidates except Samandar Singh - had 
been bribed and besides that an emo- 
tional appeal on the ground of caste 
and community was also made to them 
by the respondent No. 1 for withdrawing 
their candidature and. in pursuance 
thereto they withdrew from the contest. 

this view of the matter there can be 
no manner of doubt that the averment 
in para 12 (b) of the election petition 
amounts to allegations of corrupt prac- 
tice within the meaning of S. 123. (b) of 
the Act, i 


19. Once an allegation of corrupt 
ractice is made against the candidate 
or candidates, who has or have with- 
arawn, sub-s. (b) of S. 82 read with 
S. 86 (1) of the Act applies and the 
failure to implead the persons charged 
with corrupt practice is fatal to the 
aintainability of the election petition. 


. 20. The election petition is according- 
ly dismissed with costs of Rs. 750/- to be 
payable by the petitioner to Shiv Charan 
Singh (respondent No, 1). The office 
will communicate the substance of this 
decision to the Election Commission and 
fo the Speaker of the Rajasthan Legis- 
lative Assembly. It shall also forward 


an authenticated copy of this decision as | 


soon as it is ready to the Election Com- 
mission in accordance with the provi- 
sions contained in S. 103 of the Repre- 
sentation of the People Act, 1951. 

g Election petition dismissed. 


t 





v. State 


bar to exercise of writ jurisdiction. 


` under Art. 226. 


A.L R. 


AIR 1978 RAJASTHAN 112 . 
(JAIPUR BENCH) 
M. L. JAIN, J. 
Madan Mohan Maharaj, Petitioner v. 


State of Rajasthan and others, Respon- 
dents. 


Civil Writ Petn. No. 705 of 1975, D/- 
28-2-1978, 

(A) Constitution of India, Art. 296 — 
Addition of parties — Writ petition by 
trustees of temple for quashing letter of 
Government and restraining it from 
auctioning shops and chabutras on ground . 
that they belonged to trust — Persons 
who are concerned not with the earnings 
of the shops and chabutras but only with : 
the offerings which are not the subject- 
matter of dispute cannot be added as 
parties. / (Para 4) 

Anno: AIR Comm., Const. of India 2nd 
1974 Edn., Arts. 32 & 226. N. 43. 


(B) Constitution of India, Arts. 226 
and 363 — Subject-matter of dispute not 
relating to any covenant but to private 
property settlement of ex-Ruler — Juris- ` 
diction of High Court ‘under Art, 226 not 
ousted by Art. 363, ` 

Where the subject-matter of dispute in 
the writ petition relates to the trust 
created in pursuance of a private property . 
settlement by the ex-Ruler and does not ` 


‘relate to any provision of the covenant 


or to any constitutinal provision relating 
to the covenant ang the dispute raised by 
State is not a bona fide dispute, Art. 363 
ci the Constitution cannot be invoked to | 
oust the jurisdiction of the High Court 
to decide the dispute. AIR 1969 Raj 52 
Rel. on. 

Anno: AIR Comm., 
2nd 1974 Edn., Art. 363, 

(C) Constitution of India, Art. 226 — 
Alternative remedy — Writ petition in- 


_ volving decision on question of title — 


Factual foundation quite clear and no 
complicated facts required to be examin- | 
ed — Pending civil suit having no concern 
with the subject of dispute cannot fur- 
nish an adequate, efficacious and benefi- 
cial remedy and will not operate as a 
: (Para 6) 
Anno: AIR Com., Const. of India, 2nd 
1974 Edn., Arts. 226, N. 19. 


(D) Constitution of India, Art, 226 — 
Nature. of relief which can be granted 

Article 226 empowers the court `. to 
mould its relief and it need not confine 
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itself to the historical limitations of the 
prerogative writs, The scope of certiorari 
and prohibition is the same. but prohibi- 
tion will not lie unless something remains 
to be done that a court can prohibit, and 
certiorari will not We unless something 
bas been done that a court can quash, 
In India and America “Mandamus fre- 
quently issues to enforce abstention 
from unlawful conduct”, vide Ade Smith, 
Judicial Review of Administrative Ac- 
tion, 3rd Ed., 1976, page 483, para 2. It can 
be issued to enforce a duty not to act 
unlawfully. As the range of interference 
by courts widens, the dividing lines be- 
tween the historical writs appear to be 
disappearing, so much so that in some 
cases the writ issued was. described as 
certiorarified mandamus, R., N. Kelps 
{1950) 2 Stanford L. Rev, 285 Ref. to. 
(Para 8) 
Anno: AIR Comm., Const. of India 2nd 
1974 Edn., Arts, 32 & 226, N. 2. 
Cases Referred: Chronological Paras 


ATR 1976 SC 386 6 
AIR 1969 Raj 52 : 1968 Raj LW 527 5 


M. M. Tiwari, for Petitioner, S. B. Ma- 
thur, Dy. Govt. Advocate, for the State. 


ORDER:— The facts of this writ peti- 
tion are that upon the merger of the 
erstwhile Jadon State of Karauli, private 
properties settlement took place between 
the ex-Ruler on the one hand and the 
Government of India and the State of 
Rajasthan on the other, The Kailadevi 
temple was included in the Inventory of 
private properties at item No. 20 with 
the decision of the Home Ministry that 
“the temple will be managed as a trust, 
His Highness will be the sole trustee.” 
The Government of India impressed upon 
the Ruler to execute a trust deed and 
after prolonged deliberations the Ruler 
of Karauli executed a trust deed on 2ist 
December 1961 and had it registered. 
Along with the trust-deed he attached 
two lists of properties, one of the orna- 
ments and other movable properties, and 
the other comprised the immovable pro- 
perties of Kailadevi Trust. Along with 
the trust deed the Ruler attached a ferro- 
typed map of the immovable properties 
showing the boundaries of the trust pre- 
mises, This trust deed along with the 
aforesaid lists of the properties and the 
ferro-typed map were sent to the Gov- 
ernment of Rajasthan in the General 
Administration Department. A copy of 
these documents was also forwarded by 
the General Administration Department 
to the Revenue .Department, It appears 
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that no objection was taken to the ferro~ 
typed map and the immovable properties 
included in the trust-deed in the afore- 
said manner. The list shows. 29 shops (at 
item No. 26) 26 shops (at item No, 32) 
and 531 Chabutaras (at item No, 33) 
which are the subject matter of this 
petition. 


2 A controversy at first had arisen 
regarding the realisation of the rent of 
the shops from the shopkeepers who had 
been paying rent to the trust at the time 
of the fair. The Panchayat of Loharra 
claimed that the shops were the proper- 
ties of the Panchayat and they were en- 
titled to realise the rent. The Govern-~ 
ment of Rajasthan wrote to the Collec- 
tor, Sawai Madhopur and the Panchayat 
Department to the effect that the Pan- 
chayat cannot recover any rent from the 
shops which belong to the said temple 
which is a trust property and the Pan- 
chayat shall mot interfere in the ma- 
magement of the said temple in future, 
The letter of the Government is dated 
29th September, 1961 (Annexure ‘G’). 
However, the Sub-<divisional Officer 
Karauli wrote a letter (Annexure) 1) to 
the Tehsildar that the Additional Collec- 
tor, Sawai Madhopur had rang him up 
on 26th March, 1975, to say that the 
shops were being leased out by the Kalla- 
devi Trust in an unauthorised manner 
for the last so many years as these shops 
stood on Government land. The Sub- 
divisional Officer, Karauli, directed the 
Tehsildar to prepare a map of the Mela 
grounds and auction the shops. The Teh» 
gildar forwarded a copy of the S. D, 0.’s 
letter to the Trust informing that the 
shops shall be auctioned in future by the 
Tehsil -and first such auction shall be 
held on 1st, 2nd and 3rd of April, 1975. 
He also asked them to furnish all the ' 
previous record in this connection. Ag- 
grieved by this development, the peti- 
tioner, namely, Maharaj Ganeshpal, 
ex-Ruler of Karauli and hig sons have 
filed the present writ petition praying 
that the letter of the Sub-divisional 
Officer be quashed and the respondents 
be restrained from auctioning the said 
shops and Chabutaras, 


3. The contention of the State Govern- 
ment is.that Kailadevi temple was con- 
structed in the 12th Century A. D. by 
one Shriya Jaga resident of village Livali, 
Tehsil Bamanbas, District Sawai Madho- 

. The ‘temple was constructed by 
susains, whose descendants are still the 
worshippers of the temple, The State of 
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‘Karauli raised a dispute in the matter of 
income derived from the temple. The dis- 
pute was settled by the Political Depart- 
ment of the Government of India long 
back as is evident from the Administra- 
tion Report of the Karauli State for the 
Samvat year 1966. According to this set- 
tlement the State of Karauli got the right 
to the income derived during the fair. 
The income derived from the offerings 
during the fair was kept apart. The im- 
come during the rest of the year went to 
the priests, The State maintained an 
account of the expenditure. incurred by it 
for ‘the development of the shrine and 
the facilities for the pilgrims during the 
fair. The State had the control over the 
income and expenditure of the’ temple. 
After the merger of the State, the State 
of Rajasthan maintains the roads, medi- 
cal and other amenities including law 
amd order provided by the former State 
of Karauli. The idol of Kailadevi was 
brought in Samvat 1191 by one Bengali 
Baba Kedar Giri who took Samadhi. 
Kailadevi had never ‘been the family 
deity of the petitioner, but was the god- 
dess of the public at large. Rajendra Giri 
one of the priests filed a civil suit in the 
court of the Additional District Judge 
Gangapur City in 1974 against Maharaj 
Kumar Brijendra- Pal and others in which 
suit the right of receiving the offerings 
and the right of worship is in dispute. 
One Kailash Girl submitted an applica- 
tion for the registration of the Trust as 
a public trust under the Rajasthan Pub- 
lic Trusts Act, 1959. The Assistant Devas- 
than Commissioner has directed that it 
should be so registered. The Revenue 
Settlement in the former State of Karauli 
was conducted in Samvat year 1966 in 
which the lands on which the disputed 
shops and Chabutaras stand are shown 
as ‘Abadi Gair Mumkin’ vide Ex. R. 12. 
In Samvat year 2015 when the current 
settlement was held, the land in dispute 
was allotted Khasra Nos, 2844, 2846, 2850, 


2856, 2859 to 2865, 2868 and 2583 
and was recorded as Gair Mum- 
kin Abadi etc. Khalsa Siwai chak 
Bila Lagani showing thereby that 


it belonged to the State of Rajasthan. 
It was alleged that the petitioner is neither 
the owner nor has he any right in any 
property belonging to the Kailadevi 
temple. The shop sites and Chabutaras 
are the properties of the State and they 
are in possession of the State. The income 
realised from these shops was credited 
in the State account and not in the per- 
sonal account of the Maharaja, It was, 
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therefore, prayed by the State Govern-~ 
ment that the petition should be dismis- 
sed. ; 


4. I have heard the arguments and 
perused the record. Before deciding the 
matter in controversy in question, I have 
to deal with some preliminary matters, 
One Rajendra Giri has made an applica- 
tion that he should be added as a party 
tò these proceedings. The State of Rajas- 
than has also applied that Ram Giri and 
Rajendra Giri be added as parties. Upon 
a consideration of the matter, I find that 
Gusains are concerned not with the earn- 
ings of the shops and Chabutaras but 
only with the offerings which are mot 
here the subject matter of dispute, These 
applications are therefore rejected. 


5. The next objection ig with regard 
to Article 363 of the Constitution. This 
article provides that no court shall have 
jurisdiction (1) in any dispute arising out 
of any provisions of a treaty, agreement, 
covenant, engagement, sanad or other 
similar instrument which was entered 
into or executed before the commence- 
ment of the Constitution by any Ruler 
of an Indian State and to which the Gov- 
ernment of the Dominion of India or 
any of its predecessor Government was 
a party and which has or has been con- 
tinued in operation after such commence- 
ment or (2) in any dispute in respect of 
any right accruing under or any liability 
or obligation arising out of any of the 
provisions of this Constitution relating to 
such treaty, agreement, covenant, en- 
gagement, sanad or similar instrument. 
The learned Deputy Government Advo- 
cate urged that Article 363 presents a 
complete bar to the writ petition. The 
contention appears to be that the cove- 
nant being an agreement between high 
contracting parties, no municipal court 
can decide any dispute in respect of such 
covenant, I have given my anxious con- 
sideration to this matter and it appears 
ic me that the matter does not relate to 
any provision of the covenant or to any 
constitutional provision relating to cove- 
nant. The matter relates to the trust 
created in pursuance of a private pro- 
perty settlement. Moreover, a dispute in 
order to shut out the jurisdiction of this 
court, must be a real and bona fide dis- 
pute and not an illusory one as was held 
in State of Rajasthan v. His Highness 
Alwar 1968 Raj LW 527: (AIR 1969 Raj 
52). As the facts will soon show, the dis- 
pute raised by the State ig not a real 
dispute. I am, therefore; of the view that 
Article 363 cannot be invoked to oust the 
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jurisdiction of this Court in respect of 
the matter in hand. 

6. The ‘learned Deputy Government 
Advocate then submitted that a 
question of title to the disputed 
properties cannot be decided by the cor- 
respondence (produced by the petitioner) 
which passed on between the ex-Ruler 
and the Government nor can such a com- 
plicated issue of title be decided in the 
writ petition by meams of affidavits and 
the Civil Suit was the only remedy avail- 
able to the petitioners because facts and 
question of title required to be investi- 
gated. As a matter of fact a suit is al- 
ready pending as stated in the court of 
Additional District Judge, Gangapur City. 
Reliance was placed on D. L. F. Housing 
Construction Ltd. v. Delhi Municipality 
AIR 1976 SC 386 wherein it was observed 
that where basic facts are disputed and 
complicated questions of law and fact 
depending on evidence are in- 
volved. the writ court is not the pro- 
per forum for seeking relief. The right 
course for the High Court in proceedings 
under Article 226 is to dismiss the peti- 
tion on this preliminary ground without 
entering upon merits of the case. I have 
considered over this objection and it also 
appears to me quite untenable. The fac- 
tual foundation is quite clear and no 
complicated facts are required to be exa- 
[mined in this case. The civil suit which 
already pending has no concern with 
the Chabutaras and the shops in ques- 
tion. Moreover, a civil suit in a case like 
this cannot furnish an adequate, effica- 
cious and beneficial remedy. I, therefore, 
ject this objection as well. 


7. Now, from the administration 
report of samvat 1985 of the Jadon State 
of Karauli which was placed before me 
by the State clearly shows that the in- 
come derived from the offerings whether 
fn cash or kind during the fair held each 
year from Chaitra Badi 12 to Chaitra 
Sudi 12 was set apart and spent on works 
connected with the shrine. That the shops 
and the Chabutaras were constructed out 
of this fund is amply borne out by the 
Administration report of samvat year 
1990, pp. 23-24, para 13 which mentions 
that eleven new shops and eleven Cha- 
butaras were added in Kailadevi market 
and police station was constructed and 


Dharamshala was repaired at a cost of 


Rs. 3,286 and odd out of the 
Kailadevi fund. That clearly shows 
that even if the land in ques- 


tion were recorded as Sivai Chak. the 
Chabutras and the shops were the pro- 


Madan Mohan v. State (M. L. Jain J.) 


[Prs, 5-8] 


perty not of the State Government but 
of the Kailadevi fund. When the Ruler 
constituted himself as the sole trustee of 
the temple, he added along with the trust- 
deed the list of immovable properties 
shown on the map. For full 15 years 
since, no objection was taken that these 
shops and Chabutaras were the property 
of the State Government. The controver~ 
sy in fact was raised by the Panchayat 
in September, 1961, months before the 
trust deed was executed and it was set- 
tied by the State Government in favour 
of the petitioners, The land record en- 
tries made in samvat 2015 no doubt show 
the lands as Sivai Chak. The petitioners 
have already moved proper authorities 
for correction of the entries, In these 
circumstances, it appears difficult to fol- 
low how suddenly and surprisingly the 
State Government has reversed its stand 
and has claimed the Chabutaras amd the 
shops to be the properties of the State 
Government. As a matter of fact, except 
the notice Annexure 1 and the written 
statement, I do not find any document 
produced by the State Government 
which can establish - that at any time 
until mow, the State Government ever 
laid its claim to the shops and the Cha- 
butaras. All these shops and the shop 
sites (Chabutaras) in question are the 
properties of the trust and therefore, the 
trustee alone is competent to deal with 
them in any manner he likes, of course. 
consistent with law. 


8. I, therefore, accept this writ peti- 
tion. This involves declaration, cancella- 
tons of the notice, and future injunction. 
Article 226 empowers the court to mould 
its relief and it need not confine itself 
te the historical limitations of the prero- 
fative writs. The scope of certiorari and 
prohibition is the same but prohibition] . 
will not lie unless something remains to 
be done that a court can prohibit, and 
certiorari will not lie unless something 
has been done that a court can quash. In 
India and America “Mandamus frequently; 
issues to enforce abstention from unlaw- 
ful conduct”, vide Ade Smith, Judicial 
Review of Administrative Action, 3rd Ed, 
1976, page 483, para 2. It can be issued 
to enforce a duty not to act unlawfully. 
As the range of interference by courts 
widens, the dividing lines between the 
historical writs appear to be disappear- 
ing, so Much so that in some cases the 
writ issued was described as certiorarified 
mandamus, R. N. Kelps (1950) 2 Stanford 
L. Rev. 285. Consequently, I direct as 
follows: 
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(1) The order Annexure | of the Sub- 
divisional Officer dated 26th March, 1975, 
and of the Tehsildar dated 31st March, 
1975, shall be quashed; 

(2) The respondents shall not interfere 
with the management of the shops and 
Chabutaras in question undertaken by 
the Kailadevi trust. 

(3) The auction proceeds so far realis- 
ed shall be refunded to the petitioners, 

(4) The costs shall be easy. 

Petition allowed, 


‘AIR 1978 RAJASTHAN 116 
(JAIPUR BENCH) 
M. L. SHRIMAL AND P. D. KUDAL, JJ. 

Satya Narain, Appellant v. The State 
of Rajasthan and others, Respondents. 

Special Appeal No. 45 of 1977 D/- 1-2- 
1978,* 

Rajasthan Panchayat Act (21 of 1953) 
S. 70B — Order under S. 70B reviewing 
an order under S, 17 (4) closing enquiry 
against Sarpanch -— Propriety of — 
C. W. P. No. 59 of 1977 D- 2-11-1977 
(Raj.) Reversed. 


In enquiry against a Sarpanch A the 
State Government after taking into con- 
sideration the entire material came to the 
conclusion that none of the allegations 
were proved against A. In view of this 
enquiry against A was closed by 
order of the State Government dated 
22-5-75. On 3-9-75 one B moved a review 
petition, The State Government by its 
order dated 26-2-1977 ordered the removal 
of A. In this order the evidence on record 
was not marshalled and the conclusion 
was arrived at by nn process of reason- 
ing. It was not clear whether objections 
- filed by A were considered. The ‘order 
also did not state that mistake of law or 
fact had been committed while passing 
the order dated 7-6-75. It did not state 
that the said order was passed in igno- 
rance of any material fact which was on 
record while passing the order. Grounds 
raised in review were sub judice. in two 


other writ petitions, It was mot clear ` 


whether these allegations were consider~ 
ed, The qusetion as to locus standi of B 
to file review petition and the question of 
limitation did not appear to have been 
considered. 


pe eae: a a ee 
*(Against Judgment of Single Judge of 
this Court in Civil Writ Petn, No, 59 of 
4977 D/- 2-11-1977). 
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dara afafa 


v, State (Kudal J.) ` . ALR. 


Held that the order of the State Gove 
ernment dated 28-2-1977 seriously offen« 
ded against the principles of natural jus~ 
tice, and could by mo stretch of imagi~ 
ration be said to be either a speaking 
crder or a reasoned order. Hence this 
order was not sustainable. Case law 
traced. C. W. P. No. 59 of 1977 D/- 2-11« 
1977 (Raj.) Reversed. (Paras 14, 16) 
Cases Referred: Chronological Paras 
AIR 1976 SC 437 : 1976 Tax LR 219 12 


AIR 1976 SC 1785 13 
AIR 1970 SC 1302 10 
AIR 1970 Guj 1 : 1970 Lab IC 35 (FB) 
it 
AIR 1967 SC 1606 9 
H. C. Rastogi, for Appellant; G. G, 


Sharma Addl. Govt. . Advocate for the 
State, B. K. Pathak, for Respondent 
No, 3. 


P. D. KUDAL J.:— This special appeal 
is directed against the judgment of the 
learned Single Judge dated 2nd Novem~ 
ber, 1977, whereby the Civil Writ Petition 
filed by the appellant was dismissed, 

2, The brief facts of the case, which 
are relevant for the disposal of this 
special appeal, are that the appellant 
was the Sarpanch of the Gram Panchayat 
PaheL He was removed from the office 
of the Sarpanch by the State Government 
vide order dated 26th February, 1977, 
under the provisions of Section 17 (4) of 
the Rajasthan Panchayat Act, 1953 (heres 
inafter referred to as the Act). 

3. Certain complaints were made 
against the appellant on the basis of 
which the following charges were framed 
against him:— 

g. st mer arya asa ATA Waa 
gga Farad afafa qosrae srate A nfe 
aft r st aaa a aa aw are I 
gard at at i afa A g A saat aga 
fme fear aot a fart ura a at asia 
HU ATA tat g Ate afers Wo sey STH TW 
mA tar È 1 

a at ae area awa wa. way 
qoer ura wt ade Brat Ft 
apt WM Haat BH BIST A ae He Be J 
afar ava age He ey aa at Tite sae 
gard Ñ MA HY ear È | 

3. oft cer man aera aaed Tae a 
waar A Tart azar à safaat sar gsi a 
area feat g iss sen ATE ata BY arise 
Bt aT 2 l 
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y. ot oer area are we faa 
qa daa Swf eran wat @ gf sem 
Ba at wre tat st 
a, of Tey array ate. wr araa 
ven aafaa st uredia we pelt ardardt 
SUTE | 


4, An enquiry Into these charges were 
made by the Assistant Secretary .(En- 
quiry}, Panchayat and Community Deve- 
lopment Department Rajasthan, Jaipur, 
It is said that according to his report 
charge No. 1 was not proved against the 
petitioner and was thus dropped. In the 
preliminary report, it was held that the 
chargeg Nos. 2 to 5 were proved against 
the appellant. The contention of the 
appellant was that during the course of 
the enquiry, the Enquiry Officer did nof 
afford him any opportunity to submit his 
defence after the evidence was re-opened, 
and the evidence of Babu Lal and Shiv 
Lal recorded behind his back, and he 
was not given an opportunity to cross- 
examine these witnesses. The State Gov- 
ernment after taking intg consideration 
the entire material, namely registers, 
minutes books of the Gram Panchayat, 
books relating to the cattle pound and 
other material placed by the petitioner, 
came to the conclusion that none of the 
allegations, as aforesaid. are found prov- 
ed against the appellant. In view of this, 
the enquiry proceedings against the 
appellant were closed by the. State Gov- 
ernment by its order dated 22nd May, 
1975, drawn on the order-sheet. An order 
to this effect wag issued on 7th June, 
1975, a copy of which has been produced 
along with the writ petition as Annexure 
F/1, Non-petitioner No, 3 Babulal moved 
a review petition on 3rd September, 
1975, under Section 70-B of the Act, 


On receipt of a copy of the review 
petition, the appellant submitted his reply 
cn 26th August, 1976. The contention of 
the appellant was that the review peti- 
tion contained allegations which were 
wholly irrelevant with regard to the 
scope of the enquiry conducted under 
Section 17(4) of the Act, and had no re- 
Ievancy with the charges levelled against 
the petitioner, It was also contended that 
certain allegations made by the non=- 
petitioner Babu Lal were the subject- 
matter of a writ petition before this 
Court. It was further contended that 
S. B. Civil Writ Petition No. 708/1973, 
Satya Narain v. Munsif, Kishangarhbas is 
already pending before this Court with 


(Kudal J.) [Prs, 3-5] 


regard to the matters arising out of the 
election petition. The other matters with 
regard to the encroachment on the land 
of Gram Panchayat made by Babulal is 
already sub judice before this Court in 
S. B. Civil Writ Petition No. 1702 of 1973, 
Gram Panchayat Pahel v. Collector Alwar, 
The State Government vide order 
dated 26th February, 1977 re- 
viewed its previous order dated 
7th June, 1975, and ordered the 
removal of the appellant from the office 
of the Sarpanch. It was against this order 
that the writ petition was filed. The- 
learned Single Judge dismissed this writ 
petition by his order dated 2nd Novem- 
ber, 1977, 


5. On behalf of the appellant, it was 
contended that the State Government 
seriously erred in law in reviewing its 
order dated 7th June, 1975, and in re- 
moving the appellant from the office of 
the Sarpanch vide its order dated 26th 
February, 1977. It was also contended 
that the review petition did not 


contain amy such allegations which 
could attract the provisions of 
Section 70-B of the Act. It was 


also ‘contended that the review petition 
was patently barred by time, and the 
State Government seriously erred in law 
and acted without jurisdiction im enter- 
taining the time-barred review petition. 
It was also contended that the order of 
the State Government dated 26th Febru- 
ary, 1977, is neither a reasoned order, 
nor a speaking order and, as such, the 
state Government has exercised its juris- 
diction in a capricious and arbitrary 
manner resulting in failure of justice. It 
was also contended that the learned 
single Judge seriously erred in law in 
kolding that the review petition waa 
within time by virtue of Article 166 of ` 
the Constitution of India, 


It was strenuously argued that Article 
166 of the Constitution of India has 
absolutely no applicability to the facts 
of the present case. It was further con- 
tended that a review lies under the pro- 
visions of Section 70-B of the Act, if an 
order was passed under any mistake, 
whether of law or of fact, or in ignorance 
of any material fact. It was contended 
that ag‘no such mistake of law or fact 
was corhmitted, and the order passed by 
the State Government on review was, 
thus, absolutely without jurisdiction and 
în contravention of the madatory provi- 
sions of Section 70-B of the Act. It was 


Raj. 117 <q 
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without saying that both the High Court 
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were examined by the State Government 
before the issuance of the order dated 7th 
June, 1975, and on the application of the 
non-petitioner Babulal, the State Gov- 
ernment reviewed its previous order. It 
was also contended that the non-peti- 
tioner Babulal was not a person ‘affected 
and he had no locus standi to file a re- 
view petition and the State Government 
acted without jurisdiction in entertaining 
his review petition and in reviewing its 
previous order dated 7th June, 1975. 


6. On behalf of the non-petitioners it 
was contended that the order dated 7th 
June, 1975 itself. was a perfunctory order 
and no reasons were given for exonerat- 
ing the appellant. It was, therefore, con- 
tended that the State Government was 
fully justified in reviewing its order, and 
that the order dated 26th February, 1977 
does not suffer-from any infirmity, It was 
also contended that as the State Govern- 
ment did not take into, consideration the 
complete material on record while pass- 
ing the order dated 7th June, 1975 and 
thus there was a mistake of fact which 
kas now been rectified by the order dated 
26th February, 1977, which has been 
passed after taking into consideration the 
entire material placed on record. It was, 
therefore, contended that there is abso- 
lutely no case for any interference by 
invoking the extraordinary jurisdiction of 
this Court under Art. 226 of the Consti- 
tution of India. 


7. The respective contentions of the 
learned counsel for the parties have been 
considered and -the record of the case 
carefully perused. 


8. Section 70-B of the Act reads as 
under :— ` 

“70-B. Power of review by Govern- 
' ment. — (1) The State Government may 
cf its own motion at any time or on an 
application received from any person 
affected within 90 days of the passing of 
an order under sub-s. (4) of 5. 17 or the 
proviso thereto, as the case may be, re- 
view any such order if it was passed 
under any mistake, whether of law or of 
fact, or in ignorance of any material fact. 

(2)! T os 

98. In Bhagat Raja v. Union of India, 
AIR 1967 SC 1606, it was held as under 
(at p. 1610) :— . 

“The decisions of tribunals in India are 
subject to the supervisory powers of the 
High Court under Art. 227 of the Con- 
stitution and of appellate powers of 
Supreme Court under Art, 136. It goes 


and the Supreme Court are placed under 
a great disadvantage if no reasons are 
given and the revision is dismissed curt- 
ly by the use of the single word “reject- 
ed” or “dismissed”, Ordinarily, if the 
State Government gives sufficient reasons 
for accepting the application of one party 
and rejecting that of the others, as it 
must, and the Central Government adopts 
the reasoning of the State Government, 
Supreme -Court may proceed to examine 
whether the reasons given are sufficient 
for the purpose of upholding the deci- 
sion. But, when the reasons given in the 
order of the State Government are 
scrappy or nebulous and the Central 
Government makes no attempt to clarify 
the same, Supreme Court, in appeal may 
have to. examine the case de novo without 
anybody being the wiser for the review 
by the Central Government, If the State 
Government gives a number of reasons 
some of which are good and some are 
not, and the Central Government merely 
endorses the order of the State Govern~ 
ment without specifying those reasons 
which according to it are sufficient to 
uphold the order of the State Govern- 
ment, Supreme Court, in appeal may find 
it difficult to ascertain which are the 
grounds which weighed with the Central 
Government in upholding- the order of 
the State Government. In such circum- 
stances, what is known as a ‘speaking 
order’, is called for.” 


10. In Mahabir Prasad v. State of 
U. P., AIR 1970 SC 1302, it was held ag 
under (at p. 1804) :— 


“Opportunity to a party interested in 
the dispute to present his case on ques- 
tion of law as well as fact, ascertain- 
ment of facts from materials before the 
Tribunal after disclosing the materials to 
the party against whom it is intended to 
use them and adjudication by a reasoned 
judgment upon a finding of the facts in 
controversy and application of the law 
to the facts found, are attributes of 
even a quasi-judicial determination. Re- 
cording of reasons in support of a deci- 
sion by a quasi-judicial authority is 
obligatory as it ensures that the deci~ 
sion is reached according to law and is 
mot a result of caprice, whim or fancy 
or reached on ground of policy or expe- 
diency. The necessity to record reasons 


is greater if the order is subject ta 
appeal.” f 
11. In Testeels Ltd. v. N. M. Desai, 


AIR 1970 Guj 1 (FB), it was held as 
under (at pp. 4, 7 and 10):— - 
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“Both on principle and on authority, 
every administrative. officer exercising 
quasi-judicial functions is bound to give 
reasons in support of the order he 
makes. A Conciliation Officer exercises 
quasi-judicial -function while hearing 
and disposing of an application by the 
employer under the proviso to S. 33 (2) 
(b) of the Industrial Disputes Act by 
which he seeks the approval of the Con- 
ciliation Officer for discharging its em- 
ployee during the pendency of an indus- 
trial dispute before the said authority. 
Hence, he is bound to make an order 
either giving his approval or refusing it 
stating reasons in support thereof. Where 
the order said nothing more than that 
the Officer did not approve of the action 
of the employer, held, that the order was 
liable to be quashed.” 

12. In Ajantha Industries v. C. Board, 
Direct Taxes, AIR 1976 SC 437, it was 
held as under (at pp. 440-41) :— 

“The requirement of recording reasons 
under S. 127 (1) is a mandatory direction 
under the law and non-communication 
thereof is not sayed by showing that the 
reasons exist in the file although not 
communicated to the assessee or that the 
reasons were given in the prior show 
cause notice issued to the assessee 
against the proposed transfer,’ 


“When law requires reasons to be re- 
corded in a particular order affecting 
prejudicially the interests of any person, 
who can challenge the order in Court, 
it ceases to be a mere administrative 


order and the vice of violation of the- 


principles of natural justice on account 
of omission to communicate the reasons 
is not expiated.” 


13. In Siemens Engg. & Mfg. Co. v. 
Union of India, AIR 1976 SC 1785, it was 
held as under (at p. 1789) :— 


"It is now settled law that where an 
authority makes an order in exercise of 
a quasi-judicial function, it must record 
its reasons in support of the order it 
makes. Every quasi-judicial order must 
be supported by reasons. 

The rule requiring .reasons to be given 
fn support of an order is, like the prin- 
ciple of audi alteram partem, a basic 
principle of natural justice which must 
inform every quasi-judicial process and 
this rule must be observed in its proper 
spirit and mere pretence of compliance 
with it would not satisfy the require+ 
ment of law.” 

14. We have carefully examined the 
order of the State Government dated 


(Kudal J.) {Prs. 11-15] 


26th February, 1977. The contention of 
the learned counsel for the appellant 
that this order of the State Government 
is neither a reasoned order nor a speak- 
ing order, cannot be overruled. Out of 
the ‘five charges which were levelled 
against the appellant, it is stated in the 
order that four charges stood proved. 
From the perusal of this order, it cannot 
be said that the evidence on record was 
properly marshalled and the conclusion 
was arrived at by the process of reason- 
ing. As this order was going to affect 
the rights of the appellant, it was in- 
cumbent upon the State Government to 
have written out a speaking and reason- 
ed order. which could have enabled this 
Court to ascertain whether the ultimate 
conclusion has been arrived at by a pro- 
cess of rational and intelligent reasoning. 
It was essential under the provisions of 
S. 70-B of the Act. From the order, it is 
also not clear whether the objections 
filed by the appellant, to the review peti- 
tion were at all considered or not. The 
order also does not state what mistake 
of law or fact had been committed while 
passing the order dated 7-6-1975. It 
does not state that the order dated 7th 
June, 1975 was passed in ignorance of 
any material fact which was on record 
while passing the order, 


From the perusal of the order dated 
26th February, 1977, it appears that out 
of 14 dates of hearing, the appellant 
attended 12 hearings, and could mot 
attend the last two hearings that is on 
4th November, 1976 and 8th Dec., 1976 
on the ground of his illness as alleged 
by him.. It was strenuously contended 
on behalf of the appellant that most of 
the grounds raised by the mon-petitioner 
Babulal in the review petition were sub 
judice before this Court in S. B. Civil ` 
Writ Petition No. 708 of 1973 and 5S. B. 
Civil Writ Petition No, 1702 of 1973. The 
order of the State Government does not 
state whether these allegations of Babu- 
lal were taken into consideration or not, 
while passing the impugned order dated 
26th February, 1977. In our considered 
opinion, the order of the State Govern- 
ment dated 26th Feb., 1977 seriously 
offends against the principles of natural 
justice and can by no stretch of imagina- 
tion be said to be either a speaking order 
or a reasoned order, 


15. The order also does not state 
whether the non-petitioner Babulal had 
any locus standi to file the review peti- 
tion and how was he affected by the 
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Raj. {Prs, ¥-3] 
petition could be filed within 90 days. A 
serious question of limitation had been 
raised before the State Government by 
the appellant, which has not been decid- 
ed and if the review petition was barred 
by time, the State Government lacked 
inherent jurisdiction to entertain the 
review petition and in reviewing its 
order dated 7th June, 1975. 


16. For the reasons stated above, we 

ve absolutely no hesitation in holding 
hat the order of the State Government 
dated 26th February, 1977, cannot be 
legally sustained, Consequently, the 
special appeal filed by the appellant is 
hereby allowed, and the judgment of the 
learned Single Judge dated 2nd Novem- 
ber, 1977 and the order ‘of the State 
Government dated 26th February, 1977, 
are hereby set aside, The case is remand- 
ed to the State Government for re- 
examining the case on merits after 
affording an opportunity of hearing to 
the parties. The appellant shall be enti- 
tled to urge before the State Govern- 
ment that the non-petitioner Babulal is 
not a person affected within the meaning 
of S. 70-B of the Act and that the re- 
view petition was barred by time. 


17. Looking to the facts and circum- 
stances of the case, the parties are left 
to bear their own costs, 

Appeal. allowed, case remanded, 
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P. D. KUDAL, J. 


Mst. Kariman Bai and others, Peti- 
toners v. M/s. Laxman Lal Ram Pratap, 
Kota, Non-petitioner. 

Civil Revn. Petn. No. 1 of 1978, D/~ 


20-1-1978.* 


(A) Civil P. C. (5 of 1908), O. 41 R.6 
(2) — Application under — Stage at 
which it is to be filed. 


An application under O. 41, R. 6 (2). 
has to be filed when an order for sale 
has been made, but before the sale has 
been actually knocked down in favour 
of the highest bidder and 25 per cent of 
the sale money has been deposited. Case 
law reviewed. (Para 15) 

Where an application undér O, 41 
R. 6 (2) praying that confirmation of sale 


*(Aganist order of (Miss) Kanta Bhat- 
nagar, Dist-J, Kota, D/- 5-12 1977). 


_ CV/CV/A971/78/VSS 


wrt 


Kariman Bai v. M/s. Laxman Lal {Kudat 3.) 
E order dated 7th June, 1975. A review 


A. L R. 


be stayed as appeal was already pending 
before High Court was filed before exe- 
cuting Court after the property was auca 
tioned in Court sale and before confirma= 
tion of sale, 

Held that the application was filed af 
a much later stage and was liable to be 
dismissed. (Para 15} 

Anno: AIR Comm, C, P, C. (8th edn} 
O. 41, R. 6, N. 9. 


(B) Civil P. C. (5 of 1908), Ss. 115, 
47 Expln. I and O. 41, R. 6 (2) — Peti- 
tion under O. 41, R. 6 (2) dismissed as 
sale was already held — Revision against 
order of dismissal — Auction purchaser 
not made party — Revision petition liable 
to be dismissed for not impleading him. 

l (Para 16) 

Anno: AIR Com. C. P. C, (9th Edn.), 
S, 115, N. 2; S. 47 N. 44; C, P. C. (8th 
edn.), O. 41 R. 6 N. 8. ; 
Cases Referred: Chronological Paras 
AIR 1964 Mys 232 4, 10 
(1959) 2 Andh WR 439 13. 15 
AIR 1952 Raj 1694 ILR (1951) 1 Raj 


698 5, 12, 15 
ATR 1936 Lah 555 5, 18 
AIR 1932 Lah 525 5, 11 
AIR 1931 Lah 78 - 5, 12 
AIR 1929 Lah 68 (2} 4, 5, 9 
“AIR 1929 Rang 311 5,.12 
AIR 1928 Nag 111 -> O 51 


Dalip Singh, for Petitioners D. S, 
Shishodia, for Respondent. 


ORDER:— This revision petition {s 
directed against the order of the learned 
District Judge, Kota dated 5th Dec. 1977, 


2. At the time of arguments regard- 
ing ‘the admission of the revision peti= 
tion. Mr, Shishodia put in appearance on 
behalf of the respondent, and opposed 
the admission of the revision petition, 
The learned counsel for the parties 
requested that the file of the appeal filed 
by Mst. Kariman Bai & Others, which 
ig pending before this Court, may also 
be called for and perused, Accordingly, 
the file S. B. C. First Appeal No. 102 of 
1974 was called for and perused, 


3. Relevant facts, which arg necessary 
for the disposal of ‘this revision petition, 
are that the plaintiff non-petitioner M/s, 
Laxman Lal Ram Pratap filed a suit for 
realisation of the . mortgage amoung 
against the petitioner. The trial Court, 
on 13th Feb. 1974, decreed the suit for 
a sum of Rs. 15,000/- with interest and 
costs. The judgment-debtor thereafter 
filed an appeal bearing No. S. B. Civil 
First Appeal. No. 102° of 1974. It was 
admitted on 31st July, .1974, On 20th 


x. 
had 
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Deceniber, 1974, the trial Court passed 
a final decree. The property in dispute 
was auctioned on iith April, 1977. The 
petitioners thereafter filed an applica- 
tion under O, 41, R. 6 (2) of the Civil 
P.C. before the executing Court on 29th 
July, 1977, praying that the confirmation of 
the sale be stayed as an appeal was already 
pending before the High Court. The 
learned executing Court dismissed the 
application on 5th Dec. 1977. Feeling 
aggrieved against this order, the present 
revision petition has been filed before 
this Court. 

4, On behalf of the petitioners, it was 
contended that the provisions of O. 41, 
R. 6 (2), CPC are mandatory in charac- 
ter, and that the learned District Judge 
has erred in law in dismissing the appli- 
cation dated 29th July. 1977 filed under 
O. 41, R. 6 (2), CPC. It was also conten- 
ded that the learned District Judge has 
seriously erred in law in relying upon a 
case law which did not apply to the facts 
of the present case. The learned counsel 
for the petitioners relied on Gian Chand 
v, Manohar Lal AIR 1929 Lah 68 (2) and 
Laxman v. Ram Chandra, AIR 1964 Mys 
232, The basic contention of the learned 
counsel for the petitioners is that the 
sale is complete only when an order 
under O. 21, R: 92, CPC is passed con- 
firming the sale, and prior to this it 
cannot be said that the sale has become 
final. 


5. On behalf of the non-petitioner, it 
was contended that there is no infirmity 
in the order of the learned District Judge 
which may call for an interference on 
the revisional side. It was also contended 
that the learned counsel for the petition- 
ers has not succeeded in establishing 
that the learned lower Court acted ille- 
gally and with material irregularity in 
exercise of its Jurisdiction In dismissing 
the petitioners’ application under O. 41, 
R. 6 (2), CPC. It was also contended that 
the ruling reported in Gian Chand v, 
Manoharlal AIR 1929 Lah 68 (2) has not 
been followed by the same High Court 
in the subsequent rulings. Reliance was 
placed on Nur Din v, Bulaki Mal & Sons 
AIR 1931 Lah 78, Jetha Mal v. Punjab 
& Sindh Bank Ltd., ATR 1932 Lah 525 
and Hoshnak Ram v, Punjab National 
Bank AIR 1936 Lah 555. It was also 
contended that the other High Courts 
have also taken a similar view. Reliance 
was placed on Romya v. Bali 
Ram, AIR 1928 Nag 111 and Maung 
Ohn Tin v. P. R. M.-P. S. R. M. Chettyar 
Firm AIR 1929 Rang 311, It was. also 
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contended that the Rajasthan High Court 
has taken a similar view in Uda v, Balu 


Lal, ILR (1951) 1 Raj 698 : 
(AIR 1952 Raj 169). It was, 
therefore, contended that learned 


District Judge has acted in comformity 
with the decision of this Court, and it 
cannot be said that the learned lower 
Court acted illegally and with material 
irregularily in exercise of its jurisdic- 
tion resulting in failure of justice. Apart 
from the legal position regarding the 
maintainability of the revision petition, 
it was also contended by the learned 
counsel for the non-petitioner that in the 
First Appeal No. 102 of 1974, the peti- 
fioners .have tried to delay the auction 
proceedings and the execution proceed- 
ings as much as they could. The atten- 
tion of the Court was invited to the 
various proceedings and the stay appli- 
cations under Section 151, CPC which 
were moved in that appeal by the appel- 
lant in that case, The learned counsel for 
the non-petitioner also contended that the 
revision petition is mot maintainable as 
the auction purchaser has not been im- 
pleaded as a party. According to the 
contention of the learned counsel for the 
non-petitioner, the auction purchaser was 
a necessary party, and mon-impleading 
of the auction purchaser in the present 
revision petition should be construed as 
fatal, and on this score alone the revi- 
sion petition deserves to be dismissed. 


6. In rejoinder, the learned counsel 
for the petitioners hag contended that in 
the facts and circumstances of the pre- 
sent case, the auction-purchaser is not a 
necessary It was contended that 
no interest of the auction purchaser is 
involved inasmuch as sale is not con- 
firmed under O. 21 R. 92, CPC. It was 
also contended that explanation 2 to 
S. 47, CPC does not apply to the facts 
and circumstances of the present case, 
and by no stretch of imagination it 
could be urged that non-impleading of 
the auction purchaser is fatal to the 
maintainability of the revision petition. 
It was also contended that even if the 
auction purchaser has any remote inte- 
rest, then his interest could be protected 
under O. 41, R. 6 (2), CPC, 


7. The respective contentions of the 
learned counsel for the parties have been 
considered and the record of the case 
carefully perused. 

8 O. 41, R. 6 (2), CPC provides that 
where an order has been made for the 
sale of immovable property in execution 
of a decree, and an appeal is pending 
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[Prs. 8-15] 


application of the judgment-debtor to the 
Court which made the order, be stayed 
on such terms as to giving security or 
Otherwise as the Court thinks fit until 
the appeal is disposed of. 


9. In Gian Chand v. Manohar Lal 
AIR 1929 Lah 68 (2), it was held that 
the trial Court is bound to stay the sale 
when it is brought to its notice that the 
decree had been appealed against, even 
where the property has been sold, but 
the sale has not yet been confirmed, the 
rule applies. ' 


10. In Laxman v. Ram Chandra 
AIR 1964 Mys 232, it was held that the 
provisions of O, 41, R. 6 (2), CPC are 
attracted in all cases in which there is 
an order for the sale of immovable pro- 
perty In execution of a decree and that 
decree is under appeal. The word “shall” 
occurring after the words “the sale” in 
R. 6 (2) which has to be given its natu- 
ral and ordinary meaning does not, admit 
of any other interpretation than that 
the court to which an application.is pre- 
sented for the stay of the sale, has no 
option but to stay it. It was further held 
that the provisions. of R. 6 (2) are not 
complementary to those of R. 5. Hence 
it cannot be said that the stay of the 
sale under R. 6 (2) is not imperative, 


11. In Nur Din v. Bulaki Mal & Sons 
(AIR 1931 Lah 78). it was held that the 
sale is complete when the property is 
knocked down to highest bidder, Jetha 
Mal v. Punjab & Sindh Bank Ltd., (AIR 
1932 Lah 525) is also to the effect that 
the sale is complete when the highest 
bid is knocked down and when the Pre- 
siding Officer actually signed the last bid. 
In Hoshnak Ram v, Punjab National 
555) it was held 
that sale is complete when property is 
knocked down to highest bidder. In Romya 
v. Bali Ram (AIR 1928 Nag 111) it was 
held that sale is complete when both bid is 
accepted and 25 per cent of the value 
is deposited. ~ 


12. In Maung Obn Tin P. v. 
P. R. M. P. S. R M. Chettyar Firm 
AIR 1929 Rang 311, it was held that the 
reasonable interpretation of O 21, R. 84, 
is that the officer conducting the sale 


shall be the person to declare the highest ' 


bidder to be the purchaser. In Uda v, 
Balu Ram (AIR 1952 ‘Raj 169), it was 
held that where the officer conducting 
the sale declares the highest bidder as 
the purchaser and the court also orders 
the deposit of 25 per cent of the pur~ 


Kariman Bai v, M/s, Laxman Lal (Kudal J.} 
~~ from such decree, the sale, shall, on the 


ALR. 


chase money, a subsequent order of the 
court ordering resale would amount to 
setting aside of the. previous sale and 
would be appealable under O. XLII, 
R. 1 (j) of CPC, 


13. In Satyanarayanamma v. Nageswara 
Rao, 1959 (2) Andh WR 439, it was held 
that when an order. has been made for 
the sale of immovable property in exe- 
cution of the decree against which an 
appeal is pending, the judgment-debtor 
could make an application for the stay 
of the holding of the same. Once that 
stage is allowed to pass, and the judg- 
ment-debtor did not apply to the Court 
under O., 41, R. 6 (2), Civil PC, in time, 
but allowed the sale to be held, the stage 
at which the powers under R. 6 (2} 
could be exercised . has passed and no 


` order could be made therumder there- 


after, There is a good deal of difference 
between the stage before the sale is held 
and the stage after the sale is held, for 
in latter stage, the rights of third parties 
would come in, and there are bound to 
be other complications, It is for this ~ 
reason that the sub-rule advisedly fixed 
the time when the application should be 
made, that is, when an order has been 
made for the sale of immovable property. 
The learned Subordinate Judge is clearly 
wrong in thi that the expressions 
, Order for sale” in O. 41, R. 6 (2), Civil 
P. C. includes the holding ofthe sale and 
the confirmation thereof. 


14, Explanation II to S. 47, CPC 
provides that (a) for the purposes of this 
section, a purchaser of property at a sale 
In execution of a decree shall be deemed 
to be a party to the suit in which the 
decree is passed; and (b) all questions 
relating to the delivery of possession of 
such property to such purchaser or his 
representative shall’ be deemed to be 
questions relating to the execution, dis- 
charge or satisfaction of the decree with- 
in the meaning of this section. 

15. Taking into consideration the 
ratio decidendi of various rulings cited 
above, I have no hesitation in holding 
that an application under O. 41, R. 6 (2), 
CPC has to be filled when an order for 
sale has been made, but before the sale 
has been actually knocked down in 
favour of the highest bidder and 25 per 
cent of the sale money has been depo-« 
sited. I am fortified in my view by a 
decision of our own High Court reported 
in ILR (1951) 1 Rajasthan 698 : (AIR 
1952 Raj 169) as Uda v. Balu Lal, and 
in (1959) 2 Andh WR 439 as Satyanara- 
yanamma V, Nageswara Rao, In view of 
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this legal position, the present applica- 
ion of the petitioner under the provi- 

sions of O. 41, R. 6 (2) of the Code of 

Civil Procedure was misconceived as it 
as made at a much later stage. 

16. Apart from this, this revision 
petition is also likely to be dismissed 
for not impleading the auction purchaser 

a party to the petition. Explanation 
II to S. 47 of the Civil P. C. makes it 
abundantly clear that once the sale has 
been knocked down in favour of the 
highest bidder, the interest of the third 
parties is also involved, and the revision 
petition is liable to be dismissed for not 
having impleaded the auction purchaser, 

17. For the reasons stated above, 
there is no force in this revision peti- 
tion, which is hereby dismissed. 

Petition dismissed, 
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P. D. KUDAL, J. 

Makhan Lal and another, Petitioners 
v. Urban Improvement Trust, Jaipur City 
and another, Non-Petitioners. 

Civil Revn. No. 104 of 1977, D/- 13-1- 
1978.* 


Rajasthan Court Fees and Suits Valua- 
tion Act (23 of 1961), Ss. 24 (a) and 38 — 
Suit to declare decree and sale-deed exe- 
cuted pursuant thereto. as void and im- 
effective against the plaintiff and further 
for delivery of possession to the plaintiff 
— Suit to be valued at market value of 
property and ad valorem court-fees 
payable. i 


The plaintiff instituted the suit with 
the prayer that the decree obtained in 
favour of the defendants Nos. 1 and 2 
and against the defendant No. 3 in a 
prior civil suit and the registered sale- 
deed executed in favour of the defen- 
dants Nos. 1 and 2 be declared as ineffec- 
tive and inoperative and be accordingly 
cancelled. The other relief which the 
plaintiff sought was that the possession 
of the property in dispute be restored 
to the plaintiff, and he be declared the 
owner of the property in dispute. 

(Para 4) 

Held, that if the plaintiff was a party 
to the sale-deed, or to the decree then 
the court-fees would have been payable 
under S. 38 of the Act, but where the 


*(Against order passed by Addl. Civil J., 
Jaipur City, D/- 8-12-1976). 
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Makhan Lal v. Urban Improvement Trust, Jaipur 


plaintiff was not a party either to the 
decree or to the sale-deed, the court-fees 
would be payable under S. 24 (a) of the 
Act. The trial Court fell into am error 
of law, when it held that the court-fee 
was payable under S. 38 of the Act. 
Court-fees would be chargeable, accord- 
ing to the provisions of S. 24 (a) of the 
Act and payable on the market value of 
the property: AIR 1954 Raj 170, AIR 
1978 Raj 69 and AIR 1958 Pat 108 Rel. 


on. (Paras 17, 18) 
Cases Referred: Chronological Paras 
AIR 1974 Raj 69 10, 17 
ATR 1972 Pat 487 13 
AIR 1972 Raj 137 12 
1969 Raj LW 348 14 
AIR 1958 Pat 108 11, 17 


AIR 1954 Raj 170 : 1954 Raj LW 136 
9, 17 

A. K. Bhandari, for Petitioners; Dr. S, K. 
Tiwari with R. K. Sharma and Ajai 
Purohit (for No. 1) and S. S. Sharma 
(for No. 2) for Non-petitioners. 

ORDER:— This revision petition under 
Section 115 of the Code of Civil Proce- 
dure is directed against the order of the 
learned Additional Civil Judge, Jaipur 
City dated 8th Dec. 1976. 

2. The brief facts, which are relevant 
for the disposal of this revision petition, 
are that the Urban Improve- 
ment Trust, Jaipur City filed a suit 
against Makhan Lal, Rajmal and Kailash 
Narain for declaration and possession. 
The suit was valued at Rs. 10,000/-. De- 
fendants Nos. 1 and 2 filed their written 
statements on 25th March, 1976, while 
the defendant No. 3 filed his written 
statement on 3rd April, 1976, Defendants 
Nos. 1 and 2 raisedissue that the valua- 
tion of the suit property is Rs. 50,000/-, 
while the plaintiff has valued the suit at 
Rs. 10,000/-. It was, therefore, contended . 
that the court-fee paid is insufficient and 
that if the suit is valued at Rs,.50,000/-, 
then the subject-matter of the suit is 
liable to be tried by the District Judge, 
and the Additional Civil Judge will have 
mo pecuniary jurisdiction to try the suit. 


3. On behalf of the defendant No. 3, 
it was contended that he is an employee 
of the Urban Improvement Trust, and 
that the land in question was allotted to 
him by the Urban Improvement Trust 
for a sum of Rs. 999/~. It was further 
contended that thereafter the defendant 
No. 3 secured a loan of Rs. 7,720/- from 
the Urban Improvement Trust for con- 
struction purposes. As he was in need of 
money he executed an agree- 
ment for sale in favour of 
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A 


L7, the defendants. Nos. 1 and 2, and received 
A Rs, 5,000/- towards the salg consideration. 


IA 


- Later on, `a suit bearing No. 72/72 -was 
filed in the court of the learned Civil 
Judge, Jaipur City, Jaipur by the defen- 
dants Nos.1 and 2 against the defendant 
No. 3, and a decree was obtained in 
favour of the plaintiffs on 4th Dec. 1972, 
This suit was for specific performance of 
the contract. In execution of this decree 
a registered sale-deed in favour of the 
defendants Nos. 1 and2 was executed on 
6th May, 1975. 


4. The contention of the plaintiff is 
that the land was allotted to the defen- 
dant No. 3 on concessional rates as he 
was an employee of the Urban Improve- 
ment Trust. It is further contended that 
the defendant No. 3, ‘according to the 
terms of allotment, could not alienate 
the plot of land before the expiry of 
from the date of allotment. 






earned Civil Judge, Jaipur City, Jaipur, 
and the registered sale-deed executed in 
favour of the defendants. Nos.1 and 2 on 
6th May, 1975, be declared as ineffective 
and inoperative and be accordingly can- 
celled. The other relief which the plain< 


5. On the pleadings of the parties, 


Issues were struck on 16th Sept., 1976, . 


Issue No, 9 reads as under:— ` 
“ar aa mfa ay fear war g eat 
ET BM Aared gear Bl grag at afar 
ma wet Be ,, a 
: The learned Addl. Civil Judge, Jaipur 
City decided the issue in favour of the 
plaintiffs and held that the Court-fee 
paid is sufficient and that the Court has 
jurisdiction to entertain and adjudicate 
upon the subject-matter of the suit. 
Defendants. Nos. 1 and 2 feeling aggrieved 
against the order of the learned Addl, 
Civil Judge have filed the present revi- 
sion petition. 


6. It has been contended on behalf of 
the petitioners that the learned lower 
Court has erred in law in decidnig the 
issue No. 9 in favour of the plaintiff. It 
has been contended that even in para 
No. 17 of the plaint, it has been stated 
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that the Court-fee is paid as provided 
under S. 24 (a) of the Rajasthan Court= 
Fees and Suits Valuation Act, 1961 (here« 
inafter to be referred to as the Act). It 
was further contended that as the suif 
relates to the cancellation of the decres 
and the registered instrument of sale 
and as the possession of the suit pro- 
perty is sought along with declaration of 
its ownership, the suit was Hable to be 
valued in accordance with S. 24 (a) of 
the Act, and not in accordance with 
S. 38 of the Act. It was further con- 
tended that S. 9 of the Act provides 
that a document falling within two or 
more descriptions in this Act shall 
where the fees chargeable thereunder 
are different, be chargeable only with the 
highest of such fees. It was also con- 
tended that as the plaintiff was neither 
a party to the original suit No, 72/1972, 
nor was a party to the execution of the 
registered sale-deed dated 6th May, 1975, 
the Court-fees shall be chargeable under 
S, 24 (a), and not under S. 38 of the Act, 


7 On behalf: of the plaintiff, it was 
contended that the sale-deed dated 6th 
May, 1975 was for a sum of Rs. 10,000/-. 
It is through this instrument of sale 
that the defendants Nos.1 and2 claimed 
themselves to be the owner and, as such, 
the Court-fee which has been paid by 
the plaintiff ig sufficient, It was also 
contended that wrong quoting of section 
under para 17 of the plaint does not 
necessarily change or alter the nature 
of the suit. The allegations contained in 
the plaint, if taken together, would 
clearly indicate that the suit falls within 
the ambit of S. 38 of the Act. It was, 
therefore, contended that the view taken 
by the: learned lower Court is correct 
and does not call for any interference on 
the revisional side. 


8. On behalf of the defendant No. 3, 
it was contended that the suit has been 
valued correctly and' the Court-fee has 
been correctly paid, 


Section 24 (a) of the Act reads as 
under t= 


“24, Suits for .declaration—In a suff 
for a declaratory decree or order, whe~« 
ther with or without consequential 
relief, not falling under S, 25. 


(a) where the prayer is for a decla- 
ration and for possession of the pro- 
perty to which the declaration relates, 
fee shall be computed on the market 
value of the property, subject to a minf- 
mum fee of twenty rupees.” 

- (b) to (e) TE E E ? e 


a 
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Section 38 of the Act reads as umder:— 


“38, Suits for cancellation of decrees, 
etc. (1) In a suit for cancellation of a 
decree for money or other property 
having a money value, or other docu- 
ment which purports or operates to 
create, declare, assign, limit or extin- 
guish, whether in present or in future, 
any right, title or interest in money, 
movable or immovable property, fee 
shall be computed on the value of the 
subject-matter of the suit, and such 
value shall be deemed to be— 


(a) if the whole decree or other docu- 
ment is sought to be cancelled, the 
amount or value of the property for 
which the decree was passsed or other 
document was executed; and 


(b) if a part of the decree or other 
document is sought to be cancelled, such 
part of the amount or value of the pro- 
perty. 


(2) If the decree or other document 
is such that the liability under it cannot 
be split up and the relief claimed relates 
only to a particular item of property 
belonging to the plaintif or in 
the plaintiffs share in any such 
property, fee shall be computed on the 
value of such property or share or on 
the amount of decree, whichever is less, 


Explanation :— A suit to set aside an 
award shall be deemed to be a suit to 
set aside a decree’ within the meaning 
of this section.” 


9. Learned counsel for the petitioners 
placed reliance on Sukhlal v. Devilal, 
1954 Raj LW 136: (AIR 1954 Raj 170), 
wherein it was held that there is a differ- 
ence between a suit for the cancellation 
of an instrument and one for a declara- 
tion that the instrument is not binding 
on the plaintiff. When the plaintiff seeks 
to establish a title in himself and can= 
not establish that title without removing 
an insuperable obstacle such as a decrea 
or a deed of which he has been a party 
or by which he is otherwise bound, then 
quite clearly he must get that decree or 
deed cancelled or declared void in toto 
and his suit is, in substance, a suit for 
the cancellation of the decree or deed 
notwithstanding the fact that the suit 
may have been framed as a suit for a 
declaration. On the other hand, when the 
plaintiff is seeking to establish a title 
and finds himself threatened by a decree 
or transaction between third ies, he 
ig not in a position to get that decree or 
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deed cancelled In toto, The ` proper 
remedy in such a case is to get a decla- 
ration that the decree or deed is invalid 
so far as he himself is concerned and, 
therefore, ha may sue for a declaration 
to that effect and not for the cancellation 
of the decree or the deed, Consequently, 
în a case of cancellation of a deed, whera 
the plaintiffs could not establish their 
title unless they sued to remove an 


ST 


obstruction which would otherwise be 


insuperable the Court-fee payable would 
be ad valorem, according to Art. 1, 
Sch. I, Court-feeg Act, 

10. Reliance was also placed on 
Shantilal v, Ramabai, AIR 1974 Raj 69, 
wherein it was held that suit filed by the 
son challenging the validity of the will 
of his father on the grounds that the 
testator was not in a sound disposing 


mind at the time of executing the will, . 


that it was got executed by undue influ- 
ence fraud and coercion and that the 
property in dispute was ancestral and 
joint family property and the testator 
had no right to dispose it of by will The 
suit was held to be one for declaration 
only and not for cancellation. Section 38 
was held to be not applicable, 


11. In Joseph v. Isha Khan, AIR 1958 


Pat 108, it was held that a suit for a 
declaration that the sale-deed executed 
and registered in favour of the defen- 
dant by the plaintiffs mother with res- 
pect to thesuit property ig void ab initio 
having been got executed fraudulently, 
and, that the defendant has not acquired 
any right, title or interest to the said 
property by virtue of the sale, is not a 
pure declaratory suit requiring a fixed 
Court-fee under Art. 17 (lii) of Sch. II of 
the Court-fees Act, but isa suit for decla- 
ration and consequential relief of avoid- 
ing the effect of the gale-deed in ques- 
tion in the garb of a mere declaratory 
suit and requires ad valorem Court-fee 
under §. 7 (iv) (o) 


12. On behalf of the plaintiff, reli- 
ance was placed on Lal Singh v, Tej- 
singh, AIR 1972 Raj 137, wherein it was 
held that in a suit by sons to get a 
declaration of their title to the property 
and avoid its sale by their father during 
their minority in contravention of sub- 
sec, (2) of the Hindu Minority and 
Guardianship Act (1956) and voidable 
under sub-s, (3) at their instance, they 
must get the sale-deed cancelled. Such 
a suit though for declaration is In sub- 
stance a suit for cancellation of sale-deed 
and falls under this section and not 
under S, 7 (2) (a) of the Act and where 
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the value of the property sold is 
Rs. 24,000/- it falls beyond the pecuniary 
jurisdiction of Civil Judge and has to be 
filed in the Court of the District Judge. 


13. Reliance was also placed on 
Bhishwanath v. Nathi Bai, AIR 1972 Pat 
487, wherein it was held that it is well 
established that in order to determine 
whether a suit is one for a mere decla- 
ration or for a declaration and conse- 
quential relief, the Court must look to 
the real nature of the plaint, shorn of 
its verbiage, and decide what is its real 
substance, as opposed to its ostensible 
form. Even where a mere declaration is 
sought, the Court must look to the real 
nature of the plaint and consider whe- 
ther or not the plaintiff has also sought 
some consequential relief by necessary 
implication, because in such cases, the 
plaintiff cannot get any relief unless the 
Court comes to the conclusion that the 
impugned document or decree is not 
binding upon the plaintiff. 


14. Reliance was also placed on 
. Shyam Lal v. Kesar Devi, 1969 Raj LW 348, 
wherein it was held that the. relief of 
possession ig a consequential relief of the 
cancellation of the sale-deed and is, 
therefore, ancillary to it. 


15. The learned counsel for the non- 
petitioner No, 2 placed reliance. on the 
case law cited by the learned counsel 
for the non-petitioner No. 1. 


16. The respective contentions of the 
learned counsel for the parties have been 
considered and the record of the case 
carefully perused. 


17. The learned counsel for the 
plaintiff-respondent basically relies on 
5. 38 (a) of the Act, which provides in a 
guit for cancellation of a decree for 
money or other property having a money 
value, or other document which purports 
or operates to create, declare, assign, 
— Ümit or extinguish, whether in present 
or in future, any right, title or interest 
in money, movable or immovable pro- 
perty, fee shall be computed on the value 
of the subject-matter of the suit, and 
such value shall be deemed to be (a) if 
the whole decree or other document is 
sought to be cancelled, the amount or 
value of the property for which the 
decree was passed or other decument 
was executed. His contention is that the 
sale~-deed dated 6th May, 1975 was exe- 
cuted for Rs. 10,000/- and accordingly 
the suit valued and court-fees paid by 
the plaintiff before the trial Court are 
correct, The learned counsel for the 
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defendant-petitionerg contended that as 
the plaintiff was not a party to the 
decree dated 4th Dec, 1972, or a party 
to the document, or a party to the regis- 
tered sale-deed dated 6th May, 1975, the 
plaintiff can bring a suit only for decla- 
ration and mot for cancellation of the 
decree or the instrument of sale. In 
Sukhlal v. Devilal (AIR 1954 Raj 170} 
it was held that where the plaintiff is a 
party to a decree or to the instrument 
of sale, then he is to pray for the can- 
cellation of the decree or the deed, as 
the case may be. But in a case in which 
he is not a party, then he has to seek 
declaration to the effect that the docu-~ 
ment or the decree is void ab initio and 
ineffective as against him, Thig very view 
has been adhered to in Shantilal v. Rama- 
bai (AIR 1974 Raj 69) and Joseph v. Isha 
Khan (AIR 1958 Pat 108). If the plain~ 
tiff was a party to the sale-deed, or to 
the decree, then the court-fees would 
have been payable under Section 38 of 
the Act, but where the plaintiff is not a 
party either to the decree or to the sale- 
deed, the court-fees shall be payable 
under S., 24 (a) of the Act, The learned 
trial Court has held that Section 38 of 
the Act is applicable in the instant case. 
In my considered opinion, the learned 
trial Court fell into an error of law, and 
wrongly held that the court-fee was 
payable under S. 38 of the Act. 


18. For the reasons stated above, t 
learned lower Court has committed ille- 
gality and material irregularity in exer- 
cise of its jurisdiction. Court-fees shall 
be chargeable, in the instant case, accord- 
ing to the provisions of S. 24 (a) of the 
Act, The Court-fees shall be payable on 
the market value of the property. The 
learned lower Court is, therefore, direc- 
ted to fix the market value of the pro~ 
perty and charge the court-fees accord- 
ingly. If, on such an inquiry, the learned 
trial Court comes to the conclusion that 
the market value is beyond the pecuniary 
jurisdiction of the learned trial Court, 
then the plaint shall be returned to the 
plaintiff for presentation in the proper 
Court. 


19. In view of the above, the revision 
petition is hereby allowed. Looking to the 
facts and circumstances of the case, the 
parties shall bear their own costs. 


Revision petition allowed, 
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Mohan Das and others, Appellants v, 
Kamla Devi, Respondent. 


Special Appeal No. 4 of 1977, D/- 12-12- 
1977.* 


Civil P, C. (5 of 1908) (as amended by 
Amendment Act (104 of 1976)) Ss. 47 and 
2 (2) — Civil P.C. (Amendment) Act (164 
of 1976), S. 97 (2) (a) — Decree — Effect 
of amendment — Savimg clause — Ap- 
peal against orders passed under S. 47 
from single Judge to Division Bench 
under S. 18 of Rajasthan High Court 
Ordinance whether can lie — (Rajasthan 
High Court Ordinance (1949), S. 18). 


The definition of ‘decree’ having been 
amended by omitting the words "S. 47 
or” as a result of the Amending Act 
1976, any order passed under S, 47 
C. P. C. which otherwise treated as 
decree is no more a decree and as such 
the first appeal and the second appeal 
which were provided earlier against the 
orders passed under S. 47 are no more 
there. (Para 6) 

However, the pending appeals are 
saved by virtue of S. 97 (2) (a) of C. P.C. 
Amending Act, 1976. (Para 6} 


Where the appeal against order of the 
Addi. District Judge passed under S. 47 
of C. P.C. was preferred to High Court 
before the Amendment Act 1976 came 
into force and which was pending on lst 
Feb. 1977 when the Amending Act came 
into force, the High Court can rightly 
dispose of the same in view of S. 97 (2) 
(a) of C. P. C. Amendment Act (1976). 
But if against that order the appellanat 
further wants to prefer the appeal to 
Division Bench of High Court under 
S.18 of Rajasthan High Court Ordinance 
1949 obviously after the Amending Act 
1976 came into force, the same would 
thus clearly stand barred. AIR 1956 SC 
540; AIR 1975 SC 1843 Referred, 1977 
WLN 357 Rel. on. (Paras 6, 8) 


Anno: AIR Comm., Civil P. C. (9th 
Edn.), S. 2 (2), Notes 1, 14; S. 47, N. 84. 


Cases Referred: Chronological Paras 
1977 WLN 357 8 
AIR 1975 SC 1843 7 
AIR 1962 SC 256 8 
AIR 1957 SC 540 7 


M. B. L. Bhargava, for Appellants; 
N. M. Kasliwal, for Respondent. 


“(Against Judgment of S. N. Modi J, 


Reported in AIR 1977 Raj 194). 
CV/CV/A970/718/PNK/LGC 


Mohan Das v. Kamla Devi (Kudal J.) 
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KUDAL, J.:— This special appeal 
under S, 18 of the Rajasthan High Court 
Ordinance, 1949, is directed against the 
judgment of the learned Single Judge 
dated May 9, 1977." 


2. Learned counsel for the respondent- 
decree-holder has raised preliminary 
objection that the appeal is not main- 
tainable in view of the provisions of the 
Civil P.C. (Amendment) Act, 1976 (here- 
inafter referred to as the Amending Act), 
which came into force from Feb. 1, 1977. 
It was contended that by the Amending 
Act the definition of “decree” in S. 2 (2) 
of the Civil P. C. has been amended and 


_the words "S. 47 or” have been deleted 


as a result of which any order passed 
under S. 47 of the Civil P.C. is, there- 
fore, not appealable, Jt was further 
contended that the intention of the 
Amending Act is to shorten the litiga- 
tion and not to allow it to be prolonged 
unnecessarily in execution matters. It 
was further contended that in view of 
the recent amendment, order passed 
under S. 47, CPC now does not amount 
to a decree and, therefore, is not appeal- 
able as such, It was further contended 
that though the right of appeal being a 
substantive right, and thè institution of 
a suit carries with it the implication that 
all successive appeals availabale under 
the law then in force would be preserved 
to the parties to the suit throughout the 
rest of the career of the suit. There are 
however two exceptions to this rule: 
(1) when by subsequent enactment such 
right is taken away expressly or implied- 
ly with retrospective effect; and (2) when 
the Court to which the appeal lay at the 
commencement of the suit stands aboli- 
shed. The contention of the learned 
counsel for the respondent is that the 
present amendments in the Code of Civil 
Procedure clearly exhibit the necessary 
intendment that the appeals, which were 
available at the time when the Hs com- 
menced, are no longer available to the 
parties. It was also contended that Sec- 
tion 18 of the Rajasthan High Court 
Ordinance, 1949, cannot provide a right 
of appeal in the instant case against the 
judgment of learned Single Judge be- 
cause such g right of appeal would be 
Inconsistent with the recent amendments 
in the Code of Civil Procedure and 
would create anomalous situation. It was 
also contended that only those appeals 
are saved under S. 97 (2) (a) of the 


Amending Act which had been instituted 
“Reported. in AIR 1977 Raj 194, 
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before Feb. 1, 1977. The present appeal 
ending’ 


was instituted much after the Am 
Act had come into force.. 

3. Learned counsel for the appellants 
contended that the present appeal is 
maintainable as at the. time when the lis 
commenced, the law provided such an 
appeal, By a subsequent enactment, the 
substantive right of such appeal cannot 
be taken away. It was also contended 
that such an appeal is neither expressly 
barred, nor such necessary intendment 
can be inferred which bars the main- 
tainability of such an appeal, 


4. The respective contentions of the ~ 


learned counsel for the parties have been 
considered and the record of the case 
carefully perused, The relevant facts 
which are necessary for the disposal of 
this preliminary point are that the plain- 
tiff-respondent filed a suit for pre-emp- 
tion in respect of the suit property in 


‘the year 1970 which was finally decreed 


by the High Court on September 1, 1975. 
The plaintiff-respondent filed an execu- 
tion petition on Nov. 12, 1975. The appel- 
lants-judgment-debtors filed objections 
under S. 47 of the Civil P.C. These 
objections were dismissed by the learned 
Additional District Judge No. 1, Jaipur 
on Sept, 10, 1976. Thereafter, the judg- 
ment-debtor preferred an appeal on Oct, 
4, 1976 before this Court, which was dis- 
missed on May 9, 1877. On May 17, 1977, 
the present special appeal under Section 
18 of the Rajasthan High Court Ordi- 
nance, 1949, was filed, 


‘5. The Civil P.C. (Amendment) Act, 
1976, came into force from Feb. 1, 1977. 
Sub-cl. (1) and sub-cl. (2) (a) of S. 97 of 
the Amending Act read as under:— 

“97. Repeal and savings — (1) Any 
amendment made, or any provision in- 
serted in the principal Act by a State 
Legislature or a High Court before the 
commencement of this Act shall, except 
in so far as such amendment or provi- 
sion is consistent with the provisions of 
the principal Act as amended by this Act, 
stand repealed. 

(2) Notwithstanding that the provi- 
sions of this Act have come into force or 
the repeal under sub-sec, (1) has taken 
effect, and without prejudice to the gene- 
rality of the provisions of Section 6 of 
the General Clauses Act, 1897,—~° 


(a) the amendment made to cl. (3) of 
section 2 of the principal Act by section 
3 of this Act shall not affect any appeal 
against the determination of any such 
question as is referred ‘to im section 47 


Kamla Devi (Kudal J} 
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and every such appeal shall be dealt 
with as if the said section 3 had not 
come into effect,” 
Sub-section (3) of Section 
under:— 

(3) Save as otherwise provided in 
sub-section (2), the provisions of the 
principal Act, as amended by this Act, 
shall apply to every suit, proceeding, 
appeal or application, pending at the 
commencement of thig Act or instituted 
or filed after such commencement, not- 
withstanding the fact that the right, or 
cause of action, in pursuance of which 
such suit, proceeding, appeal or applica- 
tion ig instituted or filed, had been 
acquired or had accrued before such 
commencement,” 


6. The definition of “decree” has been 
amended by the Amending Act and 
words “Section 47 or” have been omitted 
by the Amending Act. Before this 
amendment an order passed under Sec- 
tion 47, CPC amounted to a decree, and 


97 reads as 


was subject to first and second appeal 


as provided under the Code of Civil 
Procedure. The Amending Act, 1976, has 
been brought with the intention of shor< 
tening and curtailing the litigation. 
Orderg passed under Section 47, CPC now 
no more amount to a decree, No appeal 
is provided against such orders under 
Section 104, CPC or the rules framed 
thereunder. The Amending Act, 1976 
came into force from February 1, 1977, 
when the appeal against the order of the 
learned Additional District Judge was 
already pending before the High Court. 
Pending appeals were saved by virtue of 
Section 97 (2) (a). The learned Single 
Judge dismissed the appeal on May 9, 
1977. The Amending Act, 1976, clearly 
bars the right of appeal against the 
orders passed under appeal under Sec- 
tion 18 of the Rajasthan High Court 
Ordinance, 1949, is allowed, 


T. Learned counsel for the appellants 
has strenuously argued that the right of 
appeal is a substantive right, and such 
a right shall be governed by law which 
existed at the time when the lis com- 
menced, and would not be affected by 


any subsequent legislation. Reliance was 


placed on Garikapati v. Subbiah Chow- 
dhary AIR 1957 SC 540 and Jose Da 
Costa v. Bascora. AIR 1975 SC 1843. The 
proposition of law laid down by the 
Supreme Court in these two rulings can 
hardly be disputed. The basic question 
for consideration is, whether .by the 
Amending Act, 1976, the necessary in< 
tendment can be inferred by which a 
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right of appeal has been taken away. In 
the scheme of the Amending Act, 1976, 
it is writ large that the litigation should 
` be shortened and curtailed and by omis- 
sion of the words, “Section 47 or”, the 
orders under Section 47, CPC are no 
more appealable, The intention of the 
Legislature therefore, is that the decree- 
holder should be able to reap the fruits 
of his decree as expeditiously as possible, 
and that the judgment-debtor should not 
be allowed to have a second inning by 
way of frivolous objections and thus de- 
feat the very purpose of the decree. The 
Legislature further intended that execu- 
tion matter should be disposed of as ex- 
peditiously as possible and hence these 
amendments, In our considered opinion, 
the necessary intendment can be clearly 
inferred from the fact that appeals 
against the orders under Section 47, CPC 
are barred. 


8 In this view of the matter, there 
would be no appeal against the order of 
he executing Court under Section 47, 
. The learned Additional District 
Judge dismissed the objections of the 
judgment-debtor under Section 47, CPC, 









ary 1, 1977. The appeal before the 
earned Single Judge was saved by the 
provisions of sub-section (2) (a) of Sec- 
tion 97 of the Amending Act, By allow- 
ing a further appeal under Section 18 of 


ending Act, 1976 would be frustrated. 
There is no force in this argument of the 
learned counsel for the ‘appellants that 
the necessary intendment cannot be in- 
ferred from the provisions of the Amend- 

Act, 1976. As stated above, the neces- 
sary intendment can be clearly inferred, 


and a special appeal under Section 18 of . 


e Rajasthan High Court Ordinance, 
1949, would thus clearly stand barred, 
Reliance can be placed on Smt. Priti 
arihar v. Kailash Singh 1977 WLN 357. 
The learned Division Bench in this case 
placed reliance on Union of India v. 
Mohindra Supply Co., AIR 1962 SC 256. 
We ‘see no reason to take a different 
view. 


9. For the reason stated above, we 


have no hesitation in holding that the 

present special appeal under Section 18 

‘of the Rajasthan High Court Ordinance, 

1949, is clearly | barred by the Amending 

Act, 1976. -° The” preliminary: objection 
1978 Raj./9 IX G—34 


Dargah ‘Committee v. Abdul Gafoor 
‘raised by the’ learned counsel for the 


Raj. 129° 


respondent is hereby sustained. 
10. In the result, the special appeal 
is held to be not maintainable - ‘and is 


hereby | 
Appeal dismissed, 


AIR 1978 RAJASTHAN 129 
(JAIPUR BENCH) 
P. D. KUDAL, J. 
Dargah Committee, Petitioner v, Abdul 
Gafoor and another, Respondents. 


Civil Revn. No. 332 of 1976, D/- 21-9- 
1977.* 


Civil P. C. (5 of 1908), O. 21, R. 97 — 
Proceedings for execution of decree for 
ejectment — Person in possession 
obstructing execution and filing applica- 
tion under S. 151 — Direction to decree ` 
holder to file application under O. 21, 
R. 97 — Validity. 


A perusal of the provisions of O. 21, 
R. 97 makes it abundantly clear that 
whenever a decree-holder is obstructed 
or resisted in any proceedings in arc 
ing the possession of the property, he 
may make an application to the Court 
complaining of such resistance or obstruc- 
tion. The Court will then take recourse 
to the provisions of O. 21, R. 98, where 
the Court is satisfied that the resistance 
or obstruction was occasioned without 
any just cause by the judgment-debtor 
or by some other person at his instiga- 
tion; it shall direct that the applicant’ 
be put into possession of the property, 
and where the applicant is still resisted 
or obstructed in obtaining possession, 
the Court may also, at the instance of 
the applicant, order the’ judgment-debtor, 
or any person acting at his instigation, 
to be detained in the civil prison for a 
term which may extend to thirty days, 

(Para 7) 


Where the person ‘in possession obstruc- 
ted execution of the decree for eject- 
ment and filed an application , under 
S.151 alleging that he was not bound 
by the decree, the executing court could 
pass any order it thought fit but could not 
direct the decree-holder to file an appli- 
cation under O. 21, R. 97. (Para 10) 

Anno: AIR Comm., C. P, C, (8th 1971 
Edn.), O. 21, R. 97, N. 1. 


(‘Against order of A. R, Patwardhan, 
Addl,’ Munsiff West Aine D/ 17-4-1978). 
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Cases Referred : Chronological Paras 
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1963 Raj LW 18 4 
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C. K. Garg and G. K. Garg, for Peti- 
tioner. 


ORDER:— This revision petition under 
5. 115, CPC -is directed against the order 
of the learned Munsiff & ‘Judicial Magis- 


trate, Ajmer.City (West), dated 17th 
April, 1976. 
2. The facts of the case, in brief, 


which are relevant for the disposal of 
this revision. petition are that the Dar- 
gah Committee, Ajmer obtained a 
decree of ejectment against Abdul 
Gafoor, judgment-debtor. When the 
decree of ejectment: was sought to be 
executed Ghosh Mohammad obstructed 
the execution of the decree by way of 
resisting the delivery. of possession. 
Ghosh Mohammad moved. an application 
under Section 151, CPC' on 28th Nov. 
1975, praying that he is not bound by 
the decree which has been passed in 
favour of the plaintiff decree- 
holder against his father Abdul Gafoor, 
It was further contended by him that he 
has been in. possession of the- shop in 
question in his own right and has made 
substantial constructions within the ` pre- 
mises, The application under Section 
151. CPC by Ghosh Mohammad was. re- 
sisted by the plaintiff, -Dargah Com- 
mittee, Ajmer, and it was contended that 
the decree . of ejectment' was passed 
-agejnst Abdul Gafoor as he had committed 
default in payment of rent and that 
Ghosh Mohammad is, bound by the 
decree as he is the son: of the judgment- 
debtor, and he has filed the present peti- 
tion at the instance of the | judgment 
debtor, After hearing the parties, the 
learned trial Court stayed the execution 
of the decree and directed the decree- 
holder to fille a petition’ under O. 21, 
R. 97, CPC. It was ‘further directed 
that the execution of the decree shall be 
stayed till a decision is given on the ap- 
plication under O, 21, R. 97, CPC. 

3. The respondents remained absent 
despite notice. and hence the revision 
petition was heard ex parte against them, 


4. On behalf of,the decree-holder 
petitioner it was contended that-the learn- 
ed .Munsiff acted legally and with 
material irregularity in exercise of his 
jurisdiction in directing . the decree- 
holder to file a petition under O: 21, 
R. 97, CPC. It was further contended 
that the learned trial Court erred in law 


v. Abdul Gafoor (Kudal J.) 


A.L R. 


in holding that the petitioner Ghosh 
Mohammad was mot bound by the decree 
which was passed against his father, Re- 
lance was placed on Ibrahim v. Phool- 
chand 1960 Raj LW 618 and. Dhananjai 
v. Ram Kumar 1963 Raj LW 18. In 
Ibrahim v, Phoolchand it was held that 
in case of obstruction by a third party, 
the Court cannot pass order for delivery 
of’ possession by force unless the decree- 
holder moves an applicaation, In Dhanan- 
jai v. Ram Kumar it was held that 
before investigation is made under R. 97 
of O. 21 it is necessdiry that an applica- 
tion should be made to the Court by the 
decree-holder that he was being obstruc- 
ted in the execution of the decree and that 


- no investigation can be made on am ap- 


plication of a third party who claims to. 
be in possession. In the presemt case, the 
decree-holder has not yet complained of 
the obstruction. It was further held that 
the executing Court has ample power to 
deliver . possession even against’ a person 
who was not a party to the original suit 
provided it is satisfied that the person 
offering resistance to delivery of posses- 
sion has no bona fide claim. 


5. The learned trial Court placed reliance 
on Bhagwat v. Kasturi . (AIR 1974 Madh 
Pra .26) wherein it. was held . that 
the executing Court has no juris- 
diction to remove a third party not bound 
by the decree from possession and deliver 
possession to the decree-holder of auc- 
tion-purchaser, unless and until (a) it 
holds ‘that such a person is bound by the 
decree or .(b) it makes an order under 
O. 21, R.98: Civil P. C. which presupposes 
the making of a complaint by the decree- 
holder under O. 21, R. 97, of the Code. 
As soon as the third person resists or 
obstructs delivery of posession. the ex- 
ecuting Court must stay its hands, until 
the decree~holder either satisfies it that 
such a person is bound by the decree, or 
makes an application under. O. 21, R. 97, 
complaining resistance or obstruction, 
The third person can give intimation in 
writing to the executing Court of his in- 
tention to resist or obstruct after or even 
before a warrant of possession is issued. 
It is not necessary that he should use 
force or there should be a show of force 
on his behalf at the spot. The enquiry 
must be summary and the’ proceeding 
must be disposed of, expeditiously bear- 
ing in mind its scope and the limited 
question to ‘be decided, 


6. It was also contended on ‘behalf of 
the decree-holder that Ghosh Mohamm- 
ed filed the suit: No. 430/1974 and pray= 
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ed for an injunction against the decree- 
holder restraining him from executing. 
the decree till the disposal of the suit. 
An application fer injunction which was 
filed in suit No. 430/1974 was not allow- 
ed by the Court. O. 21 R. 97 reads as 
under:— 


“R. 97 (1) Where the holder of a gierce 
for the possession of immoveable pro- 
perty or the purchaser of any such pro- 
perty sold in execution of a decree is 
resisted or obstructed by any person in 
obtaining possession of the property, he 
may make an application to the Court 
complaining of such resistance or kos 
truction. 


(2) The Court may fix a ne for in- 
vestigating the matter and shall summon 
the party ` against whom the’ application 
is made to appear and answer the same.” 


} 7. From a perusal of the provisions 
of O. 21, R. 97, CPC it is ae 
clear that whenever a  decree-holder is 

‘obstructed or resisted in any proceed- 
ings in obtaining the possession of the 


‘property, he may make an application to: 


ithe Court complaining of such resistance 
or obstruction. The Court will then take. 
recourse to the provisions of O. 21, R. 98. 
CPC where the Court is satisfied that the 
resistance or obstruction was occasioned 
without any just cause by the judgment- 
debtor or by some other person at his 
instigation; it shall direct that the ap- 
|plicant be put into possession of the pro- 


perty, and where fhe applicant is still. 


resisted or obstructed in ‘obtaining pos- 
session the Court may also, at the instance 
f the applicanat. order the judgment- 
debtor, or any person acting at his in- 
stigation. to be detained in -the civil 
prison for a term which may extend gi 
thirty days. 


8. The report of the Sale-Amin dated 
21st Nov. 1975, that Ghosh Mohammed 
was. found at the shop and he refused to 


deliver possession of the same and re- 
sisted or obstructed execution of the 
decree. When such a contingency arose, 


it was open to the executing Court to 
take notice of the report of the Sale- 
Amin and pass such order as it thought 
proper in the circumstances of the case. 
The Court could have refused to issue 
amy process for execution of the decree, 
or could have ‘declined to -pass ‘orders 
for giving forcible possession’ to the 
decree-holder, The executing Court has 
-absolutely no jurisdiction to direct the 
decree-holder to file an application under. 
O. 21, R. 97, C. P. C. if. the.-decree- 
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holder iş =~ resisted or obstructed 
in execution of the decree which has 
brought him to make an application under 
O. 21 R. 97, CPC. The question whether 
Ghosh Mohammad is in possession of the 
suit property in his own right or through 
the judgment-debtor would be decided 
in the investigation which would follow 
an application under O. 21, R. 97, CPC, 
if the decree-holder so chooses to make. 


9. An application under S. 151, CPC 
made by the petitioner, Ghosh Moham- 
mad, can only be an information to the 
executing Court that the petitioner 
claims himself to be in possession of the 
suit property in his own right and not 


‘through the judgment-debtor. None the 


less the executing Court can entertain 
an application under O..21 R. 97, CPC 
only by the decree-holder, and mot by 
the person who claims to be in possession . 
of the suit property in his own rights. ` 


10. Having given my most amxious 
consideration to the. contentions of the 
learned counsel. for the parties, I am of 
the considered opinon that the learned 
trial Court acted illegally and with mate- 
rial irregularity in exercise of ‘its juris- 
diction in directing the decree-holder to 
file a petition under O. 21, Rule 97, 
CPC, and in further directing that the 
execution of the decree shall-be stayed 
till the disposal of the application under, 


-O, 21,R, 97. CPC.. The executing Court: 


was very well within its jurisdiction to 
decline to execute the decree in view of 
the report ofthe Salė Amin dated 21/11/ 
1975, or could have passed such orders, ° 
as in the circumstances of the case, tha 
Court deemed fit and proper. 


11. For the reason stated ‘above. the 
revision petition is hereby allowed and 
the order of the learned lower Court 


dated 17th April, 1976 is hereby” set 
aside.: There shall be no order as to 
costs, l l j 


Revision allowed. 
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Ram Prasad Joshi, Petitioner v. Union of 
India and others, Respondents. 

Civil Writ Petn. No. 353 of 1978, D/- 2-8- 
1978. j 

(A) Constitution of India, Art. 226 — Cri- 
minal investigation into alleged cognizable 
offence pending — Allegation of mala fides 
— Writ restraining Government from pro- 
GV/GV/C801/78/VBB _ 
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ceed ing against tne accused —t Cannot i be issu- 
ed. 


The statutory right to investigate into the 
circumstances of the alleged cognizable ot- 
fences and the statutory power of the police 
to investigate and file a challan. and there- 
after prosecute, cannot be interfered .with by 
the exercise of powers under Article 226 of 
the Constitution. (Para 8) 

Mere allegation of mala fides by a person 
against whom criminal investigation is pend- 
ing and sanction for prosecution has been 
- accorded is no ground for issuance of a writ 

restraining the Government from proceeding 
against an accused in the matter. Vehement 
claim for innocence put forward by a person 
against whom serious charges are made, at 
the stage of investigation, are manifestly in- 
sufficient for arriving at the conclusion ‘that 
the proceedings are based on no evidence. 
To put the prosecution to proof at the very 
inception of the case, will be running coun- 
ter to the whole scheme of the investigation. 
AIR 1977 SC 2018 and 'AIR 1988 All 314; 
Rel. on; AIR 1960 SC 266; 1976 WLN (UC) 
175 and 1977 WLN 496, Ref. (Para 2) 

Anno: AIR Comm. Const. of India (2nd 
Edn.), Art. 226, Notes 29, 171. 


(B) Constitution of India, Art. 14 — Pro- 
secution of petitioner on' charges of corrup- 
tion — Fact that other persons committing 
similar offences were not prosecuted — Is 
not proof of discrimination. 


High Court and say that, as other persons 
have not been prosecuted for their mis-deeds 
or crimes, so he should also be treated equa- 
ly and not have been prosecuted. The fact 
that the State has not been vigilant in pro- 
secuting some persons would not justify a 
claim by the petitioner that in his case also 
the same wrong should ‘be repeated. The 
guarantee under Art. 14 cannot be under- 
stood as requiring the authorities to act ik 
legally in one case because they have acted 
illegally in other cases. AIR 1968 Mys 251, 
Rel. on; AIR 1956 SC 479 and AIR ‘1976 Raj 
219, Disting. (Para 8) 
Anno: AIR Comm. Const. of India, (2nd 
Edn.), Art. 14, N. 1 (d) and (e) s ` 
Cases Referred: Chronological Paras 
AIR 1977 SC 2018 : 1977 Cri LR (SC) 375: 
1977 Cri LJ 1606 2 
1977 WLN 496 — E E N o8 


Ram Prasad’ v; Union’ of India (Shrimal J.) 


A. L BR: 


AIR 1976 Raj 219 : (1976) 2: Serv LR 827 6 
1976 WLN (UC) 175' a 
AIR 1968 Mys 251 
AIR 1968 SC 447 : 1968 (1) Cri LJ 341 - 
AIR 1960 SC 266 : 1960 Cri LJ 410 
AIR 1956 SC 479 
AIR 1945 PC 18 : 46 Cri LJ 418 
AIR 1983 All 314 : 34 Cri LJ 689 

M. Mridul, for Petitioner. 


ORDER:-— The petitioner is a member of 
Rajasthan Administrative Service. He was 
appointed as Land Acquisition Officer, at 
Jaisalmer on April 25, 1974. He continued 
on that post upto April 16, 1976: During this 
period he re-opened a number of cases ab 
ready decided by his predecessor in office 
and paid an amount of about Rs. 7,00,000/- 
to various land holders. An F. I. R. (An- 
nexure 2) was lodged before the C. B. I. 
against Suresh Chandra, K. G. Karnal, K. I. 
Hansraj Soni and N. K. Tripathi under Sec- 
tions 120, read with S. 420 I. P. C., 5 (2) read 
with S. 5 (1) (d) of Prevention of Corruption 
Act, 1947, and Ss. 420, 468, 477-A I. P.C. 
and 5 (2) read with S. 5 (1) (d), Prevention 
of Corruption Act, 1947. In the course of 
investigation the petitioner was interrogated 
on February 19, 1977: After investigating 
the case, for about a year the Investigating 
Agency placed the papers before Honour- 
able the Chief Minister of Rajasthan for 
granting sanction for prosecuting the peti- 
tioner and the same was. granted on April 18, 
1978, as mentioned im para 19 of the writ 
petition. Now it is feared by the petitioner 
that he would be prosecuted before a proper 
court of law and for that purpose necessary 
steps as provided in the Code of Criminal 
Procedure for making arrest, searches and 
other things would be taken. It will perhaps 
not be out of place to mention here that in 
the course of investigation the petitioner sub- 
mitted a number of representations to various 
authorities, the' copies of which have been 
filed along with the writ petition. But in 
spite of these representations, the Govern- 
ment considered it advisable to issue sano- 
tion to prosecute the petitioner. | 


2. It is a question of fact whether or not 
the petitioner is guilty or had mens rea or 
had acted in a bona fide manner in re-open- 
ing the decided cases and paying an amount 
of about Rs. 7,00,000/-. It is. neither expe- 
dient nor is it possible for this court at this 
stage to arrive at a definite conclusion one 
way or the other on the material placed on 
the record. It will primarily and. essentially 
be within the domain of the trial court to | 
examine and appreciate the evidence: gather- 
ed by the C: B: I., and ‘then’ arrtve‘ at" the 
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conclusion whether the petitioner has prima 
facie committed any offence or not ar whe- 
ther or not there are sufficient grounds to 
proceed against him.. The person tai 
under the law oftheland undoubtedly has 

adequate opportunity to defend himself to 
show that ingredients which are necessary to 
make out a case have not been made out and 
for that the Code of Criminal Procedure, which 
stood the test of time provides sufficient sate- 
guard. In State of Bihar v. Ramesh Singh 
1977 Cri LR (SC) 375 : (AIR 1977 SC 2018) 
_ the question before their Lordships of the 
Supreme Court, was whether there. were 
sufficient grounds to proceed against the ac- 
cused and frame a charge against him. Their 
Lordships, after giving due weight to the 
Be errata ee as 


“At the initial stage if there is: strong sus- 
picion which leads the court to think that 
there is ground for presuming that the accus 
ed has committed an offence then it is not 
open to the Court to say that there is no 
sufficient ground’ for proceeding against the 


araea 


of mala fide by a person against whom orb 







arriving at the conclusion that the pro- 
ings are based on no evidence. To put 
e prosecution to proof at this stage i. e. at 
‘very inception of the case, will be rum 
ing counter -to the whole scheme of the in- 
vestigation. Investigation as defined in 
Section 2 (h) Cr. P. C. includes all the pro- 
ceedings under the Code for the collection 
‘of evidence conducted by the police or “by 
any person authorised by a Magistrate in 
this behalf. Its object is to search for the 
truth and not to collect evidence tg secure 
a false conviction. See Shukul v. Emperor: 
AIR 1933 All 314 : (84 Cri LJ 689). Well 
known maxim of criminal law that the bur- 
den of proof always rests upon the prosecu- 
tion comes into operation only when a case 
is challaned and the accused is being pro- 
secuted and not prior to that. - 


„8. Learned counsel appearing on behalf 


of the petitioner :placing reliance on, Kundan _ 


Ram Prasad, v. Union of: India (Shrimal J.) 


passed by 
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Singh Jhala v. State of Rajasthan: 1976 WLN 
(UC) 175, and Bhagwat Swaroop v. State of 
Rajasthan: 1977 WLN 496, has vehemently . 
urged that the petitioner while awarding an 
additional amount of near about Rupees 
7,00,000/- was discharging certain statutory 
functions and. as such he cannot be prosecut- 
ed even if he has made any irregularity and 
illegality in discharge of those functions. He 
further brought to my notice the fact that at 
one stage of those cases, the matter was re- 
ferred to the Collector, and the Collector 
stayed the proceedings but later on the same 
authority allowed him to make the payment. 
It will be for the concerned court to decide 
whether the act of the petitioner in re-open- 
ing the cases and paying nearly Rupees 
7.00,000 is such which can bear relation to 
his duty and he can by a reasonable but 
not a pretended or fanciful claim. > 


4. Following observationg in Satwant 
Singh v. State of Punjab; AIR 1960 SC 268 
are instructive on the point (at p. 271 of 
ATR): . 


ir EE E E 
fences cannot by their very ‘nature be 
regarded as having been ċommitted by pub- 
lic, servants while acting or purporting to act 
in the discharge of their official duty. For 
instance, acceptance of .a bribe, an offence 
punishable under S. 161 of the Indian Penal 
Code, is one of them and the offence otf 
cheating or abetment thereof is another. We 
have no hesitation in saying that where a 
public servant commits the offence of cheat- 
ing or abets another so to cheat, the offence 
committed by him is not one while he is 
acting or purporting to act in the discharge 
of his official duty, as such offences have 
no necessary connection between them and 
the performance of the duties of a public 
servant, the official’ status furnishing only 
the Se Segre oe eae ee 
sion of the offences.” ` 


5. A bare perusal of .the F. I. R. (An 
nexure 2) shows that the cases were re- 
opened after the expiry ..of the period of 
limitation. A man of petitioner's experience 
is expected to know the position of law and 
I am not here to decide whether the orders 
him are in accordance with law 
or not. Question of bona fide and mala fide 
as stated supra will be ultimately decided 
by a proper court. Any observations by this 
court at this stage might prejudice the case 
of either “party. - 


6. sig: ae to Gitano ulti AE 
say that simply because the State Govern- 


‘ment has not- chosen to prosecute, other per- 
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sons, who are alleged to have committed 
serious offences punishable under Ss. 120-B, 
420, 468, 477-A I. P. C. and S. 5 (1) (d) ot 
the Prevention of Corruption Act, 1947. it 
does not give licence to the petitioner to 
first commit the offences and swindle pub- 
lic property and come to this court and say 
that as other persons have not. been prose- 
. jcuted- for their mis-deéds or crimes so he 









uiring the authorities to act illegally in one, 
ioe because they have: actéd illegally in 
iother cases, T. -Venkatasubbiah Setty v. 

Commr. Corporation of the City of Bang- 
lore AIR 1968 Mys 251. The cases relied 
upon by the learned counsel for the peti- 

tioner, Bidi Supply Co.,v. Union of India, 
AIR 1956 SC 479, and Ram Khilari v. Union 
of' India 1976 (2) Serv LR 827 : (AIR 1976 
Raj 219), have no bearing on the point at 
dispute. The weighty observation made by 
his Lordship Lord: Porter in Emperor v. 
Nazir Ahmad : ‘AIR 1945 PC 18 (at p. 22) : 
(46 Cri LJ’ 418) aptly apply to this case: 
The’ relevent portion reads as under : 


“In their Lordships’ opinion, however, the 
more serious , aspect of the case is to be 
found in. the ` resultant interference by the 
Court with the duties of 'the police. Just as 
it is essential that every one accused of a 
crime should have free access to a court of 
justice so that he may be duly acquitted it 
found not guilty of the offence with, which 
he is charged, so it is of the utmost import- 
ance that the judiciary should not interfere 
with the police in matters which are within 
their province and into which the law im- 
poses upon them the duty of enquiry. In 
India as has been shown there is a: statutory 
hes on the part of the police to investigate 

the circumstances of an alleged cognizable 
crime without requiring any authority trom 
the judicial authorities, and: it would, as their 
Lordships think, be an unfortunate result if 
it should be held possible to interfere with 
ae statutory rights by an exercise of the 
inherent jurisdiction of the Court.” 


With the interpretation which has been put 
by the Privy Council on the, statutory duties 
and powers of the police the Supreme Court 
was in full agreement vide State of West 
Bengal v. S. N: Basak : AIR 1963 SC 447 : 
(1968 (1) Cri LJ 341). I accordingly hold 
(that the police had'the sane right to in- 
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vestigate into the circumstances of the abi. 
leged cognizable offences and the sta 
power of the police to investigate and file a 
challan and thereafter prosecute ‘cannot 


- interfered ‘with by the exercise of powers 


under Article 226 of the Constitution. -Con- 
sequently, the writ: application: stands dis- 
missed. 

er’ i Before paiting with the case I will like 
to caution that nothing which may have to 
be said in support of my order while answer- 
ing the question raised is meant and should 
be understood to prejudice in the least the - 
case of either party at the trial in case a 


challan is filed. 


- Application dismissed. 


ab } 
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Devendra Singh, Petitioner v. Kalyan ` 
Singh, Non-Petitioner. : 


Civil Reva. No. 506 of 1978, D/- 28-4- 
1978.° 


Limitation Act (86 of 1968) Art. 119 a 
Limitation Act (1908), Arts. 158, 181 — 
Arbitration Act (1940). Ss. $0, 31, 88 — Ap- 
plication for declaration that. award was a 
nullity — Application purporting to be under 
S. 88, Arbitration Act — Application is gov- 
erned by Art. 158 — Scope of Ss: 30, 31 and 
33, Arbitration Act discussed — Conflict of 
judicial ‘opinion referred. 


From the survey of Ss. 30, 81 and 83, 
Arbitration Act, it will appear that the Act 
contemplates that all applications challeng- 
ing the ‘award must be made under S. 83 ir 
respective. of the ground of the’ challenge 
and that they must be the applications for 
setting aside the award. The non-existence 
or invalidity of the reference may be the 
ground of application for setting "asics the 
award passed on such invalid or non-existent 
reference including the ‘cases of award in an 
arbitration ‘proceeding.’ Section 38 clearly 
and unmistakably points out that the Arbit- 
ration Act does not distinguish between an 
application for setting aside an award and an 
application for the adjudication of an award 
to be’ a nullity. This section does not con- 
template that an application of the former 
kind should be made under’ Section 30 of 
the Act and an application of the latter kind, 
under Section 88 of the’ Act. ‘(Para 6) 


°(Against Order of Jugendra. Singh, Addl. 
Civil J., Jodhpur, D/- 11-8-1976.) 
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Hence, an application for obtaining dec- 
laration that the award was‘a nullity, - pur- 
porting to be under S. 33 of the Arbitration 
Act, is governed by Art. 158 of the Limita- 
tion Act of 1908 and does not fall under 
Art. 181 of the Act. AIR 1981 Cal 211; AIR 
1057 Pat 417; AIR 1981 Cal.109; AIR 1954 
Cal 164; AIR 1968 Delhi 21 (FB); AIR 1967 
J and K 120, Dissented from. (Para 6) 

Anno; AIR Comm., Lim. Act, (5th Edn.), 
Art. 119, N. 6; ATR Manual (8rd rol AT- 
bitration Act, : Ss. 30, ‘Notes 7, 14, 17; . 33, 
Notes 2, 5,7, 8. 

Cases ‘Referred: Chronological 
1976 WLN (UC) 287 

ATR 1968 Delhi 21 (FB) 

All .1967 J and K 120 

AIR 1957 Pat 417 

AIR 1956 Cal 321 (FB) 

AIR 1955 Raj 153 

AIR 1954 Bom 293 

AIR 1954 Cal 164 

AIR 1989 Lah 69 i 
AIR 1939 Sind 241 (FB) l i 
AIR 1986 Oudh 1 

AIR 1985 Rang 94 

AIR 1981 Cal 109 

AIR 1981 Cal 211 

AIR 1919 Mad 1029 

AIR 1914 All 446 (FB) 


~ P. K. Bhansali, for Petitioner; M. D. Kalla, 
for Non-Petitioner. 


ORDER: — This is a defendant’s: revision 
application directed against the order dated 
lith of August, 1976 passed by the Addi 
tional Civil Judge, Jodhpur whereby he dis- 
missed the application of the defendant- 
petitioner for declaring the award passed in 
Civil Original Suit No. 125/1976 as nullity. 

2. The material facts relevant for the dis- 
posal of this revision appicandon., ENI 
stated, are as follows:— 

An application was moved by one Shri 
Kalusingh son of Shri Mukan Singh Bhati 
claiming to be the Arbitrator under Sec- 
tion 14 (2) of the Indian Arbitration Act, 
1940 for filing the award given by him on 
20th of May, 1978 in a dispute between the 
detendant-petitioner and the plaintiff-non- 
petitioner, praying therein for making the 
award the rule of the court’ The notices 
were issued to the concerned parties in re- 
gard to the filing of the award which were 
duly served upon the concerned parties for 
the date of hearing on 2-9-1973: Thereupon, 
the defendant-petitioner moved an. applica- 
tion purporting to be under. Section 33 of 
the Act. The application was, inter alia, based 
on the grounds that the said award. was 
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vitiated, as it was passed without- giving op- 
portunity to the petitioner of being heard, 
that the arbitrator had mis-conducted him- 
self, as he was an intimate friend of the 
non-petitioner and was, therefore, partial to 
the non-petitioner; and that there was no 
valid arbitration agreement in existence re- 
ferring the dispute to Shri Kalusingh, the 
alleged arbitrator. It was on these grounds 
that the defendant petitioner prayed that the 
award dated 20th of May, 1978 has no legal 
sanctity and does not exist in the eye of law 
and it should be declared accordingly. The 
plaintiff non-pettioner contested this appli- 
ca amongst others, mainly on the grounds 
that the application was barred by time, as 
the same was presented beyond 30 days of 
the passing of the award. 

3. The trial court upheld the contention 
of the plaintiff and rejected the’ application 
as barred by time. Hence this revision. 


4. The short controversy before me is 
whether the application of the defendant for 
obtaining declaration that the award was a 
nullity is governed by Article 158 (now 
119) of the Indian Limitation Act or under 
Article 181 of the Act. 

5. In order to consider the point germane 
to the controversy. it would be appropriate 
to make mention of Sections 80, 81 and 33 
of the Act. They read as under:— 

“80. Grounds for setting aside an award. 
~- An award shall not be set aside except 
on one or more of the. following grounds, 
(a) that an arbitrator or umpire has mis- 
conducted himself or the proceedings; 

(b) that an award has been made after the 
issue of an order by the Court superseding 
the arbitration or after the arbitration pro- 


(c) that an award has been improperly 

procured or is otherwise invalid.” 

“81. Jurisdiction. (1). Subject to the provi- 
sions of this Act, an award may be filed in 
any Court having furisdiction In the matter 
to which the reference relates. 

(2) Notwithstanding anything contained in 
any other law for the time being in force and 
save as otherwise provided in Shis Act, all 
questions regarding the „validity, effect or 
existence of an award or an arbitration agree- 
ment between the parties. to the agreement 
or persons claiming under them shall be 
decided by the Court in which the award 
under the agreement has been, or may be, 
filed, and by. no other Court. 


(8) All applications regarding the conduct 
of arbitration proceedings or otherwise aris- 
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ing out of such proceedings shall be made to 
the Court where the award has been, or 
may be filed, and to no other court. 


(4) Notwithstanding anything contained 
elsewhere in this Act or in any other law 
for the time being in force wherein any re- 
ference any application under this Act has 
been made in a Court competent to . enter- 
tain it, that Court alone shall have jurisdic- 
tion over the arbitration proceedings and all 
subsequent applications arising out of that 
reference and the arbitration proceedings 
shall.be made in that Court and in no other 
Court.” 

“83. Arbitration agreement or award to 
be contested by application. 


Any party to an arbitration agreement or 
any person claiming under him desiring to 
challenge the existence. or validity of an 
arbitration agreement or an award or to 
have the effect of either determined shall 


apply to the Court and the Court shall decide. 


the question on affidavits : 


Provided that where the Court deems 
it just and . expedient, it may ` set 
down the application for hearing 
on other evidence also, and it may 
pass such orders for discovery and parti- 
culars as it may do in a suit.” 


5-A. Section 80 deals with the grounds 
for setting aside an award. Under this sec- 
tion, the Court may set aside the award, if 
an arbitrator or umpire has misconducted 
himself, the award has been made after the 
arbitration agreement has been superseded; 
or if an award has been improperly procured 
or is otherwise invalid. Section 31 contains 
non-obstante clause whereby it has been en- 
joined that notwithstanding anything con- 
tained in any other law for the time being 
in force and save as otherwise provided in 
this Act, all questions regarding the validity, 
effect or existence of an award or an arbitra- 
tion agreement between the parties to the 
agreement shall be decided by a Court in 
which the award under the agreement has 
been, or, may be, filed and by no other 
Court. Further sub-section (8) of Section 31 
lays down that all applications regarding 
conduct of arbitration proceedings or other- 
wise arising out of such proceedings shall be 
made to the Court where the award has 
been, or may be, filed and to no other Court. 
Section 88 provides the mode as to how the 
arbitration agreement or award is to be 
contested. It has been provided by ‘this sec- 
tion that any party to arbitration agreement 
or any: claiming under him desiring 
to challenge the existence or validity of an - 
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arbitration agreement or an award or to bave 
the effect of either determined shall apply 
to the Court and the Court shall decide the 
question on affidavits. However, if the Court 
deems it just and expedient, it may set down 
the application for hearing on other evidence 
also, and may pass such orders for discovery 
and particulars, as it may do in & suit, 


6. From the survey of the above provi- 
sions, it will appear that the Act contem. 
plates that all applications challenging the 
award must be made under Section 38 irres- 
pective of the ground of the challenge and 
that they must be the applications for set- 
ting aside the award. The non-existence or 
invalidity of the reference may be the ground 
of application for setting aside the award 


' passed on such invalid or non-existent refe- 


rence including the cases of award in an 
arbitration proceeding. Section 83 clearly 
and unmistakably points out that the Indian 
Arbitration Act does not distinguish between - 
an application for setting aside an award 
and an application for the adjudication of an 
award to be a nullity. This section does not 
contemplate that an application of the former 
kind should be made under Section 80 of 
the Act and an application of the latter kind 
under Section 88 of the Act. The reason 
is obvious. Section 80 does not prescribe the 
procedure how the effect or existence of the 
award is to be contested. It only sets out the 
grounds for setting aside the award. If we 
look into Section 38 ‘carefully, it will be 
clear that the application will have to be 
made for setting aside the award on the 
grounds mentioned in Section 80 under Sec- 
tion 38 of the Act only and no other sec- 
tion. There is nothing in the language of 
Sections 30 and 38 to suggest that the in- 
validities contemplated by the two aforesaid 
sections are mutually exclusive and that the 
invalidity for which a party may challenge 
the award under Section 88 of the Act can- 
not be the invalidity for which the party 
could apply to the Court for setting aside 
the award under Section 30. But the matter 
cannot be judged merely on the use of the 
words ‘invalidity’ and ‘invalid’ occurring in 
Sections 80 and 31 respectively. The reason 
is furnished by the scope and effect of Sec- 
tions 81, 32 and 88 which are mutually in- 
terlinked and not exclusive. It may be 
pointed out here that the jurisdiction given 
to the Court as an arbitration court by Sec- 
tion 33 of the Act is the jurisdiction to de- 
cide questions relating to the existence, 
validity or effect of awards. The jurisdiction 
to set aside awards under’ Section, 80° must 
be included within the ‘furisdiction and since 
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Section 83 also speaks of applications by per- -- 


sons desiring to challenge the existence ot 
validity-of an award or to have its effect 
determined, such applications which throw 
the challenge to an award must also include 
applications for setting aside an award under 

e powers conf Section 80, Sec- 
tion $1 (2) and Section 88 of the Act. To 
my mind, the Indian Arbitration Act uses the 
expression ‘set aside’ in a wide sense and re- 
quires that whenever the award is found 
fit to be removed, it must be set aside. The 
non-existence or invalidity of an agreement 

ust be equally challenged by means of an 
liaton under Section $0 ‘and if it is not 
urged by such application within the time 
ited by law, then the consequences laid 
down by Section 17 are to follow. In other 
vords, if the application is not made in the 







7. There is, of course, conflict of judicial 


opinion on the interpretation of the words 

“otherwise invalid” occurring in clause (c) 
of Section 80 of the Act. In Golnur Bibi v. 
Abdus Samad, AIR 1981 Cal 211, Shah and 
Co. v. Ishar Singh Kirpal Singh and Co. AIR 
1954 Cal 164, Basant Lal v. Surendra Pra- 
sad AIR 1957 Pat 417, Prem Sagar Chawla 
v. M/s. Security and Finance (P) Ltd. AIR 
1968 Delhi 21 (FB), Durga Charan v. Ganga 


Dhar AIR 1981 Cal 109, M. I. Shahbad v. ` 


Mohammad Abdullah Mir, AIR 1967 J & K 
120 it has been held that the words “or is 
otherwise invalid” occurring in clause (c) of 
Section 30 of the Act refer to the invalidity 
of the kind referred to in the preceding 
clauses. The reason given is that the expres- 
sion “or is otherwise invalid” occurring in 
Section 80 of the Act must be interpreted 
ejusdem generis and does not embrace in 
its fold the case of a challenge to an award 
based on the ground of jurisdiction or any 
other ground which ‘is not analogous to 
those mentioned in the preceding clauses. 
According to these cases, the challenge to 
the ‘invalidity of the award on the ground 
of non-existence of an arbitration agreement 
cannot come within the ‘purview of Seo- 
Hon 30 ofthe Act. . l x paa om 


Devendra: Singh v: Kalyan Singh (M. I- Joshi- J.). 


[Prs, 6-8] Baj 137 


8. On the other band, there are a catena 
of decisions which. take the view that there 
ig no scope of applying the principle of 
ejusdem generis while interpreting the ex 
pression “or is otherwise invalid” occurring 
in Section 80. Reference may be made in 
this connection to A. R. Savkur v. Amritlal 
Kalidas ATR 1954 Bom 293, Lakshminara- 

Tantri v. Ramchandra Tantri AIR 1919 
Mad 1029, Madho Ram v. Sita Ram AIR 
1989 Lah 69, U. Sein Win v. Central Plum- 
bing Co. Ltd. AIR 1985 Rang 94. Balak Ram 
v. Ramjiwan Lal ATR 1936 Oudh 1, Kishin- 
chand Changomal v. Takhitram Tulsidas AIR 
1989 Sind 241 (FB), Ismail v. Hansraj AIR 
1955 Raj 158, Abdul Razaq v. Dhoop 
Chand 1976 WLN (UC) 287 and Lutawan 
Kubar v. Lachiya ATR 1914 All 446 (FB). 
In all these cases the Court took the view 
that the expression “or is otherwise invalid” 
covered all objections to award on the 
ground of invalidity from any cause whatso- 
ever. The preponderance of fudicial opinion 
lies in favour of the view that all objec- 
tions to an award on the ground of invali- | 
dity from any cause whatsoever are to be 
taken under Section 80 read with Section 33 
of the Act. This view appears: to be more in 
consonance with the combined reading of 
Sections 30, 81 and 88 of the Act. It may be 
pointed out here that the present case raises 
an objection in regard to the validity of the 
award itself. Once the award is passed it has 
to be undone or set aside, as contemplated 
under Section 30 of the Act. It may be apt 
here to extract the observations of Chakra- 
varti C. J. in Saha & Co. v. Ishar Singh Kri- 
pal Singh & Co. AIR 1956 Cal 321 (FB), 
which represented the majority view in that 
Full Bench case as under: .. 


“I do not consider that view to be sound. 
Tt is true that Section 88 provides for a 
separate and independent challenge to an 
arbitration agreement. If no arbitration pro- 
ceedings have yet been had and no award 
has been made, a party may undoubtedly 
challenge by- means of an application made 
to the Court. l 


But I am of opinion that after an award 
has been made, a party, if he desires to chal- 
lengo the validity of an arbitration agree- 
ment, can make his challenge only by way 
of advancing it as a reason for impugning 
the award as invalid. No independent appl- 
cation against the agreement would at that 
stage bë maintainable. Jt follows that if a 


party desiring to challenge an arbitration 
‘agreement has not done so by way of ask- 


ing the award to be set aside on that ground 


ee en ere ere ee passed on 
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the award, he cannot thereafter launch an at- 
tack against the agreement.  - 

The true view to take appears to me to be 
that after an ‘award has been made, all 
grounds of objection to the award,_ including 
grounds of the non-existence or invalidity 
of the agreement or reference, and all other 
grounds of nullity must be taken in an ap 
plication for setting aside the award and 
that no ground, not so taken, can be available 
after the time for making such application 
has expired. All grounds not so taken must 
be deemed to have been waived.” ` 
Hon'ble Shri Lahiri and P. B.. Mukerji JJ. 
concurred in that. view, although S. R. Das 


Gupta and Bachawat JJ. expressed a contrary | 


` view. Be that as it may, the Division Bench 
of this Court has approvingly quoted _ this 
paragraph in Abdul Razaq v. Dhoop Chand, 
Supra. To the same effect’ is the view taken 
by Modi J. in Ismail v. Hansraj, supra. The 
view taken by Modi J. is in conformity with 
tbe decision of the Calcutta High Court in 
Saha & Co. v. Ishar Singh Kripal Singb 
& Co., supra. These cases are:on all tours 
on the case in hand. Having examined al 
the cases, I have also no hesitation to express 
` my concurrence with the view: taken in the 
Rajasthan cases and the Full Bench case of 
the Calcutta High Court and. accordingly 
hold that the application filed by petitioner 
defendant for declaring thé award nullity is 
` barred by time. I therefore, do not feel in- 
clined to refer the case tothe larger bench 
as urged by the learned counsel for the peti 
tioner at the bar. 


"9. Tn the result, I do not find much force 
in this revision application. ‘The same is dit 


missed with c costs. 
Revision anisi. 
| 





AIR 1978 RAJASTHAN, 138 
KALYAN DUTTA SHARMA, J.. 

Nanu Ram and others, Petitioners v.: Vardi- 
chand and another, Respondents. 

Civil Reva. No. 199 of 1974, D/- 15-4 
1978. . 

-(A) Civil P. C. (5 of 1908), O. 14, R. 2 
~ == Preliminary issué — What issue must be 
tried as — Issue depending on question of 
fact cannot be so tried. 

Only issue of law going to the roo t of the 
case and capable of being decided without 
recording evidence must be tried in the first 
instance and decision on the issues of fact 
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should be postponed after the legal. issues: 
have been determined. | 
Where the question whether the duris 
was sufficient depended upon the valuation 
of a wall which was a question of fact. 
_ Held, that it could not be tried-as a pre- 
issue. ‘(Para 5) 
Anno: AIR Comm. Civil P. C. (8th Edn.), 
O. 14, R. 2, N. 2. 
(B) Civil P. C. (5 of 1808), O. 18, Rr. 1 
and 2 — Production of documents at later 


stage — Discretion of court to receive or re. | 


ject — To be exercised ‘judicially. 

Where documents were sought to be pro- 
duced by the plaintiff after framing of issues 
but before evidence and thereafter even ad- 
ditional issue was: framed and the plaintiff 
filed an affidavit stating that he could not 
produce them at the earlier stage as he was 
prevented by his sudden illness in another 
place and there was no counter  attidavit 
cOntroverting the fact, 

Held, that the application for production 
of documents could not be said to be vexa- 
tious and dilatory and the lower court acted 
improperly m refusing to. receive the docu- 
ments. (Para 6) 

Anno: AIR Comm, Civil P. C. PAE 
O. 13, R. 2, N. 2 

J. M. Bhandari, for Petitioners. 

ORDER:— This civil revision-petition by 
Nanu Ram, Durga Shanker and Laxmi Kant 
is directed against an order of the learned 
Munsiff, Bhinmal, dated 28rd November, 
1974, rejecting the three applications of the 
petitioners who are plaintiffs before him. 

. 2. The relevant facts giving rise to this 
revision-petition may be briefly stated as fol- 
lows:— 

The petitioners instituted a suit for per 


' manent injunction against Vardichand and 


Reva Shanker, non-petitioners, for restrain- 
ing the latter from causing any interference 
with the construction of the western wall of 
the formers house. The non-petitioners re- 
sisted the suit filed against them by the peti- 
tioners on several grounds which are men- 
tioned in their written-statement. Their main 
plea was that a joint wall already exists be- 
tween the houses of the parties: and the peti- 
tioners are not entitled to cause any mate- 
rial alteration therein so as to obstruct the 
free passage of air and Hight, through the ven- 


. tilators of the walls, to the detriment of the 


easementary rights of the non-petitionerd. 
Upon pleadings of the ‘parties the learned 
Munsiff framed as many as 12 issues in the 
suit on“ 17th Piet 1974. ‘Thereafter ‘the 
petitioners filed the present three applica- 


1978 . 


tions in the court:.of the Munsiff on 26th 
September 1974, 4th October, 1974 and 
22nd November,, 1974. The application 
dated 26th September, 1974, related to issue 
No. 7, which was framed in the following 
words:—- - 
“Whether court-fee: is insufficient?” ` 

By way of this application, dated 26th. Sep- 
tember, 1974, the petitioners requested the 


learned Munsiff to take-up this issue No. 7 ° 


for decision in ‘the first instance. The learn- 
ed Munsiff rejected the application for the 
simple reason that the issue relating to suffi- 
ciency of the court-fee was a mixed question 
of law and fact and so it could not be taken 
for decision in the first instance. 

$. The second application filed by the 
petitioners on 4th October, 1974 was under 
Order XII Rule 2, °C. P. C. for admission 
of documentary evidence at a later stage, 
i. e. after the settlement of issues. The good 
cause shown in the application for non-pro- 


duction of the documents was that Nanu Ram- 


petitioner had pone to Bombay on . 17th 


- August, 1974, in connection with some cases 


pertaining to incOme-tax and sales-tax, where 
he ‘suddenly fell ill and could not: go to 


Bhinmal to file the documents on the date’ 


of hearing. Out of the three documents 
sought to be produced, two were rent notes 
of the house in dispute and one was a tara- 
kti, i. e. deed of relinquishment alleged to 
have been executed by' Hans Raj, father of 
the non-petitioner No. 1. The learned Mun- 
siff rejected this application on the ground 
that no good cause for non-production of 
the documents’ on the first date of hearing 
was shown by the petitioners who had 
ample opportunity to produce them in the 
court at the time t or’ before the settlement ot 
issues. 


4, The third application filed by the 
petitioners was under . Order XIV Rule 5, 
P. C. for framing an, additional issue re- 

to the plea of adverse possession of 

neg eae house set-up by them in their 
ce The learned Munsiff accepted, this 
application and struck an additional issue in 
the following words:— 


“Whether the plaintiffs. have become 
owners of the T purha house ee adverse 
possession thereof?P”. 


Aggrieved by the en of rejection of their 
two applications dated 26th September, 1974 
and 4th October, 1974, the petitioners have 
come up’ in revision-petition to this Court. 

5. I have carefully gone -through the re- 


cord and heard Mr. J. M. Bhandari, learned 
counsel. for. the petitioners. Neither the .non- 
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petitioners, nor any counsel. on their behalt 
has appeared before me although notices 
were duly served upon them. As regards 
rejection of the application of the petitioners 
dated 26th September, 1974, it may be ob- 
served that the only issue of law going to 
the root of: the case and capable of being| 
decided without recording evidence must be 
tried in the first instance and decision on! 
the issues of fact should be postponed after 
the legal issues have been determined. In 
the present case the learned Munsiff was ot 
the view that the decision’ of issue No. 
relating to sufficiency or insufficiency of th 
court-fee .depended upon a question of tact, 
i. e. valuation of the wall of the house in 
dispute and so he passed an order that the 
question of fact, upon which the question of 
law relating to sufficiency of court-fee de- 
pended, must be decided first. In this view 
of the matter, the learned Munsiff commit- 
ted no error in postponing the settlement of 
issue No. 7 until after the issue of fact re- 
lating to the value of the wall had been de- 
termined. 


6. infor EEE E ap- 
plication dated 4th October, 1974, I may say 
that under Rule 1 of Order XT, C. P. C. 
the parties to the suit, are required to pro- 
duce all documents in their possession or 
power at the first hearing. Under Rule 2 of 
Order XMI, C. P. C. a discretion is given 
to the court to receive documents produced 
at the later stage or to reject them on the 
ground of late production. The discretion has 
no doubt to be exercised in a judicial 
manner. In the present case, the learned 
Munsiff refused to recefve three documents 
of the petitioners in evidence merely on the 
ground that they were not produced at the 
time or before settlement of issues, i. e. 17th 
August, 1974 and were, later on, produced 
on 4th October, 1974. In my opinion, the, 
learned Munsiff exercised his discretion im- 
properly in refusing to’ receive the three 
documents produced by the petitioners. The 
reason is that the documents were produced 
soon after the settlement of issues ` before. 
evidence on any-issue was recorded. Apart, 
from this, the learned Munsiff after striking 
the issues framed an. additional issue relat- 
ing to adverse possession of the disputed 
house upon pleadings of the parties. It was 
his duty to give opportunity to’ the parties 
of adducing additional evidence oral or docu- 
mentary “on the additional issue. The tel 


this additional issue, which was subssduently 
framed by the learned Münsif on their ap- 
plication dated 22nd November, 1974. Over, 
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above ‘all, the- application of the petb 
oners for the receipt of documents could 










i sudden illness at Bom 


© non-petitioners have, not put in ` any 
oounter-affidavit to controvert. the fact. of 
illness of Nanu Ram at Bombay on 17th 
ugust, 1974. Taking all these facts into 
consideration, I am of the view that the 
earned Munsiff acted improperly in refusing 
o receive the three documents filed by the 
titioners soon. = the settlement of the 
issues. 


7. The revision-petition is, therefore, 
partly accepted ‘and while maintaining the 
order of the learned Munsiff pertaining to 
the rejection of the application of the peti- 
tioners dated 26th September, 1974, set aside 
his order of rejection ‘of the petitioners’ ap- 
plication ‘dated 4th October,’ 1974 for re 
ceipt of three documents‘ in evidence and 
direct the learned Munsiff to receive the 
three documents in evidence and thereafter 
to give the non-petitioners a fair opportu- 
nity of adducing documentary evidence, if 
they like to do so. No order as to. costs of 
this revision-petition. 

"Revision partly allowed. 
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o= ML JAIN, J. 

"Parihar (Priti), Appellant v. Paribar Kai- 
lash Singh), Respondent. 

Civil Miso. Appeal No. 7 of 1977, . 
4-4-1978". 

(A) Hindu Mariage ‘Act (25 of 1935), Seo- 
tions 10, 13 — Desertion — Proof. 

Desertion is also now aground for divorce. 
The two essential conditions which must: be 
there before the spouse can be held guilty 
of desertion are; (1) the factum of separa- 
tion, and (2) intention to bring cohabitation 
permanently to an end (animus deserendi). 
Similarly, two elements are' essential so tar 
as the deserted spouse is concerned, (1) ab- 
sence of consent-and (2) absence of conduct 
giving reasonable cause to. the spouse leav- 
ing the matrimonial home to form the neces- 
sary intention aforesaid. During all the period 
that there has. been.a desertion, the deserted 


‘*(Against Judgment of Milap Chandra Jain 
Dist. J, Jodhpur, D/- 4-1-1977.) | 
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-Parihar v. Parihar 
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spouse must affirm the marriage and be ready 
and willing to resume married life on such 
conditions as may be reasonable.. If one 
spouse by his words and conduct, compelled 
the other spouse to leave the matrimonial 
home, the former would be guilty of deser- 
tion though it is the latter who has physi- 
cally separated from the other and has been 
made to.leave the matrimonial home. In 
cases of desertion—the factum as well as the 
animus deserendi—the burden of proof: is on 
the petitioner and he or she has to establish 
beyond reasonable doubt to the satisfaction 
of the court the desertion throughout the 
entire period of 2 years immediately preced- 
ing the petition as well as that such deser- 
tion was without just cause. Even if the wife, 
where she is a deserting spouse, does not 
prove just cause for her liying apart, the 
petitioner husband has still to satisfy the 
court that desertion was without just cause. 
AIR 1957 SC 176, AIR 1964 SC 40, Foll. 


(Para 12) 
Aino: AIR Man (3rd Edn), Hindu Mar- 
riago Act S, Aa 


®) Hindu Marriage Act (25 of 1855), 
S. 10 — Cruelty — What constitutes, - 
Cruelty is wilful and unjustifiable conduct 
of such a character as to cause danger to 
life, limb or health, bodily or mental, or as 
to give rise to reasonable apprehension. of 
such a danger. It includes action or omis- 
sion which injures the susceptibilities of the 
affected spouse and causes him or her mental 
agony which the sufferer alone can state. A 
husband or a wife may not prima facie do 
anything directly against the other and. ap- 
parently there may be good relations. None- 
theless, the behaviour may be such as to 
cause an extreme mental distress and con- 
sequent detriment to- health. What acts will 
constitute mental agony will obviously de- 
pend upon the circumstances of each case. 
Several factors will ‘have to be taken into 
such as, environment, status in 
society, education, cultural development, 
local custom, social: condition, physical and 
mental condition of the parties etc. The 
conduct complained of must be much higher 
than the ordinary wear and tear of married 
life. In order to determine cruelty it would 
not be. safe to compare one decided case 
with the other as no one, has ever attempted 
successfully to give a comprehensive defini- 
tion of cruelty. If one spouse sets.out to 
hurt the other and causes infury:to the health 
the means whereby that happens can hardly 
matter. cae a “ATR 1065 Pat 98, 
Rel on . (Para; 19) 
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‘Anno: AIR. Man. foe aes nena: 
riage Act, S. 10, N, 2.. 
(C) Hindu Marriage Act (25 of 1955), Seo- 
tion 10 — Cruelty — KOOR es Subsequent 
events. - 


lie caa ee oa ee 
events that have taken place subsequent to 
the suit. In moulding a relief even the ap- 
pellate Court could take into account the 
facts that came into existence even after the 
decree. AIR 1968 Raj 198, AIR 1956 Raj 12, 
AIR 1948 FC 5, Rel. on ` (Para 29) 

Anno: AIR Man. (8rd Edn.), Hindu Mar- 
riage Act, S. 10, N. 2 

(D) Hindu Marriage Act (25 of 1955), 
Ss. 10, 23 — Petition for dissolution —:. Re- 
tef. ; 


A marriage in which the parties can no 
more- live together deserves to bę dissolved. 
But there is no provision in the Act, that a 
marriage which has broken down irretrievab- 
ly should be dissolved. In the case on hand 
cruelty by the wife had been established. 
Even if the husband was held to be guilty 
of cruelty and the wife went on quietly suf- 
fering it was all the more appropriate that 
the couple was permitted to Hve apart. The 
marriage deserved to be dissolved. Divorce 
was no doubt not a cure for matrimonial 
happiness and might result in loneliness, des- 
pair and hardship more to the child than the 
spouses but the partles were young and for- 
tunately belonged to a community in which 
severance of marriage and remarriage were 
not uncommon events and might be able to 
find more agreeable parties. (Para 38) 

Anno: AIR Man. (8rd Edn.) Hindu Mar- 
riage Act, S. 28, N. i; 
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M. C. Bhoot, for Appellant; H. N. Cala 
and Yudhisthar Kachhawaha, for Respondent. 


JUDGMENT:— This is wife's . appeal 
against the judgment and decree passed by 
the learned District Judge, Jodhpur, and 
dated January 4, 1977, by which he granted 
a decree of divorce to her husband. 


2 Respondent Kailsh Singh Paribar a 
pilot officer (now a Squadron Leader) son 
of a Judge of this court (now Retd) and 
appellant Priti a daughter of an army medi 
cal officer with the rank of Colonel (now retd) 
and educated in a convent were married on 
May 9, 1968, in Jodhpur. Both come of the 
two prominent families of the Mali com- 
munity. Their marriage was not even four 
years old before it came crashing down and 
the husband preferred an application on 
January 11, 1972, for judicial separation on 
the grounds of desertion and mental cruelty 
under S. 10 of the Hindu Marriage Act, 
1955, which shall hereinafter be called the 
Act. The Act was amended on May 24, 
1972. It was later on converted into a 
petition for divorce on July 7, 1976. The 
allegations, commence right from the time 
the bride crossed the threshold to receive 
her groom at the time of the “Toran” cere- 
mony. It is complained that she had no 
veil on her face. Since the respondent made 
her then cover her face, the appellant made 
it a point of her prestige. After the marriage, 
the respondent came to know that on the 
day of the marriage, some young man had 
caught her by her hands in a mournful tone 
that alas, she was being married, and there- 
upon, tears began to leave her eyes. The 
T ee oe eee odbi 
at Jorhat. After a honey-moon of © 
months, Shien e ae E 
duties on June 8, 1968, relatives of the wife 
insisted that he should take her with him, 
but he then failed to catch the significance 
thereof and left her behind with his parents 
at their house, which he describes as. his de- 
clared matrimonial home, as it was also his 
officially notified residence. She however 
went to her father’s home and it is alleged 
that it was there that she lived for most of 
the time. The husband returned in Noven- 
ber, 1968, on leave. At that time, the wife ` 


received a letter from an army officer Capt. - 
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David Bargouhna in which he addressed her 
as “Priya Bhabhiji”. On enquiries being 
made by the husband, the wife was unable 
to give a satisfactory explanation. The hus- 
band then commanded her that there being 
no discipline in the house of her father she 
must stay with his parents, though she could 
be permitted to visit them for a day or two. 
It appears that the husband then left Jodh- 
pur. 


3. On February 4, 1969, the marriage of 
his elder brother took place in Bombay. In 
that connection he came to Jodhpur and was 
told that.she lived with her father for the 
entire period of December, 1968, and Janu- 
ary, 1969. They, however, went to Bombay 
and returned on February 6, 1969. Then, 
before his departure, he happened to come 
by the daily personal memoirs of the wife 
which disclosed her mode of living, thinking, 
intentions, conduct and character and parti- 
cularly, her fondness for one Ramesh. These 
memoirs further revealed that the wife did 
not like to live in the strict discipline of the 
husband’s family and was intent upon sui- 
cide. She preferred to live as a “hippy” and 
suffered mental agony upon her helplessness 
to break the social bonds. The wife had un- 
desirable and unbecoming connection with 
Ramesh. She was longing to join dance 
parties with him. She was found frequenting 
restaurants, sexy English films in the com- 
pany of young men and dressed. like a 
“hippy.” She has been living with her pare- 
nts since February, 1968, against his wishes. 
In July, 1969, the husband came again on 
‘leave for 10 days but she came to see him 
only for once and defying his instructions, 
she continued to live with her parents. In 
spite of this, he carried on normal corres- 
pondence so that their relations were not 
poisoned. This he had to because be was 
in active service and his letters were sub- 
jected to censor and he could not write any- 
thing to his wife about his real feelings. On 
October 80, 1969, a daughter was born to 
her. As desired by the husband, she was ad- 
mitted in the military hospital The ex- 
penses of the delivery were deducted from 
his pay. From the hospital she went to her 
parental home again against his clear direc- 
tions. 


‘4, From November 7, 1969 to February 
3, 1970, he was temporarily posted in Jodh- 
pur. A message was sent to her through her 
brother to come post-haste to the husband’s 
house but she just did not care, She did not 
even telephone him. When he was to pro- 
ceed to his place of posting, her brother 
Nirmal Singh came to meet him but he mis- 
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behaved and even hollered thatifhis father 
had come to know of his narrow minded- 
ness, he would not have married his daugh- 
ter to him. They had enough bread for their 
a and she would not have to retum to 
“susral”. 


3. On May 17, 1970, the marriage of the 
husband's sister took place. Wife and her 
family members were invited, but none came’ 
to attend the marriage.: She did not even 
send a congratulatory message, nor did they 
send any “Neg” (presents) according to social 
customs. The wife was a student of Three 
Years Degree Course in the Kamla Nehru 
Hall, a local college for girls. After passing 
Ist year ın 1970, she joined Biology and also 
appeared in Pre-medical Test which she could 
not clear. She applied for admission again 
in 1971 but she again failed in the Pre- 
medical Test. All this was done without the 
consent and knowledge of the husband. The 


_ husband alleges that these facts clearly ex- 


hibited an intention that the wife was not 
prepared to live and have any marital rela- 
tionship with him. On September 80, 1970, 
the husband was posted in the Air Force 
Station, Jodhpur, but the wife did not care 
to meet him or even to ring him up, though, 
while going to the College she daily used 
to pass by his house. He also did not like 
to visit or to talk to her father as he had 
allowed her to keep contacts with Ramesh 
and other, young friends. At the time of 
“Toran” his grand-aunt was pushed about. She. 
even fell down but neither her father nor 
any members ofher family begged her par- 
don. Her father had invited him soon atter the 
marriage and made him booze. When he 
came home and got up late next morning his 
dad smelt liquor and was annoyed. When 
their daughter was born, her father did not 
congratulate his father. On January 31, 
1970, Nirmal Singh had already misbehaved 
with him.. When his parents went to see their 
daughter in the military hospital on October 
31, 1969, she did not greet them then or 
thereafter on the occassion of any festival, 
nor did she call them on phone. 


6. The plea of the husband in brief was 
that since November 6, 1969, at any rate 
since November 80, 1969, the wife had phy- 
sically withdrawn from the society of the 
husband and exhibited no intention to return 
to matrimonial home and discharge the mari- ` 
tal obligations, and was thus in desertion for 
more than two years. 


'% On May 9, 1971, he wrote a register- 


ed letter, which was replied on June 10, 
1971, in which she levelled serious allega- 
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tions against him. Thereupon, a photostat 
copy of the extracts of her memoirs- were 
sent to her. In reply, she stated that what- 
ever was said about her relationship with 
Ramesh was trivial. The husband informed 
her on July 7 1971, that he was prepared 
- to meet her in the Circuit House on August 
2, 1971. The meeting. did take place but did 
not last for more than 3 to 4 minutes with- 
out any talk contrary to her behaviour to- 
wards Ramesh wae gave ner prest excite- 
ment. E 


8. When Capt. David Bargouhna was on ` 


leave, she was seen. moving with him | on 
August 15, 1971. On New Year's eve, ‘she 
was seen dancing in the army mess and had 
been seen in the English films, restaurants ete. 
in the company of unidentified, young men, 
dressed like a “hippy”. Her diary clearly gave 
an indication that she had some connection 
with Ramesh and her conduct caused mental 
cruelty to the husband of such nature that 
to live with her was harmful and dangerous 
to his health and life. Her diary of Janu 
ary 6, 1969, further showed that she could 
` take poison which was easily available to her 
as her father was a doctor. The husband also 
apprehended that. if she had -done so, he 
could be implicated into a false case _ ot 
murder. It was also likely that considering 


him to be an impediment in her connection | 


with Ramesh, she could even poison him. 
She had levelled accusations against him and 
hig parents, which had further hurt him. The 
duties of the husband were of a dangerous 
nature, in discharge of which it was neces- 
sary for him to possess mental peace and 
balance. With mental agony born of the 
misconduct of his wife, he was likely to lose 
his balance of mind and a moment’s imbal- 
ance can involve him in -a perilous air-acci- 
dent. He asked for a dissolution of the mar- 
riage. 

9. The respondent denied all the allega- 
tions and a detailed reply explained all the 
allegations levelled by the husband. I need 
not reproduce the reply because that is what 
I shall be discussing as and when relevant. 


10. The learned District Judge, atter a 
careful analysis of each piece of evidence 
led on either side found that the plea of de- 
sertion was a false plea. He also disbeliev- 
ed most of the allegations regarding cruelty. 
He, however, held that her relationship with 
‘Ramesh and her desire to commit- suicide 
written’ in the diary were two facts which es- 
tablish that the husband- was treated with 
mental cruelty, but the letters which he sub- 
sequently wrote to her from Jorhat. _ from. 
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ed that he had condoned the cruelty. The 
learned Judge then discussed certain allega- 
tions which were made by the’ wife after the 
petition was filed. The wife wrote a letter 
to the-Air Force authorities on February 8, 
and July 1, 1972, in which -she complained 
against her husband. She also threw asper- 
sions upon the family of the father of the 
husband with an innuendo that they were 
greedy; that the husband suffered from in- 
feriOrity complex and the parents of the hus- 
band were old fashioned. Certain insulting 
questions were also put to the husband at 
the time of cross-examination with respect 
to the character. of his sister. The learned 


_ Judge held that all this later conduct revived 


the cruelty which had been condoned. The 
learned Judge then felt that there was no 
possibility of reconciliation and the gulf be- 
tween the two had widened during the last 
7 years. He wished that both the parties had 


. buried their. hatchet but it was unlikely. to 


happen. It was in the interest of either ot 
them that they live apart in peace. He ac- 
cordinly, dissolved their marriage. 


11, In this appeal, the wife challenged 
the findings arrived at by the learned lower 
court against her, while the respondent does 
not only support the decree but also states 
that the findings against him in the court 
below ought to have been given in his favour 
and if those findings were reversed, the de- 
cree shall stand maintained. 


12. The learned lower court has rejected 
the contention that the wife was guilty ot 
desertion but the husband challenges these 
findings as against the record. It has, there- 
fore, become necessary to examine as to whe-| 
ther the wife is in a desertion for two years! 
more so, because this is also now a ground 
for divorce. In Bipin Chandra Shah v. Pra- 
bhawati, AIR 1957 SC 176 the Supreme 
Court observed that the, two essential condi 
tions must be there before the spouse can be, 
held guilty of desertion, They are; (1) the 
factum of separation, and (2) intention to 
bring cohabitation permanently to an end| 
(animus deserendi). Similarly. two elements! 
are essential so far as the deserted spouse 
is concerned, (1) absence of corisent and (2) 
absence of conduct giving reasonable. cause 
to the spouse leaving the matrimonial home' 
to form the necessary intention aforesaid. Ii 
there has been separation, the essential ques- 
tion always is whether that act. could be 
attributable to an animus deserendi. During 
all the period that there has been a deser- 
tion, the deserted spouse must affirm the 
‘marriage and be ready and willing to resume 
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reasonable. If one spouse by his words and 
conduct, compelled the other spouse to leave 
the matrimonial home, the former would be 


guilty of desertion though it is the latter who. 


has physically separated from the other and 
has been made to leave the matrimonial 
home. As held in Lachman v. Meena AIR 
1964 SC 40, in cases of desertion—the factum 
as well as the animus deserendi—the burden 
of proof is on the petitioner and he or she 
has to establish beyond reasonable doubt to 
the satisfaction of the court the desertion 
throughout the entire period of 2 years im- 
mediately preceding the petition as well as 
that such desertion was without just cause. 
Even if the wife, where she is a deserting 
spouse, does not prove just cause for her 
living apart, the petitioner husband has still 
to satisfy the court that desertion was with- 
out just cause. 


18. In the light of the aforesaid observa- 
tion let us notice a few facts of this case. 
‘The marriage was performed on May. 9, 
1968. The husband went to Jorhat the place 
of his posting and came for 3 weeks from 
May 9, 1968, to June 3, 1968. He then came 
in November 1968 for 10 days. He came 
again in January, 1969, and was out to Bom- 
bay from February 2, 1969 to February | 5, 
1969, to attend the marriage of his brother 
on February 4, 1969. In July, 1969, he came 
for 10/15 days. A daughter was born to 
them on October 80, 1969, in the military 
hospital from where she was discharged on 
November’ 8, 1969. She went to her father's 
house and became fit to move about after 
a month but remained there from Novem- 
ber 7, 1968, onwards. The husband was 
posted in Jodhpur on September 30, 1970. 
Some letters then exchanged between the 
parties. They agreed to meet in the Cir- 
cuit House. On August 2, 1071, the meeting 
took place. On January 11, 1972, this peti- 
tion came to be filed. It was urged on behalf 
of the husband that though according to 
Hindu law, tt is the duty of the wife yet 
since November 80, 1969, she made no e$ 
forts to come to the matrimonial home. 


14. It was further submitted on behalf of 
the husband that both houses are separated 
by a furlong. She had joined the college but 
never came to the petitioner’s house, though 
on her way to the college, she was daily pass- 
ing his house. In May, 1970, she was 
in to the marriage of his sister,’ but she 


did not even send a congratulatory message. . 


She twice attempted though in vain tò join 
the medical college. In the’ Indo-Pak war of 
December, . 1971, the husband was at: . the 
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front, but she did not- try to contact the 
petitioner or his parents or other relatives to 
enquire about his safety. 


15. The contention of the wife is that, 
as a matter of fact, the husband after he 
came to be posted at Jodhpur, never wanted 
her to return to the matrimonial home. The 
husband falsely alleged that he had instruct- 
ed her on 28rd October, 1969, that she 
should go to “Susral” from the hospital: but 
there is nothing of the kind in his letter 
(Ex. P.28). He says lie had also written to 
his mother about this but that letter was not 
produced, nor was the mother. The wife 
deposed that her mother-in-law did not ask 
her to come to “Susral”. The letter Ex. 8 
dated May 9, 1971, shows there was no 
willingness On the part of the husband to 
call her or receive her. This letter showed 
more than anything else, that the husband 
was building a case upon legal advice, to 
forsake her. By then he had determined 
‘to fight only once’ but ‘to finish’. In his cross- 
examination, the husband admitted that atter 
the Indo-Pak War of 1971 he stoutly refus- 
ed to take back the wife on any condition. 
She has been living in her ‘Susral’ from July 
1969 to September 10, 1969, as the letter’s 
were addressed by the husband to her on 


_that address. She has been asking Chetan, 


husband’s brother, about the welfare of her 
husband, but no reply was given to her. 
She used to contact his ‘colleagues one Dipak 
and Sonpal:and she also came to know ‘that 
he was on no front duty at all. 


16. The learned trial Judge has found 
the charge of desertion baseless. His find- 
ings are that the husband had ‘decided be- 


fore filing the petition that he was not pre- 


pared to keep his wife. In Ex. 8, he has cate- 
gorically disclosed his intention in this res- 
pect. The learned Judge observed that it 
appears that he was waiting for the statu- 


tory period of just 8 years and no more to 


expire and charge her with desertion, while 
the wife has been asserting that she was 
ever willing and ready: to live with him. 
When the husband came to Jodhpur after 
their daughter was born, he did not even 
care to go-and see the child and its mother, 
did not even care to talk to her on the 
phone. The learned Judge has very rightly 
said that this kind of indifference on the 
part of the husband must ‘have saddened the 
wife’s heart and in these circumstances. to 
expect her, soon after the delivery to go on 
her own to “Susral”, will be an unreasonable 
demand. To break the ice he-was even in- 
vited on the eve of the. Deepawali, but. he — 
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declined the invitation on the pretext that 
he was busy in some official work, but ad- 
mittedly he had gone out to see the light- 
ings in the town. The learned Judge also 
refused to draw any conclusion adverse to 
her from the facts that she tried to join the 
medical course, as that was done upon the 
wishes of the husband, who was dreaming 
that his wife were a doctor in service along 
with him in the Air Force. The story of the 
invitation to hig sister's marriage was found 
by the leamed trial judge a concoction. If 
one were to believe what the husband has to 
say in this regard, even then one must not 
expect the wife to attend the marriage where 
naturally she was not welcome. No one 
went to invite her or her father, but the 
invitation was sent through a peon Hari 
Singh. The wife maintains that when she 
was discharged from the hospital, she was 
given to understand that she should go to 
her father’s house and.could return only 
when a “muhurat” was conveyed to her. 
At the time of the trial, the husband’s case 
has been that no one in his family believes 
in “muhurat”, but the learned trial Judge 
rightly found it false, as the family brought 
their car by the astrologer’s time and the 
husband appeared in the court wearing 
some auspicious thread round his wrist. As 
a matter of fact, the husband has alleged acts 
of cruelty on the part of the wife and it ap- 
pears that having entertained hostile feelings 
against the wife, it was the husband, who 
chose to keep the wife separated. There is 
no fault on the part of the wife. The learn- 
ed Judge held that it was not possible to 
come to the conclusion that the wife had 
deserted the husband but the evidence point- 
ed to the contrary. From 7th November, 
1969, onwards the conduct of the husband 
has been such as if the wife had Httle mean- 
ing for him and when she wanted to know 
why it was so, then in his letter Ex. 8 he 
stated only trivial reasons such as, her father 
did not congratulate his father etc. That he 
sent through her brother a message to the 
wife to come, was also disbelieved by the 
learned Judge. Even. when he was invited 
‘to a dinner on the Deepawali night, he 
avoided by saying that he was busy in offi- 
cial work. One Dr. Ram Swaroop Sankhla 
wanted to intervene. He stated in his affi- 


davit that the wife was at all times ready 
and willing to go and live with her husband 
but she was not welcome and the husband 
‘even refused to agree to talk to her. The ac- 
cusation that the intention of desertion was 
implicit in her attempts to join medical 
studies was also found untrue as the attempts 
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of pursuit of medical studies were made with 
the wishes of the husband. He considered it 
quite normal that a wife remained away 
from the husband for a period of 5 months 
after birth of the daughter. The learned 


‘Judge, therefore, held that the husband fail- 


ed to prove desertion for more than 2 years 
and further that during all this period the 
husband was ready and willing to keep the 
wife. 

17. The learned counsel for the wife has 
drawn my attention to letter (Ex. 8) dated 
June 15, 1971, sent by the husband to the 
wife. It was urged that this letter exposed 
the real motive of the husband why the wite 
was being deserted. The pertinent passage 
of his letter is as follows: 

“On the occasion of the birth of our 
child the usual customary ‘Badhai’ (Messen- 
ger with auspicious news) was not sent nor 
did your father show the small courtesies 
to congratulate my father. In these circum- 
stances, your father being found wanting in 


‘ordinary courtesy and customary observan- 


ces there could hardly be any question of 
my and my parents visiting your father’s 
house. Please note that at no time did ike 
father have any talk over an matter | 
my father after the birth of f the child 


18. The learned counsel questioned what 
“any other matter” was there to talk about, 
if it was not over money matters. This has 
to be considered in the light of the cus- 
tomary ‘aq’. that they were expecting in 


case of his sister’s marriage. As a matter 
of fact, since no money was coming forward. 
from the side of the wife’s parents, he chose 
to forsake the wife. The learned counsel 
further stated that the preed of the husband 
was evidenced by a further fact that the wife 
had some money in a firm and the husband 


withdrew half of it on the ground that he - 


had to spend on purchase of saris which he 
says he brought from Assam for his wite. 
All this criticism of the conduct of the hus- 
band is not without foundation. Be that as 
it may, I am left unconvinced totally that it 
was the wife who was in desertion. Rather , 
it is the husband, who is guilty of that of- 
fence. There is no doubt that after the birth 
of the baby, the parties met once or twice 
only casually and thus the fact of separation 
is there but there is no intention on her part 
to bring the cohabitation permanently to an 
end while the conduct of the husband has 
been such as to give reasonable cause to the 
wife to believe that she was no more wel- 
come in the husband’s house. She says she 
had been insulted and humiliated in the pre- 
sence of her college friends in her ‘Susral’. 
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The husband has failed to satisfy that the 
separation was without any just cause. The 
wife has until today been ready and willing 
to live with him forgetting all what has 
gone by. Though in the background of her 
education and family she'was entitled to ask 
for a better treatment in the house, she has 
put no conditions. Since no, desertion has 
been established there was otherwise po ob- 
ligation on her part to attempt to return to 
` the matrimonial home. Since husband had 
made it clear that she was no more welcome 


or can no more be tolerated, she is excused | 


' from any attempt to terminate the desertion. 
There is no animus deserendi on her part 
rather there is an implied consent on the 
part of the husband. The conduct of the 
husband cannot be overlooked by quoting 
scriptures regarding the duties of the wite 
as if Hindu law lays down no duties for the 
- husband. I am, therefore, unable to hold 

that the wife is in desertion much less tor 
the statutory period Ok Dot tesi than two 
years.. 


19. With regard to cruelty in ‘Smt. Priti 
Parihar v. Kailash Singh 1974 WLN 397 : 
(AIR 1975 Raj 52) Berl C. J., referring to 
‘ Russell v. Russell 1895 PD 815 said that 
cruelty is wilful and unjustifiable conduct 
of such a character as to cause danger to 
life, limb or health bodily or mental as 
o- give rise to reasonable apprehension of 
such a danger. It includes action or omis- 
sion which injures the susceptibilities of 
the affected spouse and causes him or her 
mental agony which the sufferer alone can 
‘state Bucknill J. in Horton v. Horton 1940 
PD 187 at p. 198 was of the view that - a 
man takes the woman for his wife for better, 
for worse. He cannot establish > cruelty 
merely because he finds Hfe with her is im- 
possible. He must prove that she has- com- 
mitted wilful and unjustifiable act inflicting 
pain and misery on him and causing him in- 
jury to health. In Siddagangiah v. Smt 
Lakshamma AIR 1968 Mys 115, it was held 
that it is not restricted to acts of physical 
violence and may extend to behaviour which 
may cause pain. and infury to the mind as 
well, and so renders the continuance in the 
matrimonial home an agonising ordeal. In 
Smt. Putal Devi v. Gopi Mandal AIR 1968 
Pat 93 it was observed that a husband ora 

ife may not prima facie do anything direct- 
ly against the other and aonana. there 
may be good relations. Nonetheless, the be- 
viour may be such as to cause an ex- 
eme mental distress end consequent detri- 
ent to health. What acts will constitute 


mentat agony will obviously depend upon 
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the circumstances of each case. Several tac 
tors will have to be taken into account, such 
as, environment, status in society, education, 
cultural development, local custom, sociall . 
condition, physical and mental condition oð- 
the parties etc. In Dastane v. Dastane AIR 
1975 SC 1534 a decision handed down be- 
fore the Act was amended in 1976, the Sup- 
reme Court held that the court has to deal 
not with an ideal husband and an ideal wife 
(assuming any such exist) but with the parti- 
cular man and woman before it. The threat . 
by the wife to her husband-that she will put 
an end to her own life or that she will set . 
the house on fire, the threat that she will 
make him lose his job and have the matter 
published in news papers and the. persistent 
abuses and insults hurdled at the husband 
and his parents were held all of so grave an 
order as to imperil the husband’s sense of 
personal safety, mental happiness, job satis- 
faction and reputation. As regards condona- 
tion, the Supreme Court observed that con- 
donation within S. 28 (1) (b) means forgive- 
ness of the matrimonial offence and the res- 
toration of offending spouse to the same posi- 
tion as he or she occupied before the oft- 
fence was committed. As to revival in that 
case, the wife had written a letter tọ the 
Government of India asking it to provide se- 
parate maintenance for herself and the child- 
ren. ‘The husband was an employee at the 
Pusa Hospital, Delhi. She alleged that during 


- the period that she lived with the appellant, 


she was subjected to great harassment and 
mental and physcial cruelty. The parents of 
the appellant were wicked persons and much 
of her suffering was due to the Influence 
which they had on the appellant. They plan- 
ned to get her examined by experts in the 
mental hospital with insincere, wicked and 
evil motive. On her refusal to submit to the 
medical examination, she was driven cut of 
the house with the children after being de- 
prived of the valuables on her person and 
in her possession. This letter was consider- 
ed to constitute cruelty, but the Supreme 
Court proceeded to examine the back ground 
in which the letter was written. It came to 
the conclusion that: the appellant had work- 
ed himself as to believe that the respondent 
had gone off her mind, he lodged a com- 
plaint to the police: that she needed treat- 
ment from a. psychiatrist, he. wrote her a 
letter that she was in unsound state of mind 
and that he will not be liable for any ex- 
penses incurred by her during her stay in. 
her parents’ house, he wrote a letter to the 
Director Social Welfare that the respondent 


was a lunatic before her miarriage, all this 


f 
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showed that the husband was preparing - 
ground for a decree of divorce or for an-. 


nulment of marriage. He was anxious to dis- 
seminate the - information as widely 
as possible that the respondent was of 
an unsound mind. Yet she expressed 
her willingness to go to her hus- 
‘band as desired by him. It is in this 
background that the respondent wrote the 
offending letter to the Government. The al- 
legations were provoked by the husband by 
his persistent and purposeful accusation, re- 
peated times without number, that the res- 
pondent was of unsound mind. It is true that 
the more serious the original offence, the less 
grave need be the subsequent acts to con- 


stitute a revival, and in cases of cruelty, very . 


slight fresh evidence is needed to show.-a 
resumption of the cruelty. The wife ought 
not to have described the husband's parents 
as wicked but upon this solitary circumstance 
there was no revival of condoned cruelty. As 
respects the burden of proof, the Court stated 
the rule that it is not the requirement of the 
law that petitioner must prove his case be- 
yond reasonable doubt. Proceedings under 


the Act being essentially of a civil "nature, 


the word ‘satisHed’ in S. 23 must mean satis- 
fied on a preponderance of probabilities and 
not satisfied beyond a reasonable doubt. 


20. Let us now examine our case in this 
light. The circumstances which are alleged 
to have caused mental cruelty to the hus- 
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ing:— 
1) On the eve of marriage an unidentified 
friend had caught her hand and ‘bemoaned 
that she was being married. : 

2) She had appeared without a:veil at the 
Toran ceremony and his grand aunt was 


pushed about at the marriage ceremony with- | 


out an apology. 


` 8) The diary contained references to one 
Ramesh. It is alleged that in the diary, she 
has mentioned of him asa nice guy. In 
cross-examination, she said that by “nice 
guy” she meant triendly, while the impres- 
sion of the husband is that the wife was 
living a romantic life with him. Ramesh ad- 
mitted that it may be that she ‘may have 
been impressed by him. The wife said that 
she used to tie ‘Rakhi’ to Ramesh, but 
Ramesh denied this. It was urged that ‘nice 
guy’ means ‘Chhela’ and that showed that 
wife was fond of a person like ‘Chhela’. That 
she wanted to go to a dance with him and 
she did actually go jumping and dancing with 
him in Mandore in the company of- his 
family. That shows that she wanted to main- 
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tain her relationship with him even after the 
marriage. 

. 4) Her connection with David Bargouhna, 
an Army Captain which is based upon a 
letter which he addressed to her calling her 
“Bhabhiji”. She was also seen with him in 
Nehru Park on 15th August, 1971. The 
letter has not been. produced. 


5) She, in her diary, stated that she was 
so much afflicted and has been insulted in 
the ‘Susral’ that she felt like taking poison. 
If she had implemented her intention, then 
it would have involved the husband in seri- 
ous difficulties. 

6) In her diary, she states that she wished 
that she could live like a ‘hippy’. 


_ 7) In the letter Ex. 5, she delivered a 
muffled threat that she will expose the life 
her husband was living. 

8) Against the wishes of his parents, she 
appeared on the college stage, sang and 
danced there in a rama. She called them 
old fashioned. 

9) Her mode of living was quite contrary 
‘to a Hindu wife. She was alleged to be fond 
of English pictures, and of trequent- 
ing restaurants. She was. seen in the 
Mandore gardens with one Vijay Singh. 
People have seen her dressing like hippies. 
She was seen on the Shiv Ratri day in 
Kailana. She has been: wearing slacks and 
shirt òr short blouses and has been seen 
coming out of' the local coffee house. 


21. The- learned trial Judge. observed 
that in the original petition, the husband had 


. not given all these instances which were the 


cause of his mental cruelty. When the wite 
asked.. for particulars, then, the husband 
amended the petition in which he detailed 


all these grounds. The husband developed 


his case further at the time of his examina- 
tion when he alleged that his wite had re 
lations with Ramesh which were akin to that 
of a husband’ and wife though no such alle- 

gation was made by him earlier. The learned 
Judge described it as a wild allegation. 
Though the wife did not ask for any counter 
relief but she has explained the type of 


_ treatment she received in her “Susral” which 


afflicted and tormented her. Nothing she did 


. or talk was ever received with approval but 


she always met insults at each step. Even 
the servants were encouraged to ignore her. 
The husband was unable to prove as to who 


'was the person who caught her hands on 


the eve of her marriage. The leamed Judge 
found nothin wrong in the wife appearing 
at: the time of the “Toran” 
ceremony. ‘The husband could also not sub- 
Stantiate the implied meaning in the re 
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him: to take her to the place of his posting. 
On 15th June, 1968, there was a long dance 
dinner night in the mess at Jorhat where he 
was asked about his wife. Writing back 
home, he told his wife that he was able to 
tactfully avoid the inquiries. He also avoided 
showing them her photograph because he 
wanted to show them the photo of a slim 
wife. He also promised that he will bring 
her to Jorhat and that she should keep 
ready for that. He even advised her to take 
to Yogic exercises and drugs to reduce her 
weight. The petitioner ‘told a lie to the 
Judge that he was posted in a non-family 
station, as his own letters belied him. The 
learned Judge also found that as confessed 
by him on the first night of marriage, he 
had no intention of marriage, but his pa- 


rents forced him into it. He also found that 


the story of misconduct towards his grand- 
aunt at the marriage was also not proved. 


22. The learned Judge then proceeded to 
discuss relationship with, David Bargouhna 
and held that the whole story- was disproved. 
He held that nothing was proved which 
could show that the wife had any objection- 
able contacts with him. The learned Judge 
has severely criticised the-evidence in res- 
pect of the other allegations and found that 
the allegations regarding the mode of living, 
dressing, movement in cinemas and -restau- 
rants, were tried to be ` supported by un- 
reliable witnesses. 


23. I agree with the learned trial Judge, 
that all these allegations were tried to be 
‘proved by witnesses of doubtful veracity 
who came to the witness stand more to. sup- 
port the case of the husband than to tell the 
truth. I need not burden this judgment with 
all the facts found and the criticism of the 
witnesses as I am in agreement with the 
learned trial Judge in his analysis of the 
. evidence and a few remarks will suffice for 

the present purpose. : 


24. The husband gave no details in his 
petition in the first instance in respect of the 
incident with regard -to unidentified person 
showing intimacy to the wife on the eve of 
_ her marriage. The husband stated that he 
came to know of this event from the . mem 
bers of his family who got it from some girl 
of 12-18 years old. This, therefore, is entire- 
ly a piece of . hearsay evidence. "Regarding 
the appearance of the bride without a veil, 
I could hardly conceive that it could ever 


be an element of cruelty, or that the bride. 


shall begin to develop some ill feeling be- 
. cause the husband rudely -pulled her. veil- 
on her face. -: The-story regarding: the ill .. 
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treatment which was said to have been -given 
to his grand-aunt was also not at all worthy 
of credence. Firstly, the grand-aunt and her - 
husband have never made such com- 
plaint and as the learned trial Judge rightly 
observed even if it were true the wile 
could not be responsible for that fll treat- 
ment. The letter with regard to David Bar- 
gouhna has not been produced. One Prem 
Singh PW 7 was produced to depose that 
he had seen her on 15th August, 1971, in 
Nehru Park but upon further probe this wit- 
ness had to admit that he did not know who 
David Bargouhna was and his information 
regarding the identity of the boy is based 
upon the gossip he heard at the betel shop. 
He is an old friend of the petitioner and 
his family, yet he did not narrate all what 
he saw immediately to the petitioner but 
waited for nearly two months til at the time 
of Deepawali the petitioner and the witness 
happened to meet. The. allegation regard- 
ing her movements with unidentified per- 
sons were for the first time levelled in the 
letter Ex. 8 dated Sth May, 1971. The de- 
tails regarding these allegations : were also 


. not mentioned in the amended petition. This 


creates a grave suspicion about _ their 
being invented afterwards. The witness J. R 
Purohit PW 2 claimed to have seen her with 
a young boy in October, 1970-in a lawn in 
the Mandore gardens. He also saw her with 
another boy in an English picture. He fur- 
ther stated that the same day he told all 
about this occurrence to the petitioner who 
was his boyhood friend. But it is strange 
indeed to find that the petitioner took this 
information casually and did not care te 
know as.to who those boys were. There is 
no mention of these two incidents in the let- 
ters that exchanged between the parties. 
The name of this witness was not in the 
list of the witnesses and he appears to have 
been discovered subsequently. Above all this 


witness failed to identify Mst. Priti when her 
' photograph was shown to him. Laxman 


Singh PW 3 saw her in the Olympic Cinema 
in modem clothes in the company of two 
boys in December, 1969. He narrated this - 
to the petitioner at the time of Holi in 1976. 


. The witness was totally falsified when the 


husband himself deposed that on the occa- 
sion of Holi in 1970 he was in Assam and 
not in Jodhpur. Ram Prakash PW 4 claims 
to have seen her with Ramesh and in 
March, 1969, with other boys in Olympie 
Cinema drinking from one _ bottle ~- Ra- 
mesh was calling the gil as ‘Dar 
ling Prit. He said that he narrat- 
ed- this to the. higband. at; the, time oll 


` 3978 
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Deepawali. Upon cross-examination the wit. 
ness completely fumbled and was unable to 
give details as to the position at which Priti 
and her friends were sitting. Ved Prakash 
PW 5 was an sede ge praia He 
saw the appellant dress e a hippy seve 
ral times. She was seen by him moving with 


boys and also saw her half dressed © near . 


B. Ed. hostel. He also saw her dancmg in 
the Army Mess and he told this to the peti- 
tioner in January, 1971 when they met in a 
party at the place of Wing Commander Misra. 
The petitioner himself was a student of Law 
College in 1972-78, then also he used to tell 
him about the way Mst. Priti dressed. Asuram 
PW 6 has seen Mst. Priti several times 
in the house of Vijay Singh who used to 
give her lessons in scooter driving. He also 
saw her in 1978 in Kailana with him. Priti 
is the niece of Mahavir Singh. Vijay Singh is 
the son of a relative of Mahavir Singh who 
accepts Rakhi from Vijay Singh’s mother. 
Vijay Singh had a quarrel with his own wife 
who is a sister in relation to the petitioner. 
It appears that the petitioner was hitting 
two birds with one stone by introducing this 
witness. Asuram PW 6 has no personal 
knowledge but his information is based upon 
whatever he heard at the Pan shop near 
her house. Prem Singh PW 7 stated that in 


_ the year 1971 he saw her in the college lawn 


with two boys dressed like hippies and 
singing love songs. Hardayal Kaur PW 10 
had seen Priti in the company of boys and 
dressed in ‘pants, bush-shirt, and short 
blouses. She admitted in her cross-examina- 
tion that she is widow and lives in a house 
of Anand Singh who is friend of Shri Kan 
Singh father of the petitioner. She manages 
to live upon a bare pittance of Rs. 50/- as 
widow's pension out of which Rs. 7/- she 
pays to the landlord and she has no other 
occupation. Without doubt this woman is a 
person of unreliable character. On the con- 
trary, the wife has produced about 28 wit- 
nesses representing a cross-section of her tea- 
chers both at Jodhpur and Ajmer, her class 
mates, managers of the Olympic Cimema and 
Coffee House- who have all with one voice 
said that Mst. Priti was dressed like ordinary 
girls and never indulged in befriending boys 
or singing love songs with them and her 
behaviour and character was nothing but 
ideal The peHtioner came out with a story 
that he had seen her in Mandore with a boy 


_ on scooter and in March, 1969 he had 


seen her coming out of an English picture in 
the Minerva Cinema and going away with 
a boy on a scooter. The leamed Judge. dis- 
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incidents were .true they would have . most 
certainly. found place-in the petition, . T 
25. The learned Judge then examined the 
relationship of the wife with Ramesh. It was 
alleged that besides the reference made to 
him in the diary, he was seen with her in 
the gardens of Mandore in January, 1969, 
and in the ball dance in the army mess on 


‘the night intervening December 31 and 


January 1, 1971. According to the husband, 
he discovered about the memoirs in Febru- 
ary, 1969, when he received some pages 
thereof, sent by some unidentified person by 
post and had a tiff with bis wife at mid- 
night over them which attracted the atten 
tion of his parents, who are said to have in- 
tervened and saved the situation. The learned 
Judge also disbelieved that the diary was 
received through post sent by a person of an 
unknown identity. The wife had maintained 
that whatever she wrote in her daily diary 
was always read by her husband and when 
she came for delivery, she had left all those 
diaries -at “Susral”. The husband after that 
event went to Delhi by car and enquired 
about Ramesh in Ajmer. Yet on March 10, 
1969, he addressed a letter to her on his 
father’s address. In- this letter he did not 
say any thing about Ramesh nor in the 
letter of March 18, 1969, which he sent to 
his mother. The learned Judge also found 
that the petitioner tried to tamper with the 
diary dated January 4, 1969, so that the 
memoirs of that day could be connected with 
Ramesh. In respect of the two events men- 
tioned in respect of Ramesh, the learned 
Judge held that these were the stories woven 
around the references found in the diary. He 
also found that the story about ball dance in 
the Army mess was also not proved by any. 
trustworthy evidence. . 


26. Lastly, the learned Judge quoted in 
extenso and scrutinised the diary. I shall not 
reproduce the whole of the memoirs _ but 
shall confine to whatever has been charged: 
as giving cause for mental cruelty. The ob- 
jectionable features in the diary are said to 
be the following: 
áth January, 1969 

“My snaps have come. They are nice but 
I am not satisfied. really, I wonder if he 
would like ‘em xxx xx” 

It is alleged this is a reference to Ramesh. 
5th January, 19869 T 

“xx xxx First thing in the morning when 
I was ready to leave for Jaswant 
College hall for the final practice, who comes 
in? No one else, but Ramesh. I could not 
believe it at first but all the same I was so 
happy and excited to. see-him —~‘we talked _ 
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_ of the good old days I had spent ‘crying’ 
at sophia. He hasn't changed one bit and 
even though I'm married now he’s as 
friendly as he used to be. We have asked 
him over for lunch tomorrow. He is a nice 


guy. 

Our charity show went on quite well and 
our songs were especially yi; peo- 
ple said I sang well, but, who knows. ` The 
music master said that if he had another 
4 days, he ’d make me lead the song. I was 
rather scared-what will my in-laws have to 
say about it, P but why would they mind it. 
After all it was K. N. Hall show’ and for 
charity. I wish they ’d be more broad minded 
about things. They seem to mind everything 
that I do.” 5, p a 
6th January, 1989 l 

“xxx xxx Ramesh, Balesh and Rani were 
invited to.lunch with us. They — except Rani 
— came quite early and sat in the kitchen as I 
cooked pulow. It was fun telking- to him 
really — he makes you laugh like any thing 
and one being — he has not forgotten our 
friéndship. He still talks like that. After lunch 
all of us — Papa-Mama included went to show 
‘them Balsamand and Mandore etc. and again 
it was the first time JI ever enjoyed going 
to Mandone — so free of care, laughing and 
talking, joking, running and jumping. It is 
so different from going with my in-laws—with 
them I am so tied up in. veils etc. That I 
start hating it all, xax xxx”. 
7th January, 1969 
“xxx xxx There is no wélcome for me how 
can there be any welcome’ for my friends. I 
‘do not see wrong in taking your close friends 
home without telling. Whatever I do turns 
out wrong. I will take poison. I prefer dying 
than living that kind of humiliated insulted 
life any more. xxx xxx” - 
8th January, -1969 3 

“xxx xxx Ramesh is leaving for Ajmer to- 
morrow, so he came to us and sat down for 
quite some time. We chatted—he said some 
thing about a dance he'd been to—said ‘I 
kept wishing you weren’t in your Susral so 
rd have been able to take.” Trd loved to 
have gone. It’s been ages: since I went to 


“ _ R party it would have been a change from 


this dragging routine. I hope Kailash will 
agree to come to Ajmer for the prize giving 
day. It'll be fun I know. xxx xxx” 
20th January, 1969 l 

“xxx xxx I wish I could go away — very 
far away — from this world where .there’s no 
feeling for any one. Those Hippies I read 
about in the papers—they seem to be so 
happy without a ‘care in the world. I could go 
away and join them but these bonds that tle 
me up are so strong that I can’t break them. I 
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have to go back there—susral—eoon and I 
am dreading it.” l a 

27. The learned Judge now commented 
that the wife felt suffocated and miserable 
on her being kept in veils in her ‘susral’, 
which she greatly disliked and therefore, she 
enjoyed her outing to Mandore. The learned 
Judge concluded that the memoirs disclosed 
that probably there was objectionable rela- 
tionship between her and Ramesh. It was not © 
without foundation if the husband enter- 
tained doubt about the conduct of his wife 
upon reading the memoris about her. rela- 
tionship with Ramesh. The learned Judge, 
however, held that the memoirs came in the 
knowledge of the husband after November 
7, 1969, but in order to complete the statu- 
tory period for divorce, he said that he got 
the memoris in February, 1960. It is ‘the 
husband who has to tell about the effect of 
the conduct of his wife on his mind and the 
husband has categorically stated that the. 


‘conduct’ of the wife caused mental cruelty. 


The learned Judge, however, ' agreed that 
there was nothing in the memoirs about his 
parents which could have caused any men- 
tal cruelty. The learned Judge also rejected 
the contention’ that the letter (Ex. 5) dated 
June 10, 1971, in which the wife stated 
that “I am not prepared to expose the kind 
of life you are leading ‘xxx xxx,” was not in 
the circumstances it was written such as ta 
cause any cruelty. One of the allegations 
of mental cruelty was that she took part in 
drama in her college. It was not proved but 
even if she were to take part as a play back 
singer in a college function which she had 
been attending while living in ‘Susral’ if 
could amount to no cruelty. But it was clear 
that the wife did not feel free in her “Sus 
ral”; the discipline of ‘Susral’ was consider- 
ed by her to be severe; she was afraid of the 
harsh treatment of her mother-in-law and 
was always afraid of going there. She could 
not adjust to the atmosphere she found there 
because it was different from what she was 
used to enjoy in her father’s house. She is a 
very sensitive girl and out of emotional up 
surge she wrote in her memoirs about her 
feelings to end her life. Yet the learned Judge 
was of the view that it was quite natural for — 
the husband to feel mental cruelty when he 
read that his wife was even thinking about 
suicide. Whatever be the conditions in her 
‘Susral’ the learned Judge’ sermoned that 
an educated girl coming from one high fami- 


‘ly to yet another high family, should not have 


entertained such ideas ‘which would natu- 
rally cause mental cruelty to her husband 
when they came to his knowledge. The learn- 
ed Judge held that relationship with Ramesh 


1979 


and the desire to end her own life are the 
two acts of mental cruelty which were prov- 
ed by the diary. I agree with the trial Judge 


with most of his findings but I cannot agree: 


with him that the remarks and reactions of 
the wife contained in the diary about the 
Hfe in ‘Susral’ were such as would ‘natu- 
rally’ cause mental cruelty to the husband, 
Upon a reading of these offending memoirs 
one will be struck by the fluency of expression 
of thoughts crossing the wife's mind as against 
the matter of fact tattle which we find in the 
letters written by the husband. There is a 
sort of mental inequality. I have been made 
to read and re-read these passages and each 
time I have found them totally innocuous in 
all respects. All girls who have received 
modern education and are treated with con- 
tempt in their ‘Susral’ and without affection 
and due respect are bound to entertain the 
types of feelings which the wife has record- 
ed in the aforesaid passages. There is noth- 
ing wrong if the wife had a nostalgia for 
the happy days at school ‘when Ramesb 
happened unexpectedly to come to see her. 
No wonder if the girl felt like taking poison. 
No wonder if she felt breaking the fetters 
which were not bonds of love and had made 
her miserable. There is nothing in them so 
far as Ramesh is concerned which can be 
considered objectionable in any manner. 
Ramesh was a family friend and was natu- 


rally invited to a meal and to an outing, and . 


was expected to say good bye before leaving 
Jodhpur. What was natural was that the wife 
felt more care free and enjoyed her outing 
in the company of her parents and friends 
which naturally she was unable to do in the 
company of her in-laws covered in long veils. 
All married women do so. Moreover, how 
does it amount to treatment of the husband 
with crueltyP This is a mere record of her 
feelings. and sufferings and if the husband 
were not fully under the influence of his 
family which has a generation gap, he would 
have cared to’ know why the wie felt in 
the manner she did and whether he could do 
anything to improve her lot specially in his 
absence when he was for most of the time 
posted outside Jodhpur. The husband though 
a member of the defence forces where ball 


dances and parties are so common exhibited | 


complete lack of open mindedness and even 
objects why the wife could even wish she 


could go to such a party. He was even shy 
of her weight — utterly unlike a chivalrous 
profession in which heis. Itis indeed cruel to 
take offence to these suppressed and haras- 
sed feelings rather than to show considera- 
tion and sympathy for the suffering wife. The 
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‘husband sometime in February, 1969, 
‘com@ across a series of letters in which he 
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on her abdomen her mother-in-law suspected 
that she had a pre-marital pregnancy. One 
can imagine the anguish which such taunts. 
and remarks are likely to create in the mind 
of the daughter-in-law. The complaint re- 
garding her dresses is all the more puerile. 
One daily comes across girls young and 
middle aged coming from sophisticated fami- 
lies found dressed in the fashion of the day 
without: any eye-brows being raised from 
their parents, husbands and other members - 
of the society, who are equally respectable as 
the petitioner and his family, may claim. To 
exaggerate a mode of dressing out of pro- 
portion or to read the diary out of context 
is to make a grievance where none should 
be. To misconstrue a simple harmless word 
like ‘nice guy’ used for Ramesh as meaning 
‘a Chhela’ (an undesirable dandy) was noth- 
ing but sinister. Even if one were to hold 
in favour of the husband that the wife was 
sick of the atmosphere in his house and out 
of sadness, she felt like taking poison or if 
she felt how happy the liberty loving hippies 
were or she attended some dance party or 
went to. English pictures, or to a restaurant; 
‘all these are accusations which have been 
stoutly denied by the wife, none ot these 
acts severally or collectively’ can cause any 
cruelty, mental or otherwise, unless the hus- 
band chooses to work himself up to believe 
that he is being treated with cruelty. I have 
little hesitation that a little word from the 
husband would have stopped all these things. 
But there was total lack of affection and 

which an educated girl expected 
from the members of the family which is 
highly placed in society. It was an arranged 
marriage and those who have taken a con- 
vent educated girl, who is sought for by 
educated men when they the men 
of the defence forces, look around to find 
a partner should have reacted not in a hos- 
tile but affectionate manner to her liking or 
longing for modern living. Moreover, soon 
after the diary came to the knowledge of the 


we 


has waxed eloquent over his attection to- 
wards his wife and has-in each letter been 


sending ‘a million kisses’ which is a conduct 


Opposite to that of a person who can’ since 
complain that he was cruelly hurt upon 
reading the diary. The explanation of. the 
husband is that he being an Air Force Offi- 
cer, his letters were subjected to censor and 
therefore he wanted to maintain a facade of 
the marriage, and hence the honey he pour- 
ed in his letters. This cannot be believed 
and I do not at all feel satisfied that the 
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censor if there be any, will take objection 
if he told his wife what he felt about her. 
Were we to believe this, then the husband 
was certainly trying to cheat the heart of a 
sophisticated girl. Why did he write at all? 
He could have just kept quiet. The husband, 
therefore, it must be held, felt no mental 
cruelty upon reading of those memoirs. The 
learned Judge too had to treat his letter at 
least suggestive of condonation. But by two 
circumstances, (1) the complaint contained 
in her letters Exs. 12 and1$ made to Air 
Force Authorities (2) allegations which are 
made in cross-examination of the husband 
that his sister had gone away to USA with 
some unrelated person and that she was of 
doubtful character, he felt that cruelty had 
revived. Here I do agree with the views of 
the learned lower court but with this modi- 
fication that these facts specially the letters 
were acts of cruelty not slight enough to 
effect revival only but per se constitute 
spousal cruelty in the first instance. The 
complaint which the wife made against the 
husband to his officers could have even cost 
him his job and is certainly an act which 
would bring about mental cruelty. The ques- 
tions that in this connection arise are whether 
these acts which took place after the petition 
was filed, could be taken into account for 
this purpose and whether in the circum- 
stances, these acts were provoked by the hus- 
band himself and therefore, do not amount 
to cruelty, ` 


28. The learned counsel for the appellant 
contended that the events subsequent to the 
cause cannot be taken into consideration 
without the consent of the opposite party. 
He cited Gindan v. Bare Lal Kashi Kalar, 
1976 Hindu LR 270 : (AIR 1976 Madh Pra 
83). The learned Judges in that case ob- 
served that under S. 10 (b) of the Hindu 
Marriage Act, the word ‘cruelty’ has re- 
ference to before filing of the petition for 
judicial separation and not subsequent there- 
to. He further relied upon State of Rajas- 
than v. M/s. Bundi Electric Supply Co. AIR 
1970 Raj 36 for the submission that no 
amount of evidence can be looked into ona 
contention which has not been raised in the 
pleadings. He also argued that the petitioner 
has not based his claim on these complaints 
and he was not allowed to plead any new 
facts in the rejoinder as decided by the High 
Court. 


29. I have considered these objections. 
As far as the position of law is concerned, 
in Dhan Singh Yadav v. Badri Prasad 1963 
Raj LW 304 : (AIR 1968 Raj 198) and in 
nue N Maji Devdiji (ATR aa 
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12) this court has held that reHef can be 
granted: on the basis of the events that have 
taken place subsequent to the suit. In Lach- 
meshwar Prasad v. Keshwar Lal Choudhari 
AIR 1948 FC 5 the Federal Court held that 
in moulding a relief even the appellate Court 
could take into account the facts that came 
into existence even after the decree. More- 
over, the letters were written before the 
amendment of the’ Act and betore 
the petition was allowed to be con- 
verted from judicial: separation to dis- 
solution, In her reply the appellant has stat- 
ed that she wrote the letter to Air Force 
Head Qrs. by which the petitioner was an- 
noyed and filed a suit for damages tor de- 
famation and obtained a decree of Rupees 
abe against her. These facts were there- 
fore also parts of the pleadings and can be 
made the basis for the relief of divorce. 


call cruelty. The conduct complained of must 
be much higher than in the words of Lord 
Asquith in Buchler v. Buchler (1947) 1 AIL ER 
819 the ordinary wear and tear of married 
life. In order to determine cruelty it would 
not be safe to compare one decided case 
with the other as no one has ever attempted 
successfully to give a comprehensive defini- 
tion of cruelty and I do not intend to try 
to do so. Probably no general statement is 
equally applicable in all cases except the 
requirement that the party seeking relief, 
must show actual or probable injury to life, 
limb or health. If one. spouse sets out to 
hurt the other and causes injury to the 
health the means whereby that happens can 
hardly matter. Judges have shown much in- 
genuity where justice demands a remedy but 
where it is extremely improbable that the 
respondent had any intention to cause harm. 
The objective test of what a reasonable man 
would have had in mind slips in. The House 
of Lords held in Gollins v. Gollins (1963) 2 
All ER 966 (HL) that where two spouses are 
of normal physical and mental health and 
the conduct of the respondent spouse was 
considered, is so bad that the other should 
not be ed upon to endure it, cruelty is 
established and then it does not matter what 
was the respondent’s state of mind. It is 
immaterial whether the respondent’s conduct 
aimed at the other spouse or was simply due 
to unwarran indifference. The spouse 
must be presumed to- intend the natural and 
probable consequence of ‘his or her own acts- 
It is not. necessary to prove that the respon- 
dent intended to be cruel provided that her 
Intentional acts amounted in fact to cruelty. 
‘Instead of going into the. various. decisions 
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trying to explain an illusive word like cruelty, 
I can do no better than quote what Harman 
L. J. saidin Le Broeq v. Le Brocq (1964) 8 
All ER 464. : 
“I think, moreover, that “cruel” is not us 
in any esoteric or “divorce court” sense of 
that word, but that the conduct complained 
of must be something which an ordinary man 
orajury—I suppose this court sits as a jury— 
would describe as “cruel” if the story were 
fully told There need not be blows. There 
is no question here now of blow. There need 
not be any physical force used. (There can 
be words which would be much worse than 
blows with a saucepan) but there must be 
something as to which a jury would be able 
to say where they heard it related,” Well, 
that was cruel of him,” before a husband 
can be branded with a serious charge of be 
ing cruel to his wife.” 
$1. In Gollins v. Gollins, Lord Evershed 
said, | 
“The question in all such cases is, to my 
mind whether the acts or conduct of the 
party charged were cruel according to the 
ordinary sense of that word xxx xxx.” 
82. Salmon L. J. agreed that it is im- 
portant to emphasise that ‘cruelty’ means 
cruelty in the ordinary and natural meaning 


of that word. Cruelty has no esoteric and . 


certainly no artificial meaning in the law of 
divorce. Again the treatment with cruelty 
must be treatment since the celebration of 
the marriage and even acts after the parties 
have separated and are living apart, may 
establish ground for alleging cruelty. 

83. Lord Pearce in Gollios v. Golling 
(1963-2 All ER 966) stated that the phrase 
‘treated with cruelty’ is no more than a cor 
venient description of a situation where there 
has been cruel treatment of which the res- 
pondent was the author. 

34. Now, the explanation of the wife is 
that the letters Exs. 12 and 18 she wrote to 
the military authorities were written in 
the background that in spite of her 
willingness and readiness to go with 
her husband, he was persistently re- 
fusing to accept her and had chartered a 
course of litigation as is indicated by the 
letters written by him which certainly were 
written as also as held by the court below, 
upon legal advice. He was openly accusing 
her of objectionable relations or association 
with an Army Captain and a childhood and 
family friend Ramesh. He was retusing to 
maintain her and their child. The wife was 
bound to feel hurt at the unfounded charges 
and apply to the military authorities for 
maintenance as was provided in the Air Force 
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Act. I do not think the matter is so easy. It 
is one thing to ask for provision and quite 
the other to complain to the military autho 
rities that her husband has cheated them 
and that her in-laws were waiting for pre- 
sents from her side to come. She has said 
in one letter dated February 2, 1972, that 
“according to the customs which were un- 
fortunately deep-rooted in my in-laws, he was 
to take me back from my parental home in 
a function organised for the purpose. At this 
occasion valuable presents are likely to be 
presented to the husband and the relatives. 
It seems that my parents could not come to 
an understanding with my in-laws, so my de 
parture was delayed and is still being de 
layed. So, I am still with my parents. My 
husband never came to see me or to see his 
newly born daughter and she is being ignor- 
ed. The relations of both the tamilies had 
reached to a breaking down point. I want 
that all these facts should come on record so 
that the privileges obtained by him be seru- 
tinised, and the privileges which are allowed 
to a married man be diverted from him to 
maintain my child and myself for a decent 
living. His if scrutinised will clearly 
reveal that he has availed all the facilities 
including the family posting etc. on a false 
report that he is maintaining his wife.” 


In the other letter dated July 1, 1972, she 
wanted to know the result of investigations 
on her request and further complained that 
be has obtained leave on the pretext of at- 
tending the court while he has availed of 
the leave in order to appear in B. A. exa- 
mination of Saugar University. The complaints 
were followed by a written statement in 
which allegations of greed were levelled 
against the husband’s parents, of interiority 
complex against him and further by insinua- 
tions against his sister at the time of his 
cross-examination. This is conduct which cer- 
tainly causes danger to one’s mental health 
and therefore amounts to cruelty. These are 
acts which were intentional and could not 
be ignored on account of strained relationship 
that had come about. 


35. Now, relief. Section 28 (1) of the 
Act enjoins that in any proceedings unde 
the Act whether defended or not the court 
shall not grant a decree unless it is satisfied 
inter alia that the petitioner is not in any 
way taking advantage of his own wrong or 
disability for the purpose of relief. It wag 
strenuously urged before. me that all along 
it is the husband who has in fact been a 
guilty party and was determined to obtain 
dissolution of the marriage either hoak or by 
crook. None of the allegations which he 
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levelled against the wife has been proved 
and a husband simply cannot be, permitted 
to dissolve the marriage as and when he 
chooses to do so. Though the wife has not 
asked for relief, the fact is that she has been 
treated with cruelty and if husbands are per- 
mitted to dissolve marriages in cases like 
. the one we are dealing with, it would make 
a mockery of marriage. This part of the 
case has caused me many anxious moments 
and I have found that it would be not pro- 
per to refuse relief in this case. Firstly, it is 
not correct to say that the subsequent cruel- 
ty is on account of wrong committed by the 
husband. Secondly, the ‘relationship between 
the parties and their families in spite of a 
conciliatory attitude shown. by the wife ` and 
’ her parents to have been’ reduced to noth- 
ing and all attempts at reconciliation made 
by the well wishers of the families, by the 
District Judge and some of the Judges of 
this Court have failed largely because the 
husband was not prepared to accept the wife. 
They also could not see their way through 
a divorce by custom or by‘consent. He made 
it absolutely clear to me, that come what 
may, living together was‘ an ‘impossibility. 
If such a marriage is not’ allowed to be dis- 
solved, it is not going to bring about hap- 
piness on either side. That is why the courts 


in India have been feeling uncomfortable, « 


while coming across such a situation, and 
have been leaning towards permitting the 
couple to live apart. P. L. Sayal v. Sarla 
Rani AIR 1961 Punj 125 was,a case tor 
judicial separation. The wife had administer- 
‘ed love potion to her husband with deleteri- 
‘ous-results. The wife was extremely repent- 
ant but the court decreed the application of 
the husband because in the situation and state 
of affairs it would be plain denial of justice to 
keep them within the bonds of marriage. 


36. In Alop Bai v. Ramphal, AIR 1962 
Madh Pra 211, the learned Judges observed 
(at p. 212): 

“In marital matters it ig \the attitude of 
the mind and the feelings that count and no 
decree of the court can force the’ parties to 
live together. It is because of this fact that 
Section 23 (2) provides that before granting 
any relief under the Act it shall be the duty 
of.the court in the first instance to make 
every endeavour to bring about a reconci- 
liation between the parties.”. | 

87. The Andbra Pradesh High Court in 
K. Damayanthi v. C. Rama Rao, AÎR 1969 
Andh Pra 62 commented as follows (at p. 63): 

“Tt may be said as indeed it was said by 
the learned counsel for the respondent that 
changing social conditions require that there 


=~ 
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should be no rigid insistence on the main- 
ra of a union ra has- utterly , broken 
WEL 


38. In Kuppuswami v. Alagammal, AIR 
1961 Mad 391 Anantanarayanan J., had to 
say as follows (at p. 392): 


“The difficulty is whether in the definite 
future also this state of things is to subsist 
between the parties without any possibility 
of beneficial modification. This is all the 
more urgent in that courts, functioning as 
matrimonial courts, are there to support and 
to encourage the state of matrimony by-all 
means, and not merely to acquiesce in or 
to support a state of affairs in which the 
marriage is only in name, and its true pur 
ae connubial living is permanently frus- 
trated.” : 


It appears therefore that a marriage in whie 

the parties could no more live together de- 
served to be dissolved. But there ig no pro- 
vision in the Act, that a marriage which has 
broken down irretriévably should be dissolv- 
ed. Even in England this was introduced by 
the Matrimonial Causes ' Act, 1978, but the 
courts even earlier appeared to be acting 
upon it, and have shown much in- 
genuity where justice demanded a remedy. 
In Kelly v. Kelly (1968) 1 WLR 152, Wrang- 
ham J., found that break-down had to be 
attributed equally to each and in the interest 
of everybody, directed that the marriage 
should be dissolved. He observed that a 
discretion of the court ‘should be exercised 
in such cases in favour of each party. There 
must be comparatively few cases where it 
could be found that the spouse who has suf- 
fered cruelty from another spouse is. never- 
theless reacting so unreasonably to that 
cruelty that he or she should be convicted 
of cruelty as well, because obviously the 
worse one spouse behaves the more it may 
be said that he or she. asks far from the 
other spouse. In King v. King 1953 AC 124 
Lord Normand said that where either party 
has reacted unreasonably to the conduct of 
the other party, then cruelty may be found 
because in such a case the complainant has 
got not merely that she or he asked for but 
more than he or she asked for. In the case 
on hand cruelty by the wife has been estab- 
lished as indicated by me above. Though I 
have no hesitation in saying that the hus 
band has been entertaining any doubt about 
the character of the wife, then it is with- 
out any foundation and he has troubled him- 
self on misinformation and imaginations I 
agree however that the subsequent conduct 
did cause: to him mental cruelty. The com- 
plaint, which the wife made to the army au- 
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thorities could do him immense harm. The 
irresponsible insinuations: and allegations 
which were made during the course ot liti- 

against the husband and his family 
cannot be brushed aside by simply saying 


that these were acts in reaction to husband's . 
behaviour and should be ignored on account. 


of the strains that have developed. In my 
view, this is where cruelty has taken place. 
The learned counsel for the appellant sub- 
mitted that the husband cannot be allowed 
to take advantage of his own wrongs. It he 


is allowed to have his way, some other in- ` 


nocent girl may fall a victim to his vicious- 
ess. As a matter of fact the husband was 
guilty of cruelty and the wife went on quiet- 
ly suffering. Now, if it is so, then it is all 
the more appropriate, as the learned trial 

















an empty shell which should be destroyed 
with the maximum fairness and minimum 
bitterness. I am satisfied that the marriage 
deserves to be dissolved. If they cannot bury 
the hatchet, let them bury the marriage and 


again. 

for matrimonial happiness and may result 
in loneliness, despair and hardship more to 
the child than the spouses but the parties 
ə young and fortunately belong to a com- 
munity in which severance of marriage and 
remarriage are not uncommon events and 
may be able to find more agreeable parties. 

39. I, therefore, uphold the impugned 
judgment and decree and dismiss this ap- 
peal. The husband shall bear his costs and 
those of the wife as well. Ss 
Appeal dismissed. 
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Rawal Das, Petitioner 
Respondent, 

Civil Revn. Petn, No. 106 of 1978, D/- 
28-3-1978.* 

(A) Limitation Act (36 of 1963), Art. 
123 — Application to set aside ex parte 
decree — Limitation — Starting point — 
Defendant putting im appearance but 
subsequently absenting himself — Time 
starts from date of decree, i 

The question whether the summons 
was served or not or if served was duly 


*Against order of Nagraj Mehta, Addl. 
Dist. J, Kota D/- 13-2-1978. 


GV/GV/C799/78/VBB 


v. Vasudevi, 
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served or not, will arise under Art, 123 
only when the defendant hag not appear- 
ed at all. When the defendant puts in 
appearance but subsequently absents 
himself and a decree is passed against 
him, under the said Article, time shall 
be reckoned from the date of the decree. 
7 (Para 3) 

Anno: AIR Comm, Lim, Act, 5th 
Edn., Art. 123, N., 5. 

(B) Civil P. C. (5 of 1908), S. 115, 
O. 9, R. 6 — Duly served — Revision — 
Interference with finding that summons 


Wag duly served, 


Where in a revision. filed against the 
order rejecting an application to set 
aside an ex parte decree for eviction, it 
was found that the defendant had not 


` complained that he got no copy of the 


plaint but rather asked for time to file 
the written statement and the courts 
below came to the conclusion that the 
summons was served upon him and 
further there was no evidence to show 
that the person who appeared in the 
court was not the defendant, those were 
findings of fact and did not involve 
any .question of jurisdiction, The defen- 
dant petitioner cannot be allowed to 
take advantage of and make out a case 
out of the fact that the record of the 
service of summons was destroyed. 
(Para 3) 
Anno: AIR Comm, C. P. C. (9th Edn.), 
S. 115, N. 9; O. 9, R. 6, N. 4A: 
Cases Referred : Chronological Paras 
AIR 1977 Raj 180: 1977 Raj LW 377 2 


P. C. Jain and Prem Ashopa, for Peti- 
tioner. | l 
ORDER :— This petition iy directed 
against the- order of the Additional Dis- 
trict Judge, Kota. The plaintiff-respon- 
dent had filed a suit for eviction 
against: the petitioner-defendant on Feb. 
23, 1973, The summons to the defendant 
was issued for appearance on- April 16, 
1973. On that date, the Judge proceeded 
to record that the summons has not re- 
turned after service and may be issued 
again, but immediately the defendant ap- 
peared and wanted time for filing of 
a written statement, -The case was then 
adjourned to May 17, 1973. He did not 
care to appear on that date or thereafter 
and an ex parte decree was passed for 
eviction against him on Sept. 12, 1973. 
When execution was levied, the defen- 
dant made an application on Dec. 7, 1973, 
for setting aside of the decree’ under 
O. 9 R. 13 C. P. C. The learned Munsif 
after recording the evidence held that 
the defendant was duly served for ap- 
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pearance on April 16, 1973, and he did 
appear on that date, He should have 
filed the said application within one 
month of the decree, The learned Munsif 
thereupon rejected the application, An 
appeal was filed but the Additional Dis- 


trict Judge dismissed that appeal by his . 


order dated 13th Feb, 4978. The record 
of the portion of the file In which the 
summons was kept was meanwhile 
weeded out and destroyed, It was, there~ 
fore, not possible for the court to verify 
whether the summons was served on the 
defendant or not. The learned Judge 
was, however, of the view that the ap- 
pearance of the defendant stood recorded 
on April 16, 1973, in the order-sheet and 
he found it difficult to discard that re- 
cord in the absence of any evidence 
that someone else had personated for the 
defendant on that date, The learned 
Judge also rejected the contention that 
the defendant was prevented from any 
sufficient cause from appearance from 
May 19, 1973 to Sept, 12, 1973 in the 
court, 


2. By this revision pefition, it was 
urged that under, Art. 123 of the Limita- 
tion Act, 1963, an application to set aside 
a decree passed ex parte can be made 
within 30 days ‘from the date of the 
decree or where the summons or notice 
was not duly served when the applicant 
had knowledge of the decree’, It was 


urged that the learned lower court has- 


committed en illegality im the exercise 
of its jurisdiction inasmuch as it ignor- 
éd the provision of law that the defen- 
dant wag entitled to make an application 
upon having the knowledge of the de~- 
cree because the summons was not duly 


served upon him, The learned counsel! - 


cited several rulings to show as to what 
the meaning of . ‘duly served’ was, He 
contends that knowledge of the suit is 
not knowledge of the decree and can- 
‘not be equated to service of summons: 
He particularly referred to General Auto 
Agencies v. Hazari Singh 1977 Raj LW 
377: (AIR 1977 Raj 180) which was a 
suit regarding eviction under the Rajas- 
than Premises (Control of .Rent and 
-Eviction) Act, wherein it wag held that 
if the summons for the date fixed for the 
first hearing is served without a copy of 
the plaint, then, it not being a case of 
proper service, the appearance,of the 
defendant on that date cannot be 
considered to be an appearance on. the 
first date of hearing, | ee 


3. -I need not go into the cases . as to- 
hata ‘due service’ means, The question 


CALER 


whether the: summons was served or ‘not 
or if served was duly served or not, will 
arise under Art. 123 of the Limitation 
Act only when the defendant hes not ap- 
peared at all When the defendant puts 
in appearance but subsequently absents 
himself and a decree is passed against 
him, under the said Article, time shall 
be reckoned from the date of the decree. 
It further appears that the defendant in 
this case must have appeared in response 
to the summons, He did not complain 
that he got no copy of the plaint but 
rather asked for time to file the written 
statement, The courts below have come 
to the conclusion that the summons were 
served upon him and further there was 
no evidence to show that the person whol | 
appeared in the court was not the defen- 
dant, These are findings of fact and do 
not involve any question of jurisdiction. 
The petitioner cannot be allowed to take 
advantage of and make out a case out of 
the fact that the record of the service of 
summons was destroyed, 


4. I, therefore, find no force in this 
revision petition and it is hereby dis- 


missed summarily, 
Petition dismissed, 


poet 
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‘M/s, Pradeep Roadways Sangeria, Ap- 
pellant v, State Transport Appellate Tri- 
bunal, Rajasthan, Jaipur, and others, 
Respondents. 

Civil Special Appeal No, 7 of 1978, D/~ 
9-2-1978," — 

- Motor Vehicles Act (4 of 1939), S. 57(2) 
— Grant of stage carriage permit — 
Notification fixing time fer receipt of 
applicationg for granting permit — Per- 
son filing application beyond fixed time 
— Neither such application can be con- 
sidered nor permit be granted in his 
favour, Civil Writ Petn, No. 536 of 1977, 
D/- 5-12-1977 Affirmed, AIR 1977 Ker. 64 | 
Ref. (Para 5) 


Anno: AIR Comm, Motor Vehicles 


„Act (1939), (Ist Edn), S. 57 N, 3.- 


Cases Referred: Chronological Pares 
AIR 1977 Ker 64 6 

B. L. Maheshwart, for Appellant; R. R, 
Vyas, for Respondents. 


*Against judgment of V, P. Tyagi J., In 
C. W. P, No. 536 of 1977 -D/- 5-12-1977 
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JUDGMENT :-— Heard learned: Counsel . 


fer the appellant, - 


2. The Regional Transport Authority, 
Bikaner, issued a notification inviting 
applicationg for one vacancy from 
stage carriage operatorg within 30 days 
from the date of. the notification. The 
notification was published in the Govern- 
ment Gazette dated 9th Dec, 1976, It is 
not disputed that the application of the 
appellant was not within the time pre- 
scribed i.e, within 30 days, as mentioned 
In the said notification. In the said noti- 
fication it was specifically stated that ap- 
plications received beyond the appointed 
day, shall not be considered at all 

3. In response to the said notification 
three applications were received by the 
R. T. A, within the prescribed time, 
whereas two applications, including 
that of the appellant, were received be- 
yond the appointed day, When these ap- 
plications came before the R, T, A, on 
14th April, 1977, the R. T, A, dealt with 
the cases of the three applicants whose 
applications were within time, but the 
remaining two applications, including 
that of the appellant, were held to be 


barred by time and there ig no mention 


of the merits of those applications in the 
said resolution of the R, T, A, dated 14th 
April, 1977, The order on the-three ap- 
plicationg was, however, reserved, The 
R. T. A. however passed an order on 
llth May, 1977, granting permit to the 
appellant on the ground that the appel- 
lant has got ready stage carriage of 1974 
model, The. R. T. A. however, did not 
consider the cases of the remaining three 
applicants, whose epplications were with- 
in time, The matter was faken up by 
way of appeal before the S. T. A. T, by 
the aggrieved operatorg and. the S, T, 
A, T. accepted the appeal of. the respon- 
dent No, 3 M/s, Matoria Bus Service and 
granted permit to it, The appellant being 
aggrieved, moved the High Court by a 
writ petition under Art. 226 of the 
Constitution of India, The matter came 
up before Hon’ble the Chief Justice Shri 
Tyagi, who rejected the petition Inter 
ala holding that the application of the 
appellant was barred by time and, 
therefore, no permit could be granted 
on such time-barred applcation, Being 
aggrieved against that order, the appel- 
lánt has come up before us by way of 
special appeal, i 


4, The learned Counsel for the appel- 
lant has raised the following contentions 
before us i i n oa eee Bae eee 


. presented within the time 


Scat fe 
n F 
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~ (1) The appellant’s application although. 


not presented within. the time fixed in 
the notification, it could not have been 
y rejected and the R.T.A. 

was right In considering his application 
and granting him a permit, The S. T A, 
T., therefore, committed manifest error of 
= a ene order of the R.. 
. A, 


(2). The R. T. A, while considering the 
applications, could not have simultane- 
ously revised the scope and reduced it 
from 4 to 3. 


5. Taking up the first contention it 
may be stated that sub-sec, (2) of S. 57 
of the Motor Vehicles Act, 1939 (herein- 
after called ‘the Act’) prescribes two 
dates for the presentation of application 
for permit, (1) the date, at least six 
weeks prior to the date on which it is 
desired that the permit shall take effect, 
and (2) the date which the R. T., A, fixes 
for the presentation of such applications. 
The R, T, A., admittedly, had fixed the 
time in its notification and it ig not dis- 
puted that the appellant’s application 
was not presented within the prescribed 
time, The R. T. A, himself in its resolu- 
tion dated 14th April, 1977, has clearly 
Stated that the appellant’s application 
was barred by time In these circum- 
stances the . R. T. A. could not have 
considered the appellants application 
along with the applications, which were 
prescribed. 
The notification specifically made it clear 
that the applications made in response 
to the said notification, which are pre- 
sented beyond the time prescribed, would 
not be considered at all, Now, sub- 
sec. (2) of S. 57 of the Act has been en- 
acted by the legislature with some mean- 


ing and purpose, The. legislature hasi- . 


authorised the R. T. A, to fix the time 
within which the applicationg for grant of 
permit are to be presented. The provi- 
sion in this regard cannot be said to be 
without any meaning, If the R. T AJ- 
fixes the time for presentation of appli- 
cations and makes it clear that the ap- 
plications submitted beyond the time 
ahall not be considered, then such a 
direction has compulsive force and can- 
not be ignored. It implies thet the 
R. T. A,. will not consider the applica- 
tions presented. beyond the appointed 
date, in, terms of the notification, 

6. Mr, Maheshwari, learned Counsel 
for the appellant, has, however, placed 
heavy reliance on Manjeri Public Con- 
veyance v. R. T. A. Malappuram (AIR ` 
1977 Ker 64) and. bàs. urgéd that even the’ 


~ 
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applications, which are made beyond the 
' appointed date, cannot be rejected sum- 
marily under S. 57, He has invited our 
attention to the proviso to sub-sec, (3) of 
S. 57 of the Act, which has dealt with 
the question as to in what circumstances 
the ‘applications for grant of permit. can 
be summarily rejected, That proviso, in 
our opinion, is of no assistance to the 
appellant, as it has no relevance on: the 
point, raised before. us, The point before 
ug is simple and that is, whether the 
applications made in response to the 
notification, which were beyond the time 
appointed in the notification, can be 
considered along with the applications 
which were made within time prescribed 
in the notification. The authority cited by 
Mr, Maheshwari, viz., Manjeri- Public 
Conveyance v, R. T. A.. Malappuram 
(supra) clearly answers the: point raised 
before us, It has been held in this case 
that a belated 


have been presented ‘within time ` and 
cannot be considered along with those 


applications. Even according to the deci- ` 


‘sion of Kerala High Court it was not 
within the competence of the R. T. A. to 
have considered the application of the 
" appellant, which was belated one, along 
with the other applications, ‘which were 
admittedly presented in time, Therefore, 
the R. T. A.. was obviously in error 
- when it considered the belated a rae 
tion of the appellant along with . th 

rest of the applications which were i 
sented in time and granted permit to 
him. The S. T A.T. has, therefore, 
rightly quashed the order of the R.T. A. 
granting permit to the appellant on his 
belated application. The > learned Single 
Judge was, therefore, right when he up- 
held the judgment of the S. T. A. T, 


7..The second contention that the 
O R. T. A. could not reduce the scope of 
the permits simultaneously while consi- 
dering the applications, hardly calls for 
our decision, as the _ frst point which we 
have decided, completely negatives the 
claim of the appellant for grant of per- 
mit to him, 


8. As stated earlier the appellants 
‘application being belated one, could not 
be considered along with the applica- 
tiong which were presented in time, The 
grant of permit to him on his - belated 
application being invalid cannot be 
sustained in law. It may'be stated here 
that there was only one vacancy, which 
wag ultimately considered by the S. T. 
A. T. and the appellant cannot raise any 
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application cannot -be- 
clubbed with the applications, which’ 


. ALR. 
legitimate grievance against the order 
of the S, T. A. T., 


9. In view of the eee ER 
there is no substance in this appeal and 
the same is rejected summarily, - 


- Appeal dismissed, 
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Dr Kailash Chandra Kotia, Petitioner - 
v. University of Rajasthan and others, 
Respondents, 

Civil Writ Petn, No. 
22-2-1978. i 

(A) University of Rajasthan Act (1948) 
S. 21 (3) (as substituted by Amendment .. 
Act (8 of 1977)) — Election of a teacher 
to the Syndicate — Bar ‘imposed by 
T (3) whether ERA retrospecti~ 
vely, 


Every teacher has a statutory right to 


547 of 1977, D/~ 


stand for election to the Syndicate but . 


this right is subject to the provision of 
sub-sec, (3) of S. 21 which when applied 
at the time of consideration of the nomi- 
nation, it relates ‘to a time after 
the passing of the Act, though it takes 
the past history, to be specific, past terms 
held by the candidate into consideration, 
The provision thus does not operate re- 
trospectively and operates only prospec- 
tively while taking the past into account 
in order to determine eligibility. (Para 9) 


The disability created under sub-sec., 
(3) attaches not to the past terms 
but to the future candidature. Even if it 
could be said that it was ~ retrospective, 
the ordinary rule of construction need 
not be strictly applied. as the provision 
has been enacted in larger public bene- 
fit, The words ‘no person shall be- eligible 


‘for more than ‘two terms’ mean no more 


than this that a person shall be. ineligible 
if he hag. been-or. shall have been a mem- 
ber for two terms. A term according to 
sub-sec, (2) of S. 21 is nothing but mem- 
bership held for a period of three years 
from the date of nomination or election 
as the case may be. — l (Para 9) 

Held that the petitioner in the instant 
case although wag nominated twice to 
the Syndicate before the commencemenf 
of ‘the Amendment Act but since at both 
the times the Syndicate was dissolved on 
account of Legislative intervention and 
in both the terms he wag member for 
less than three years; it could not ba 
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said that he was a member of the Syndi- 
cate for two terms within the meaning 
of sub-sec, (3). AS such rejection of his 
nomination on that ground was improper. 

(Para 9) 

(B) University of Rajasthan Act, (1946), 
S. 21 (3) (as substituted by Amendment 
Act (8 of 1977)) — Election to Syndicate 
— Rejection of nomination — Right of 
teacher to ask for mandamus. (Constitu- 
tion of India, Art. 226 — Mandamus wo 
Who can apply). 

The enactment constituting the Syndi- 
cate clearly gives a right to a teacher to 
be elected to the Syndicate and if any of 
the limitations or bars imposed by it does 
not apply, then every teacher not suffer~ 
ing from any disability, will be entitled 
to seek election, Itis, therefore, necessary 
for a court of law to determine whether 
the case of the petitioner is covered by 
the bar provided by sub-sec; (3) of S. 21. 
If not, then he shall be entitled to the 
grant of mandamus, (Para 5) 

Anno: AIR Commentaries Const, of 
India (2nd Edn.) Art, 226 N. 12. ` 


Cases Referred: Chronological Paras 
AIR 1977 SC 276: (1977) 1 SCC 486: 1977 

Lab JC 52. ; 5 
1977 Raj LW 430 ` ex 6 
AIR 1961 SC 307: 1961 (1) Cri LJ 450 9 
(1957) 3 All ER 617: (1957) 1 WLR. 121% 

In re A, Solicitor’s clerk - 8 
AIR 1952 SC 64 _ 5 
(1894) 1 QB 725: 70 LT 639, Bourke v. 

Nutt, 8 


M. M, Kasliwal, for Petitioner; C. M, 
Mathur, for Respondents, 


ORDER :— The facts of this petition are 
that the petitioner Dr. Kailash Chandra 
Kotia, Professor of Medicine and Cardio- 
logy in the S, M, S, Medical College, Jai- 
pur, was nominated by the Chancellor to 
the Syndicate of the University of Rajas- 
than in Dec. 1974. By an Ordinance that 
Syndicate was dissolved and Dr, Kotia 
remained member only from Dec, 1974 to 
June, 1975. When the new Syndicate was 
constituted, the petitioner was again no- 
minated by the Chancellor but it was- 
again dissolved by an Ordinance. This 


time Dr. Kotia remained a member of the - 


Syndicate from Oct. 1975 to June, 1977. 
On 198th Aug. 1977, another Act was 
made amending the University of Rajas- 
than Act, 1946, by- which the Syndicate 
was dissolved and a new provision for 
constitution of the Syndicate was. én- 
acted by’ substituting the existing S, 21. 
The Syndicate now comprised inter alia 
two teachers to be elected from amongst. 


themselves by the teachers of the affilia- 
ted colleges. Sub-sec, (3) of S. 21 further 
provided as follows: 

"(3)}-—No person referred to in clauses 

(ili) to (x) of sub-sec, (1) shall be eligible 
for election and/or nomination for more 
than two terms.” 
The Vice-Chancellor: proceeded with the 
election of the two teachers ag aforesaid. 
The petitioner filed nomination papers 
for contesting one of the seats on 26th 
Nov, 1977, and 28th Nov, 1977. The nomi- 
nation papers were scrutinised on 30th 
Nov. 1977, and the candidature of the 
petitioner Dr. Kotia was rejected by the 
Scrutiny Committee on the ground that 
he had been a member of the Syndicate 
for two terms, Dr, Kotia challenges by 
this writ petition the rejection of his 
nomination papers on two grounds; 
namely (1) sub-sec, (3) of S. 21 by which 
a new condition hag been . added can- 
not operate retrospectively, and (2) he 
had not been a member of the Syndicate 
for two terms within the meaning of the 
aforesaid sub-section; because in the first 
term he .was member only for not: more 
than -8 months and in the second term, 
he was member for about 21 months, 
while the full statutory term of a mem- 
ber of the Syndicate is three years, In 
both cases the Syndicate -was dissolved on 
account of legislative intervention. It was 
not a case of conclusion of his terms by 
any volition on hig part. The University 
opposes the petition, 


2. What strikes to me to be most 
strange in the University of Rajasthan 
(Amendment) Act, 1977, (Act No. 8 of 
1977) is that it does not in itself provide 
for the mode of election of the two tea- 
chers to be elected out of the teachers of 
the affiliated colleges, nor does it delegate 
the powerto dosoto any other authority. 
The Senate: is empowered to make statu- 
tes, the scope of which is provided in 
S. 27, Syndicate is empowered to pre- 
scribe ordinances in respect of matters 
stated in:S. 29 of the University Act. 
None of these sections delegate the 
powers to decide the mode of election to 
any of these two bodies. The Senate of 
course has the powers to make statutes 
with regard to constitution, powers and 
functions of the authorities, boards and 
committees of the University save as 
provided in the Act and residually with 
regard to the matter which by, the Act 
are to be or may be prescribed by statu- 
teg or which are dealt with in the statu- 
tes set out in the schedule to the Act, 
The schedule does not contain any provi- 
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sion jn respect of the mode ‘of election 
nor has the Senate, even if it could, made 
any statute in this respect, The Univer~ 
sity in the absence of any such provision 
telies upon 0.40 which appears in Chapter 
XI entitled ‘Faculties,’ This ordinance is 
as follows: 

“0,.40—- In all cases where elections ara 
held at a meeting of any of the authorf= 
ties, except in cases of casual vacancies 
and in cases where the term is for a 
period of one year or less, the notice of 
the meeting at which the election is to 
be held shall be sent to the memberg af 
least 30 clear days before the date of the 
meeting. Nominations shall be sent to the 
Registrar so as, to reach him at least 15 
clear days before the day of the meeting, 
and the Registrar shall send a list of 
such nominations to the members or the 


authority concerned at least 8 clear days- 


before the day of the meeting. (In case 
an election is held by post, the proced~ 
ure laid down in the case of the election 
of members from the registered graduates 
' constituency, shall in so far as possible 
be followed at the ‘discretion of the Vice~ 
Chancellor): l 

Provided that where members are to 
be nominated/appointed’ or a particular 
body is to be constituted, nominations 
may at the discretion of the Vice- 
Chancellor be invited in the meeting it- 
self and in that case notice of the meet- 
ing shall be sent to the members at least 
15 clear days before the day of the 
meeting.” 


. 3. It will be seen without much effort 
that this ordinance was: primarily meant 
to provide the mode of ‘election which is 
required to be held at a meeting of any 
of the authorities, but not for providing 
a mode of election of persons, which 
bring about the existence of the autho- 
rity. Thig Ordinance cannot be pressed 
into service for election of the members 
of the Syndicate as that matter Is not 
within the scope of the Ordinance mak~ 
ing power of the Syndicate. Faced with 
this difficulty, the learned counsel for. the 
respondent University relied upon the 
powers of the Vice-Chancellor and the 
Syndicate on whom a duty is cast to carry 
out the administration of the University. 
Reference wag made to S, 13 and cl. (10) 
of S. 29 of the Act, Cl, (10) of S. 29 em- 
powers the Syndicate to make Ordinances 
generally on all matters for which provi-« 
‘sion is, in the opinion of the Syndicate, 
‘necessary for the exercise of the powers 
conferred or the performance of the 
duties imposed upon the Syndicate by the 
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Act or the Statutes, Now, no power has 
been conferred, nor ig there any dyty cast_ 
upon the Syndicate by the Act or any 
statute to provide for the mode of elec- 
tion, for the exercise or performance of. 
which an Ordinance like 0.40 can be re- 


sorted to, Though, no doubt as per S, 13, - 


the Vice-Chancellor, is the ` principal 
executive of the University and it ig his 
further duty to see that the Act, the 
Statutes and the Ordinances are faithfully 
observed and he shali have all powers 
necessary for this purpose, I have already 
indicated that the Act and the Statutes 
make no provision respecting how tha 
election of the teacher members shall take 
place, I have also explained why 0.40 can 
have no application. In that state of 
affairs, there is nothing which the Vice~ 
Chancellor shall have faithfully observed, 
He has no powers where there is no pro- 
vision, 

4. I also noticed that in the matter of 
voting a distinction is made by the Uni- 
versity between the teachers who are per- 
manent and temporary teachers except 
those who are approved by the Public 
Service Commission, I wonder if the Act 
authorises any such , distinction. But I 
will pronounce nothing in respect of these 
matters which are not directly involved 
in this petition. I leave It to the Univer- 
sity authorities and the Rajasthan Legis- 


lature whether they would like to leave 


things open to challenge in future or to 
correct the anomalies which I have 
pointed out, 


5. I must now dispose of one more . 


argument advanced on behalf of the Uni- 
versity, It was urged with reference to 
Mani Subrat Jain v. State of Haryana, 
(1977) 4 SCC 486: (AIR 1977 SC 276) 
that there must be a judicially enforceable 
right ag well legelly protected right be- 
fore one suffering a legal grievance can 
ask for a mandamus, A person can be 
said to be aggrieved only when a person 
ig denied a legal right by some one who 
has a legal duty to do something or ab- 
stain from doing something, The petitioner 
cannot ask for mandamus ag he has no 
legal right as was held in N. P. Ponnu- 
swamy v. Returning Officer. AIR 1952- 
SC 64 that to contest an election is 
neither a constitutional, nor a civil right 
but it is a creature of statute or specie’ 
law and must be subject to limitations 
imposed by it. I do not think that this 
argument has any force, The enactment 
constituting the Syndicate clearly gives a 
right to a teacher to be elected-to the 
Syndicate and if any of the limitations or 


AIR 


` 


1978 


bars imposed by it does not apply, then 
very feacher not suffering from any dis- 
ability, will be entitled to seek election. 
t is therefore, necessary for'a court of 
law to determine whether the case of the 
petitioner ig covered by the bar provided 
by sub-sec, (3) of S, 21 which I have ex- 
tracted above, If not, then he shall be en- 
titled to the grant of mandamus, IĮ there- 
fore, proceed to examine the contentions 
of the petitioner in this respect. 


6. There is a little doubt that the bar 
imposed upon the eligibility in sub-sec. 
(3) will no doubt apply with effect from 
19th Aug. 1977, on which date the amend- 
ment came into force The contention of 
the petitioner ig that this bar cannot ap- 
ply to persons who have had more than 
two terms in the Syndicate previous to 
the coming into force of thig Act, In res- 
pect of the law regarding retrospective 
operation of a provision of an enactment 
I summed up the legal position in Nemi- 
chand v. State of Rajasthan 1977 Raj LW 
430 as follows: 

“ “Retrospective operations’ is an in- 
accurate term causing confusion, Tha 
purest cases of retrospective laws are 
those in which the date of commencement 
is earlier than enactment, or which vali- 
date some invalid law, otherwise, every 
statute affects rights which would have 
been in existence but for the statute and 
a statute does not become a retrospec~ 
tive one because a part of the requisition 
for its action is drawn from a time an- 
tecedent to its passing. All what it means 
is that save in cases where the law creat- 
es a new offence or increases a penalty, 


a legislature is not prevented from enact- | 


ing an ex post facto law but if any such 
law takes away or impairs any vested 
right acquired under existing lew, or 
creates a new obligation, or imposes a 
new duty, or attaches a new disability in 
respect to transactions or considerations 
already past, it must so provide in ex- 
press terms or such should be a neces- 
sary implication from the language em- 
ployed. ‘That is why where an act is in its 
nature procedural, declaratory or explana- 
tory, or where a statute, is passed for the 
purpose of supplying an obvious omission 
{n a former statute, it does unless other- 
wise provided operate retrospectively ob- 
- viously because it does not affect vested 
rights. That is further why a-law enacted 
for the benefit of the community and 
also of individuals, may relate to a time 
antecedent ‘to’ its commencement, ? 


7. In the light of these observations, 


the petitioner therefore, in. order to suc- 
1978 Raj/ll X G—-33 


Kailash Chandra v. Rajasthan University (M, L. Jain J.) [Prs. 5-9] Raj. 161 


ceed in his first contention must show 
that’ he had a vested right to fight 
the election, which cannot be ‘impaired 
by imposing a disqualification based upon 
anterior antecedents and sub-sec. (3) of 
S. 21 does not expressly or by implica- 
tion purport to do s0. 

8. It is interesting to note the observa- 
tions of Lord Esher M, R. in Bourke v. 
Nutt, (1894) 1 QB 725 that “the import- 
ant time was that at which it had to be 
considered whether the person was dis- 
qualified.” In re A Solicitor’s Clerk, (1957) 
3 All ER 617 the Solicitor’s Act 1956 pro- 
vided that no solicitor should employ any 
person who is convicted of larceny with- 
out the permission of the. Law Society. . 
The clerk in that case was convicted of 
larceny in 1953, while the ban was im- 
posed in 1956. It was urged that the pro- 
visions of the 1956 Act cannot be applied 
to him because he was convicted before 
that Act came into operation. To do 
otherwise would be to make itg opera- 
tion retrospective. The Chief Justice in 
the Queen’s Bench Division repelled the 
argument in these words: 


“In my opinion, however, this Act is 
not in truth retrospective, It enableg an 
order to be made disqualifying a person 
from acting as solicitor’s clerk in the 
future and what happened in the past is 
the cause or reason for the making of the 
order, But the order has no retrospective 
effect, It would be retrospective if the 
Act provided that anything done before 
the Act came into force or before the 
order was made should be void or void-° 
able or if a penalty were inflicted for 
having acted in this or any other capa- 
city before the Act came into force or 
before the order was made. This Act 
simply enables a disqualification to be 
imposed for the future which in no way 
affects anything done by the appellant in 
the past.” 


9. In State of Bombay v. Vishnu Ram- 
chandra, AIR 1961 SC 307 a somewhat 
similar question came to be examined. 
S. 57 of the Bombay Police Act provided 
that if a person hes been convicted of 
certain offences in certain manner, he 
may be directed to remove himself 
outside the area within the local limits 
of the jurisdiction of the Commissioner 
ete. It was observed that an offender 
who ‘has.been’ punished, may be res- 
trained in his actg and conduct by some 
legislation which takes note of his 
antecedents, But so long as the action 
taken against him ‘is after the Act comes 
into force. the statute cannot be said to 
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be applied restrospectively, Their Lord- 
ships also observed that the verb ‘has 
been’ is in the present perfect tense and 
may mean either ‘shall have been’ or 
‘shall be’, Looking to the scheme of the 
enactment as a whole and particularly 
the other portions ofit, itis manifest that 
the former meaning is intended, and the 
verb ‘has been’ describes past actions and 
is used to express a hypothesis without 
regard to time. Mr, Kasliwal urged that 
in the aforesaid sub-sec. (3), the Legis- 
lature has not used the words ‘has been’ 
or ‘shall have been’ but has employed 
the words ‘shall be’ and that clearly 
shows an intention that the ban shall 
not apply with respect to any number 
of terms held before the commencement 
of the amendment, Now every teacher 
no doubt hag a statutory right to stand 
for election to the Syndicate but this 
right is subject to the provision of sub- 
psec. (3) which when applied at the time 
Of consideration of the nomination, it re- 
(lates to a time after the passing of the 
‘Act, though it takes the past history, to 
be specific, past terms held by the can- 
didate into consideration, I am, there- 
lfore, firmly of the view that the impugn- 
provision does not operate retrospec- 








ively and operates only prospectively 
while taking the past into account in 
order to determine eligibility. It could 
not be said that it was retrospective be- 
cause it does not affect any right acquir- 
ed in the past nor does it attach any 
new disability in respect to transactions 
.or considerations already past. The right 
to contest election is not a vested right, 
the roughest test being that it will not 
‘survive if the Act were repealed. The 
ldisability now created attaches not to 
the past terms but to the future candi- 
ature Even if it could be said that it 
‘was retrospective, the ordinary rule of 
construction need not be strictly applied 
as the provision as I see it hag been 
enacted in larger public benefit. The 
words ‘no person shall be eligible for 
more-than two terms’ mean no more 
than this that a person shall be ineligi- 
ble if he hag been or shall have been a 
member for two terms. The first conten- 
tion, therefore, fails but the petitioner 
succeeds on the other, Where any ineli- 
gibility ig imposed it has to be strictly 
construed, It is for determination there- 
fore, whether the petitioner has had two 
terms. In view of the periods for which 
he remained a member of the Syndicate, 
in one case it was only 7 months, while 


in the’other it was 19 months, I am un- 
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able to hold that the petitioner had two 
terms. A term according to sub-sec, (2) 
of 5, 21 ig nothing but membership held 
for a period of three years from the 
date of nomination or election as the 
case may be. The petitioner was no 
doubt nominated twice but each time 
the term of the Syndicate was cut short 
by legislative fiat and therefore, it does 
not appear to me to be the intention of 
the legislature that the word ‘term’ 
occurring in sub-sec, (3) means any 
period not exceeding three years, even 
where it is snapped by an enactment in 
the aforesaid manner. It would have 
been otherwise if the term was reduced 
by resignation of the petitioner. 


10. I, therefore, accept this writ peti- 
tion and direct as follows :— 

(1) The cancellation of the nomination 
of the petitioner on the ground stated 
in the letter of the respondent Ex. 1 
shall stand quashed, | 

(2) The petitioner is eligible for and 
shall be. allowed to contest, the election 
as one of the teachers to be elected 
from amongst themselves by the tea- 
chers of the affiliated colleges for elec- 
tion as a member of the Syndicate with- 
in the meaning of sub-cl, (b) of cl. (iii) 
of sub-sec, (1) of S. 21 of the University 
of Rajasthan Act as amended by the 
Rajasthan Act. No. 8 of 1977 and the 
bar of sub-sec, (3) of S. 21 shall not ap- 
ply to his case, 

(3) No costs, 

Petition allowed, 
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A. P. SEN, M. L. JOSHI AND 
M L. SHRIMAL, JJ. 

Narain Prasad, Petitioner v. 
State of Rajasthan and another, 
pondents. 

Full Bench Reference in Criminal 
Revn. No. 527 of 1972, D/- 23-12- 
1977.* 


(A) Prevention of Food Adulteration 


The 
Res- 


Act (37 of 1954), Ss. 10 and 11 — 
Powers of Food Inspector — Proce- 
dure to be followed by him while 


taking sample. 


*(Against judgment of S.. S. Bhatnagar 
S. J. Ajmer, D/- 12-7-1972.) 
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sec. 10 (1) (a) (i) gives the Inspec- 
tor power to take sample of article of 
food from any person selling such 
article. Sub-see. (2) of 5S. 10 gives 
the Food Inspector power to enter any 
place where the article of food is ex- 
posed for sale. Sub-sec. (4) of S. 10 
provides for seizure of adulterated 
food. The Inspector has also power fo 
break open the door or any package 
in which the article of food is kept. 
For all the purposes the Inspector has 
power to exercise his power of search 
and seizure, of a police officer under 
the Cr. P. C. The Food Inspector is 
also authorised to exercise powers of 
a police officer under S. 57 of the 
Code ie. to arrest an offender, if he 
refuses to tell his name and residence. 
section 11 prescribes the procedure to 
be followed by the Food Inspector 
while taking sample. Therefore, the 
Food Inspector can follow one of the 
two modes; one where the vendor co- 
operates, the other when he refused 
to co-operate. (Paras 7, 22) 


Anno: AIR Manual 3rd (1971) Edn., 
Pre. of Food Adul. Act, 5. 10. N. i. 


(B) Prevention of Food Adulteration 
Act (37 of 1954), S. 16 (1) (b) — Of- 
fence under — When constituted — 
Accused must do something which 
makes it impossible for the Food Im- 
spector to take sample — Mere inac- 
tion on his part not sufficient. Crimi- 
nal Appeal No. 108 of .1969, D/- 7-11- 
1972 (Raj), Overruled. 


Section 16 (1) (b) makes a person 
liable to punishment, who prevents 
the Food Inspector from taking the 
sample as authorised by the Act. To 
prevent the Food Inspector from tak- 
ing a sample, the accused must do 
something which makes it impossible 
for him to take the sample. The pre- 
vention does not mean only  obstruc- 
tion by physical force, but it may 
even involve threat. The dealer can 
also prevent a sample being taken by 
destroying or otherwise making non- 
available the article of food itself, or 
by making it impossible for the Food 
Insnector to take the sample by creat- 
ing a row. Sometimes the act of 
simple refusal may be accompanied by 
such a conduct and demeanour that 
it may amount to preventing but mere 
inaction on the part of the vendor in 
not giving the sample would not tant- 
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amount to preventing the Food Ins- 
pector from taking the sample. 1975 
Cri LJ 1728 (Raj) Approved. Criminal 
Appeal No. 108 of 1969, D/- 7-11-1972 
(Raj), Overruled. Case law discussed. 
(Para 22) 
Where the Food Inspector asked the 
accused petitioner to give the sample 
of “Ghewar” on payment but he re- 
fused to do so and also refused to 
take the notice in the prescribed form 
and also created row and thereby 
prevented the Food Inspector from 
taking the same, it was held that the 
conduct of the accused-petitioner fell 
within the mischief of S. 16 (1) (b) of 
the Act. (Para 24) 
Anno: AIR Man. 3rd 1971 Edn. 
Pre. of Food Adul. Act, S. 16, N. 2. 
(C) Criminal P. C. (2 of 1974), Sec- 
tion 401 —— Revisional jurisdiction of 
High Court — When can be exercised 
—- Concurrent finding based on appre- 
ciation of evidence — Not interfered 
with. 


The revisional jurisdiction is nor- 
mally to be exercised only in excep- 
tional cases where there is a glaring 
defect in the procedure or there is a 
manifest error of point of law and 
consequently there has been a flagrant 
miscarriage of justice. Appreciation of 
evidence is a mental. process involving 
selection, assessment and conclusion. 
Which statement ought to weigh and 
how much, cannot be rigidly laid 
down. Where the courts below had- 
consistently held that the accused-peti- 
tioner by creating row prevented the 
Food Inspector from taking the sample 
it was held that there was nothing 
for the High Court to hold otherwise. 

(Para 25) 

Anno: AIR Comm. Cr. P. C. 7th 

(1974) Edn, S. 401, N. 1, 15. 


(D) Prevention of Food Adulteration 
Act (37 of 1954), S. 16 (1) (b) — Con- 
viction for offence under — Minimum 
sentence prescribed by S. 16 (1) must 
be imposed — Proviso to S. 16 (1) has 
no application. 

The discretion permitted to the court 
in the matter of sentence is available 
only in the cases mentioned jin the 
proviso to S. 16 (1) Le. the offence 
must be with respect to an article of 
food which is adulterated under sub- 
el. (1) of CL (i) of S. 2 of the Act, or 
misbranded under sub-cl. (k) of Clause 
(ix) of that section, or the-offence is 


{Prs, 1-4] 
of Cl. (a). 
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under sub-cl. (ii) Where 


- the -accused has been convicted under 


S. 16 (1) (b) the proviso can have na 
application and the offence committed 
by the accussed-petitioner has to be 
visited with the minimum sentence 
prescribed by S. 16 of the Act. 
(Para 26) 

Anno: AIR Man. 3rd (1971) Edn, 
Pre. of Food Adul. Act S. 16, N. 13. 

(Œ) Criminal P. C. (2 of 1874), Sec- 
tion 401 ~~ Revision against conviction 
— Sentence imposed less than mini- 
mum prescribed by law not challeng- 
el by State at any stage — Accused 
not appearing before High Court — 
Pendency of criminal proceedings for 
7 years — Revision rejected without 
enhancing sentence as enhancement 
would need a notice to accused which 
would cause further delay. (Para 27) 

Anno: AIR Comm. Cr. P, C. 1974 
7th Edn., S. 401, N. 29. 


Cases Referred: Chronological Parag 


1977 Cri LJ 974: (1977) 1 FAC 157 
(Madh Pra) | 20 
1976 Cri LJ 736 (All) 19 
1975 Cri LJ 1728:1975 Raj LW 557 
- 3,22 

1973 Cri LJ 506 (Andh Pra) 18 
1973 FAC 89 (Pat) 12 


(1972) Cri Appeal No. 108- of 1969, 


D/- 7-11-1972 (Raj) 3, 22 
1971 Cri LJ 705 (All) 17, 19, 20 
1971 MPLJ 883 | 11, 20 
AIR 1971 Pat 222 13 
AIR 


1967 Guj 61: 1967 Cri LJ 376 (1) 
l 16 


AIR 1961 ARN 103: 1961 (1) Cri LJ 204 
10, 20 

AIR 1957 Punj 99:1957 Cri LJ 656 
15 

ATR 1955 Bom 390: 1955 Cri LJ 1333 
14 

AIR 1954 Mad 199: 1954 Cri LJ 197 
9 

D. S. Shishodia, Public Prosecutor, 


for Respondents. 


SHRIMAL J.:.—- Tersely speaking 
shorn of unnecessary details the prose- 
cution case as disclosed at the trial is 
that on Sept. 6, 1970 Food Inspector 
Shri V. D. Sharma visited the shop of 
the petitioner Narain Prasad and found 
him selling sweet-meats, The Food 
Inspector after disclosing his identity 
demanded from him a -sample of ‘'Ghe 
war. The accused-petitioner refused 
to take the prescribed notice in the 
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` point. 
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prescribed form No. 6 and also refused 
to sell him the sample of ‘Ghewar’. He 
was tried for contravening the provi- 
sions of S. 16 (1) (b) of the Prevention 
of Food Adulteration Act, 1954. (here- 
inafter referred to as ‘the Act’), The 
learned Magistrate First Class, Ajmer 
found the accused guilty under Sec 
tion 16 (1) (b) of the Act and sen- 
tenced him to one day’s simple impri- 
sonment and a fine of Rs. 750/- and in 
default of the payment of fine to fur- 
ther undergo simple imprisonment for 
15 days, vide his judgment dated Nov, 
29, 1971. 

2. Being aggrieved by the judg- 
ment of his conviction and sentence 
passed by the learned Magistrate, the 
accused petitioner went in appeal be- 
fore the learned Sessions Judge, Ajmer 
but without any success. 


3. On revision, the case came up 
for decision before Hon’ble the Chief 
Justice on Sept. 2, 1977. During the 
course of arguments. his Lordship no- 
ticed that two contradictory views 
were expressed by different Division 
Benches of this Court on the same 
Lodha J, and J. P. Jain J. in 
Criminal Appeal No. 108 of 1969 
(Municipal Council, Jaipur v. Ganesh 
Narayan, decided on 7-11-1972) held 
that an overt act or physical obstruc- 
tion is not the sine qua non of an of- 
fence under Section 16 (1) (b) of the 
Act, while in Criminal Appeal No. 
578 of 1970, (Municipal Council, Jaipur 
v. Mangilal reported in 1975 Raj LW . 
577): (1975 Cri LJ 1728) it was held 
by another Division Bench that if the 
accused had shown his unwillingness 
to give sample to the Food Inspector, 
but was willing .to accompany the 
Food Inspector wherever he desired 
to take him, then it was negative ap- 
proach of the accused and the act of 
the accused in not co-operating with 
the Food Inspector would not tanta- 
mount to preventing the Food Inspec- 
tor from taking the sample. Mere re- 
fusal to give sample to the Food Ins- 
pector did not amount to preventing 
him within the meaning of S. 16 (1) 
(b) of the Act. 


4. In the opinion of Hon'ble the 
Chief Justice these two views of the 
learned Judges heading the two Divi- 
sion Benches were contradictory to 
each other and in -his opinion it was 
necessary to settle the law on the sub- . 
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ject and, therefore, he referred this 
case for hearing by a Full Bench, 


that is how the matter has come up 
before us. 


5. The main question which needs 


decision by this Bench is ‘whether a- 


mere refusal to sell article of food to 
the’ Food Inspector amounts to pre- 
venting the Food Inspector from tak- 
ing sample as authorised by the Act 
within the meaning of S. 16 (1) (b) of 
the Act or not?. Whether it amounts 
to preventing the Food Inspector from 
exercising any other power conferred 
on him by or under the Act within 


the meaning of S. 16 (1) (b) of the. 
Act or not? There is a conflict of 
opinion amongst the different High 


Courts including our 


this point. 
6. Before dealing with various 
cases it will: be useful to notice the 


relevant statutory provisions at this 
stage. Relevant portion of S. 10 of the 
Act, which defines the powers of the 
Food Inspector, as it stood prior to 
the Amendment Act No. 34 of 1976 
is reproduced below :— 

“10. Powers of Food Inspector — A 
Food Inspector shall have power— 


(a) to take samples of any article of 


food from— 
(i) any person selling such article; 


(ii) any person who is in the course. 
of conveying, delivering ` or ‘preparing © 


to deliver such article to a purchaser 
or consignee; 

(iii) a consignee after delivery of any 
such article to him, and 


(b) to send such sample for analy- 
sis to the public analyst for the local 


area within which - such sample. has 
been taken; 
{c) with the previous approval of 


the health officer having jurisdiction 


in the local area concerned, or with 
the previous approval of the ` Food 
(Health) Authority, to prohibit the 


sale of any article of food with a view 
to preventing the outbreak or spread 
of any infectious disease. 

(2) Any Food ‘Inspector may’ enter 
and inspect any place where any arti- 
-cle of food: is manufactured, stored. or 
exposed for sale and take samples of 
such articles of food. for analysis. 

(3)-(4) 

(5) The power conferred by this sec- 
tion includes power to break open any 


touennt ora paw e apes seoeeaen 
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package in which any article of food 
may be contained or to break open 
the door of any premises where any 
article of food may be kept for sale: 


Provided that the power to break 
open the door shall be exercised only 
after the owner or any other person 
in occupation of the premises, if he is 
present therein, refuses to open the 
door on being called upon to do so: 

Provided further that the Food In- 
pector shall, in exercising the powers 
of entry upon and inspection of any 


' place under this section, follow, as far 


as may be, the provisions of the Cri. 
P. C., 1898, relating to the search or 
inspection of place by a police officer 
executing a search warrant issued un- 
der that Code. 


(6)-(7) 

(8) Any Food Inspector may exercise 
the powers of a police officer under 
S. 57 of the Cr. P. C. 1898, for the 
purpose of ascertaining the true name 
and residence of the person from 
whom a sample is taken or any arti- 
cle of food jis seized. 

Oy: ires P EE E i 


7. A perusal of the above section 
shows that S. 10 empowers the Food 
Inspector to take sample of any arti- 
cle of food. The power. conferred by 
this section includes the power to 
break open the package in which any 
article of food may be contained or 
to break open the door of any premi-: 
ses where any article of food may be!’ 
kept for sale. But it must be remem- 
bered that it does not create any ob- 
ligation on the part of the salesman 
or any other person mentioned there- 
in to physically hand over the article 
to the Food Inspector. It is for him to 
take the sample and if the salesman 
prevents him from doing so, he can 
be liable for an offence under Section| 
16 (1) (b) of the Act. 


8. The term ‘prevent’ having not . 
been defined by statute, we have to 
construe it in the light of various de- 
cisions given by different High Courts. 


9. In Public Prosecutor v. Muruge- 
san, AIR 1954 Mad 199: (1954 Cri LJ 
197) Ramaswami J. while interpreting 
S. 14 (3).of the Madras Prevention of 
Adulteration Act observed as under 
(at p. 199) :— 


“Where a person -by his action 
fectively prevented the 


*eee*eeeseeeeezpvpeseeeetraeerzuest 


ef- 
officer from 
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taking the sample. held, that no overt 
act was necessary to make out pre- 
venting under S. 14 (3) of the Act.” 


10. In Municipal Board Sambhal v. 
Jhammanlal, AIR 1961 All 103: (1961 
(1) Cri LJ 204) the word ‘prevent’ ap- 
pearing in the Act came up for inter- 
pretation. The accused in that case 
instead of giving sample of mustard 
oil to the Food Inspector left the shop 
and promised to come shortly. The 
Food Inspector waited for some time, 
but the accused did not turn up. Tota 
Ram, who appears to have been also 
sitting on the shop was then asked by 
the Food Inspector to supply the 
sample. He said that sample could only 
be given by Jhammnial accused and 
that he was going to call Jhammanlal. 
He also left the shop. The Food Ins- 
pector waited for an hour and a half, 
but neither Totaram nor Jhamman 
Lal came back. On conviction it was 
urged before the Allahabad High 
Court that the Food Inspector was 
not prevented from taking sample, be- 


cause under sub-sec. (4) of S. 10 of 
the Act, he could have seized the 
articles and carried it away. B. D. 
Bhargava J. speaking for the Court 
observed : 

“If a person disappears from the 


shop, in our opinion, he has done an 
overt act by means of which he has 
made it impossible for the Food Ins- 
pector to obtain a sample from him. 
’ Apart from this fact we do not think 
that in cases of prevention an overt 
act is necessary.” 


11. In Habib Khan v. 
Madhya Pradesh, 1971 
Bhave J. held that :— 


“It is not always necessary to use 
either threat or physical force to pre- 
vent the exercise of any power. It 
can be done in many other ways”. — 
In the same case it was also held 
that :— 


“Where a milk vendor on being ac- 


State of 
MPLJ 883, 


costed by Food Inspector, keeps his 
milk-cans in the canteen and bolts 
away, the milk vendor prevents the 


Food Inspector from taking the sample 
and thus commits an offence under 
S. 16 (1) (b).” i 

12. In Ayodhya Bhagat v. State of 
Bihar, 1973 FAC 89 (Pat) Wasiuddin 
J. of the Patna High Court observed 
as under :— 


A.I. R. 


"A Food Inspector can be prevented 
from obtaining a sample which he is 
authorised to take in exercise of his 
power under the Act within the 
meaning of the S. 16 (1) (b) not only 
by some overt act, but also by an 
omission which has the consequence of 
preventing the Food Inspector from 
obtaining the sample from a person 
selling the article of food concerned.” 
In the same case it was further held 
that :-— 

“It cannot be the intention of the 
legislature that the Faod Inspector 
must be compelled by reason of some 
act or omission of the person selling 
an article of food to resort to his 
powers under sub-secs. (2) and (5) in 
every case. To impose such a limita- 
tion upon the powers of the Food In- 
spector would amount to rendering 
his powers under sub-sec. (1) nuga- 
tory. If, therefore, a person selling an 
article of food refuses to comply with 
the demand of the Food Inspector to 
five a sample of it to him on tender 
of the requisite price then the refusal 
has the consequence of preventing the 
Food Inspector from taking a sample 
which he is authorised to take by the 
Act and the person who thus prevents 
a Food Inspector from taking a sam- 
ple commits an offence punishable un- 
der S. 16 (1) (b) read with S. 10 (1) 
(i) of the Act.” 


13. In District Board Patna v. 
Sadhu Sao, AIR 1971 Pat 222 the ac- 
cused in that case on being asked by 
the Food Inspector to give 6 chhataks 
of the mustard oil by way of sample, 
refused to give sample to the Food 
Inspector. The learned Judge came to 
to the conclusion that the act of the 


‘accused which includes also his omis- 


sion had the consequence of prevent- 
ing the Food Inspector from obtaining 
the sample from a person selling the 
article of food concerned. 


14. A contrary view was taken in 
the following cases :— 


In State v. Kanu Dhanua Patil, AIR 
1955 Bom 390: (1955 Cri LJ 1333) .the 
word ‘prevent’ appearing in S. 4 of the 
Bombay Harijan Temple Entry Act, 
1947 (Act No. 35 of 1947) came up for 
consideration before a Division Bench 
of the Bombay High Court presided 
by Gajendragadkar and Vyas JJ. It 
was observed in that case that (at 
p. 394) :— 


oo 
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‘In some cases, prevention may take 
the form of physical obstruction. The 
gates of the temple may be barred by 
putting a physical obstruction in his 
way. But it is equally possible that 
in some cases where Harijans who 
are not fully conscious of their rights 
and not aware of the strength of their 


cause seek to enter the temple ina 
timid and diffident way, they might 
be prevented from making an entry 
merely by the use of words strong 


and loud. In our opinion, if the use 
of strong and loud words actually re- 
sults in the Harijan getting out of the 
temple without obtaining the ‘darshan’ 
of the deity, that itself must be re- 
garded as constituting an offence 
within the meaning of S. 4.” 


15. In Bishan Dass Telu Ram v. 
State, AIR 1957 Punj 99: (1957 Cri LJ 
656) where the accused refused to 
give sample even on payment, Kapur 
J. held that in his view it was not 
something as ‘prevention’, which does 
involve some action which hindered 
the Food Inspector from taking the 
sample, 


16. In State of Gujarat v. Laljibhai 
Chaturbhai, AIR 1967 Guj 61: (1967 
Cri LJ 376 (1) it was held by V. B. 
Raju J. that mere refusal to give a 
sample would not amount to prevent- 
ing the Food Inspector from taking a 
sample in the absence of physical ob- 
struction, threat or assault, 


17. In Jaunpur Municipality v. 
Maluk Das, 1971 Cri LJ 705 a Division 
Bench of the Allahabad High Court, 
regarding the word ‘prevent’ occurring 
in the Act has said that (at p. 706):— 


“The word ‘prevent’ according to 
the Webster’s New English Dictionary 
as relevant for this case means ‘to 
frustrate,’ to deprive of power of act- 
ing-noting, operating, proceeding ete; 
to ward off circumvent, to hinder the 
progress or fulfilment. The phrase 
‘prevent from’ is used in sense of 
‘hindering’. The prevention under Sec- 
tion 16 must, therefore, necessarily 
imply the doing of some act on the 
part of the dealer which may make it 
impossible for the Food Inspector to 
obtain the sample in exercise of his 
power under S. 10 (1) of the Act. The 
dealer may prevent a sample being 
taken by destroying or otherwise mak- 
ing non~available the article of food 
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itself or by making it impossible for 
the Food Inspector to take the sample 
by creating hindrance in his way. The 
dealer must be shown to have either 
prevented the Food Inspector from 
acting in the furtherance of his duty 
under S. 10 (1) (a) of the Act or to 
have made the goods disappear so 
that the taking of sample be prevent- 
un~ 
der S. 16 (1) (b) of the Act.” 

18. In Public Prosecutor v. Doredla 
Ramayya, 1973 Cri LJ 506 (Andh Pra) a 
contention was raised before the Andh. 
Pra. High Court that merely refusing 
to give sample and locking the door 
and going away does not amount to 
preventing the Food Inspector from 
taking the sample as contemplated by 
S. 16 (1) (b) of the Act. Repelling 
the contention Reddy J. of the Andhra 
Pradesh High Court held that this 
contention was not tenable. The word 
‘prevents’ only means ‘to hinder effec- 
tually’ from taking the sample. It 
does not necessarily mean that there 
should be actual prevention by using 
physical force against the Food Ins- 


. pector who intends to take sample. 


19. In Shri Ram v. State. 1976 Cri 
LJ 736 Hari Swarup J. of the Allaha- 
bad High Court after making refer- 
ence to Jaunpur Municipality v. Maluk 
Das, 1971 Cri LJ 705 (supra) enunciat- 
ed the law, which has been aptly de- 
scribed in head note (a) as under :— 

“Mere refusal of vendor to give: 
sample to the Food Inspector on de- 
mand is not sufficient to constitute an 
offence under S, 16 (1) (b). There must 
be an overt act on his part to hold 
that the, Inspector was prevented from 
taking the sample. In the instant case 
ten minutes after refusing to give the 
sample the vendor closed the shop and 
went away, though the Inspector was 
waiting at the shop. Thus the closing 
of shop had a direct nexus with the 
vendor’s refusal to give the sample 
and his act clearly prevented the Ins- 
pector from taking the sample.” 


20. In Jagannath Bhagirath v. State 
of Madhya Pradesh, (1977) I FAC 157: 
(1977 Cri LJ 974), C. P. Sen J., who 
after taking into consideration the de- 
cisions of various Courts did not fol- 
low the decision in Habib Khan v. 
State of M. P. (1971 MPLJ 883) 
(supra) because it was based on Muni- 
cipal Board v. Jhammanlal (AIR 1961 
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All 103) (supra) which was later on 
considered by a Division Bench of the 
same High Court in Jaunpur Munici- 
pality v. Maluk Das (1971 Cri LJ 705) 
(supra) and the observations made in 
the former case were held to be obi- 
ter. The learned Judge after making 
a reference to the definition of the 
word ‘prevent’ given in Webster’s New 
English Dictionary observed as under: 


“Prevention under Section 16 must, 
therefore, necessarily imply the doing 
of some act on the part of the dealer 
which may make it impossible for the 
Food Inspector to obtain sample in 
exercise of his power under S. 10 (1) 
of the Act. The dealer may prevent a 
sample being taken by destroying or 
otherwise making  non-available the 
article of food itself or by making it 
impossible for the Food Inspector to 
take the sample by creating hinder- 
ance in his way. The dealer must be 
shown to have either prevented the 
Food Inspector from acting in further- 
ance of his duty under S. 10 (1) (a) of 
the Act or to have made the goods 
disappear so that the taking of sample 
be prevented before he can be made 
liable under S. 16 (1) (b) of the Act.” 


21. In the above case law the point 
at issue has been enunciated in an 
attractive and trenchant manner. 


22, A resume” of the aforesaid 
_ authorities shows that the earlier view 
held by the Allahabad High Court and 
Madhya Pradesh High Court was not 
approved by the same High Courts in 
subsequent cases. Thus the consensus 
of the opinion of almost all the High 
Courts barring a few on the point is 
that S. 16 (1) (b) of the Act makes a 
person liable to punishment, who pre- 
vents the Food Inspector from tak- 
ing the sample as authorised by the 
|Act. Section 10 (1) (a) (i) gives the 
Inspector power to take sample of 
article of food from any person selling 
such article. Sub-sec. (2) of Sec 10 
gives the Food Inspector power to en- 
ter any place where the article of 
food is exposed for sale. Sub-sec. (4) 
of S. 10 provides for seizure of adul- 
terated food, The Inspector has also 
power to break open the door or any 
package in which the article of food 
is kept. For all the purposes the In- 
spector has power to exercise his 
power of search and seizure, of a po- 
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lice officer under the Cri. P. C. The 
Food Inspector is also authorised to 
exercise powers of a police officer un- 
der Section 57 of the Code ie. to ar- 
rest an offender, if he refuses to tell 
his name and residence, Section 11 
prescribes the procedure to be follow- 
ed by the Food Inspector while tak- 


ing sample. Therefore, the Food In- 
spector can follow one of the two 
modes; one where the vendor co-ope- 


rates, the other when he refused to 
co-operate, To prevent the Food Inspec- 
tor from taking a sample, the accused 
must do some thing which makes it 
impossible for him to take the sample. 
The prevention does not mean only 
obstruction by physical force, but it 
may even involve threat. The dealer 
can also prevent a sample being 
taken by destroying or otherwise mak- 
ing non-available the article of food 
itself, or by making it impossible for 
the Food Inspector to take the sample 
by creating a row. Sometimes the act 
of simple refusal may be accompanied 
by such a conduct and demeanour 
that it may amount to preventing but 
mere inaction on the part of the ven- 
dor in not giving the sample would 
not tantamount to preventing the Food 
Inspector from taking the sample. The 
view taken by a Division Bench of 
this Court in Municipal Council, Jai- 
pur v. Mangilal (1975 Cri LJ 1728) 
(supra) represents the correct state- 
ment of law on the subject. In view 
of this, the decision of the Division 


Bench of this Court in Municipal 
Council, Jaipur v. Ganesh Narayan 
(Criminal Appeal No. 108 of 1969) 


needs to be reviewed and must be 
held to be erroneous. 


23. Keeping the above proposition 
of law in view, we shall now examine 
whether in the case on hand it has 
been proved from material on record 


that the accused-petitioner not only 
refused to give sample of ‘Ghewar’ 
for the purposes of analysis to the 


Food Inspector but created such cir 
cumstances whereby the Food Inspec- 
tor can be said to have been prevent- 
ed from taking the sample within the 
meaning of S. 16 (1) (b) of the Act. 

. 24. The trial Court held that from 
the evidence of .the Food Inspector 
corroborated by the memos prepared 
by him on the spot viz. Ex. P/2 it is 
clearly proved beyond reasonable doubt | 
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that the Food Inspector asked the ac- 
cused-petitioner to give the sample of 
‘Ghewar’ on payment but he refused 
to do so and also refused to take the 
notice Ex. P/1. He also created row 
and thereby prevented the Food Ins- 
pector from taking the same and this 
conduct of the accused-petitioner fell 
within the mischief of S. 16 (1) (b) of 
the Act. 


25. The revisional jurisdiction is 
normally to be exercised only in ex- 
ceptional cases where there is a glar- 
ing defect in the procedure or there 


is a manifest error of point of law 
and consequently there has been a 
agrant miscarriage of justice. The 


rocess of appraising the evidence led 
by two parties can be equated almost 
to the process of holding a balance, 
the time honoured symbol of justice. 
Sometimes when the two pans of the 
balance are seemingly equal, even a 
slight evidence, circumstantial or 
otherwise, tilts the balance on one 
side and thereby probabilises the case 
of one party as against the other. In 
this process of holding the balance 
what pieces of evidence, of course ex- 
cluding inadmissible evidence, would 
lean the balance in favour of one 
party is dependent on the evidence 
available in a given case. But asking 
the revisional court to say that this 
piece of evidence should have weighed 
more than the other is nothing more 
than seeking a reassessment of evi- 
dence. Appreciation of evidence is a 
mental process involving selection, as- 
sessment and conclusion. Which state- 
ment ought to weigh and how much, 
cannot be rigidly laid down. The two 
courts below have consistently held 
that the accused-petitioner by creating 
row prevented the Food Inspector 
from taking the sample and there is 
nothing for us to hold otherwise. 


26. Before parting with the case 
we would like to observe that the 
learned Magistrate was wrong in 


awarding the lenient sentence in ` a 
case punishable under S. 16 (1) (b) of 
the Act. The proviso to S. 16 (1) says 
that the Court may, for adequate and 
special reasons to be mentioned in 
the judgment, impnse.a sentence of 
imprisonment for a term of less than 
six months or 6f fine of less than 
Rs. 1,000/-, if the offence, of -which 


Narain Prasad v. State (FB) (Shrimal J.) 


{[Prs, 24-28] Raj. 169 


the accused is found guilty, falls un- 
der sub-cl. (i) of CL (a) of the section 
and is with respect to an article of 


‘food, which is adulterated under sub- 


cL (1) of CL (i) of S. 2 of the Act. It 
is patent from the proviso that the 
discretion permitted to the court in 
the matter of sentence is available| 
only in the cases mentioned in the! 
proviso ie. the offence must be with: 
respect: to an article of food which is 
adulterated under sub-cl. (i) of Cl. (1) 
of S. 2 of the Act, or misbranded un- 
der sub-cl. (k) of Cl (ix) of that sec- 
tion, or the offence is under sub-cl. 
(ii) of Cl, (a). The accused has been 
convicted under S. 16 (1) (b) and thus 
the proviso can have no application 
and the offence committed by the ac- 
cused-petitioner has to be visited with! 
the minimum sentence prescribed by 
S. 16 of the Act. 


27. The offence was committed in 
the year 1970 and we are now in the 
year 1977. Criminal proceedings against 
the accused have thus gone for nearly 
seven years. Pendency of criminal 
proceedings for so long a time does 
amount to harassment, apart from the 
considerable expenses which the ac- 
cused might have incurred by now. 
The hanging of a Damoclean sword 
does obstruct the sequence of normal 
life. The State Government has not 
challenged the quantum of sentence 
awarded to the accused-petitioner at 
any stage of the proceedings. The ac- 
cused has not cared to appear before 
us. Enhancement of sentence will 
need a notice to the accused, which 
would further delay the decision. In 
the facts and circumstances of the 
case, we reject the revision petition, 
without enhancing the sentence of the 
accused-petitioner. 


28. In the result, the conviction and 
sentence of the accused-petitioner un- 
der S. 16 (1) (b) of the Prevention of 
Food. Adulteration Act, 1954 are up- 
held. The revision petition has no me- 
rit and it is dismissed. 


Revision dismissed. 
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Bal Mukund, Petitioner v. The Re- 
gional Transport Authority and an- 
other, Respondents. 

Civil Misc. Writ Petn. No. 
1978, D/- 12-5-1978. 

Motor Vehicles Act (4 of 1939), Sec- 
tion 68-F (1-A) and (1-AA) (Rajas- 
than), S. 62 — Nationalisation Scheme 
in respect of inter-regional route com- 
prised in notified area -— Grant of 
temporary permit by R. T. A. in fa- 
vour of State Transport Undertaking 
before approval of scheme — Valid, 
not without jurisdiction. (Para 5) 
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Anno: AIR Comm. M. V. Act, Ist 
Edn., S. 62 N. 2; S. 68-F N. 6. 

R. R. Vyas, for Petitioner, R. N. 
Munshi, for Non-petitioner No. 2. 

ORDER:— There is a bus route 
from Bhilwara to Deoli via Mandal, 
Shahpura and  Jahajpur (hereinafter 


referred to as “the route”). The peti- 
tioner is an existing operator of the 
route. The portion of the route from 
Bhilwara to  Shahpura-Chauraya is 
part of the notified routes from Ajmer 
to Bhilwara and Ajmer to Udaipur via 
Bhilwara, while a draft scheme of na- 
tionalisation in respect of Bhilwara- 
Deoli route has been published under 
5. 68 C of the Indian Motor Vehicles 
Act, 1939 (hereinafter referred to as 
“the Act”), in the Rajasthan Rajpatra 
dated April 3, 1976 and the same is 
still under consideration of the 
Government, According to the peti- 
tioner, the State Transport Authority, 
Rajasthan vide its resolution dated 
6/7th Aug. 1970 fixed a limit of 20 per- 
mits on the route and according to 
him 21 vehicles are operating on the 
route at present, including that of 
the petitioner. 


2. The Rajasthan State Road Trans- 
port Cornoration (hereinafter referred 
to as “the Corporation”) applied for 
grant of 21 temporary permits on the 
route and the R. T. A., Udaipur (here- 
inafter called “the RT.A.”) by its 
order dated Oct. 27, 1977 granted 21 
temporary permits to the Corporation, 
which were issued on Nov. 8, 1977. 
But this is common ground between 
the parties that the Corporation did 
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not ply any vehicle on any one of 
the 21 permits granted to it by the re- 
solution of the R.T.A. dated Oct, 27, 
1977. However, on the expiry of the 
period of earlier temporary permits 
obtained by the Corporation, it again 
applied on March 3, 1978 for the 
grant of 21 temporary permits on the 
route. The R.T.A. . again granted 2] 
temporary permits to the Corporation 
for a period of four months by its 
order dated March 13, 1978. In pur- 
suance of the aforesaid order of the 
R.T.A., 21 permits were issued to the 


Corporation by the Secretary, R.T.A. 
on March 16, 1978, which are valid 
from March 8, 1978 to July 7, 1978. 


The aforesaid grant of temporary per- 
mits to the Corportion by the order 
of the RT.A. dated March 13, 1978 is 
challenged by the petitioner in this 
writ petition. 


3. The first submission advanced by 
the learned counsel for the petitioner, 
in this case, is that the R.T.A. had no 
jurisdiction to grant temporary per- 
mits to the Corporation under the pro- 
visions of S. 68 F (1-A) as amended 
by the Rajasthan Act No, 10 of 1974 
and 68F (1-AA), which was newly add- 
ed by the aforesaid Rajasthan Act. Ac- 
cording to the learned counsel for the 
petitioner such a temporary permit 
could only be granted by the State 
Transport Authority, Rajasthan, which 
alone had the authority to issue a 
permit under the aforesaid provisions. 
Sub-section (1-A) of Section 68F of 
the Act, as amended in Rajasthan, 
authorised the S.T.A. or the RT.A, 
as the case may be, to issue a 
temporary permit as prayed for by 
the State Transport Undertaking in 
the circumstances specified in that sub- 
section. Similarly, sub-sec, (1-AA) of 
S. 68F of the Act also authorises the 
R.T.A. or S.T.A, as the case may 
be, to grant a temporary permit pray- 
ed for by the State Transport Un- 
dertaking in respect of any route 
which comprises of a notified route or 
area or portion thereof and of any 
other route or area or portion there- 
of, specifled in any scheme or schemes 
published under S. 68 C of the Act. 
Thus, both the S.T. A. and the R.T.A. 
are competent to issue temporary per- 
mits under sub-secs. (1-A) and (1-AA) 
of S. 68F of the Act, in their ee 
tive jurisdictions, 
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4. According to the amendment of 
R. 77 of the Rajasthan Motor Vehicles 


Rules, 1951, the R.T.A. has been de- ' 


signated as the sole Transport Autho- 
rity authorised to grant a permit under 
Chap. IV of the Act, in respect of 
vehicles used or plied on routes com- 
mon to two or more regions, lying 
within the same State or in adjoining 
States, and such permit’ granted by 
the R.T.A of any one region shall be 
valid in any other region of the State 
without being counter-signed by the 
R.T.A. of that other region. In view 
of the provisions of R. 77, the R.T.A. 
of the concerned region was compe- 
tent to grant a permit, temporary or 
non-temporary, under Chap. IV of the 
Act in respect of an inter-regional 
route, Learned counsel for the peti- 
tioner, however, contends that the pro- 
visions of R. 77 should not be made 
applicable in respect of the grant of 
permits under Chap. IVA and that 
temporary permits under sub-s. (1-A) 
or (1-AA) of S. 68F should be grant- 
ed by the S.T. A. alone. The basis of 
this argument is that under sub-s, (1) 
of S. 68F the legislature has autho- 
rised the S. T. A. alone in the case of 
inter-regional routes and the R.T.A. 
in other cases, to issue permits in res- 
pect of a notified route to the State 
Transport Undertaking, in pursuance of 
an approved scheme of nationalisation. 
According to the learned counsel for 
the petitioner, the S. T. A., which is 
authorised to issue permits on inter- 
regional routes under sub-sec. (1) of 
S. 68 F, should alone be considered to 
be the competent authority for grant 
of temporary permits under sub-~sec- 
tions (1-A) and (1-AA) of S. 68F of 
the Act. I am unable to accept this 
contention of the learned counsel, - It. 
may be pointed out that in sub-sec. (1) 
of S. 68F it has been specifically mer- 
tioned that the State Transport Autho- 
rity alone is competent to grant per- 
mits on the notified route in pursuance 
of an approved scheme of nationalisa- 
tion, in case such a route is an inter- 
regional one “notwithstanding anything 
to the contrary contained in Chap- 
ter IV.” Thus, there is a specific pro- 
vision inconsistent with the provisions 
of Chap. IV, contained -in sub-s, (1) of 
S. 68F of the Act. But there is no 
similar or corresponding provision oc- 


curring in sub-s. (1-A) or (1-AA) of 


Bal Mukund v, R. T, Authority 


[Prs, 4-6] Raj. 171 


S. 68F of the Act, On. the other hand, 
S. 68B of the Act makes provision for 
giving overriding effect to the provi- 
sions of Chap. IVA, if they are in- 
consistent with those contained in 
Chap. IV of the Act. Thus, in case 
there is no inconsistent provision in 
Ch. IVA, then the provisions Ch. IV 
will become applicable. In sub-ss. (1-A) 
and (1-AA) of S8. 68F of the Act there 
is no inconsistent provision in respect 
of the authority who is empowered to 
grant temporary permits under those 
provisions, Moreover, if a temporary 
permit is not applied for by the State 
Transport Undertaking under sub-sec- 
tions (l-A) and (1-AA) of S. 68-F, 
then the permit of the existing opera- 
tor of the concerned route can be re- 
newed under the proviso to  sub-sec. 
(1-D) of S. 68F of the Act for such 
limited period, as specified in the sub- 
section. It cannot be held that the 
authority to renew the permit of an 
existing operator on the very same 
route would be different from the 
authority which is empowered to grant 
a temporary permit in place of such 
renewal, pending the approval of the.. 
draft scheme of nationalisation publish- 
ed under S. 68C of the Act. It must 
be remembered that sub-s. (1) of S. 68F 
of the Act is applicable only to grant of 
permits after the approved scheme of 
nationalisation is published under Sec- 
tion 68D of the Act and not other- 
wise, while sub-secs. (1-A) to (1-D), 
including sub-sec, (1-AA) of S. 68 F 
of the Act, are applicable to grant of 
temporary permits for the period be- 
tween the publication of the draft 
scheme of nationalisation under S. 68C 
and’ the publication of the approved 
scheme under sub-sec. (3) of S. 68 D 
of the Act, 


5. For the aforesaid reason, I hold 
that the R.T.A. had jurisdiction to 
consider the applications of the Corpo- 
ration for grant of temporary permits 
on the route, under S. 68F (1-A) and 
(1-AA) of the Act. In this view of 
the matter, it cannot be held that the 
order passed by the R.T.A. in the pre- 
sent case is without jurisdiction. 


6. The next submission made by 
the learned counsel is that temporary 


permits have been granted to the Cor- 
poration by the R.T.A. on account of 
extraneous considerations. . According 
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to the learned counsel, the Corpora- 


tion does not have any vehicle which 


can be: used by it for plying on the 
temporary permits granted to it on 
the route and further that 21 tempo- 
rary permits were applied for by the 
Corporation with the ulterior object 
that the permits of the petitioner and 
his co-operators on the route may not 
be renewed. It has been brought on 
the record that the permits of . 21 
operators on the route, including that 
of the petitioner, have been renewed 
by the R.T.A., Udaipur by its reso- 
lution dated April: 29, 1977 for a pe 
riod ending on March 31, 1978, but on 
appeal preferred by the concerned 
operators, including the petitioner, the 
State Transport Appellate Tribunal al- 
lowed the renewal of such permits for 
a period of three years, subject to the 
incidence of nationalisation. The Cor- 
poration applied for 21 temporary per- 
mits on the route which were granted 
by the R.T.A. on Oct, 27, 1977 fora 
period of 4 months. Even in spite of 
the grant of 21 temporary permits on 
the route in its favour, the Corpora- 
tion did not ply a single vehicle on 
the route on the basis of aforesaid 
temporary permits with the result that 
the temporary permits, which were 
granted to the Corporation on the 
route were altowed to lapse. According 
to the petitioner, the Corporation had 
obtained these 21 temporary permits 
on the route because it had preferred 
21 writ petitions in this Court against 
the grant of renewal of the permits of 
the existing operators on the route, 
including the petitioner, and the Cor- 
poration probably thought that in case 
stay orders are passed in those. writ 
petitions by this Court and the vehi- 
cles of tbe petitioner and other opera- 
tors were stopped from plying on the 
route, then the Corporation may ply 
its vehicles by replacing the vehicles 
of the private operators, including the 
petitioner. But the writ petitions filed 
by the Corporation were dismissed by 
this Court by its order dated Dec. 21, 
1977. Thus, fram the entire history of 
the matter narrated above, it is quite 


apparent that the Corporation obtained 
temporary permits on the route mere- 
ly by way of stand-by arrangement 
and it intended. to ply its vehicles on 
the route on the temporary permits 
granted to it by’ the R.T.A, ‘only if 
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the private operators or some of them ` 
ceased to ply their vehicles thereon. 
It -was because of this reason that the 
temporary permits previously obtained 
by the Corporation on Nov. 8, 1977 in 
pursuance of the resolution of tha 
R.T. A. dated Oct. 27, 1977 were al- 
lowed to expire without the Corpora- 
tion plying even a single vehicle on 
the route during the four months’ pe- 
riod for which such . temporary per 
mits were valid. The. Corporation 
thereafter obtained 21 fresh tempo- 
rary permits from March 8, 1978 to 
July 7, 1978 by the order of the 
R.T.A. dated March 13, 1978, but as 
yet it has not started plying its vehi- 
cles on the route on the. basis of the 
temporary permits so granted to it. It 
has been brought to the notice of this 
Court by Shri Raj Narain, learned 
counsel appearing for the Corporation 
that special appeals are pending in 
this Court in the matter arising out 
of the renewal of the permits of the 
existing operators on the route, in- 
cluding the petitioner. This fact fur- 
ther supports the inference that the 
Corporation intends to. ply its vehicles 
only if the vehicles of the private 
operators, including tbe petitioner, 
cease to ply on the route for some 


reason or the other. Although in the 


aforesaid circumstances, it cannot be 
held that there were any extraneous 
considerations in the grant of tempo- 
rary permits to the Corporation in the 
present case, yet it is absolutely clear 
that it is intended by the Corporation 
to utilise the temporary. permits grant- 
ed to it by the R.T.A. only, when 
the existing operators on the route, 
including the petitioner, or some of 


them cease to operate theirvehicleson . 


the route for any reason. If the pe- 
titioner ceases to ply his vehicle on 
the route for some reason or the 
other, then he can have no further 
grievance if the Corporation then 
starts plying its vehicle on the tempo- 
rary permits which have already been 
obtained by it from the R.T.A,, Udai- 
pur. 


7, With these observations, the 
writ petition is dismissed as it has no 
merit, The -parties are, however left 
to bear their own costs, . 

. Petition dismissed, 
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'Hakim Kabir Ahmed, Petitioner v. 
Smt. Bhanwari Bai, Non-petitioner, 


S. B, Civil Reva No, 55 of 1978, 
D/- 3-5-1978.* 


Civil P. C. (5 of 1808), S..47 — 
Rajasthan Premises (Control of Rent 
and Eviction) Act (17 of 1956), Ss. 18 
(1) (h) and 14 (2) (as amended) — 
Objection to execution of compromise 
decree — Objection that decree was 
nullity as comparative greater bard- 
ship between parties was not consider- 
ed as required: by amended S. 14 (2) 
=- Sustainability. 


In an appeal before Supreme Court 
against order of eviction, the parties 
compromised the matter and the Sup- 
reme Court passed decree in terms of 
compromise. During the pendency of 
appeal, S. 14 (2) of the Act was am- 
ended with retrospective effect. The 
petitioner-tenant objected to the exe- 
cution of compromise decree on the 
ground that the decree was not exe- 
cutable being a nullity as the Sup- 
reme Court gave its decision in terms 


of compromise without going into the — 


question of comparative greater hard- 


ship between parties as required by 
amended §, 14. (2), 


Held from a bare perusal of the 
terms of the settlement embodied in 
the order of the Supreme Court, it 
appears that the petitioner tenant ad- 
mitted that the landlord was entitled 
to possession of the shop on the sta- 
tutory ground of her bona fide and 
reasonable’ requirement and that no 
hardship would be caused to him if 
three months’ time was given to him 


for vacating the shop and if the land- 


lord deposited a sum of Rs. 3000/-, in 

the trial court within one month i 
giving it to him immediately after 
vacating the shop. The Supreme Court 
- acted on the above admission and de- 
cided the appeal accordingly in favour 


"(Against the Order of S. N, Ojha, 
Addi. Munsiff No.. 1, Jedhpur,. in 
. Execution. Case. No. 81 of 1977, D- 
31-1-1978). 
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‘Ist- and and appeals by the 
‘the judgment and decree passed by 
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of landlord. Hence, there are grounds 
for. presuming that the Supreme Court 
was satisfied that the . premises in 
question were required reasonably and 
bona fide by the landlord for her use 
or occupation and further that greater 
hardship would be caused to the land- 
lord by refusing to pass the decree 
for eviction. A party is bound by his 
own admissions and the satisfaction of 
the Court, which is. a condition prece- 
dent for the order of eviction under 
CL (b) of sub-sec. (1) of S. 13 read 
with sub-sec. (2) of S. 14 of the Act 
as amended can be based on it. AIR 
1974 SC 471, Rel on (Para 6) 


Anno: .AIR Comm. C. P, Œ. (Sth 
Edn.), S. 47 N. 33. 


Cases Referred: Chronological 
AIR 1978 SC 22 

AIR 1978 SC 29 

AIR 1978 SC 413 

1978 Mad 62 

1975 SC 2130 

1974 SC 471 ' 3, 
1973 SC 1311 i 

AIR 1970 SC 7% 

AIR. 1970 SC 838 


B. M. Singhvi, for Petitioner; sS, K. 
Mal Lodha, for N on-petitioner, 


Paras 
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ORDER:— This is an application- 
in-revision filed by Hakim Kabir 
Ahmed against an order of. the 
Additional Munsiff Ne. 1, Jodhpur, 
City, dated 3ist Jan., 1978, whereby 
objections of the petitioner under Sec- 
tion 47, Civil Procedure Code relating 
te -execution of the decree for his 
eviction. from the suit premises were 
dismissed and the .decree was held to 
be executable. 


2. The relevant facts giving rise to 
this revision-application may be brief- 
ly stated as follows:— > as 


Mst. Bhanwari Bai instituted a suit . 
for eviction against Hakim Kabir 
Ahmed from: her shop in the court of 
the Munsiff, Jodhpur City, on the 
ground that the premises were requir- 
ed reasonably and bona fide by her 
for the’ use or occupation of herself. 
The learned Munsiff decreed the suit 
for eviction against the -petitioner. On 
petitioner, 


174 Raj. (Pr. 2] Kabir Ahmed v, Bhanwari Bai (Kalyan Dutta J.) 


the learned Mumsiff were upheld and 
confirmed. The petitioner then prefer- 
‘red an appeal in the Supreme . Court 
of India against the judgment and de- 
cree of the High Court. The appeal 
was admitted for hearing by the Sup- 
reme Court. Later on, in the course 
of arguments of the appeal before the 
Supreme Court, the. parties thereto 
amicably settled their dispute and 
prayed to the Supreme Court for de- 
cision of the appeal in accordance 
with the terms of the settlement. The 
Supreme Court was pleased to pass 
an order on 17th Nov., 1976, which is 
set out below in extenso:— 


“At the hearing of these appeals 
there has been a settlement between 
the parties and it has been agreed 


that the respondent would not exe- 
cute the orders for ejectment of ap- 
pellants till three months from today. 
It has also been agreed that the res- 
pondent would deposit in each of the 
three cases in the trial court Rupees 
3,000/-, reduced by the amount ‘of ar- 
rears of rent due from the appellant 
in question within one month from to- 
day. The appellants undertake in 
that event to vacate the shops in 
their respective possession immediately 
on the expiry of three months from 
today. The appellants would be en- 
titled fo withdraw the amounts depo- 
sited by the respondent in their res- 
pective cases immediately after vacat- 
Ing the shops, If the respondept fails 
to deposit in any of these cases the 
amount of Rs. 3000/-, reduced by the 
amount of arrears of rent due from 
the appellant in that case, the said ap- 
pellant would not be bound to vacate 
the shop in his occupation within 
three months from today, but would 
be entitled to vacate it immediately 
after two months of the intimation 
of the deposit of that. amount in the 
trial Court. The appellant in that 
event would also after vacating the 
shop be entitled to withdraw that 
amount. from the trial Court. An un- 
dertaking is given on behalf of the 
appellants that after the amounts 
mentioned above are deposited by the 


respondent, the appellants -would va- 
cate the shops in question and hand 
over the possession thereof to the res- 
pondent without any obstruction, The 
appeals are disposed of in the above 


' lower 
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terms. The parties shall bear their 
own costs throughout,” 


After the decision given by the Sup- 
reme Court, the decree-holder non=- 
petitioner proceeded to execute her de- 
cree in the lower court, Le tha 
court of the Munsiff, Jodhpur City. 
Hakim Kabir Ahmed judgment-debtor 
raised an objection to the execution of 
the decree on the ground that the 
provisions of section 14 (2) of the 
Rajasthan Premises (Control of Rent 
and Eviction) Act, 1950, hereinafter 
referred to as the Act, as amend- 
ed by the Rajasthan Premises (Control 
of Rent and Eviction) (Amendment) 
Ordinance of 1975 (now Amending Act 
No. 14 of 1976) which have retrospec- 
tive effect from 29th September, 1975, 
prohibited passing of decrees for evic- 
tion on the ground set forth in Cl. (hb) 
of sub-sec. (1) of S. 13 of the Act, un- 
less the . Court was satisfied that 
greater hardship would be caused by 
passing the decree for eviction than 
by refusing to pass it. The above ob- 
jection to the execution of the decree 
was based on the change in law that 
had occurred during the pendency of 
the appeal before the Supreme Court, 
The petitioner’s contention in — the 
court was that prior to the 
Amendment .-Ordinance of 1975, if the 
landlord - required the premises rea- 
sonably and bona fide for the use and 
occupation of himself or his family, he 
could obtain a decree for eviction of 
the tenant, but, after coming into 
force of the Amendment Ordinance 
and now the Amending Act (14 of 
1976), the Court is required to further 
examine the question of comparative 
greater hardship between the landlord 
and the tenant before passing a decree 
for eviction. According to the peti- 


tioner, the Supreme Court gave its de- 
cision on his appeal as per terms of 
the settlement between the parties 
without examining the question of 
comparative greater hardship between 
the landlord and the tenant and so the 
decree for eviction, being a nullity, is 
not executable. The learned Munsiff 
overruled the above . objection by his 
order dated 3ist January, 1978 after 
hearing the learned counsel for the 
parties, As against this order, peti- 
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tioner has come up in revision to 
this Court as stated above. 


through 
learned 
been 


3. I have carefully gone 
the record and heard the 
counsel for the parties. It has 
contended before me by the learned 
counsel for the petitioner that the 
Supreme Court had proceeded alone on 
the basis of the compromise entered 
into by the parties before it without 
satisfying itself as to the existence of 
the ground of eviction mentioned in 
Cl. th) of S. 13 (1) read with sub-sec. 
(2) of S. 14 of the Act as amended by 
Ordinance of 1975 (now Act No, 14 of 
1976) and, therefore, the decree sought 
to be executed against the petitioner 
must be declared to be a nullity. In 
support of his above contention, the 
learned counsel for the petitioner 
placed reliance on Ferozi Lal v. Man 
Mal, AIR 1970 SC 794; Kaushalya 
Devi v. K. L. Bonsal, AIR 1970 SC 838; 
K. K. Chari v R M. Sheshadri 
AIR 1973 SC 1311, Roshan Lal v. 
Madan Lal, AIR 1975 SC 2180, 
Smt. Nai Bahu v. Lala Ramnara- 
yan, AIR 1978 SC 227 and Rahman 
v. Ram Chand, AIR 1978 SC 413. 
The learned counsel for the non-peti- 
tioner, on the other hand, urged that 
the order of the Supreme Court based 
on the compromise of the parties is 
not void, because before passing an 
order in terms of the agreement of the 
parties the Supreme Court satisfied it- 
self about the existence of the ground 
on which the ground of eviction was 
based and it acted on the admission of 
the petitioner and decided the appeal 
in favour of Bhanwari Bai upholding 
the decrees for eviction passed by the 
courts below. In. support of his above 
contention, the learned counsel for the 
non-petitioner relied upon Nagindas v. 
Dalpatram, AIR 1974 SC 471; P. Raju 
v. Bala Krishna, AIR 1978 Mad 62 and 
Muni Lal v. Prescribed Authority, 
AIR 1978 SC 29, 


4. I have carefully gone through 
the rulings cited before me and con- 
sidered the rival contentions. It is not 
disputed before me that the change in 
law has occurred during the pendency 
of the appeal before the Supreme 
Court. The provisions of S. 14 (2) af 
the Act so amended by the Amend- 
ment Ordinance of 1975 (now the 
Amending Act No. 14 of 1976) have re- 
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trospective effect and govern pending 
suits as also the pending appeals based 
on the ground under S. 13 (1) (h) of 
the Act. The amended S. 14 (2) of the 
Act prohibits passing of decree for 
eviction on the ground of reasonable 
bona fide requirement of the premises 
by the landlord for the use or occupa- 
tion of himself or his family, unless 
the question of comparative hardship 
between the landlord and tenant is 
gone into and the court is satisfied 
that greater hardship would be caused 
by passing the decree than by refus- 
ing to pass it. Hence the question that 
arises for determination in this revi- 
sion-petition is whether the question of 
comparative greater hardship between 
the landlord and the tenant was gone 
into by the Supreme Court before 
deciding the appeal filed before it by 
the petitioner against the decree and 
judgment of the High Court evicting 
the petitioner from the premises in 
question. 


ð. Before dealing with this ques- 
tion, I may refer to the terms of the 
compromise agreed to by the parties 
before the Supreme Court. The terms 
are embodied in the order of the Sup- 
reme Court itself, which are as 
follows :— 

(1) the order for ejectment of the 
appellant would not be executed by 
the respondent till 3 months from 17th 
Nov. 1976; 

(2) the respondent, i e.  Bhanwari. 
Bai would deposit Rs. 3000/-, in the 
trial court minus the amount of ar- 
rears of rent due from the appellant 
within one month from 17th Novem- 
ber 1976; : 


(3) the appellant undertakes in that 
event to vacate the shop in his posses- 
sion. immediately on the expiry of 
three months from 17th Nov. 1976; 

(4) the appellant would be entitled 
to withdraw the amount deposited by 
the respondent immediately after 
vacating the shop; 


(5) if the respondent fails to deposit 


the amount of Rs. 3000/-, minus the 
amount of arrears due from the ap- 
pellant, in that case the ap- 


pellant will not be bound to vacate 
the shop in his occupation within three 
months from 17th Nov. 1976 but 
will be entitled to vacate it immedia- 
tely after two months of the intima- 
tion of the deposit of the amount in 
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the trial court and will be entitled to 
withdraw that amount from the trial 
Court; 


(6) an undertaking was given on be- 
half of the appellant that after the 
amount mentioned above was deposit- 
ed by the respondent, the appellant 
would vacate the shop in question and 
hand over the possession of the same 
to the respondent without any ob- 
struction. 


6. The terms adverted to above of 
the compromise clearly indicate that 
the Supreme Court had prima facie 
gone into the question of comparative 
hardship between the landlord and the 
tenant before giving its decision on the 
appeal filed’ before it by the petitioner 
and was prima facie satisfied upon 
material before it that greater hard- 
ship would be caused to the landlord, 
iL e. respondent by refusing to pass the 
decree. It is undoubtedly true that the 
Supreme Court decided the appeal up- 
holding the decree for eviction on the 
basis of a compromise between the 
parties but the Supreme Court ap- 
pears to have applied its mind to the 
question of comparative hardship 
tween landlord and the tenant on the 
basis of express or implied admissions 
made in the compromise itself. The 
reason for arriving at the above con- 
clusion is that the Supreme Court 
granted the appellant-petitioner three 
months’ time to surrender vacant pos- 
‘session of the shop to the landlord 
Bhanwari Bai because the Supreme 
Court considered that it would cause 
hardship to him if he is evicted out- 
right from the premises, Apart from 
this, it was ordered that Bhanwari Bai 
respondent would deposit Rs.  3000/-, 
minus the amount of arrears of rent 
due from the petitioner appellant 
within one month and the appellant 
would be entitled to withdraw that 
amount immediately after vacating the 
shop.: Again by incorporating this term 
of settlement into its order, the Sup- 
reme Court considered that it would 
be a hardship for the appellant if he 
was ejected outright and no amount is 
given to him to enable him to run his 
business elsewhere. From a bare peru- 
sal of the terms of the settlement em- 
bodied in the order of the Supreme 
Court, it appears that the petitioner 
admitted that Bhanwari Bai was en- 
titled to. possession of the shop .on the 


be- - 
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statutory ground of her bona fide and 
reasonable requirement and that no 
hardship would be caused to him if 
three months’ time was given to him 
for vacating the shop and if the land- 
lord deposited a sum of Rs. 3000/-, in 
the trial court within one month for 
giving it to him immediately after 
vacating the shop. The Supreme Court 
acted on the above admission and de- 
cided the appeal accordingly in favour 
of Bhanwari Bai. Hence, there are 
grounds for presuming that the Sup- 
reme Court was satisfied that the pre- 
mises in question were required rea- 
sonably and bona fide by the landlord 
for her use or occupation and further 
that greater hardship would be caused 
to the landlord by refusing to pass the 
decree for eviction. A party is bound 
by his own admissions and the satisfac-|. 
tion of the Court, which is a condition! 
precedent for the order of eviction un- 
der Cl. (h) of sub-sec. (1) of S. 13 read 
with sub-sec. (2) of S. 14 of the Act 
as amended by the Amendment Ordin- 
ance (now Act No. 14 of 1976), can be 
based on it. Reference in this connec- 
tion may be made to the authority of. 
the Supreme Court Nagindas v.. Dal- 
patram (AIR 1974 SC 471) (supra) 
wherein their Lordships were pleased 
to make the following relevant obser- 
vations on this point in para 26 af 
pages 476 and 477:~~ 


“From a of the cases 
cited at the bar, the principle that em- 
erges is, that if at the time of the 
passing of the decree, there was some 
material before the Court, on the basis 
of which, the Court could be prima 
facie satisfied, about the existence of 
a statutory ground for eviction, it will 
be presumed that the Court was so 
satisfied and the decree for eviction 
apparently passed on the basis of a 
compromise, would be valid. Such 
material may take the shape either of 
evidence recorded or produced in the 
case, or it may partly or wholly be in 
the shape of an express or implied ad- 
mission made in the compromise agree- 
ment, itself. Admissions, if true and 
clear, are by far the best proof of the 
facts admitted. Admissions in pleadings 
or judicial admissions, admissible un-— 
der S. 58 of. the Evidence Act, made 
by the parties or their agents at or- 
before the hearing of the case, stand 
on a higher footing than’ evidentiary 
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admissions. The former class of admis- 
sions are fully binding on the party 
that makes them and constitute a 
waiver of proof. They by themselves 
can be made the foundation of. the 
rights of the parties. On the other 
hand, evidentiary admissions which are 
receivable at the trial as evidence, are 


by ‘themselves, not conclusive. They 
can be shown to be wrong.” 
Consequently, the objection of the 


petitioner relating to non-executability 
of the decree on the: ground of its be- 
ing a nullity was not tenable and was 
rightly overruled by the court below. 


7. The revision-petition has no force 
and is hereby dismissed. As the revi- 
sion-petition is disposed of on a point 
of law, the parties shall bear their 
own costs of this revision-petition. 

Revision dismissed. 
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Rajasthan Municipalities Act (33 of 
1959), S. 143 (1) — Suit challenging the 
assessment or levy of octroi — Civil 
Courts jurisdiction expressly barred 
by the Act. (Civil P. C. (1908), S. 9) 
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D Cc. & G. Mills Co. v. Kota 


Municipality . (Prs. 1-3]. Raj, 177 


K. K. Mehrish and S. R. Joshi, for 
Appellants; S. P. Tyagi, for Respon- 
dent. Dr. S. K. Tiwari, A. G., for the 
State. l 


JUDGMENT :— This civil second ap- 
peal under S. 100, Civil P. C. is direct- 
ed against the judgment and decree 
dated 30th April, 1977, of the learned 
Civil Judge, Kota, whereby the judg- 
ment and decree of the learned Mun- 
siff Court No. 3, Kota dated 23rd 
April, 1973 were reversed. 


-2. The brief facts of the case, which 
are relevant for the disposal of this 
appeal are that the plaintiff-appellant 
filed a suit in the Court of the learned 
Munsiff and Magistrate Court No. 3, 
Kota on 22nd May, 1968 for a per- 
manent injunction against the Munici- 
pal Council, Kota with the averments 
that the general rate for charging 
octroi on coal was .05 paise per quinial 
according to the notification of the 
Government under S. 104 of the Rajas- 
than Municipalities Act, 1959, issued in 
the year 1962. The  plaintiff-appellar'’ 
made a representation to the State 
Government on which the State Gov- 
ernment on 14th Feb. 1968, issued a 
notification under S. 104 of the Rajas- 
than Municipalities Act, 1959, declaring 
that the octroi payable by the plaintitf 
on coal would be .01 paise per quir.tal 
with effect from Ist July, 1964 and 
onwards. The Municipal Council, Kota, 
however, issued a notice of demand at- 
the rate of .95 paise per quintal. The 
plaintiff-appellant claimed that the 
notice of demand issued by the Muni- 
cipal Council, Kota is illegal and that 
the Municipal Council be. restrained by 
means of an injunction from realising 
octroi at the rate of .05 paise per 
quintal instead of .01 paise per quintal. 
3. The. Municipal ‘Council, however, 
contended that the State Government 
had no authority to issue a notification 
specifying the rate of octroi to be 
charged from the  plaintiff-appellant, 
on the representation made by the 
plaintiff. The State Government, how- 
ever, on 13th May, 1968, issued another 
notification under S. 104 of the Rajas- 
than Municipalities Act  superseding 
the previous notification and fixed oct- 
roi on thé coal at the rate of .05 paise 
per quintal. It was also contended on 
behalf of the Municipal Council, Kota 
that when the plaintiff-appellant : has 
already preferred an- appeal before the. 
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Collector, Kota under S. 143 of the 
Rajasthan Municipalities Act, the Civil 
Courts have no jurisdiction to enter- 
tain a suit of this nature. It was, 
therefore, contended that the proceed- 
ings before the Civil Courts are 
patently -without . jurisdiction and de- 
serve to be quashed, 


4. The plaintiff-appellant, however, 
contended that the notification dated 
14th Feb. 1968 directing the ‘Municipal 
Council to realise octroi at the conces- 
sional rate of .01 paisa per 
with effect from Ist July, 1964 on 
steam coal was within the competence 
of the State Government, It was also 
contended that though the notification 
purports to have been issued under 
S. 104 of the Act, yet the notification 
was issued under S. 107 (5) of the Act. 
It was also contended that once it is 
held that the notification was issued 
under S. 107 (5) of the Act, then the 
contention of the defendant that no 
representation was made by the Mu- 
nicipal Council, Kota before the State 
Government’ as envisagéd under S. 104 
of the Act, loses all significance. It was 
also contended that quoting of a wrong 
section in the notification cannot in 
any way invalidate the notification. 
Once it is held that the State Govern- 
ment held the authority -to issue such 
notification the mere.fact that the 
notification has been issued under Sec- 
tion 104 instead of S. 107 (5) of the 
‘Act would not render the notification 
invalid. It was also contended that the 
principle underlying the legal maxim 
“omne majus continet in se minus” 
would apply to the facts of the present 
ease, If the State Government has the 
authority to completely remove the 
levy of octroi on a particular article 
or commodity then it has also the 
power and authority to charge  octrol 
at a concessional rate. It was also con- 
tended that perusal of the notification 
dated 14th Feb. 1968 would reveal 
that in the opinion of the State Gov- 
vernment . reasonable grounds existed 
for granting a partial exemption from 
payment of octroi duty on steam -coal 
to the plaintiff-appellant. It was also 
contended that the. learned lower 
Court has wrongly relied on-the view 
taken in Municipal Board v. State of 


Rajasthan, 1975 WLN 530: (1976 Tax 
LR 1323 (Raj)). It was contended that 
the ratio decidendi of the ruling 


quintal . 
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given in this case has been misunder- 
stood and misinterpreted by the learn- 
ed lower appellate Court. It was also 
contended that the notification issued 
on 13th May, 1968 does not in any way 
affect the special notification issued 
with respect to the individual or excep- 
tional cases. The notification dated 13th 
May 1968 neither expressly nor implied- 
ly repeals the notification dated 14th 
Feb, 1968. It was also contended that 
by virtue of S, 9 of the Civil P. C 
a Civil Court is ‘competent to entertain 
the suit of this nature wherein an in- 
junction is sought against. the Munici- 
pal Council realising octroi at enhan 
ced rates. 


5. As an important question of law 
pertaining to the interpretation of Sec- 
tion 104 and S. 107 of the Act was in- 
volved the Advocate General was also 
called upon to express the view on be- 
half of the State Government. 

6. The contention of the learned 
Advocate. General is. that the notifica- 
tion has been correctly issued under 
the provision of S. 104 of the Act. It 
was contended that the notification 
has’ not’ been issued under the powers 
vested’ in the State Government under 
S. 107 (5) of the Act. It was, however, 
contended that such a notification 
could have been issued by the State 
Government under the - provisions of 
S. 107 (4) of the Act, Reliance v 
placed on Chhagan Lal v. State of 
Rajasthan, 1964 Raj LW 494 and Johari 
Mal v. State; AIR 1969 Raj 146. 


7. The learned counsel for the 
plaintiff-appellant placed reliance on 
Atma Ram v. State of Punjab AIR 


1959 SC 519, B. N. Upadhyaya v. State 
AIR 1972 Pat 307, Jamnabai v. Sur- 
yabhan, AIR 1974 Bom 142, P. Bala- 
kotaiah v. Union of India, ATR 1958 
SC 232, Afzal Ullah v. State of Uttar 
Pradesh, AIR 1964 SC 264 and Munici- 
pal Board v. State of Rajasthan 1975 
WLN 530: (1976 Tax LR 1323 (Raj)). 

8. The learned counsel for the de- 
fendant Municipal Council placed re- 
liance on Bata Shoe Co. v. City of 
Jabalpur Corporation, 1977 (2) SCC 
472: (AIR.1977 SC 955) and. Kamala 
Mills v. Bombay State AIR 1965 SC 
1942. _ i 

9, The respective contentions of.th 
learned counsel for the parties have 
been considered and the record of the 
case carefully , perused, ; 


. 
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10. The learned trial Court framed 
Issue No, 2 as under:— 


“2. Whether Civil Court has no 
jurisdiction to decide the suit in view 
of the provisions of the Rajasthan 
Municipalities Act? 

Issue No. 3 reads as under :— 

“3. Whether the judgment cannot be 
given in this case as matter regarding 
the assessment is pending before the 
Collector (Appellate Authority)? 

11. S. 143 of the Rajasthan Munici- 
palities Act, 1959 reads as under :— 

“143. Bar to jurisdiction of civil and 
criminal Courts in matter of taxation: 

(1) No objection shall be taken to a 
valuation or assessment nor .shall the 
liability of a person to be assessed or 
taxed be questioned in any other man- 
mer or by any other authority than is 
provided in this Act. 

(2) The order of the appellate au- 
thority confirming, setting aside or 
modifying an order in respect of 
valuation or assessment or liability to 
assessment or taxation shall be final; 
provided that it shall be lawful . for 
the appellate authority, upon applica- 
tion or on its own motion, to review 
any order passed by it in appeal by a 
further order passed . within three 
months from the date of the original 
order.” 


12. 5. 84 (8) of the C. P. and Berar 
Municipal Act, 1922 reads as under :— 


“No objection shall be taken to 
any valuation, assessment or levy 
nor shall the liability of any person 


to be assessed or taxed. be questioned, 
in any other manner or yi any other 
authority than is provided in this Act.” 


13. It would thus be seen that 
sub-sec, (1) of S. 143 of the Rajasthan 
Municipalities Act, 1959 is in pari 
materia with S. 84 (3) of the C. P. and 
Berar Municipal Act, The provisions of 
S, 84 (3) of the said Act of 1922 have 
been a subject-matter of interpreta- 
tion by the Supreme Court in Bata 
Shoe Co. v, City of Jabalpur Corpora- 
tion (AIR 1977 SC 955) in which it has 
been held as under (at p. 962):— 


“S. 84 (3); C. P. and Berar Munici- 
palities Act, 1922, provides that no ob- 
jection shall be taken to any assess- 
ment nor the Hability of any person to 
be assessed be questioned, in any other 
manner or by any other authority 
than is provided in the Act, 


D. C. & G. Mills Co, v. Kota Municipality 
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The plaintiff company had paid oc- 
troi duty to the defendant Municipality 
at a certain rate under the C. P. and 
Berar Municipalities Act, 1922. The 
defendant reopened and revised the 
assessment and also levied double duty 
by way of penalty. After pursuing the 
remedies under the Act and getting 
some relief the plaintiff paid the 
amounts as finally decided under pro- 
test, and filed a suit for recovery on 
the ground that the defendant was not 
entitled to levy the amounts by way 
of octroi duty and penalty. The trial 
Court decreed the suit and the High 
Court modified the decree.” 


In appeal to the Supreme Court, it 
was held as under (at pp. 963, 964):— 


“The suit is barred from cognizance 
of the Civil Court. 


(1) Both the Act and the Rules con- 
tain provisions enabling the aggrieved 
party to effectively challenge an illegal 
assessment or levy for double duty. 
By reason of the existence and availa- 
bility of those special remedies, the 
ordinary remedy by way of a suit 
would. be excluded on a true interpre- 
tation of S. 84 (8). 

(a) The first proposition in Dhula- 
bhai’s case refers to cases where the 
statute merely gives finality to orders 
of special tribunals, and in such cases, 
the Civil Court’s jurisdiction would 
not be excluded if the provisions of 
the particular Act are not complied. 
with. The instant case does not fall 
under this proposition because S. 84 
(3) does not merely give finality but 
expressly provides that the orders of 
the special tribunal shall not be ques- 
tioned in any other manner or by any 
other authority than is provided in 
the Act. The second proposition deals, 
in its first paragraph with cases where 


there is an express bar to the Civil 
Courts jurisdiction, and its second 
paragraph deals with cases where 


there is no express exclusion. The ins- 
tant case falls under either of these 
two paragraphs which renders it 
necessary to examine whether the Act 
creates special rights and liabilities, 
provides for their determination by 
laying down that such rights and liabi- 
lities shall be determined by the spe- 
cial tribunals constituted under it and 
whether remedies normally associated 
with actions in Civil Courts arẹ pre- 
scribed by the Act, 
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(b) In the-present case, not only 
does the Act provide an effective re- 
medy to an aggrieved party to chal- 
lenge the assessment of octroi duty 
_ and to claim refund of duty illegally 
paid or recovered, but the plaintiff, in 
fact, availed itself of those remedies. 
Having exhausted the remedies under 
the Act and having been benefited 
partly by the appellate decision, the 
respondent has turned to the Civil 
Court to claim refund. That is imper- 
missible in view of S, 84 (3). 


(2) Section 66 (1) (b) and Rr. 6 (b),9 
(a), (b) and (c), 10 (b), 12, 13 (a) and 
(b) and 14 (b) show that the 
appellant possesses the right and the 
power to assess and recover octroi 
duty and double duty on goods which 
are brought within the municipal H- 
mits for sale, etc. The circumstances 
that the appellant might have acted 
in excess of or irregularly in the 
exercise of that power cannot support 
the conclusion that the assessment or 
recovery of the tax is without juris- 
diction. If the appropriate authority, 
while exercising its jurisdiction and 
powers under its relevant provisions 
of the Act, holds erroneously that an 
assessment already made can be cor 
rected or that an assessee is liable to 
pay double duty, when R. 14 (b), in 
fact, does not justify such an imposi- 
tion, it cannot be said that the deci- 
.sion of the authority is without juris- 
diction. Questions of the correctness 
of the assessment, apart from its con- 
stitutionality, are for the decision of 
the authorities set up by the Act and 
a civil suit cannot lie if the orders of 
those authorities are given finality. 


(a) In the instant case there is no 
constitutional prohibition to the assess- 
ment. The argument that double duty 
was levied though not justified by the 
terms of R. 14 (b) goes to the correct- 
ness of the levy and not to the juris- 
diction of the assessing authority. That 
rule authorises the imposition of 
double duty if dutiable articles are 
imported (i) without paying the duty, 
or (ii) without giving the requisite de- 
claration. It may be that neither of 
these two eventualities occurred and 
therefore there was no justification for 


imposing double duty. But the error 
could be corrected only in the manner 
provided. in the Act and. by the 
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authority prescribed therein. The re 
medy by way of suit is barred.” 


14. In Kamala Mills v. Bombay 
State (AIR 1965 SC 1942) it has been 
held as under (at pp. 1946, 1947, 1951, 
1952) :——- 


“The normal rule prescribed by Sec- 
tion 9 of the Code of Civil Procedure 
is that the Courts shall (subject to 
the provisions contained in the Code) 
have jurisdiction to try all suits of a 
civil nature excepting suits of which 
their cognizance is either expressly or 
impliedly barred. A claim by the dea- 
lers for the refund of sales tax 
which is alleged to have been paid by 
them through mistake is a claim of a 
civil nature. It should normally be 
triable by the ordinary courts of com- 
petent jurisdiction as provided by 
S. 9. But the jurisdiction of the civil 
courts to try suits of a civil nature 
can be excluded either expressly of 
impliedly. This is laid down in this 
section itself. The question about the 
exclusion of the jurisdiction of civil 
Courts either expressly or by neces- 
sary implication must be considered, 
in every case,’ in the light of the 
words used in the statutory provision 
on which the plea is rested, the 
scheme of the relevant provisions, 
their object and their purpose. 


Whenever a plea is raised before a 
civil Court that its jurisdiction is ex- 
cluded either expressly or by neces- 
sary implication to entertain claims of 
a civil nature, the Court naturally 
feels inclined to consider whether the 
remedy afforded by an alternative pro- 
vision prescribed by a special statute 
is sufficient or adequate. Where the 
exclusion of the civil Court’s jurisdic- 
tion is expressly provided for, the 
consideration as to the scheme of the 
statute in question and the adequacy 
or the sufficiency of remedies provid- 
ed for by it may be relevant, it can- 


not, however, be decisive. But when 
exclusion is pleaded as a matter of 
necessary implication, such considera- 


tions would be very important and, in 
conceivable circumstances, might even 
become decisive. If a statute creates a 
special right or a liability and pro- 
vides for the determination of the 
right and liability to be dealt with by 
tribunals specially constituted in that 
behalf, and it further lays down that 
all questions about the said right and 
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liability shall be determined by the 
tribunals so constituted, it is pertinent 
fo enquire whether remedies normally 
associated with actions in civil courts 
are prescribed by the said statute or 
not.” 


15. In the present case, the objec- 
tion regarding the jurisdiction of the 
Civil Court to try a suit of this nature 


. 2 and 3 as stated above. In view 
of the ratio decidendi laid down ‘by 
the Supreme Court in Kamala Mills 
v. Bombay State (AIR 1965 SC 1942) 
and Bata Shoe Co. v. City of Jabalpur 
Corporation (AIR 1977 SC 955) there 
could be absolutely no hesitation in 
holding that a civil suit of the present 
nature is expressly barred by the pro- 
visions of S. 143 (1) of the Rajasthan 
Municipalities Act. Section 9 of the 
Code of Civil Procedure is of a gene- 
ral character, but the powers so con- 
ferred by S. 9 of. the Civil P. C. in 
Civil Courts are subject to such ex- 






The provisions 
Rajasthan. Municipalities Act, 
Clearly exclude the jurisdiction of the 

ivil Courts and have set up a forum 
whereby the assessment or levy of 
octroi could be challenged. As a mat- 
ter of fact, in the instant case, the 
plaintiff has already filed an appeal 


before the appellate authority, , that is, 


the Collector. 


16. Having given my most anxious 
consideration to the arguments advanc- 
ed. by the learned counsel for- the 
parties and the submissions made by 
the Advocate General, I have no hesi- 
tation in holding that the jurisdiction 
of the Civil Courts is barred and the 
present suit. filed by the  plaintiff-ap- 
pellant is totally’ misconceived. In view 
of this finding on issues Nos. 2 and 3 
it is not necessary to examine whe- 
ther the notification issued under the 
provisions of S. 104 was' validly issu- 
ed by the State Government, or the 
said notification should have been 
issued under S. 107 of the Rajasthan 
Municipalities Act -and. also whether 
the State Government had the autho- 
rity to issue such a notification. As a 
matter of fact, all these questions can 
be legitimately agitated before ‘the ap- 
pellate authority and. it would be for 
fhe appellate authority to take a deci- 
‘sion on merits. The observations made 
by the learned trial Court. and the 
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-appellate' - Court shall- 
not be taken into consideration by 
the appellate authority as the Civil 
Courts have no jurisdiction to enter- 
tain a suit of this nature. 


learned lower 


17. For the reasons stated above, 
the appeal filed by the plaintiff is 
hereby dismissed. . The plaintiffs suit 
shall stand dismissed. However, look- 
ing to the facts and circumstances of 
the case, the parties are left to bear 
their own costs, 

Appeal dismissed. 
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- Vijay Goods Transport Co., Petitioner 
v. The State of Rajasthan ‘and others, 
Non-petitioners. . 

Civil Writ Petn. No.: 342 of 1978, D/- 
26- 5-1978. 

(A) Constitution ‘of India, Art. 226 — 
Writ jurisdiction — Tenders of Govern- 
ment Contract — Conditions of tender 
stipulating Government’s right to. reject 
tender without assigning any reason — 
Acceptance of tender of respondent in 
preference to that of petitioner’s — Claim 
being one involving decision on detailed 
evidence, writ petition not maintainable. 
AIR 1960 All 72, Rel. on. (Para 4) 


Anno: AIR Comm., Const. of India (2nd 
Edn.), Art. 226, N. 17 (k). l 


(B) Constitution of India, Art. 14 — 
Right of equality — Acceptance of one’s 
tender in preference to other’s tenders — 
Article 14 not violated — Choice is with 
Government as to whom contract to be 
paven between several tenderers. 

(Para 5) 


Anno: AIR Comm., Const. of India (2nd 
Edn.), Art. 14, N. 1 (ñ. 


(C) Constitution of India, Art. 226 — 
Writ petition — Maintainability — In- 
vitation of tenders for Govt. Contract — 
Tenders not invited under any statute — 
Writ petition on allegation of waiver of 
conditions of notice inviting in some cases, 
not maintainable as the question falls 
within the field of contract. AIR 1959 SC 
490, Rel..on. AIR 1967 SC 1753, Ref. 

» (Paras 5 and 6) 

Anno: AIR Comm., Const. of India (2nd 
Edn), Art. 226, N. 37. ` 


GV/HV/C802/78/PNK/SNV 
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(D) Constitution of India, Art. 226 — 


_Writ petition — Preconditions for main- 


tainability. 


Demand of justice and its refusal must 
precede the filing of a petition asking for 
a direction or writ of mandamus. AIR 
1972 SC 2060, AIR 1975 SC 538, Foll. 

(Para 7) 

Anno: AIR Comm., Const. of India, 

Art. 226 Notes 23, 112. 
Cases Referred: Chronological Paras 
AIR 1975 SC 538 : 1975 Lab IC 363 7 
AIR 1972 SC 2060 : 1972 Lab IC 1270 7 
AIR 1967 SC 1170 3 
AIR 19867 SC 1753 6 
AIR 1960 All 72 4 
AIR 1959 SC 490 5 

P. K. Sharma, for Petitioner. 

ORDER :— This is a writ petition filed 
under Art. 226 of the Constitution, by 
Vijay Goods Transport Company through 
its partner Gopi Chand, praying for 
issuance of a direction not to take into 
consideration the tender submitted by 
respondent No. 4 and to accept the tender 
of the petitioner authorising him to tran- 
sport stationery goods from one place to 
the other. 


2. From the petition it appears that 
tenders relating to transportation of sta- 
tionery articles by respondent No. 3, were 
invited. The petitioner as well as other 
persons including respondent No. 4 sub- 
mitted their respective tenders for the 
above purpose which were to be opened 
by respondent No. 3 on Jan. 13, 1978, at 


-{1 a.m. in the presence of the interested 


parties. All the conditions under which 
tenders were to be accepted need not be 
mentioned except those having a bearing 
for the decision of this petition. One of 
the conditions was that no tender which 
was not accompanied by a deposit of 
earnest money of Rs. 500/~ was to be con- 
sidered and further another condition was 
that a tender could be accepted or rejected 
without assigning any reason and that 
full authority to do so would vest in the 
State Central Printing Press. On Jan. 13, 
1978, at the schedule time the tenders so 
submitted were opened and scrutinised. 
The tender submitted by M/s. National 
Transport Corporation (respondent No. 4), 
was accepted as competitively it was the 
lowest in rate. 


3. The present petition has been filed 
to questioning the acceptance of the ten- 
der offered by respondent No. 4. The 
contention is that tenders, submitted by 
M/s. National Transport Corporation (res- 
pondent No. 4) and M/s. Jai Bharat Trans- 
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port Company, were not in order, as botb 
of them were not accompanied by the 
requisite deposit of Rs. 500/- each as 
earnest money, whereas the tenders, 
submitted by the petitioner M/s. Jaipur 
Golden Transport Co. (P.) Ltd., M/s. 
Vijay Goods Transport Co. and Jai-Shan- 
ker Goods Transport Co., were accom-~ 
panied by a deposit of Rs. 500/- each as 
earnest money, The rate quoted by the 
petitioner was the lowest of all quoted in 
the valid tenders. Petitioner argues that 
thus the rate quoted by it was the lowest 
among the valid tenders. The petitioner 
further contends that the concern is 
entitled to a fair treatment equally be- 
fore the law or the equal treatment of 
protection of law under Art. 14 of the 
Constitution. He is, therefore, entitled 
to the grant of a contract for transport- 
ing stationery articles. Refusal to the 
acceptance of the tender of the petitioner 
infringes the fundamental right of the peti- 
tioner conferred by Art. 14 of the Constitu- 
tion. The discrimination or the arbitrari- 
ness is writ large on the face of it, justify- 
ing interference by this court. Learned 
counsel places reliance on State of Madhya 
Pradesh v. Thakur Bharat Singh, AIR 
1967 SC 1170, as also on other cases 


relating to civil services in support of 
his contention. 
4. I am afraid none of these above 


contentions is acceptable. 
petitioner claims to have filed a valid 
tender. But by merely filing a tender, 
he had not acquired any absolute right 
to obtain the contract, because wunder 
Cl. 25 of the conditions of tender (An- 
nexure 1) the authority reserved power 
to accept or reject a tender without 
assigning any reason. Whether the exer- 
cise of that power in the case in hand 
was correct or not is a matter which can 
appropriately be decided by a civil court, 
where evidence can be given and examin- 
ed at length. Competitive claims in the 
field of contract are required to be 
thoroughly investigated and determined 
on the basis of evidence to be adduced 
by the parties in a civil suit and the same 
cannot be conveniently and satisfactorily 
decided in exercise of extraordinary and 
discretionary powers under Article 226 
of the Constitution. In a summary pro- 
ceeding it is not possible to record de- 
tailed evidence which appear to be neces- 
sary for considering the nature of the 
allegations made and relief claimed. Such 
a case is eminently fit for being decided 


by a civil court vide Union Construction 


No doubt the 
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Co., (P) Ltd v. Chief Engineer Eastern 
Command, Lucknow, AIR 1960 AN 72. 


5.° The gist of the present matter is 
breach, if any, of the terms of the notice 
calling tenders. Coming now to the argu- 
ment under Art. 14 of the Constitution. 
There can be no dispute that a citizen 
has right to do business. He has a right 
to be considered along others. It is not 
the case of the petitioner that his tender 
was excluded. from being considered 
along with others. 
case of discrimination if at the stage of 
scrutinising the tenders, respondent No. 3 
would have rejected the tender of a. party. 
for not making deposit of Rs. 500/- as 
earnest money and would have consider-~ 
ed the tender of the respondent: No. 4 
though it suffered from some defect but 
no such thing happened. It is perfectly 
open to the Government, as is open to a 
private party to choose a person of their 
liking, keeping in view the competence of 
the tenderer to fulfil the terms of the 
offer. When one person is chosen in pre- 
ference to another, the aggrieved party 
cannot claim protection under Art. 14, 
because the choice of the person capable 
of fulfilling the terms of a particular con- 
tract is left: to the Government. The 
breach of the terms of the notice inviting 
tenders, if any, may perhaps entitle the 
person aggrieved to sue for damages or 
for specific performance: The alleged 
breach does not indicate the violation of 
legal and public duties or statutory 
duties to the remedy of which the peti- 
tioner could have claimed by issuance of a 
writ of mandamus. Admittedly, the notice 
(Annexure 1) inviting tenders was not 
issued under the provisions of any sta- 
tute. The petitioner’s case was consider- 
ed along with others, The question whe- 
ther the respondents had the right to 
waive certain terms of the notice inviting 
tenders falls within the field of contract. 
The cases relied upon by the petitioner 
relate to the breach of the exercise of 
statutory power or duty and none of them 
can be of any avail to the petitioner, It 
cannot be said that when the State or its 
officer purported to have operated within 
the contractual field, the appropriate re- 
medy by way of a petition under Art. 226 
of the Constitution and not by any ordi- 
nary suit. In this connection it will be 
useful to make a reference to almost an 
identical case, reported in C. K. Achutan 
v. State of Kerala, ATR 1959 SC . 490, 
wherein their Lordships of the vee 


Court observed (at p. 492): 
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‘Where one person is chosen rather 
than another the aggrieved party cannot 
claim the protection of Art. 14 because 
the choice of the person to fulfil a parti- 
cular contract must be. left to the Gov- 
ernment. 

In the same case it has been observed 
“Breach of the contract, if any, may en- 
title the person aggrieved to sue for 
damages,” 


From the above discussion it is clear that 
every tenderer whose offer to perform a 
contract is refused cannot be said to have 
been denied equal protection of law under 
Art, 14 of the Constitution, 


6.. In order- to sera the authorities 
to accept the tender submitted by the 
petitioner and make a contract for trans- 
portation, it must be shown that the 
aggrieved party has a legal right under 
statute to enforce its performance. In the 
instant case it has not been shown by 
the petitioner that there is any statute 
or rule having the force of law which 
casts a duty on the respondents Nos. i 
to 3 which they have failed to perform. 
Terms of tender mentioned in the notice 
(Annexure 1), do not have the force of 
rule or law. They do not confer any right 
on any person and a tenderer cannot 
claim any right on the basis of an admin- 
istrative instruction. It may be open to 
Government to take disciplinary action 
against its employees who do not follow 
the administrative instructions prescribed 
by the standard form in tender notices. 
But non-observance of such executive or. 
administrative instructions does not, in my 
opinion, confer any right on any member 
of the public like a tenderer to ask for a 
writ against the Government by a peti- 
tion under Art. 226. Reference may be 
made to G. J. Fernandez v. State of 
Mysore, AIR 1967 SC 1753. 


7. In the writ petition there is also no 
assertion that a demand for justice had 
been made against the violation of peti- 
tioner’s right. As authoritatively laid 
down by their Lordships of the Supreme 
Court in Kamini Kumar Das Choudhary 
v. State of West Bengal, AIR 1972 SC 
2060 and Amrit Lal v. Collector Central 
Excise Central Revenue, AIR 1975 SC 538,! 
in para 25, “that a demand of justice and! 
its refusal must precede the filing of al 
petition asking for a direction or writ of 
mandamus.” In the case of failure to make 
demand on the part of the petitioner here’ 


for justice operates as a bar against a 
maintainability of the writ petition, 


l 
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8. The result, therefore, is that the AIR 1968 Guj 202 3: 
writ fails and it is dismissed summarily. AIR 1968 Punj 360 3 
Writ petition dismissed, a R e K i : 

l AIR 1963 Puni 510 3 

AIR 1962 SC 1334 3 

AIR 1978 RAJASTHAN 134 eee : 

AIR 1958 Andh Pra 18 3 

K. D. SHARMA, J. AIR 1957 Cal 702 3 


Hemraj, Petitioner v. Income-tax Re- 


covery Officer, Jodhpur, Respondent. 

Civil Writ Petn. No. 65 of 1976, 
21-4-1978. 

Constitution of India, Art. 226 — Civil 
P, C. (1908), S. 141 and O. 22, Rr. 3 and 4 
— Limitation Act (1963), Art. 120 — Pro- 
vision of S. 141 and O. 22, -C. P. C. and 
Art. 120, Limitation Act not applicable to 
writ proceedings — Writ jurisdiction is 
not civil jurisdiction — Only general 
rules relating to substitution be followed. 

The High Court, when exercises its ex- 


D/- 


traordinary jurisdiction under Art. 226 of. 


the Constitution, cannot be said to be the 
Court of Civil Jurisdiction. This special 
jurisdiction of a High Court aims at se- 
curing a very speedy and efficacious re- 
medy. If all the elaborate and technical 
rules of C. P. C. were to be imported 
through S. 141 of the Code into those writ 
proceedings, their very purpose is likely 
to be defeated by proceedings being 
delayed. (Para 4) 

From the explanation appended to the 
amended S. 141, C. P. C., it will be clear 
that S. 141 does not apply to proceedings 
‘under Art. 226 of the Constitution. It 
therefore follows that O. 22, C. P. C. does 
not apply to the writ proceedings. Only 
general rules relating to substitution may 
be followed on the ground of equity, jus- 
tice and good conscience but there is no 
scope for importing the technical rules of 
_ limitation contained in Art. 120 read with 
O.. 22, R. 4, C. P..C. which provides 90 
days’ time for making an application for 
the substitution of legal representatives. 
(Case law discussed). (Para 5) 


Anno: AIR’ Comm., Civil P. C. (8th 
Edn.), S. 141, N. 5-A and O. 22 (Gen), 
N. 2; AIR Comm., Const. of India (2nd 
Edn), Art. 226, N..42; AIR Comm, Lim. 
Act (5th Edn.), Art. 120, N. 2. 


Cases Referred: Chronological Paras 


AIR 1977 Punj 87-(FB) | 3 
AIR 1974 SC 2105 2. 
ILR (1973) 1 Punj 306 = 3 
AIR 1969 Raj 41 . 4 
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B. L. Purohit and I. C. Bhati, for Peti- 
tioner; S. K. Mal Lodha, for the Revenue, 


M. L. JOSHI, Actg. C. J.:— This writ peti- 
tion has been filed by the petitioner Hem- 
raj under Art. 226 of the Constitution of 
India for issuance of an appropriate writ, 
direction or order, prohibiting the res- 
pondents from recovering the amount of 
annuity deposit in the sum of Rs. 1,885/~ 
in relation to the- assessment year 1964-65 
and also for quashing any certificate 
issued by the Income-tax Officer in that 
behalf. The petition was filed on 8-1- 
1976. The petition came up before the 
then Acting Chief Justice and Hon’ble 
M. L, Jain J. on 27th of January 1976; on 
which date the Court ordered to issue 
notice to show cause as to why this writ 
petition be not admitted. On 18-8-1977 
the matter again came in the Court. On 
that date, the learned counsel for the peti- 
tioner informed the Court that the peti- 
tioner has died and he asked for granting 
time to bring the legal representatives of 
the deceased petitioner on the record. On 
3-12-1977 an application was filed by 
Mr. B. L. Purohit on behalf of the legal 
representatives. This application was 
filed under S. 151 C. P. C. In this applica- 
tion it was stated that the petitioner 
Hemraj had died on 9-8-1977 at Jodhpur 
and so he prayed for substituting them in 
the place of the petitioner. This applica- 
tion came before Hon’ble Sen J., the then 
Acting Chief Justice and Justice R. L, 
Gupta on 26th of Jan, 1978. Shri S. K. 
Mal Lodha learned counsel for the Tax 
Recovery Officer on that date. raised an 
objection that the application for substi- 
tution of the legal representatives being 
barred by time, no order of substitution 
can be made. The case was purely on ad- 
mission stage and the Court ordered the 
substitution of the legal representatives, 
subject to objection, if any, at the time 
of the arguments, for admission of the 
petition.. The substitution of the legal re- 
presentatives was thus provisionally al- 
lowed. The matter ultimately came up 


for’ admission .on 3-4-1978 before us. On 


that date Mr.: Lodha. reiterated his preli- 
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minary objection that the application for. 
substitution of legal representatives on 
record having not been made within 90 
days as provided by Art. 120 of the Indian 
Limitation Act read with Rule 4 of 
O. XXII C. P. C., the petition. has abated. 


2, We have heard the learned counsel 
for the parties. Mr. Lodha has contended 
that the provisions of O. XXI, R. 3 and 
R. 4 of the C. P. C. and Art. 120 of the 
Indian Limitation Act apply to these pro- 
ceedings and application having been 
made more than 90 days after the death 
of the petitioner, the writ petition has 
abated. On the other hand, Mr. B. L. 
Purohit, learned counsel for the legal 
representatives, has contended that the 
jurisdiction, which the High Court exer- 
cises under Art. 226 of the Constitution, 
is a special type of jurisdiction and not 
of ordinary type of jurisdiction exercised 
by a court of civil jurisdiction within the 
meaning of S. 141 of the C. P. C. and 
that consequently the provisions of 
O. XXII C. P. C. has no application. He 
further submitted that the delay in fil- 
ing the application was not at all inordi- 
nate and Court should alow the substi- 
tution of the legai representative and 
there is no valid 
ing the writ petition as having abated. 


3. The aforesaid contentions resolved 
themselves into the issue whether an ap- 
plication under Art. 226 of the Constitu- 
tion is a proceeding in a court of civil 
jurisdiction within the meaning of S. 141 
of thé C. P. C. There was difference of 
opinion as to whether 5. 141 C. P. C. 
applies to writ petition instituted under 
Arts. 32 and 226 of the Constitution of 
India. According to the one set of cases 
a writ proceeding is one of civil jurisdic- 
tion and S. 141 C. P. C. applies to such 
proceedings. This set of cases comprised 
the decisions rendered in Gursewak 
Singh v. Vice-Chancellor, Gurunanak 
University (ILR (1973) 1 Punj 306); Ibra- 
himbhai v. State of Gujarat (AIR 1968 
Gui 202); Asstt. District Panchayat Officer 
Rai Bareli v. Jainarain Pradhan (AIR 
1967 All 334); Sona Ram Bangaram v. 
Central Government (AIR 1963 Punj 
510) and Adinarayana v. State of Andhra 
Pradesh (AIR 1958 Andh Pra 16). The 
second set of decisions is represented by 
the decisions of Bhagwan Singh v. Addl. 
Director Consolidation (AIR 1968 Punj 
360), Chand Mal v. State of Rajasthan 
(AIR 1968 Raj 20), Bharat Board Mills 
Ltd v. Regional Provident Fund Commr. 
(AIR 1957 Cal 702) and State of U. P. v. 
Mukhtar Singh (AIR ‘1957 All 505).:. In 


justification for treat- 
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these sets of cases it has been held that 
writ proceeding is: a proceeding of spe- 
cial nature.and not one in ‘a Court of 
civil jurisdiction’ .and therefore, 5S. 141 
C. P. C. would not apply to such pro- 
ceedings. The third view has been adopt- 
ed in Rainbow Dyeing Factory Salem v. 
Industrial Tribunal (AIR 1959 Mad 137) 
in which it has been held that a writ 
proceeding is not in-the nature of a civil 
suit and so S. 141, C. P. C. could not be 
invoked so as to govern proceedings 
under Art. 226 of the Constitution. In 
Devendra Pratap v. State of U. P. (AIR 
1962 SC 1334) the Supreme Court observ- 
ed that the bar of O: 2, R. 2 C. P. C. 
will not apply to a petition for a high 
prerogative writ under Art. 226 of the 
Constitution. In Babubhai v. Nandlal 
(AIR 1974 SC 2105) the Supreme Court 
has held that writ petition is essentially 
different from a suit and that it would 
be incorrect to assimilate and incorporate 
the procedure of a suit into proceedings 
under Art, 226 of the Constitution. This 
decision has been followed in Ram Kala 
v. Consolidation of Holdings (AIR 1977 
Punj 87 (FB)). 

4. In Ramsingh v. State of Rajasthan 
(AIR 1969 Raj 41) the Division Bench of 
this Court has held that Art. 226 of the 
Constitution has conferred an extra- 
ordinary jurisdiction on the High Court 
and the mode of exercising the same is 
governed by rules which the Court has 
framed. The provisions contained in the 
C. P. C. will not be attracted to this spe- 
Cial jurisdiction in terms, because S. 4 (1). 
of the C. P. C. provides that in the ab- 
sence of any specific provision to the 
contrary nothing in this Code shall be 
deemed to limit or otherwise affect any 
special or local law in force or any special 
jurisdiction or power conferred, or any 
special form of procedure prescribed, by 
or under any other law for the time be- 
ing in force. The Court further observed 
that sperial procedure has been provided 
in the Rules of the High Court for writ 
proceedings under Art. 226 of the Con- 
stitution and, therefore, the provisions of 
the C. P. C. cannot apply in terms to 
such proceedings. It will thus appear 
from the view taken by this Court that 
the jurisdiction which the High Court 
exercises under Art. 226 is a special and 
extraordinary jurisdiction. Section 141 of 
the Code therefore does not apply in 
terms to proceedings under Art. 226 of 
the Constitution. The High Court, when 


exercises its extraordinary jurisdiction 


. under: Art.. 226. of the Constitution, can- 
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not in our opinion, be said to be the 
Court of Civil Jurisdiction. This special 
Jurisdiction of a High Court aims at 
securing a very speedy and efficacious 
remedy. If all the elaborate and techni- 
cal rules of Civil Procedure laid down in 
the Code were to be imported through 
S. 141 of the Code into those writ pro- 
ceedings, their very purpose is likely to 
be defeated by proceedings being delayed, 
Putting in a different manner, the provi- 
Sions of the Code of Civil Procedure do 
not in terms govern the proceedings 
under Art. 226 of the Constitution. This 
appears to be, in our opinion, the correct 
proposition even prior to the amendment 
of S. 141 of the C. P. C. 

5. Before the amendment of S. 141 
C. P. C., S. 141 C. P. C. was as follows: 


"The procedure provided in this Code 
in regard to suits shall be followed, as 
far as it can be made applicable, in all 
proceedings in any Court of civil juris- 
diction.” 

The following explanation has been add- 
ed to S. 141. It reads as follows: 


‘In this section, the expression “pro- 
ceedings’ includes proceedings under 
O. 9 but does not include any proceeding 
under Art. 226 of the Constitution.” 


From the explanation appended -to the 
amended S. 141 C. P. C., it will be clear 
that S. 141 does not apply to proceedings 
under Art, 226 of the Constitution. As 
a. natural corollary it follows that the 
Code of Civil Procedure does not in terms 
apply to writ proceedings. It therefore 
further follows that O. XXII of the 
C. P. C. does not apply to the writ pro- 
ceedings. Only general rules relating to 
substitution may be followed on the 
ground of equity, justice and good con- 
science but there is no scope for import- 
ing the technical rules of limitation con- 
tained in Art. 120 read with O. 22, R. 4 
C. P. C. which provides 90 days’ time 
for making an application for the substi- 
tution of legal representatives. The 
explanation added to S. 141 C. P. C. has 
now settled the controversy which exist- 
ed amongst the various High Courts and 
categorically lays down that the section 
does not include proceedings under 
Art. 226 of the Constitution. We are, 
therefore, definitely of the opinion that 
the technical rules of limitations contain- 
ed in O. XXII R. 4 read with Art. 120 
of the Indian Limitation Act providing 
for. making an application within 90 days 
are not at all applicable to writ proceed- 
ings. We, therefore, over-rule the preli- 
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minary objection of Mr. Lodha that the 
application for bringing the legal repre- 
sentatives of the petitioner is barred by 
time. The application has not been made 
with inordinate delay and we, therefore, 
do not see any valid justification to hold 
that the writ petition has abated on that 
account. 


6. In the result, we hold the applica- 
tion for bringing legal representatives on 
record in order. We further direct that- 
the case be set up for admission in due 
courses, 


Order accordingly, 
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P. D. KUDAL, J. 


Ramavtar Gupta, Petitioner v. Manak 
Raj, and another, Respondents. 


Civil Revn, Petn. No. 279 of 1977, D/~ 
13-3-1978.* 5 


Civil P. C. (5 of 1908), O. 8, R. 17 — 
Amendment of plaint — Suit for eviction 
of tenant —— Amendment necessitated due 
to change in Rent Control law subsequent 
to filing of suit — Held, can be allowed. 


The power of allowing amendment 
under O, 6, R. 17, C. P. C. is intended to 
shorten litigation and to avoid multipli- 
city of proceedings. The rules of proce~ 
dure are intended to be a handmaid of 
administration of justice. A party should . 
not be. refused just relief merely because 
of some mistake, negligence, inadvertence 
or even infraction of the rules of proce- 
dure. The powers of allowing amend- 
ment of the pleadings have to be exer- 
cised liberally unless such a permission 
causes prejudice to the other side or 
takes away any vested right which has 
accrued to the other side by lapse of 
time, (Para 30) 


A suit to evict a tenant was filed. Sub- 
sequently, there was change in law which 
made the Rajasthan Premises (Control of 
Rent and Eviction) Act (1950) applicable 
to the suit premises. The plaintiff-land~ 
lord, .therefore, sought to amend the suit 
accordingly so as to bring it in confor~ 
mity to the requirements of the provi- 
sions of S. 13 of the Act. Only written 
statement was filed but issues had not 
been framed. 


*(Against order of O. P. Bishnoi Addl. 
Civil Judge, Jaipur City, D/- 2-7-1977.) 
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Held, the change in law necessitated 
the amendment in plaint and the same 
did not cause any prejudice to the defen- 
dant. On the contrary, if amendment is 
refused it would definitely lead to multi- 
plicity of proceedings. Case law discuss- 
ed. (Para 30) 

Anno: AIR Comm. C, P. C. (9th Edn.), 
O. 6, R. 17, Notes 12, 12A. 


Cases Referred: Chronological Paras 


AIR 1978 Raj 48:1978 Raj LW 34 16 
AIR 1977 Cal 49 7 
1977 Raj LW 265 6, 28, 29, 30 
AIR 1976 Orissa 216 14 
AIR 1975 Delhi 46 (FB) 28. 
1975 Ren CJ 126 (Cal) B 
AIR 1974 SC 1178 10 
AIR 1974 Raj 29:1973 Raj LW 594 12 
1974 Raj LW 1 17 
AIR 1973 SC 2110 - 19 
AIR 1972 Delhi 150: 1871 Ren CR 818 

l 18, 28 
AIR 1969 SC 1267 9, 30 
AIR 1967 Mad 16 16 
AIR 1966 SC 987 8, 30 
AIR 1963 Raj 106 11 
AIR 1959 Pat 128 21 
AIR 1958 Madh Pra 409 oy 20 
AIR 1957 SC 444 13 
AIR 1953 Mad 958 . 27 
AIR 1952 Punj 221 | 28 
AIR 1950 PC 68 | 24 
AIR 1950 Cal 472 7 
AIR 1950 Mad 32 14 
1950. Raj LW 103 26 
AIR 1949 PC 78 | 23 
AIR 1922 PC 249 25 


N. M. Kasliwal, J. S. Rastogi, for Peti- 
tioner; G. C. Loonia (for No. 1) ana P. N, 
Sharma (for No. 2), for Respondents. 


ORDER :— This revision petition under 
S. 115 of the Civil P. C. is directed 
against the order of the learned Addi- 
tional Civil Judge, Jaipur City, Jaipur 
dated 2nd July, 1977, whereby the <epnli- 
cation dated 2nd March, 1977 seeking 
amendment of the plaint was rejected. 
It was alleged in the plaint that the suit 
premises were constructed in the month 
of April, 1971 and that in view of the 
then existing law the provisions of the 
Rajasthan Premises (Control of Rent and 
Eviction) Act, -1950 (hereinafter referred 
to as the Act) did not apply to the pre- 
mises which were constructed after 1st 
June, 1951 for a period of seven years 
from the date of completion. This pro- 
vision contained in S. 2 (e) of the Act 
was deleted by the Ordinance dated 20th 
Sept. 1975. This ordinance was there- 
after replaced by an Act. The contention 
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of the plaintiff is that in view of this 
legislative change it has become neces- © 
sary to amend the plaint to bring it in 
conformity to the -requirements of the 
provision of S. 13 of the Act. The learn- 
ed trial Court held that if the proposed 
amendment is allowed then the nature 
and character of the suit would be chang- 
ed and as such, rejected the application 
for amendment on 2nd July, 1977. Feel- 
ing aggrieved, the plaintiff has filed the 
present revision petition. 


2. On behalf of the  plaintiff-peti- 
tioner, it was contended that as the 
plaint was filed on 24th July, 1975, it 
was in conformity to the requirements 
of the Transfer of Property Act only, 
and as the provisions of the Act did not 
apply, there was no occasion for making 
a detailed reference to the grounds on 
which the ejectment could be sought. It 
was also contended that however a pass- 
ing reference was made in para No. 3 
of the plaint that as the premises are 
required by the plaintiff, the defendants 
are being called upon to vacate the same. 
It was further contended that the learn- 
ed lower Court has acted illegally and 
with material irregularity in holding that 
the nature and character of the suit 
would be changed by allowing the amend- 
ment sought for. It was also contended 
that the cause of action is determined by 
the service of notice under S. 106 of the 
T. P. Act, and that the grounds of eject- 
ment as contemplated under S. 13 of the 
Act did not constitute the cause of action 
and, therefore, it is neither a case of 
change of cause of action, nor a case 
wherein it could be said that the nature 
and character of the suit would be 
changed. It was also contended that the 
intention of the Legislature is to avoid 
multiplicity of proceedings, and by refus- 
ing the application for amendment, the 
learned lower Court has ignored the 
basic principle that the multiplicity of 
proceedings should be avoided. It was 
also contended that the amendment has 
been sought at an early stage as even 
the issues have not yet been framed, and 
that the defendants are not likely to be 
put to any inconvenience nor -prejudice 
is likely to be caused to them if the 
amendment sought for is allowed. 


3. On behalf of the defendant-respon- 
dents, it was contended that by allowing 
the application for amendment the entire 
nature and character of the suit . would 
be changed. It was also contended that 
in the original plaint there are absolutely 
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no allegations which could justify the 
ejectment of the tenant under S. 13 of 
the Act. It was also contended that the 
change in law by deleting sub-sec. (e) of 
5. 2 of the Act had come into force as 
early as on 29th Sept. 1975, yet the 
application for amendment was moved 
at an extremely - belated stage on 2nd 
March, 1977. It was also contended that 
there are two defendants and each one 
of ‘them .is paying rent separately, and if 
the present amendment is allowed, cer- 
tain rights which have accrued to each 
one of:them would be taken away, and 
the defence against ejectment is Hkely to 
be strongly prejudiced. 


4. On behalf of the defendant-respon- 
dent No. 2, it was contended that a mate- 
rial change in the character of the suit 
is sought to be introduced by this 
amendment inasmuch as that while in 
the original plaint no allegations of 
damages to the property by the defendant 
No. 2 were enumerated, but in the 
amended plaint it is being so alleged 
against the defendant No. 2 also. It was 
also contended that in the original plaint, 
the defendant No. 2 has not been shown 
as a tenant, but now in the proposed 
amendment the relationship of tenancy is 
sought to be created between the plain- 
tiff and the defendant No. 2 also. It was 
also contended that the proposed amend- 
ment would change the cause of action 
which would materially change the cha- 
racter and nature of the suit. It „was 
also contended on behalf of the defen- 
dant No. 2 that the plea of change of 
cause of action could not be taken by 
him if the amendment is: allowed, though 
he can raise such pleas if fresh suit is 
filed. It was also contended that the 
amendment sought for is not bona fide; 
and that the plaintiff has been acting in 
a mala fide manner. Lastly, it was con- 
tended on behalf of the defendant No. 2 
that there is absolutely no case justify- 
ing an interference on the revisional 
side, 


5. The respective contentions of the 
learned counsel for the parties have been 
considered and the record of the case 
carefully perused. 


6. The learned counsel. for the plain- 
tiff-petitioner has placed reliance on 
Prem Lal v. Jadav Chand, 1977 Raj LW 
265, wherein it was held that S. 13 (1) 
of the Act is nothing but a procedural 
restriction and does not create a substan- 
tive right. : The effect of allowing the 


amendment will not alter the nature and | 
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character of the suit, nor will it cause 
any prejudice to the defendant. It still 
remains a suit based on the original cause 
of action ie. on determination of the 
jural relationship of the landlord and the 
tenant, 

7. Reliance was also placed on Akhil 
Ranjan v. B. N. Biswas, AIR 1950 Cal 
472, wherein it was held that the general 
rule is that amendment should be gener- 


‘Ously allowed unless such amendments 


would cause prejudice to the defendant 
by reason of surprise or by reason of the 
fact that the amended claim had become 
barred by limitation or similar other 
reasons, Similar view was taken in 
Jitendra Nath v. K. K. Banerjee, AIR 
1977 Cal 49. 

8 Reliance was placed on Nichhalbhai 
v. Jaswantlal, AIR 1966 SC 997, wherein 
it was held that as the object of the rule 
for allowing. amendments to the plaint 
was to avoid multiplicity of suits, this 
was: a proper case in which the Court 
should allow the plaint to be amended; 
otherwise if the amendment were refused 
the plaintiff would have to bring another 
suit. 

9. Reliance was placed on ‘Manohar 
Lal v. National Building Material Supply, 
Gurgaon, AIR 1969 SC 1267, wherein it 
was held that rules of procedure are in- 
tended to be a handmaid to the admin- 
istration of justice. A party cannot be 
refused just relief merely because of 
some mistake, negligence, inadvertence 
or even infraction of the rules of proce- 
dure. The Court always gives leave to 
amend the pleading of a party, unless it 
is satisfied that the party applying was 
acting mala fide, or that by his blunder, 
he had caused injury to his - opponent 
which may not be compensated for by an 
order of costs. 


10. Reliance was winced on Shikhar- 
chand v. D. J. P. Karini Sabha, AIR 1974 
SC 1178, wherein it was held that ordi~ 
narily, a suit is tried in all its stages on 
the cause of action as it existed on the 
date of its institution. But it is open to 
a Court (including a court of appeal) to 
take notice of events which have. hap~ 
pened after the institution of the suit and 
afford relief to the parties in the changed 
circumstances where it is shown that the 
relief claimed originally has (1) by rea- 
son of subsequent change of circumstan~ 
ces become inappropriate; or (2) where 
it is necessary to take notice of the 
changed circumstances in order to 
shorten litigation or (3) to do completa 
justice between the parties, 
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. 11. Reliance was also placed on Badri 
Prasad v. Ram Prasad, AIR 1963 Raj 106, 
wherein it was held: that the object of 
courts is to decide the rights of the par- 
ties and not to punish them for mistakes 
they make in the conduct of their cases. 
Any kind of error or mistake. which, if 
not fraudulent or intended to overreach 
the Court ought to be corrected if it can 
be done without injustice t the other 
party. 

12. Reliance was also saai on Roop 
Narain v. Prem Chand, 1973 Raj LW 
594: (AIR 1974 Raj 29), wherein it was 
held that where amendment of plaint 
was disallowed without keeping in mind 
real established principles, the order was 
open to be corrected on the Teviaional 
side, fe 


. 13. On behalf of the dete 
pondent No. 1; reliance’ was placed on 
Harish Chandra v. ‘Triloki Singh, AIR 
1957 SC 444, wherein it was held that 
the amendment was rightly refused when 
no attempt was made to explain why it 
was sought after such long delay and why 
the new allegations were not made. in 
the original petition. | 

14. In Gopalakrishnamurthi v. Shree- 
dhara Rao, AIR 1950 Mad 32, it was held 
that where certain facts are alleged 
which facts were available to the plaintiff 
and which the plaintiff has not chosen to 
mention in the original plaint it was not 
open to Court to permit such an amend- 
ment as it would permit a new case to 
be made on. facts which were. available 


but were not pleaded. . Similar view was - 


taken in Bhubaneshwar v. Janak, AIR 
1976 Orissa 216. 


15. Reliance was placed on Arun 


Kumar ‘Chatterjee v. Karuna Rakshit, 


1975 Ren CJ 126 (Cal), wherein it was 
held that considering the facts of the 
case the learned Munsiff was wrong to 
think that by- complying with Court’s 
Order under S. 17 (2) of the West Bengal 
Tenancy Act, 1956, the defendant (tenant) 
did not acquire a right against eviction 
as envisaged in S. 17 (4) and the amend- 
ment would not jeopardise that right. If 
the amendment be allowed the suit would 
be completely changed. Instead of the 
suit being one on the ground of default 
it would be a suit on the-.ground of sub- 
letting, breach of contract and nuisance. 
All these grounds if they existed were 
known to the. opposite. party (the land- 
lord), and there was absolutely no justi- 
fication why these ha were not 
mentioned in the plaint. - E 
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16. Reliance was placed on R. S. Mani 
v. A Palanimuthu, AIR 1967 Mad 16 and 
Murlidhar v> Krishi Upaj Mandi Samiti, 
1978 Raj LW 34: (AIR 1978 Raj 48), 
wherein it was held that where the trial 
Court committed no illegality or material 
irregularity in exercise of its discretion 
resulting in failure of justice no inter- 
ference is called for’ on the revisional 
side.’ It was further held that the High 
Court shall not interfere even if the order 
is right or wrong or in accordance with 
law or not, unless it has exercised its 
jurisdiction illegally or with material 
irregularity. - 

17. On behalf -of the deeadiana 
pondent No. 2, reliance was placed on 
Gauri.v. Brijkanwar Devi, 1974 Raj LW 1, 
wherein it.was held that the cause of 
action in a suit for eviction against. a 
tenant has to be based not only on the 
general law, namely, the Transfer of Pro- 
perty Act but has also to be founded on 
the. relevant provisions of the rent con- 
trol legislation. If the rent control legis- 
lation, were not in force, then there could 
be no manner of doubt that the heirs of 
a deceased tenant could have been sued 
on the death of the tenant. 


18. Reliance was. placed on Rajdev 
Singh v. Royal Studios, 1971 Ren CR 
818: (AIR 1972 Delhi 150), wherein it 
was held that each one of the grounds 
under S. 14 (1) constitutes-separate cause 
of action. It is not necessary that land- 


‘lord must plead all grounds available to 


him in the same eviction petition on the 
date of filing the petition. 


19. Reliance was placed on Phool Rani 
v. Naubat Rai, AIR 1973 SC 2110, where- 
in it was held that the legal representa- 
tives of a landlord (since deceased) have 
no right to continue the proceedings as 
initiated by the landlord for ejectment of 
the tenant under S. 14 (1) (e) of Delhi 
Rent Control Act because the bona fide 
requirement of the premises for the resi- 
dence of «himself (landlord) and his 
family members (together) is his per- 
sonal requirement. Such a personal 
cause of action must perish with him 
when the application for ejectment has 
not been decided on merits and further, 
when the continuance of the proceeding 
requires determination of wholly differ- 
ent and distinct issues. 


20. Reliance was also placed on S. G. 
Pasu and Co.. v. Gulzarilal, AIR 1958 
Madh-Pra 409, wherein it was held that 
“cause of action” means everything which 
if not proved, gives the defendant a 
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right to judgment; every fact which is 
material te be proved to entitle the 
plaintiff to succeed. It is only material 
facts that constitute the cause of action 
which must be proved by the plaintiff 
before he can obtain a decree. Facts 
which plaintiff may allege incidentally 
and facts which may be brought in evid- 
ence res gestae would not necessarily 
constitute a part of the cause of action, 


21. Reliance was placed on Puran 
Mal v. Onkar Nath, AIR 1959 Pat 128, 
wherein it was held that cause of action 
is not only the infringement of the right 
of a particular moment. The expression 
‘cause of action’ and ‘part of the cause 
of action’ must be taken as meaning res- 
pectively, the material facts and any 
material fact in the case fer the plain- 
tiff. 

22. Reliance was placed on Kesho 
Ram v. Dr. P. C. Tandon, AIR 1952 Punj 
221, wherein it was held that in 1947 a 
suit for ejectment of the defendant was 
filed, on the ground that he had sublet 
the premises to another person, where in 
appeal the suit was remanded, the plain- 
tiff sought to amend the plaint by add- 
ing two more causes of action, namely 
that the premises, were sublet in 1947 
‘and that the defendant had made struc- 
tural alterations to the premises, pre- 
sumably after the suit was filed. It was 
Held that the plaintiff could not be allow- 
ed to amend the plaint by adding new 
causes of action which had arisen after 
the filing of the suit. If the plaintiff had 
a grievance against the defendant for 
giving him other causes he must pursue 
his remedy by another suit. 

23. Reliance was placed on Md. 
Khalil Khan v. Mahbub Ali Mian, AIR 
1949 PC 78, wherein it was held that 
the cause of action has no relation what- 
ever to the defence that may be set up 
by the defendant nor does it depend 
upon the character of the relief prayed 
for by the plaintiff. It refers to the 
media upon which the plaintiff asks the 
Court to arrive at a conclusion in ‘his 
favour. 


24. Reference was also made to Kanda 
v. Waghu, AIR 1950 PC 68, wherein it 
was held that the powers of amendment 
must be exercised in aecordance with 
legal principles. An amendment which 
involves the setting up of a new case and 
alters the real matter in controversy be- 
tween the parties cannot be allowed. 


25. In Ma Shwe Mya v. Maung Mo 
fHinaung, AIR 1922 PC 249, it was held 
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that all rules of Courts are nothing but 
provisions intended to secure the proper 
administration of justice and it is there- 
fore essential that they should be made 
to serve and be subordinate to that pur- 
pose so that full powers of amendment 
must be enjoyed and should always be 
liberally exercised but nonetheless no 
power has been given to enable one dis- 
tinct cause of action to be substituted for 
another, nor to change, by amendment, 
the subject-matter of the suit. 

26. In Tejsingh v. Ratamsingh, 1950 
Raj LW 103, it was held that the amend- 
ment raised a new and wholly different 
cause of action and as such could not be 
allowed. 


27. Reliance was placed on Shaik 
Masthan Sahib v. Balarami Reddi, AIR | 
1953 Mad 958, wherein it. was held that 
points raised in amendment sought to 
be introduced already covered by original 
written statement — proposed amend- 
ment in direct negation of admission con- 
tained in written statement — amend- 
ment cannot be allowed. 


28. It was further contended on be- 
half of the plaintiff-petitioner that Rajdev 
Singh v. Royal Studios, 1971 Ren CR 
818: (AIR 1972 Delhi.150) has been over- 
ruled in Abnash Kaur v. Avinash Nayyar, 
ATR 1975 Delhi 46 (FB), and that this 
ruling has been considered by the Divi- 
sion Bench decision of this Court in 
Prem Lal v. Jaday Chand (1977 Raj LW 
265). 


29. The basic question for considera- 
tion in this revision petition is whether 
by refusing to amend the plaint the 
learned lower Court has acted illegally 
and with material irregularity in exercise 
of its jurisdiction which has resulted in 
failure of justice. The learned counsel 
for the plaintiff-petitioner has urged that 
in view of the decision of this Court in 
Prem Lal v. Jadav Chand, cause of ac- 
fion shall have to be determined in 
accordance with the terms of the notice 
under S. 106 of the Transfer of Property 
Act. On the other hand, the learned 
counsel for the respondents have strenu~ 
ously argued that apart from the cause 
of action which accrued by service of 
notice under S. 106 of the T. P. Act, all 
the grounds of ejectment which have 
been enumerated in the Act, they also 
constitute causes of action and as, in the 
plaint, no ground of ejectment has been 
mentioned as enumerated in S. 13 of the 
Act, the petition for amendment was 
rightly rejected by the learned trial 
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Court and it does not call for any inter- 
ference on the revisional side.. 

30. The ‘power of allowing amend- 
ment under” O. 6, R.-17, C. P. C. is in- 
tended to shorten litigation and to avoid 
multiplicity of ‘proceedings. The rules of 
procedure are intended to be a handmaid 
of administration of justice. 
should not be refused just relief merely 
because of some mistake, negligence, in- 
advertence or even infraction of the 


rules of procedure. The powers of allow- 


ing amendment of the pleadings have to 
be exercised liberally unless such a per- 
mission causes prejudice to the other side 
or takes away any vested right which 
has accrued to the other side by lapse of 
time. In the instant case, only written 
statement has been filed. Even issues 
have not been framed. This is true that 
the plaintiff did not enumerate in the 
plaint any of the grounds which could 
bring the case within the ambit of 5. 13 
of the Act. It was in para 3 of the plaint 
that a passing reference has been made 
that the premises were required for the 
use of the plaintiff, but that was not 
enough. . As S. 2 (e) of the Act was 
deleted’ by the Ordinance issued on 29th 
Sept. 1975, there was a change in law. 
This change in law necessitated an 
amendment in the plaint. The question 
is whether the present amendment, if 
allowed, would change the cause of ac- 
tion and the nature and character of the 
suit. The Division Bench of this Court 


in the case of Prem Lal v. Jadav. Chand . 
(1977 Raj LW 265), has held that the ` 


grounds of ejectment enumerated in 
S. 13 of the. Act did not substantially 
constitute the cause of action and the 
cause of action is determined by the 
notice under’S. 106 of the T. P. Act. In 
Nichhalbhai v: Jaswantlal (AIR 1966 SC 
997) and Manohar Lal v. National Build- 
ing Material Supply, Gurgaon (AIR 1969 
SC 1267), it was held that the powers of 
amendment should be liberally exercised 
and they are not intended to- teach disci- 
pline to the parties and the parties should 
not be penalised for negligence, mistake 


or inadvertence unless as a result of these. 


omissions a vested right has accrued to 
the other party. As the parties have not 
entered the witness-box, it cannot be 
said that if the amendment is allowed it 
would, in any way, cause prejudice to 
the defendant. On the other hand, # the 
amendment is refused, it would definitely 
lead to multiplicity of proceedings. ` : 

31. For the reasons stated above, I 
have no hesitation inm holding that the 
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- aside, 
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learned -trial. Court has acted illegally 


and with material irregularity in refus- 
ing to allow the application for- amend- 


‘ment. . This refusal to allow amendment 


has resulted in failure of justice. In the 
result, the revision petition is hereby 
allowed. The order of the learned trial 
Court dated 2nd July, 1977, is hereby set. - 
The amendment application dated 
2nd March, 1977, is hereby allowed pro- - 
vided the plaintiff-petitioner pays Rs. 100 
to each of the defendants-respondents as’ 
Costs. 

32. Looking to the facts and circum- 
stances of the’ case, the costs of the revi- 
sion petition would be easy. 

- Revision allowed. 


t 
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M. L. JAIN, J. 
. Murlidhar. Khunteta, Petitioner v, 
Bhooramal, Respondent.. .- i 
Civil Revn. Peto. No. 303 of 1977, D/- 
8-3-1978.* 


Civil P. C. (5 of 1908), O. 23, R. 1 (2); 


.0. 9, R. 9 — Successive suits for eviction 
„under S. 13; Rajasthan Premises (Control 


of Rent & Eviction) Act, 1950 — First 
suit withdrawn, without. obtaining leave 
to bring fresh suit — Second suit dismiss- 
ed for default — Third suit for eviction 
~~ Not maintainable. 


. Identity of. grounds .is not identity of 
subject-matter, or cause of action. Un- 
less the cause of action and the relief 
claimed in the second suit are the same 
as in the first suit, it cannot be said that 
the subject-matter of the second suit is 
the same as in the previous suit. In a 
suit for eviction, the grounds for evic- 
tion stated in section 13 of the Rajasthan 
Premises (Control. of Rent & Eviction) 
Act, 1950, do not form the cause of ac- 
tion. It is the termination of tenancy 
that is what constitutes a cause of action. 
AIR 1970 SC 987 and 1977 Ra} LW 265, - 
Rel. on (Para 4) 


' After vermine the tenancy, the 
tandlord plaintiff filed: three successive 
suits for eviction, on the same cause of 
action, viz., termination: of tenancy on 
certain date, the first suit, having been 
withdrawn without obtaining leave to 


*(Against order of Smt, Kusum Bhandari, 
` Munsif and Judt. Magistrate, Jaipur, 
Dist. Jaipur, D/- 18-7-1977.) 
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institute a fresh suit, and the second suit, 
having been dismissed for default, there 
being identity of cause of action and 
relief, the third suit is barred because 
of O. 23, R. 1 (2) and the second suit be- 
cause of O. 9, R. 9. It is obvious there- 
fore, that the Court had no jurisdiction 
to proceed with the third suit. 
(Para 4) 
Anno: AIR Comm, C. P. C. (9th Edn.), 
0. 9, R. 9, N. 5; O. 23,-R. 1, N. 4. 
Cases Referred: Chronological Paras 
1977 Raj LW 265 4 
AIR 1970 SC 987 -- l 4 
S. K. Keshote, for Petitioner; R. S. 
Kejriwal, for Respondent. 
ORDER :— This revision petition has 
arisen in the following circumstances: 
The respondent-plaintiff is the land- 
lord and the revision petitioner is the de- 
fendant-tenant. The plaintiff let out his 
Nohra situate in the town of Chomu on 
25th June, 1945, on rent of Rs. 18/- per 
year to the defendant. The landlord ter- 
minated his tenancy by a notice dated 
18th October, 1962. The plaintiff filed a 
suit for eviction and arrears of rent on 
9th July, 1965, on the grounds of default, 
personal requirement and repairs. It was 
eventually withdrawn on 23rd December, 
1970 (sic), without leave to file a fresh 
one, The plaintiff then filed another suit 
on 7th November, 1969 (sic), on the 
grounds of default, personal requirement 
and subletting. This suit was dismissed 
for default. The plaintiff then filed this 
third suit on 6th November, 1971, on 
grounds of (1) default, (2) personal re- 
quirement, (3) subletting and (4) repairs 
as the premises had become unsafe for 
the neighbours. 


2. The Issue No. 10-B was framed in 
the court below as follows: “Whether the 
previous suit having been withdrawn 
without leave to file a fresh suit, the pre- 
sent suit is not maintainable.” 


It was urged before the lower court that 
the present suit was filed on the grounds 
of which three are new, namely, sub- 
letting, nuisance and fresh default. Per- 
sonal necessity was the only common 
ground, The learned Munsif agreed with 
his contention and held that the suit was 
maintainable. Hence this revision. 


3. The learned counsel for the peti- 
tioner submitted that as far as default is 
concerned, the matter has come to rest 
because the petitioner applied under Sec- 
tion 13-A of the Rajasthan Premises (Con- 
trol of Rent and Eviction) Act, 1950, on 
28th October, 1975, and -appears to have 
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made the requisite payment. The grounds 
of personal requirement and repairs can- 
not be agitated again because these were 
the grounds of eviction taken in the first 
suit. Sub-letting was added in the se- 
cond suit. As regards nuisance, it was 
pointed out that in para. 15 of the plaint, 
the respondent stated that the Nohra is 
falling and is likely to cause loss of life 
and property in the neighbourhood and 
Was in need of repairs, It is said that it 
was a new ground. The learned counsel 
for the petitioner, however, pointed out 
that in the first suit, in paragraph 5 of 
the plaint, the plaintiff had stated that 
the Nohra needed repairs. This also can- 
not form a new ground. It was urged 
that whether the grounds of eviction. are 
held to be causes of action or whether the 
termination of tenancy is taken to be a 
cause of action either way, third suit is 
barred under O. 23, R. I or under O. 9, 
R. 9, C. P. C. and the learned Munsif has 
no jurisdiction to proceed with the suit 
and it should be directed to be dismissed. 


4. I have considered over this objec- 
tion. There is identity of grounds in the 
three suits. The ground of default after 
payment under S. 13-A is no more avail- 
able. The ground of nuisance is a mis- 
taken one. The ground covered under 
5. 13 (1) (d) is that “the tenant has creat- 
ed a nuisance”. Now, if the premises are 
falling, then that is not a nuisance creat- 
ed by the tenant. As regards repairs that 
was a ground taken in the earlier suit as 
well, being covered by “building work” 
within S. 13 (1) (k). But identity of 
grounds is not identity of subject-matter 
or cause of action. According to O. 23, 
R. 1 (2), if a suit is brought without leave 
to institute a fresh suit, the plaintiff shall 
be precluded from instituting any fresh 
suit in respect of the subject-matter of 
such suit. In Vallabh Das v. Madan Lal, 
AIR 1970 SC 987, the Supreme Court ob- 
served that unless the cause of action and 
the relief claimed in the second suit are 
the same as in the first suit, it can- 
not be said that the subject-matter 
of the second suit is the same as in 
the previous suit. It has been laid down 
by this Court in Prem Lal v. Jadav Chand, 
1977 Raj LW 265 that in a suit for 
eviction, the grounds for eviction stated 
in S. 13 of the Rajasthan Premises (Con- 
trol of Rent and Eviction) Act, 1950, do 
not form the cause,.of action. It. is the 
termination of.tenancy that is what con- 
stitutes a cause of action. Therefore. in 
the previous suit as well as in the pre- 


sent one, the cause of action is the tèrmi- . 
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nation of the tenancy on 25th Nov., .1962, 
and relief claimed is eviction in all the 
three suits, Their being identity of cause 
of action and relief, the present suit ts 
barred because of O. 23, R. 1 (2) fn res- 
pect of the fresh suit and because of O. 9, 
R. 9 in respect of the second suit. It is 
obvious, therefore, that the Munsif has 
no jurisdiction to proceed with the suit. 
5. Consequently, I accept this revision 
petition, set aside the impugned order of 
the learned Munsif, decide Issue No. 10-B 
against the respondent-plaintiff and dis~ 
miss the sult. The parties shall, however, 
bear their own costs throughout. 
Petition allowed. 
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M. L. JOSHI, J. 
Bhikha Bhai, Petitioner v. Lalshanker 
and others, Non-petitioners, 


Civil Election Petn, No, 7 of 1977, D/- 
10-2-1978. 

Representation of the People Act (43 of 
1951), Ss. 81 (3), 86 — Election petition — 
True copy — Attestation by petitioner 
under his own signature — Requirement, 


whether mandatory. (1970) 44 Ele eee 66. 


(All) and AIR 1963 Punj 429 (FB) and 
AIR 1964 All 383, Dissented from.. 

The requirements of part 2 of 8. 81 (3) 
of the Act that “every such copies shall 
be attested by the petitioner under his 


own signature to be a true copy of the. 


petition” Is mandatory and not directory. 
The words ‘under his own signature’ pro- 
vide an important clue to the legislative 
intent and are the very substance of the 
provision of part 2 of S, 81 (8). It is 
meant to lend guarantee to the correct- 
ness of the copy and is based on the pub- 
lic ‘policy. Its underlying object is to 
commit the petitioner to the position that 
it is the same copy which was furnished 
by him to be served upon the respondent 
so that he may not be permitted subse- 
quently to disown the same, The 
requirement as to “attestation” occur- 
ring in part 2 of S. 81 (3) is, however, 
merely a matter of form and not of sub- 
stance and therefore not mandatory, So 
if there is no word ‘attestation’ above the 


signature then it would only be a-defect . 


of form and not of essence or substance 
and in that case S. 86 will not ‘be attract- 
ed. (1970) 44 Ele LR 66 (All) and AIR 1963 
Punj 429 (FB) and AIR 1964 All 363, Dis- 
sented from. (Para 16) 

The fact that each page of the copy of 
the election petition served upon the res- 
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pondent -contains the signature of the 

counsel of the petitioner does not amount 

to alice compliance with S. 81 (3). 

(Paras 29, 30) 

hue AIR Manual (3rd Edn), Repre. 

of the People Act, 5, 81, Notes 12, 13, 15; 
S. 86, N. 2. 
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AIR 1964 SC 1545 ` 19 
AIR 1964 All 363 | 27 


AIR 1964 Pat 26 | g 25 
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(1875) 10 CP 733 + 32 LT 867, Woodward 
. y, Sarsons 14, 15 
(1758) 1 Burr 445 ; 97 ER 394, R. v Lox- 

dale À 16 


M. Mridul, for Petitioner; P, B. Desai, 
for Non-Petitioner No. 1, 


ORDER :— This is a defeated candi- 
date’s election petition filed under Ss. 80 
and 81 of the Representation of the Peo- 
ple Act (briefly ‘the Act’) challenging the. 
election of respondent No. 1 Shri Lal 
Shanker to the Sagwara Legislative As- 
sembly Constituency in the election held 
in June 1977. The main. ground upon 
which the election is sought to be chal- 
lenged is the commission of corrupt prac- 
tices alleged in the election petition by 
respondent No, 1T, 

' 2. The respondent was served with 
summons along with the copy of the elec- 
tion petition including annexures and 
affidavit, The respondent No. 1 submit- 
ted his written statement and along with 
his written statement produced the copy 
of the election petition sent to him along 
with the summons. In his written state- 
ment respondent No. 1 traversed all the 
allegations in regard to the commission 
of corrupt practices and Inter alia con- 
tended that the copy of the election peti- 
tion along with the annexures served on 
him, do not contain the attestation of the 
petitioner under his own signature that 
it is a true copy of the original petition as 
required by S, 81 (3) of the Act. It was 
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further contended that the copy of the 
election petition supplied to him is not a 
true copy of the original petition, as there 
are material differences between the con- 
tents of the copy supplied to him and the 
contents of the original petition. 


3.. On the pleadings of the E in 
all five issues were raised on 9-11-1977. 
` On 4-1-1978, it was directed by the Court 
that issues Nos. I and'2 shall be heard 
as preliminary issues. Issues Nos. 1 and 2 
may be reproduced as under ;— E 


‘(1) Whether the. copy accompanying 
the election petition is not true copy of 
the petition and the petitioner has not at- 
tested the same under his signature to be 
a true copy as required ‘by law ? 

(Onus on respondent No. 1j 


(2) If the answer to issue No. 1 is in the 
affirmative, is, the petition „liable to be 


' dismissed ł 


(Onus on oe No, 1) 
Tie No. 1:— 


4. Issue No. eo er eres 
The first part Is to the effect whether the 
copy accompanying the election. petition 
= and furnished to the respondent No. 1 is 

not a true copy of the petition. The se~ 
` cond ‘part of the issue’ No. 1. is whether 
: the petitioner has not attested the copy 
under his own signature to be a as 
- Copy as required by law. 


. 5. Taking up aoa omen e 
it may be pointed out that apart from 
certain minor discrepancies referred to in 
para. No.. 2: of the written statement, the 
copy supplied to the respondent No.1 is 
correct in material particulars. From the 
comparison of the original with the copy 
supplied to respondent No. 1, I do not 
_ find any material discrepancies between 
the contents of the copy and that of the 
original -election petition excepting a few 
minor discrepancies which are of very. 
insignificant nature. ‘Learned counsel for 
respondent No. 1, when called upon to 

point out any material discrepancies, has 
- failed to do so. On the other hand, he 
had: to concede that there are no material 
discrepancies in the contents of the copy 
supplied to him which could mislead him 
as. to cause prejudice to him. The first 
part of the issue No. 1. is, therefore, 
answered agalnst Respondent No. L 


` 6. . This brings me to the second part . 


of issue No. 1 as to whether the petitioner 
has: not complied with the requirements 
-of S. 81 (3) of the Act by not attesting 
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the :copy of the petition under his own 
signatures to be a true copy of the ori- 
ginal petition. The question that arises ` 
for consideration is whether. the omis- 
gion to sign and attest the copy of the 
election petition under the petitioner’s 
own signatures to be a true copy of the 
original election petition -is fatal in this 
case. Before I. deal with the matter, I 
deem it appropriate to refer to some of 
the relevant provisions of the Act which 


have bearing on the point, 


7 See. 81 is under the head ‘presen« 
tation of petitions’ . It reads as under: — 


“S. 81. Presentation of petitions— (1) 
An election petition calling in question 


any election may be presented on one or 


more of the grounds specified in sub-sec- 
tion (1) of S. 100 and. S. 101 to the High 
Court by any candidate as such election 
or any elector within fortyfive days from, 
but not earlier than, the date of election 
of the returned candidate, or if there are 
more than one returned candidate at the 
election are different, the latter ct these 


two dates, , 


Explanation— In this sub-section, telet- 
tor’ means a person who was entitled -to 
vote at the election to which thè election 
petition. ‘relates whether he has voted at 
such election or not. 


o X pR s Ms ra 

(3) Every election petition ` shall be a&c= 
companied by as many copies thereof at 
there are respondents mentioned in the 
petition .. sos wee sse AN every such Copy shall 
be attested. by the petitioner under his 
own signature to be a true copy of the . 
petition,” 


Then there is S, 53) which. sends as fol- 


lows gme 


“83. Contei: of petition— a) An 
election: petition —— — . 

“(a)' shall contain a concise of the mate 
rial facts an which the petitioner relies; 


(b) shall set forth full particulars of 
any corrupt practice that the petitioner 
alleges, including as full a statement as 
possible. of the names of tbe parties 
alleged to have committed such corrupt 
practice and the date and place of. the 
commission of each such practice; and 


> (c) shall be signed by the petitioner 
and verified in the manner laid down in 
the Civil P. C. 1908 (5. 1908) for the: 
verification of pleadings, _ 


Provided that “where the ‘petitioner 
alleges any corrupt practice, the petition: 
hehe. eh ee E E 
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shall also be accompanied by ‘an affidavit 


fn the prescribed form in support of the 
allegation of such corrupt practice and 
the particulars thereof. 

(2) Any schedule or annexure to the 
petition shall also be signed: by the peti- 
tioner and verified in the same manner 
as the petition,” l i 


8 Sec. 86 deals with the consequences” 
of non-compliance of S, 81, S. 82, and. 
S. 117 of the Act. The relevant portion 


thereof is extracted as under: 
“S. 86, Trial of election petitions — 
(1) The High Court shall dismiss an 
election petition which does not’ comply 
with the provisions of S, 81 or S. 82 or 
S, 117, i 


a 
eaeseeesees Cesesceessesvesseceeseses + 


9. Sec, 81 (3) of the Act comprises o 
two parts. The first part lays down that 
‘every election petition shall be accom- 
panied by as many copies thereof as 
there are respondents mentioned in the 
petition’: the ‘second part of S, 81 (3) 
provides that “every such copy shall be 
attested by the petitioner under his own 


ye 
Par see wee nee 


signature to be a true copy of the peti- 


tion,” | : | . . 

10. The parties are on common ground 
that the copy supplied to.the Respondent 
No. 1 has not been attested under the 
petitioner’s own signature that It is a true 
copy. It Is, therefore, contended on be- 
half of the Respondent No, 1 that since 
the copy of the petition has not been 
attested by the petitioner under his own 
signature to be a true copy of the peti- 
tion, the petition is Hable to be dismissed 
under S. 86 of the Act, It is submitted 
that part 2 of S. 81 (3) is mandatory in 
character and it has’ to be strictly compli- 
ed with and the same having not been 
done, the petition is liable to be dismiss- 
ed. The first question with which I am 
continenced (sic) (concerned?) is whether 


part 2 of' S, 81 (3) as to the attestation 
of the copy under the petitioners own. 


signature is mandatory or’ merely direc- 
tory. Before I directly deal with this 
question it will. be appropriate to point 
out the distinction -between the manda- 
tory and directory provision of law, 


11. In Halsbury’s Laws of England, 
Simonds Edition, Volume 36, the distinc- 
tien between mandatory and directory 
enactments is explained in Art, 656 in the 
folowing words:— | SEEE 


- “Where a statute requires an act to be 
done at or within a particular -time, or 


Jegal . Mabilities......cssce 
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in. a particular manner, the question 
arises whether the validity of the act is 
affected by a failure to `'comply with what 
is prescribed, If it appears that Parlia- 
ment intended disobedience -to render 


the act invalid,‘the provision in question | 
ds described as “mandatory,” “absolute”, 
‘imperative’ or “obligatory”, if on the 


other hand compliance was not intended 
to govern the validity of what is done, 
the provision is said to be “directory”. 

12. In Sutherland’s Statutory Con- 
struction, Third Edition, Volume 2, 
Art. 2801 it is stated that,— 

“The important distinction between 
directory and mandatory statutes is of 


- consequences, while the failure to comply 
with the requirements of the latter either 


invalidates purported transactions or sub- 
jects the non complier the affirmative 
` Although 
directory provisions are not intended by 
the legislature to be disregarded, yet the 


seriousness of non-compliance is not con- 


sidered so great that Liability automati- 
cally attaches for failure to comply.” 

13. Crawford in Statutory Construc- 
tion, 1940 Edition, has brought out the 


‘distinction: between mandatory and direc- 


tory provisions as under: 
“A statute, or one or more. of its pro- 


' visions, may be either mandatory or 


directory, While usually in order to as- 
certain whether a statute is mandatory 
or directory, one must apply the rules 
relating to the construction of statutes; 
-yet it may. be stated, as a general rule, 
that those whose provisions relate to the 
essence of the thing to be performed or 
to matters of substance, are mandatory, 
and those which do not relate to the 
essence and whose compliance is merely 


' a matter of convenience rather than of 
-substance, are directory. So, a manda- 


tory statute may be defined as one whose 
provisions or requirements, if not com- 
plied with, will render the proceedings to 
which it relates illegal and void, while 
a directory statute is one where non- 
compliance will not. invalidate the pro- 
ceedings to which it relates.” . 


14: In Maxwell on Interpretation of 
Statutes it is stated,— 


“The general rule is, that an absolute 
enactment must be obeyed or fulfilled ex- 
actly, but it is sufficient if a directory 
a be obeyed or fulfilled substan- 
tially.” = 


' Thè above statement of law of Max- 
well conveys ex facie the impression that 
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even in the case of a eens provision, 
omission in substantial compliance aa 
invalidate the act or the proceeding, 

statement of Maxwell does not tis 
correct exposition of law. The above 
statement of law in Maxwell's Interpre- 
tation of Statutes is based on the obser- 


vations of Lord Coleridge C. J. in Wood-' 


ward v, Sarsons, (1875) 10 CP 733. That 
was a case in which some provisions were 
mandatory and others were directory. In 
that situation it wag held in that case 
that if the mandatory provisions were 
complied with, the proceedings concerned 
. was valid even though the directory pro- 
visions were totally disregarded. 


15. The correct exposition of law in 
this behalf has been given fn the follow- 
ing passage appearing in footnote (b) to 
Art. 656 Halsbury’s Laws of England, 
Simonds Edition, Volume 36, as under :— 
. “It has also been said that mandatory 
provisions must be fulfilled exactly, 
whereas it is sufficient if directory provi- 
sions are substantially fulfilled, (See e.g, 
Woodward v. Sarsons (1875) 10 CP 733, 
at p. 746; Phillips v. Goff, (1886) 17 QBD 
805 at p. 812. It appears, however, from 
the authorities (see, eg. notes (i)}— (1), 
pp. 435, 438, post) that. acts have fre- 
quently been held valid notwithstanding 
a total failure to comply with what is 
prescribed, and the foregoing proposition 
would seem to amount to no more than 
an inaccurate description of the overall 
position where a provision laying down a 
number of requirements is held to be 
mandatory “as to some and directory as 
to the rest.” 

16. Craies on Statute Law, Sixth Edi- 
tion, at p. 267 dealing with the subject 
absolute and directory provisions in sama 
Act, observed as under :-— 

“Where a statute does not consist 
merely of one enactment, but contains a 
‘number of different provisions regulating 
the manner in which some ‘thing is to 
be done, it often happens that some of 
these provisions are to be treated as be- 
‘ing directory only, while others are to 
be considered as essential: that is to say, 
some of the provisions may be disregard- 
ed without rendering invalid the thing to 
be done, but others not: For “there is 
a known distinction,” as Lord Mansfield 
‘in R. v. Loxdale ((1758) 1 Burr 445), be- 
tween circumstances which are of the 
essence of a thing required to be done by 
an Act of “Parliament and clauses mere- 
ly directory.” 

In Govindlal Chhagganlal v. Agricul- 
tural'.Produce. Market Committee, ATR. 
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1976 SC 263, the Supreme Court has 
approvingly quoted the following passage 

Crawford on Statutory Construc-~ 
tion (Edition 1940, Art, 261, para 616) as 
under: 

. “The question as w whether a statute 
fs mandatory or directory depends upon 
the intent of the legislature and not upon 
the. language In which the intent is 
clothed, The meaning and the intention 
of the legislature must govern and this 
is to be ascertained and not only from 
the phraseology of the provision, but also 
by considering its nature, its design, and 
the ‘consequence which would follow 
from construing it the one way or tha 
other,” 

Their Lordships further observed — 

“Thus the governing. factor is the man= 
ner and intent of the legislature which 
should be gathered not merely from the 
words used. by legislature but from a 
variety and other circumstances and con-~ 
sideration......... But the circumstances 
that the legislature has used a language 
of compulsive force is always of great 
relevance in the absence of anything con-« 
trary in the context indicating that -a 
permissive interpretation is permissible 
the statute ought to be construed as per- 
emptory. One of the fundamental rules 
of interpretation is that if the words of 
a statute are themselves precise and un- 
ambiguous, no more is necessary than to 
expound those words in their natural and 
ordinary sense, the words themselves in 
such case best declaring the intention of 
the legislature,” 


In that case the Supreme Court was 
dealing with a provision that a notifica- 
tion issued under the provision shall also 
be published in Gujarati in a newspaper. 
Their Lordships while considering the 
provision observed that ‘the word also” 
provides an important clue to the inten- 
tion of the legislature inasmuch as it 
made it compulsive that the notification 
shall also be published in Gujarati in a 
newspaper. The additional mode of 
publication prescribed by law was taken 
to have object behind it and had a mean- 
ing and purpose. In Khub Chand v. 
State of Rajasthan, AIR.1967 SC 1074 at 
p. 1077, it was observed that — 

“The term “shall” in its ordinary aigni= 
ficance is mandatory and the Court shall. 
ordinarily give that interpretation to that 
term unless such an interpretation leads 
to some absurdity or inconvenient conse- 
quence or be at variance with the Intent 
of the legislature to be ana from 


other parts of the. Act. 
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In: the light of the above exposition of 
law in regard to distinction between the 
directory and mandatory provision, I now 
proceed to deal with the .question as to 
whether the requirements. of part 2 of 
S. 81 (3) of the Act that “every such 
copies shal] be attested by the petitioner 
under his own signature to be a true 
copy of the petition” is mandatory or 
merely directory. Now the words ‘under 
his own signature’ provide an important 
clue to the legislative intent and is not 
without meaning but has purpose behind 
it. Such provision shall be deemed to 
be mandatory. The provisions of S. 81 (3) 
are, both directory. as well as mandatory, 
The words ‘under the petitioner’s own 
signature’ are the very substance of the 
provision of part 2 of S, 81 (8) and are, 
therefore, mandatory in nature. It is 
meant to lend guarantee to the correct~ 
ness of the copy and is based on the 
}public policy. Its underlying object is 


to commit. to the petitioner to the posi~. 


tion that it is the same copy which was 
furnished by him to be served upon tha 
respondent so that he may not be per- 
mitted subsequently:to disown the same, 
The contention of the petitioner that the 
provision is merely directory has no 
merit in ft, The legislature has clearly 
given its intention that the copies must 
contain the petitioner’s own signature. 
If this would not have been the real 
legislative intent, the whole of the second 
part of S. 81 (3) would be rendered re- 
dundant and nugatory which intention 
cannot be attributed to the legislature. 
It is well settled that the legislature is 
not supposed to waste words and enact 
meaningless provisions. The insertion of 
words ‘under the petitioner’s own signa- 
ture’ in part 2 of S. 81 (3) have public 
policy and purpose behind it, the purpose 
being to commit the petitioner to a posi- 
tion which will not enable him subse- 
quently to disown that the copy furnished 
to the respondent is not the copy supplied 
by him with the election petition. In 
other words the purpose of provision is 
to ensure guarantee as to the correctness 
of the copy so as not to enable the peti- 
tioner to back out from the same and to 
tie him to that position for ever. It is 
with this purpose that the legislature 
purposely used the words albeit ‘under the 
petitioner's own signature’ in Part 2 of 
S. 81 (3). I am, therefore, firmly of tha 
opinion that part 2 of S. 81 (3) so far 
as it relates to the petitioner’s own signa~ 


ture on the copy of the petition -is of . 


mandatory character and is to- be com~ 
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plied with strictly, However, the word 
‘attestation’ occurring in part 2 of S, 81 (3) 
relates to the mode of attestation and is 
merely a matter of form and not of 
substance, But the signature of the peti- 
tioner on the copy which is to be fur- 
nished to the respondent is the essence 
of the provision, There is also compul- 
sive force for non-compliance of S. 81 (3) 
so far as it relates to its mandatory pro- 
vision as enjoined by S. 86 of the Act, 
Sec. 86 prescribes the penalty for non- 
compliance of the provision and lays 
down that the petition shall be dismissed 


if the provision is not complied with. I 


may, however, emphasize that S. 86 will 
be attracted only when the essence of 


- provision of part 2 of S. 81 (3) is not 


complied with, but the same will not 
hold good to the non-essential part of 
5. 81 (3). So ff there is no word "attesta 
tion’ above the signature then it would 
only be a defect of form and not of 
essence or substance and in that case 
5. 86 will not be attracted. 


17. It has been contended on behalf 
of the petitioner that the omission to 
subscribe signature on the copy of tha 
election petition furnished to the respon~ 
dent No. I was not at all fatal, as sub- 
scribing of signature on the copy of the 
petition fs not the essence of the provis 
sion, On the other hand, it has been 
contended on behalf of the respondent 
No. 1 that provision as to the subscribing 
of the signature by the petitioner on the 
copy is the very essence of the provision. 
and non-compliance of it will fall under 
the mischief of S. 86 of the Act. The 
learned counsel have cited various autho- 
rities in support of their respective con- 
tentions and I proposa to discuss them 
presently. . 

18. In Subbarao v. Member, Election 
Tribunal, Hyderabad, AIR 1964 SC 1027, 
the copies were signed by the petitioner, 
but there was no attestation in the sense 
that the words “true copies” were omit- 
ted above the signature of the petitioner, 
The Supreme Court held that as the 
signatures of the petitioner were on the 
copies, the omission to write words “true 
copy” was not fatal. The Supreme Court 
was of the view that the existence of the 
signature of the petitioner în tha copy 
was sufficient compliance of S. 81 (8) be- 
cause it could not be said that the copy 
simply reproduced the signature in the 
original, as the same was not needed 
under the law on the copy. 

19. In Murarka Radhey Shyam Ve 
Roop Singh, AIR 1964 SC 1545, the copy 
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furnished to the petitioner contained the 
signatures on every page of the copy, but 
a fresh signature below the word ‘peti- 
tioner’ at the foot of the petition was not 
subscribed. The High Court of Rajasthan 
had held that such a defect is not a 
defect at all, Approving the decision of 
the High Court their Lordships of the 
Supreme Court observed (at p,. 1550), — 
. “When every page of the copy 

on the appellant was. attested to be a 
true copy under the signature of the 
petitioner, a fresh signature below the 
word “petitioner” was not necessary. 
Sub-sec. (3) of S. 81 requires that a copy 
shall be attested by the petitioner under 
his own signature and this was done,” 
The Supreme Court, therefore, overruled 
the objection on the ground that the sig- 
natures of the petitioner were there on 
each page of the copy of the petition. 
It can, therefore, be said that it was the 
signature of the petitioner which was 
taken to be the essence of the provision 
of part 2 of S.81 (3) and it was on that 
account that the Supreme Court over- 
ruled the objection in regard to the non- 
compliance of S. 81 (3) of the Act. 

20. In Anup Singh v. Abdul Ghani, 
AIR 1965 SC 815 the copies furnished to 
the respondents contained the signatures 
of the petitioner. There was, however, 
defect to the effect that the. requisite 
attestation was not there in specific 
terms on the copies. The Supreme Court 
relying on the authority of Subbarao v. 
Member, Election Tribunal, AIR 1964 SC 
°1027 held that there was substantial 
compliance of the provisions of S. 81 (3) 
‘of the Act. 


21. In both the above cases the 
copies furnished to the respondents con- 
tained the signatures of the petitioner, 
which were held to be sufficient for ful- 
filling the requirements of Part 2 of 
S. 81 (3). In the instant case there is 
total absence of the signature of the 
petitioner on the copy furnished to the 
respondent No. 1 and so the present case 
cannot be treated as similar to those 
above -referred two cases. 

22. In Jagat Kishore v. Rajendra 
Kumar, AIR 1971 SC 342. there were dis- 
crepancies between the copies of the 
petition supplied to-the opposite party 
and actually presented to Court. The 
‘discrepancies were of such a nature 
which could mislead the opposite party 
and prejudice its defence. It: was held 
that there was no substantial compliance 
of S. 81 (8) and so the petition was 
liable to be dismissed, In that case it was 
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contended on behalf of the petitioner 
that S, 81 (3) is merely directory and 
not mandatory, Their Lordships did not 
go into that question saying that in 
their opinion that provision hag not been 
substantially complied with, Substantial 
compliance was, therefore, held to be 
necessary in regard to S. 81 (3). That 
case of course related to part first of 
S. 81 (3), but in my opinion the same 
observations equally apply In the pre« 
sent case, i 

23. In Satya Narain v. Dhuja Ram, 
AIR 1974 SC 1185 related to a case 
where requisite copies of the election 
petition, as required by. S, 81 (8) of the 
Act, were not filed in Court within the 
period of limitation, The Supreme Court 
held that the petition is Hable to be 
dismissed for non-compliance of S, 81 (3) 
of the Act. The Court observed as fol- 
lows (at p. 1192}s 2. 2 | 

“We are, therefore, clearly of opinion 
that the first part of S. 81 (8) with 
which we are mainly concerned in this 
appeal is a peremptory provision and 
total non-compliance with the same will 
entail dismissal of the election petition 
under S, 86 of the Act,” 


24. It was contended on behalf of tha 
petition that this decision specifically 
dealt with the first part of S, 81 (3) and 
so it should be inferentially held that 
the second part of S. 81 (3) is not man- 
datory. I am not at all persuaded to con< 
cede to this argument as the Suprema 
Court in that case considered only the 
first part of S. 81 (8). It may,- however, 
be stated here that both in the first 
part of S. 81 (8) and in second part of 
5. 81 (3), the expression used is ‘shall’, 
If the expression ‘shall’ is mandatory so 
far as the first part of S. 81 (1) is con- 
cerned, it Is very difficult to say how the 
Same expression ‘shall’ contained in 
second part of S. 81 (8) is not mandatory. 
I am fortified in this view of mine of 
M. Kamalam v. Syed Muhammed, AIR- 
In that case it has been 
held that “if the copies of the petition 
contained the signature of the petitioner, 
then the omission to state specifically 
that the copy is a true copy, may not 
be fatal. However, when there is a total 
omission to sign the copies, it is not a 
case of substantial compliance with Sec- 
tion 81 (38)......... ” In that case the copy 
served upon the respondent did not cona 
tain the signature of the petitioner. It 
was held that second part lays down 
that every such copy shall be attested: 
by the petitioner under his signature to 
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be a true copy of : the petition. There 
being a total omission to sign the copy, 
there was no substantial compliance and, 
therefore, the election petition was dis- 
missed, which ig also the case here. The 
main content of second part of S. 81 (3) 
is that the copy produced, as required by 
the first: part, shall be attested by the 
petitioner ` under- his own signatures to 
be a true copy of the petition. As observ- 
ed earlier the signature -part is the 
essence of second part of S. 81 (3) and 
has to be complied with strictly. - 

25. In Sant Prasad Singh v. Dasu 
Sinha, AIR 1964 Pat 26 the Division 
Bench of the Patna High Court has held 
that S. 81 (3) lays down that the provi- 
sion that the petition should be attested 
under the petitioner’s own signature to 
be a true copy is a mandatory. The 
Patna High Court has observed in that 
case that the respondent must be certain 
that the contents of the petition cannot 
be departed from on any pra of failure 
to comply with this, 


26. In Sardarmal v, 
Devi, ILR (1964) 14 Raj 503 : (AIR 1964 
Raj 223) there was a difference of 
opinion between Modi, J. and Shinghal, J. 
on the question -of interpretation of 
S. 81. (3; of the Act, In that case the 
petitioner had supplied the - required 
number of copies: of- election petition 
which were absolutely correct copies and 
the attestation “true copy” was - made 
on the last page.of the. last- annexure and 
nowhere else. Shinghal, J, was on the 


Smt. Gayatri 


opinion that the provision of S. 81 (3) _ 


has been substantially complied with 
and it was not mecessary to sign at end 
of each schedule. It was observed by 
Shinghal,- J. that the provision of Sec- 
tion 81 (8) as to the attestation has a 
two-fold purpose, namely, first to lend an 
assurance that the copies are the true 
copies and secondly to fasten respon- 
sibility on the petitioner for their accu- 
racy. Ifthis purpose has been served that 
will be a substantial compliance of the 
provision as in the opinion of Shinghal, J. 
it is the essence. of the provision which 
is important and it would be wrong to 
hold that the literal and narrow inter- 
pretation should be placed merely: for 
the reason that: the legislature has used 
the word ‘shall’ and has provided the 
penalty for its non-compliance, Modi; J. 


was, however, of the view, that each 


schedule was to be attested and- signed 
as the requirement of attestation has also 
its essential aspect and is:a mandatory. 
requirement, 


Bhikha Bhai’ v: Lalshanker..(M. L.. Joshi.J.J. 


On .account of . difference’ 
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between the two Judges the matter was 
referred to the third Judge namely, 
Jagat. Narayan, J. Jagat Narayan, J. 
was of. the .opinion . that the sup- 
ply of the requisite number of 
copies as well as their attestation under 
the petitioner’s own signature are essence 
of the provision-of S. 81 (3) and are 
mandatory as both these requirements 
have a public policy behind them. Jagat 
Narayan, J. summed up his ee as 
follows (at p. 228) :— : 

/ "I, Provision of law are either man- 
datory or directory or partly mandatory 
and partly directory. Non-compliance of 
the mandatory part of the provision 
renders the act. or proceeding concerned 
invalid irrespective of whether or. not 
any prejudice ig caused thereby to any 
other party. 

The use of the expression ‘substantial 
compliance” is only appropriate in rela- 
tion to a provision which is in part man- 
datory and in part directory. In. case of 
a wholly directory provision no question 
of substantial compliance arises. 

2. Both the requirements of S. 81 (3) 
that requisite number | of copies are 
supplied and that these copies are attest- 
ed. as true copies under the signature of 
the petitioner are mandatory but the 
provisions of the sub-section should. not 
be construed strictly or technically and 
if there Is compliance of the substance 


“or the essence of the two requirements, 


the petition should mot be dismissed 
even though exact or literal eet 
has not.been made, ` 


- 38. The word “petition” as eed in 
S. 81 (3). includes the annmexures ‘to ‘the 
petition containing particulars of corrupt 
practices alleged there, ` 


4. The manner of attestation under 
S. 81 (8) is left entirely to the petitioner, 
the only requirement being that the 
copy of the petition amd the copies of 
each annexure should ex facie appear to. 
be attested under the signature of the 
petitioner, This may be done by means 
of single endorsement under the signa- 
ture of the petitioner by the use of 
appropriate words which show that it 
governs ‘the copy of the main petition as 
well as copies of the annexures or it may 
be done by more than one endorsement 
under the signature of the petitioner 
placed that it appears:that all the copies 
have been certified as ‘true copies... 

.5. In the present case, It does not ex 
facie appear that the copy of the petition 
and the copies of Annexures A -& B have 
been attested, The endorsement at the 
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foot of the last page of Annexure C ap- 
pear to govern that annexure only. The 
requirement of attestation laid down in 
5. 81 (3) has thus not been substantially 
complied with,” 

All the three Judges of this Court in Sar- 
dar Mal v, Smt, Gayatri Devi were clear- 
ly of the opinion that the provisions as 
to signing of the copy by the petitioner 
himself in essence of the provision and 
is mandatory and I am in respectful 
agreement with the view taken to this 
extent in Sardarmal v, Smt, Gayatri 
Devi. 


27. Mr. Mridul, learned counsel for 
the petitioner, however, placed strong 
reliance upon Anup Singh v. Abdul 
- Ghani (ATR 1983 Pun] 429 (FB) and 
Krishan Goyal v, Purshottam Lal, AIR 
1964 All 363 and Narain Singh v. Karan 

Singh, ((1970) 44 Ele LR 66 (AID) in 
support of his contention and urged that 
the provisions relating to the attestation 
under the petitioner’s own signature are 
directory, In Anup Singh v. Abdul Ghani 
and Narain Singh v. Karan Singh the 
provisions of second part of S. 81 (3) 
have been held directory, The case 
Anup Singh v. Abdul Ghani was taken 
to the Supreme Court where the Supreme 
Court left the question open in regard to 
the second part of S. 81 (3) vide AIR 
1965 SC 815 (Anup Singh’s case). The 
case Krishan Goyal v. Purshottam Lal is 
based on Anup Singh’s case decided by 
the Punjab High Court and has not 
Biven any additional reasons. It has also 
held the provision to be directory, I re- 
gret to say that-I am not at all in agree- 
ment with the view taken by the Punjab 
High Court . and the Allahabad High 
Court for the reasons mentioned earlier 
as in my opinion the provision is man- 
datory. Moreover even in Anup Singh 
and Kishan Goyal cases respectively 
the copy of the election petition contain~ 
ed the signature of the petitioner himself 
so it made no difference regarding the 
correctness of the conclusion reached in 
these cases. ` | | 


r 
$ 


. 28. The ` next case relied upon by 

Mr. Mridul is Virendra Singh v. Vimal 
Kumar, AIR 1976 SC 2169. In that case 
an argument was raised that tbe petition 
was liable to be dismissed for non-com~ 
pliance of S. 81 (3) as the copy of the 
petition meant to be served on the res- 
pondent was not accompanied by a copy 
of Annexure Ex. P-10. ‘That annexure 
was one. leaflet which cast aspersion 
against the petitioner which according 

to the -petitioner .-amounted. te : corrupt 


ead 


A.L.R. 


practice on the part of the respondent. 
The allegations of corrupt practice and 
particulars thereof were, however, given 
in. para 17 of the election petition and 
were sufficiently clear and precise. In 
oe context the Supreme Court observ~ 
. "It is also now well settled that failure 
to give particulars of printing of the 
pamphlet is not detrimental and cannot 
lead to the dismissal of the petition. 
(See Prabhu Narayan v. A, K, Srivas= 
tava, AIR 1975 SC 968),” 


This case is, therefore, of no assistance 
to the petitioner, 


29. It was then submitted by the 
the learned counsel for the petitioner 
that the copy of the petition contains the 
signature of the counsel of the petitioner 
and, therefore, in any event the require- 
ments of 8. 81 (3) have been substan= 
tially complied with. Tt- has been sub- 
mitted that each page of the copy of the 
petition contains the signature, which is 
alleged to be of Shri Mridul, Advocate 


for. the petitioner. The question, there- 


fore, which needs to be determined is 
whether the petitioner can delegate the 
powers of signing the attestation in 
favour of hig authorised ‘agent. My 
answer is an emphatic ‘no’, The reason 
is that there is no legislative permission 
to permit such delegation. The delegatee 
can only sign the attestation under his 
signature if there is specific legislative 
permission conferring power to delegate 
In that behalf, Whenever the legislatura 
intends that an act is to be done by cer- 
tain person the act is to be done by thaf 
person alone, Wherever the legislature 
has intended otherwise then it has ex- 
pressly made a provision that a docu= ` 
ment can be signed by the person him= 
self or any other person. There is no 
such legislative permission. In the ab- 
sence of such legislative permission the 
power to delegate to sign the attestation 
on the copy cannot be confer- 
red on an authorised agent. Tha 
reference to O. 3, R. 1, Civil P, C. is 
also of no avail to the petitioner, Rule T 
of O. 3 lays down that any appearance, 
application or act. in or to any Court, 
required or authorised by law to be 
made, except where otherwise expressly 
provided by any law for the time being 
in force, be made or done by the party 
in person, or by his. recognised agent or 
by a Pleader. However, under 8. 81 (3) 
the signature of attestation. is to be 
under the petitioner's own signature. 
This view . finds support from Narain 
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Singh v, Karan Singh (1970) 44 Ele LR 
66 (All) wherein it has been held that 
the power of attestation as true copy 
under part second of S, 81 (3) cannot be 
delegated. 

30. Even otherwise from the perusal 
of the power of attorney of the Advo- 





31. 
attested under the petitioner’s own sig- 


To sum up, the petition being not 


nature, the mandatory provision of 
Part 2 of S. 81 (8) has not been com- 
oled With dnc ha cass bolomo ae ad a0 
the petition is Hable to be dismissed łn 
the terms of S. 86 of the Act. Part 2 
of the Issue No. 1 is therefore decided 
in favour of the respondent No. 1, 

32. In the result the election petition 
fs dismissed. The petitioner shall pay 
Rs. 750/- (Rupees Seven Hundred Fifty) 
'&s costs to the respondent No. 1. 


Petition dismissed, — 
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. Mohan Lal and another, Petitioners v, 
The Urban Improvement Trust, J oanpur, 
and another, Respondents, 


Civil Writ Petns, Nos, 8 and 14 of 1978, 
D/- 8-2-1978, 


Rajasthan Urban Improvement Act (35 
of 1959), Ss. 91-A, 21, 27, 47, 75 — Demo- 
lition of buildings 


Act (38 of 1959), S. 78). 


The Urban Improvement Trust {fs not 
competent to delegate its power of re- 
moval under 8. 91-A in favour of its 
Secretary, Hence the order passed by the 

Secretary directing removal of certain 
structure in exercise of his delegated 
power is also illegal. There is no provision 
in the Act empowering the Trust to dele- 
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gate its power in regard to the order of 
removal of construction in favour of an 
officer of the Trust. The functions 
of the Trust can be delegated either in 
favour of the committee or in favour of 
the Chairman, In the case of Chairman 
delegation will be to the extent the re~ 
gulation framed under S. 75 of the Act 
permits. The delegation of power is per- 
missible with the legislative permission and 
in absence of such legislative permission 
there can be-no delegation of the func- 
tion of the Trust in favour of the officer 
of the Trust or its Secretary. Any dele- 
gation made by the Trust under its reso- 
lution in regard to the removal of un- 
authorised construction cannot be said to 
be fn consonance of the provision of the 
Act. The exercise of power under S. 91-A 
by the Secretary cannot also -be justified 
under S. 47 of the Act read with S. 78 
of the Rajasthan Municipalities Act. 
(Paras 16, 17) 


K. N. Joshi, for Petitioners; S, P, Singhi, 
for Respondents, 


ORDER:— The facts out of which 
these petitions arise, may be stated in 
brief as unders 


2. According to facts averred in the 
petitions, both the petitioners purchased 
one plot each situate in Ratanada, Jodh- 
pur, out of a big plot of land belonging 
to Man Singh, from Man Singh, The sita 
plan of the whole land out of which 
these petitioners have purchased the 
plots is annexed with the peti- 


Writ Petition No. 8 of 1978, is Annexure 
4, whereas the site plan in S. B. Writ 
Petition No, 14 of 1978 is Annexure I, 
The petitioner Mohan Lal purchased 
plot No. 1 shown in the site plan and 
the petitioner Krishna Ram purchased 
plot No. 2. Both these plots are adjacent _ 
to each other. Both the petitioners after 
the purchase of the plots obtained per- 
mission for construction over them in 
the year 1869, The permissions in both 


btaining permissi 
cipal Council, Jodhpur, both petitioners 
raised constructions over the plots in~ 
cluding the boundary walls, The plot 
Nos. 3 and 4, which formed part of the 
same piece of land, were purchased by 
Shri Mohan Lal, Shri Jaya Ram and 
Smt. Par] Bai, respectively from Man 
Singh. In all the sale-deeds executed by 
Man Singh in respect of plots Nos. 1, 2, 
3 and. 4, it was provided that the pur- 
chaser shall leave seven feet -open land 
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for air and light. In the sale-deed in 
favour of Mohan Lal it was stated that 
Mohanlal would leave seven feet open 
land towards northern side of the plot 
and Krishna Ram would also leave seven 
feet open land for purpose of air and 
light, but b6th of them’ shall have full 
hl de right over the land and ‘shall 


The owner of the plots. Nos. 3 and 4, 
who had purchased the ‘plot from Man 


' Singh, further sold their plots to diffe~- 
rent persons, It-is alleged in both these . 


petitions. that the new vendees of plots 
Nos, 3 and 4 with a view. to grab. the 
lands of the owners of the plots Nos. 1 
and 2, and to have a right of way.on the 
open land left by the petitioners initiat- 
ed proceedings under S. 133, Cr. P. C., 
by way of application before the City 
Magistrate, Jodhpur, which is still pend- 


ing. At the same time the new vendees ` 


of plots Nos, 3 and 4 got manipulated 
to get notices served under S. 203 of the 
Rajasthan Municipalities Act, 1959, by 
the Urban Improvement Trust, Jodhpur 
(hereinafter called ‘the U. I. T?) upon 
both Mohan Lal and Krishna Ram. Both 
the petitioners gave reply to the notices 
and itis alleged that the proceedings 
were dropped, Again the Secretary to 
the U. I. T. issued notices to both the 
petitioners under S, 91-A of the Rajas- 
than: Urban Improvement Act, 1959 
(hereinafter: called the Act). ' Both the 
petitioners submitted reply to the said 
notices stating therein that the entire 
construction . including the fixation of 
‘patties’ has been done'after obtaining 
permission from the competent authori- 
ty. The Secretary to the U. I. T. did not 
raise any objection as to the construction 
over the .plots, but took objection as to 
the fixation of the ‘patties’ on the bound- 
aries and without giving any opportunity 
of being heard to the respective peti- 
tioners ordered demolition of the stone 
‘patties’ by his order dated 22-9-1977 
(vide Ex. 6 in both the petitions.) 


3. Both the petitioners felt aggrieved 
by the order of demolition dated 22-9- 
1977 and moved the Additional Collector, 
Jodhpur, by way of appeal under 8. 91-A 
. (2) of the Act.. The learned Additional 
Collector, Jodhpur rejected the appeals 
by his order dated 31-12-1977. The order 
of the Additional Collector in both the 
cases has been marked Ex: 7. Both the 
petitioners have challenged the validity 
of the order dated. 22-9-1977 (Ex. 6) of 
the Secretary to the U. L T. directing 


the demolition of stone ‘patties’ and the 
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right of enjoyment over it, . 


ALR 
order of the Additional Collector dated 
31-12-1977 (Ex. 7) by way of writ peti~ 
tions under Art. 226 of the Constitution 
of India and have prayed that the afore- 
said orders of the Secretary to the 
U. I, T. dated 22-9-1977 (Ex. 6) and the 
Additional Collector dated 31-12-1977 
(Ex. 7) be quashed,. They have further 
prayed that direction or order be issued - 
directing the U. L T. to restore the 
status quo ante by fixing the ‘patties’ at 
the boundaries of-the plots from where 
they were removed, -. It is: not disputed 
before me that the.stone ‘patties’ of the 
petitioners were removed forcibly under 
the orders of the ‘Secretary to the U.I. T. 


4, The ‘petitions have been” opposed 
by the. U. L T, The U. L T. has alleged 
that the permission obtained by both tha 
petitioners from the Municipd Commis- 
sioner, are of no avail, as they were nof 
in accordance with the provisions of tha 
Rajasthan Improvement Trust, (Co-ordina- 
tion between Municipalities and Improve- 
ment Trusts with regard to construction 
of Buildings) Rules, 1964. . It has been 
further averred in the reply that tha 
plans -annexed to the sale-deeds of the 
respective petitioners have mot been pro~ 
duced and if they would have been pro- 
duced it would have been established 
from the plans that between all the four 
plots sold by Man’ Singh the purchasers 
were required to keep seven: feet land 
open on southern side of plots Nos, I and 
8 and on the northern side of the plots 
Nos, 2-and 4, so as to make -a passage of 
14 feet wide between plots Nos. 1 and 2 
and plots Nos, 3 and 4, It has been ad=- 
mitted by the U. L T. that the proceed- 
ings initiated umder S, 203 of the. Rajas- 
than Municipalities Act, 1959, were onca 
dropped by the. U. I, T, It has however 
been contended in the reply that further 
action was initiated by the U, I. T, under 
S. 91-A ofthe Act, because the stone 
‘patties’ were fixed on the open land by | 
the petitioners without permission of tha 
U. L T. and so itis within the compe- 
tence of the U, I. T, to take action under 
S. 91-A of the Act. The U. L T. has 
also ‘supported the order of the Secretary 
passed on 22-9-1977 as well as the order 
of the Additional Collector dated 31-12- 
1977 and has inter alia. contended that 
the order of removal of ‘patties’ was 
passed by the competent authority as 
the Secretary to the U. L T, is autho- 
rised to exercise the powers conferred 
under S. 91-A, It has also been alleged 
in the reply that the sale-deeds of ihe 
holders of the plots Nos, .3: and 4 clearly. 
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show the existence of the passage of © 
fourteen feet wide between plots Nos, 1 
and 2 and also in plots Nos. 3 and 4. 

5. The facts and the points involved 

in both these ‘writ ‘petitions are identical 
' and, therefore, both these petitions are 
being disposed of by a common order, 

6. Mr. Kashi Nath Joshi, who appear- 
ed on behalf of both the petitioners has 
raised the following contentions before 
met— . 

(1) That the stone ‘patties’ on the 
boundary of the plots were raised after 
obtaining permission as back in the year 
1969. The Secretary to the U. IL T. has 
committed manifest error in holding that 
the stone ‘patties’ were recently con- 
structed without permission although 
there was no evidence worth the name 
for arriving at such a conclusion, 

(2) Even. raisicig of stone. ‘patties’ by 
the petitioners. on their. ‘pattasud’ land 
does not amount to an improvement 
within the - meaning of S. 2 (1) (vi) of 
the Act, as raising of the ‘patties’ do not 
amount to making any material change 
in the building or the lamd and, there- 


fore, no permission was required from 
the U. I. T. 4 


(8) ‘The. Secretary to the U.LT. has 
no jurisdiction. to pass order for the re- 
moval of the ‘patties’ as the powers of 
ordering removal under the Act vests in 
the Trust and the same could not be 
delegated in favour of the Secretary to 
the U.J.T. under the word of the Act. 


7. On the other hand Mr. S. R, Singhi 
learned counsel for the U..I. T. has con- 
tested all the contentions: raised by Mr, 
Kashi Nath Joshi 


8. Before I deal with the . contentions 
of Mr. Kashi Nath Joshi, it will be use- 
ful to extract some of the relevant pro- 
visions of the Act, which have bearing 
on the controversy raised before me. 


9. S. 2 (1) (vi) of the Act defines the 
term “improvement” as followps:— _ 
“S. 2 (1) (vi) “improvement” with its 
cal variations means the carry- 
ing out of building, engineering, mining 
or other operations in one, over or under 
land or the making of any material 
change in any building or land or mak- 
ing provision for any. amenity in, on, 
over or under any building or land and 
includes re-improvement”, 


10. S. 20 deals: with the constitution 
of committees and reads as under :— - 

“Constitution of ‘committees — (1). The 
trust may from time ‘to time appoint 
committees consisting of a Trustee or 
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Trustees and such other. person of any 
of the following classes as It may think 
fit, namely: 

Gi) Persons associated with... the. Trust 
under section 19: 

(ii) other persons whose aane or 
advice the: Trust may desire as Members 
of a committee : 

. Provided that no committee shall con= 
sist of less than three persons, 

(2) The Trustees appointed to a com- 
mittee or where two or more than two 
trustees are so appointed. such one of 
them as may be nominated by the Trust 
shall be the Chairman of such commit- 
tee. ) 

11. .§. 21 deals with the functions of 
the committees and is as under :— 

“21. Functions of committees — (1j 
The Trust may— . 

(a) refer to a committee appointed 
under S, 20, for inquiry and report, any 
matter. relating to any of the purposes 
of this. Act, and 

(b) delegate to such committee by 
specific resolution and subject to any 
regulation made under this Act any of 
the functions of duties of the Trust, 

(2) Every such committee shall cons- 
form to any instructions from time to 
time given to it by the Trust.” 

“Sec. 27. Delegation of Chairman’s 
functions— 


(1) The Chairman may, by general or 
special order in writing, delegate to any 
officer of the Trust, any of his powers, 
duties or functions under this Act or 
under the rules made ‘thereunder except 
the power to preside over -the meetings 
of the Trust, - 

(2) ‘The exercise of discharge by any 
officer of any power, duties or functions 
delegated under sub-sec, (1) shall be 
subject to such conditions and limitations, 
if any, as may be specified in the said 
order and also to control and revision by 
the Chairman.” 


12. Then comes S. 47 upon which 
much reliance has been placed by Mr, 
Singhvi, learned counsel for the U.LT, 
That section may be reproduced here- 
under j=- 

“S. 47." Powers under . the Municipal 
Laws vested in the Trust: (1) Such pro- 
visions of the Municipal law for the time 
being in force in any part of the State 
as may be prescribed in the case of each 
Trust, shall so far as may be consistent 
with the tenor of this Act, apply to the 
urban area for which the Trust Is esta- 
blished under this.Act-and all references 
in the said. provisions to the Municipal 
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Board, Council or Corporation shall be 
construed as references to the Trust Act 
which, im respect of any such urban area 
may alone exercise and perform all or 
any of the powers and functions which 
under amy of the said provisions might 
have been exercised and performed by 
the Municipal Board, Council and Corpo- 
ration or by the Chairman or President 
or by any Officer thereof, . 
Provided that the Trust may delegate 
to the Chairman or to any Officer of the 
Trust all or any powers conferred under 
this section, - 
(2} to (5) x x x ' 
13. Section 75 deals with the power 
of Trust to make regulation. The rele- 
vant portion of it may be reproduced 
herein below :— . 
"S. 75. Power of the Trust to make 
regulations, l i 
(1) Every. Trust may,: from time -to 
time make regulations consistent with 
this Act and with any rules made under 
this Act by the State Government— — 
(a) to (c) wee 
(d) for regulating the delegation of 
powers or duties of the Trust to Com- 
mittees or to the Chairman, ` 


SPSSSECSSHsoeeeseeseseseeseceegene 
4 - 
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14. Section 91A relates fo order of 
demolition of building etc, and is as fol- 
lows: . | 


“5.- 91-A. Order of ` demolition of 
buildings. — (1) Where the erection of 


any building in any urban area has been ~ 


commenced or is being carried on, or 
has been completed in contravention of 
the master plan or of any scheme sanc- 
tioned and notified by the State Gov- 
ernment or of the sanction of the Trust 
under sub-s. (1) of S. 72, or without the 
permission obtained under S. 73, or in 
contravention of any rules or conditions 
subject to which such permission has 
been granted, the Trust may, in addition 
to any prosecution that may be institut- 
ed under this Act, make an order direct- 
ing that such erection shall be demolish- 
ed by the owner thereof within such 
period not exceeding two months ag may 
be spectfied in the order, and on failure 
of the owner to comply with the order, 
the officer. may himself cause the erec- 
tion to be demolished and the expenses 
of such demolition shall be recoverable 
from the owner as arrears of land reve- 
See e K caer 

` Provided that no such order shall be 
made ‘unless’: owner has - been 


, given E: ; 


reasonable opportunity to show > cause 
why the order should not be made. - 

(2) Any person aggrieved by an order 
under sub-s, (1) may appeal to the Col- 
lector against the order within 30 days 
from the date of the order of the Trust . 
and the Collector may after hearing the 
parties to the appeal either dismiss the 
appeal or may reverse or vary the whole 
or any part of the order. l 

(3} The decision of the Collector in 
the appeal shall be final and shall not 
be questioned in any Court,” 


15. It will be useful here fo extract 
S. 78 from the Rajasthan Municipalities 
Act which deals with the powers, duties 
and functions which may be delegated 
reads as under; 

“S. 78. Powers, duties and functions 
which may be delegated — (1) . Any 
powers, duties or executive functions 
which may be exercised or performed by 
or on behalf of the Board may (subject 
to such restrictions, limitations and con- 
ditions as may be prescribed) be dele- 
gated, by the Board to the Chairman or 
to the Vice-Chairman or to the Execu- 
tive Officer or to the Secretary or the 
Chairman of any Committee or to one 
or more stipendiary or Honorary Ofm- 
cers, without prejudice to any powers 
that may have been conferred on any 
Committee by or under S. 73; and each 
person, when exercises any power or 
performs any duty or function so dele- 
gated shall be paid all expenses neces< 
sarily incurred by him therein, 


(2) When the Office of a Chairman 
becomes vacant and there is. no’ Vice- 
Chairman to take over, the Board shall 
(at a meeting to be called in the pre- 
scribed manner) delegate the powers 
duties, and executive functions of the 
Chairman to such member of the Board 
as it thinks proper to be exercised by 
him till a Chairman is elected in accord- 
ance with the rules in force.” 


16. I now deem it appropriate to 
take up first point of the competency of 
the Secretary U.LT. in regard to passing 
of the order of removal of the ‘patties’ 
as it is a jurisdictional point and in my 
opinion goes at the very root of the 
matter. From the reading of S, 91-A it 
will be evident that the power to order, 
removal vest in the Trust. The ‘Trust 
may delegate any of its functions or the 
duties to any of the Committees cansti- 
tuted under S. 21 of the Act. It may). 
further delegate such of the functions 
as may be permissible - under the regus 
lation framed under S.. 75 of the Act.-to 
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the Chairman of the Trust and there is 
mo in the Act empowering the 
to delegate its power in regard to 
the order of removal of construction m 
favour of an Officer of the Trust. It is 
true that under S, 27 of the Act .the 
Chairman may by general or special 
order in writing delegate fo any Officer 









Rules made thereunder except the power 
to preside over the meetings of the 
Trust, Such delegation by the Chairman 
in regard to his own functions only, 
There is, however, no provision of such 
delegation in favour of Officer so far as 
the Trust is concerned. It, therefore, 
follows that the functions of the Trust 
can be delegated either in favour of the 
Committee or in favour of the Chairman. 


lative permission there can be no dele- 


Secretary, Any delegation made by 
the Trust umder its resolution in. regard 
to the removal of unauthorised construc- 

on cannot be said to be in consonance 
of the. provision of the Act I am, there- 
fore, firmly of the opinion that the reso- 
lution of the Urban Improvement Trust 
dated 7-5-1976 so far it delegates power 
of removal under S, 91-A în favour of 
its Secretary is beyond the competence 
of the U.LT. As’ a natural corollary 
thereof the Secretary of the Trust de- 
rives no power for ordering removal of 
unauthorised construction and is there- 
fore wholly incompetent to pass the im- 
pugned order under 8S. 91 of the Act. It 
may be that the Trust may empower 
any Officer for the purpose of S. 91-C 
and authorise any Officer to stop the 
unauthorised building operations but 
from that it cannot be inferred that the 
Trust can by its resolution authorise its 
(Officer u/s, 91-C of the Act to order re- 


moval of unauthorised construction. The / 


impugned order of the Secretary to the 
UIT, dated 22-9-1971 is, therefore, 
wholly without jurisdiction and is bad 
in law. As a natural consequence there- 
of the order of the Additional Collector 
dated 31st of Dec., 1977, upholding ‘the 
void order of the Secretary to the U.LT. 
automatically falls to the: ground and is, 
therefore, invalid in law... Both. the .im- 


Mohan Lal v. U, I. Trust, Jodhpur M. L Joshi J.) -[Prs. 16-18] Raj. 205 


pugned orders, therefore, deserve to bal 
quashed, 


17. Mr. Singhvi, however, placed 
heavy reliance on S. 47 of the Act for 
supporting the impugned orders, I have 
read 8S. 47 very carefully and have 
given my anxious consideration over it, 
This section provides that such provi- 
sions of Municipal Law which are con- 
sistent with the tenor of U.I.T, Act may 
as far as possible apply to the urban 
area for which the Trust is established. 
The true import of S., 47 in my opinion 
is that the provisions of Municipal Law 
which are in force for the time being 
may be availed of by the Trust in dis- 
charge of its power and functions pro- 
vided those provisions of the Municipal 
Law are not inconsistent with the tenor 
of the U.LT, Act. Now under S, 78 of 
the Municipalities Act. the power 
to order removal of an wma J 
construction can be delegated to any of 
the Officer of the Municipality. On the 
basis of S. 78 read with S. 47 it has 
been strenuously urged by Mr, Singhvi 
that the power of demolition can ba 
likewise delegated by the U.LT, to the 
Secretary of the Trust. This argument 
ig fallacious, as under the U.LT, Act the 
power of removal vests in the U.LT. 
which cannot be delegated fn favour of 
its Officer. Section 47 on the basis of 
which Mr, Singhvi wants to support the 
impugned orders of the Secretary and 
the Additional Collector, is really of no 
assistance to him and, therefore, cannot 
be legitimately pressed into service for 
supporting the’ impugned orders, That 
being the. position, the impugned orders 
cannot be sustained any more and will 
have to be quashed and are, accordingly 
quashed. In view of this finding I need 
not deal with other points, 


18. In the result, the petitions of both 
the petitioners Mohan Lal and Kishna 
Ram are allowed. The impugmed orders 
of the. Secretary, Urban Improvement 
Trust, Jodhpur, dated 22-9-1977 (Ex. 6} 
and the learned Additional Collector, 
Jodhpur, dated 31-12-1977 (Ex. 7) are 
quashed. The respondent Urban Im- 
provement Trust, Jodhpur is directed to 
restore. the status quo ante by the fixing 
the ‘patties’ at the boundaries of the 
plots from where they were removed af 


its own expense within one month from 
today, It is further ordered that the 
Urban . Improvement Trust shall pay 
Rs, 200/- (Rupees .Two Hundred) as cost 


206 Raj. [Prs, 1-2] 


to each of the petitioners in these writ 
petitions, 
Petitions allowed. 
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Maharama and another, Appellants 
v. Ram Bux, Respondent, 

S. B. Civil Mise. Appeal No. 17 of 
1977, D/- 24-7-1978.* 

Civil P. C. (5 of 1908), S. 11; O. 23, 
E. 1 — Previous suit dismissed being 
premature —— Permission to file fresh 
suit given — Plaintiffs application 
not on record — Fresh suit on same 
facts between same parties — Kes 
judicata applies — Permission so 
granted is not permission under O, 23 
R. 1. 

The power of the Court to allow the 
plaintiff to withdraw the suit with 
liberty to file a fresh suit as contained 
in O. 23, R., I is not absolute, It can 
only be exercised when an application 
in this regard is made by the plaintiff 
and the court is satisfied that the 
suit must fail by reason of some for- 
mal defect or that there were suff- 
cient grounds for allowing the plain- 
tiff to institute a fresh suit for 
the subject matter of a suit or part of 
a claim, (Para 7) 

Where an application for permission 
to withdraw suit and file fresh one is 
not on record, the fact that the judg- 
.ment of the court contains a direction 
to that effect will not amount to a 
permission to bring a fresh suit under 
O. 23, R. 1 nor could it be inferred 
that the court was alive with the 
grounds contained in this Rule while 
granting such a permission, AIR 1929 
PC 55; (1869-70) 13 Moo Ind App 160 
(PC); AIR 1971 SC 442, Rel. on. 

| (Para 7) 


Held further, that the finding in 
previous suit that it was premature 
could not be considered to be a deci- 
sion on a preliminary issue so as to 
render the finding on the other issues, 
merely obiter or surplusage. The court 
could not be deemed to have decided 
earlier suit on the ground that it was 
premature, only, for in that case it 
would not have given finding on merit 


“(Against judgment & decree passed by 
G. L. Gupta Addl, Dist. J, Tonk, D/- 
4-11-1976.) 
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on all other issues, Therefore fresh 
suit was not maintainable being barred 
by res judicata. (Para 9) 
Anno: AIR Comm, C, P, C. (9th 
Edn.) S. 11, N. 6-A; AIR Comm. 
C: P, C. (9th Edn), O. 23, N. 9-B, 
Cases Referred: Chronological Paras 
AIR 1971 SC 442 
AIR 1971 Orissa 218 6 
AIR 1950 PC 80 6, 8 
AIR 1931 Bom 417 5 
AIR 1925 PC 55 5, 7 
AIR 1922 PC 241 | 6 
ILR (1889) 11 All 187 (FB) 5 
(1869-70) 13 Moo Ind App 160 (PC) 7 
Arun Bhandari, for Appellants; P, N. 
Datt, for Respondent, 


JUDGMENT :— This miscellaneous 
appeal is directed against an order of 
the Additional District Judge, Tonk, 
dated 4th Nov. 1976, by which he set 
aside the judgment and decree passed 
by the Munsif. Tonk, dated 20th Oct, 
1975, and has remanded the case with 
a direction to record evidence and then 
to decide the case afresh, 


2 The brief facts of the case ara 
that the. respondent Ram Bux filed a 
suit for permanent injunction against 
the defendant appellants on the 
ground inter alia that the plaintiff 
had a Nohra in the village Pahadi 
Tehsil Newai in which he had a right 
of passage through the land described 
in the plaint. The defendants be res- 
trained by issuing a permanent in- 
junction not to interfere with the right 
of way of the plaintiff and not to 
make any construction. It was further 
prayed that whatever construction the 
defendants have made, may be demo- 
lished by issue of a mandatory injunc- 
tion. The defendants’ main contention 
was that the plaintiff had no right of 
way and the land described in the 
plaint was the exclusive property of 
the defendants and as such no injune- 
tion could be issued against the de- 
fendants. It was further pleaded by 
the defendants that on the same 
ground a suit was filed by the plaina 
tiff against the defendants in the year 
1972 and the learned Munsif Tonk by 
his judgment dated (22nd Dec, 1972, 
had decided all the issues against the 
plaintiff and had held that the plain- 
tiff had no right of way and ag such 
the said judgment and decree dated 
22nd Dec. 1972, was res judicata in 
the present suit, i 


‘was left in the said 
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3. Learned trial Court -by his judg- 
ment dated 20th Oct. 1975; held the 
present suit to be barred by the prin- 
ciples of res judicata and dismissed 
the suit, On appeal the learned Ad- 
ditional District Judge, Tonk, reversed 
the decision of the learned trial court 
on the point of res judicata and has 
remanded the case- with the direction 
to record evidence and decide the case 
on merits on all the issues, In these 
circumstances the present appeal has 
been filed challenging the order of. re- 
mand passed by the learned Additional 
District Judge, Tonk, | : a 

4, It is contended by the learned 
counsel for defendant-appellants that 
when the Munsif, Tonk, had, vide his 
judgment dated 22nd Dec, 1972, decid- 
ed all the issues against the plaintiff 
and the said decision was between the 
same parties and by a competent 
court, was clearly res. judicata . be- 
tween the parties and the present suit 
on the same cause of ‘action was not 
maintainable, a ae 


§ Learned counsel for the appel- 
Iants has placed relance on. Fateh 
Singh v. Jagannath Baksh Singh, AIR 
1925 PC 55, Vyankatesh” Shivrram 
Gokhale v, Krishan Bal Chavan AIR 
1931 Bom 417, Sukhlal v, Bhikhi, ILR 
(1889) 11 All 187 (FB) and. Gangappa 
Gurupadappa Gugwad v, Rachawwa 
AIR 1971 SC 442. On the basis of the 
above rulings it is contended by the 
learned counsel that no application was 
filed by the plaintiff in the earlier suit 


under 0.23 R. 1 C.P.C. for permission 


to withdraw that suit with liberty 
to file a fresh suit and after the de- 
cision of the suit on merits, no power 
court to ‘grant 
any permission for bringing a fresh 
suit. It was further contended that 
the court was functus officio to. hold 
that the suit was premature after the 
same had been decided on merits. 


6. Learned ‘counsel appearing on 
behalf of the plaintiff respondent had 
vehemently contended that the judg- 
ment and decree of ‘the earlier suit 
dated 22nd Dec. 1972, can by no streth 
of imagination be treated to be res 


judicata when there was a clear direc, 


tion -in the said Judgment and decree 
that the said suit was premature and 
the plaintiff was at liberty to file 
fresh suit. Strong reliance is placed on 


241, Shankarlal. Patwari v. 
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Midnapur Zamindari . Co. Ltd, v. 
Naresh Narayan. Roy, AIR 1922 PC 
Hiralal 
Murarka, AIR 1950 PC 80, and Kan- 
duri Naik v, Sapani Naik, AIR 1971 
Ori 218. a 

7. I have given my careful conside- 
ration to the arguments advanced by 
the learned counsel for both the par- 
ties. S. 11 C. P.C. lays down the princi- 
ples of res judicata according to which 
“No Court shall try any suit or issue 
in which the matter directly and sub- 
stantially in issue has been directly 
and ‘substantially in issue in a former 
suit between the same parties, or be- 
tween partiés under whom they or any 
of them’ claim, litigating under -the 
same title, in a Court competent to try 
such subsequent ` suit or. the suit in 


-which such issue has been subsequent- 


ly raised, and has been. heard and 
Finally decided by such court.” There 
is no dispute that in case the direction 
in the earlier judgment as regards 
holding. the. suit being premature and 
that the plaintiff was at liberty to file 


a fresh suit, would not have been 


there it was res judicata for the fresh 
suit, Thus the only. controversy re 
mains as to the fact of the following 
directions contained “in the previous 
decree dated 22nd Dec 1979, 


“Suit is dismissed with costs against 
the plaintiff in favour of-the defen- 
dants The suit is premature, The 
plaintiff is ‘at liberty to file fresh 
suit.” l i ' : 

As regards the power of a court to 
allow the plaintiff to withdraw the 
suit with liberty to file a fresh suit the 
only provision contained in C. P. C. is 
under O. 23 R. 1C.P.C.Such power is 
not absolute and can only be exercised 


_ when an application in this regard is 


made by the plaintiff and the court 
is satisfied that a suit must fail by 
reason of some formal defect or that 
there were sufficient grounds for 
allowing the plaintiff fo institute a 


‘fresh suit for the subject matter of a 


suit or part of a claim. The learned 
counsel for the- respondent has not 
been able to show’ that any applica- 
tion for withdrawing -thè suit with’ 
liberty to file a fresh suit was- filed 


. by his client in the earlier suit. There 


is no mention of such application in 
the previous judgment and it so seems 


‘that the Court while holding the suit 
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to be premature granted a liberty to 
the plaintiff to file fresh suit. This 
. direction is contained in the last por- 





Singh, AIR. 1925 PC 55, and Robert 
Watson & Co. v. The Collector, of 
Zillah Rajshahye, Dost Mohamed 
' Khan Chowdhry, Ranee Anundomoye 
and Horace John Abbott . (1869-70) 13 
Moo Ind App 160 (PC), 


8. As regards the direction holding 
the suit to be premature strong. reli- 
ance is placed by the learned counsel 
for the plaintiff-respondent | upon 
Shankarlal Patwari v. Hiralal Murarka 
AIR 1950 PC 80, Their Lordships in 


the said case held that where a court. - 


held that the suit was not maintainable 
by reason of failure to comply with S. 80 
C. P.C. the findings given on merits 
were obiter and did‘ not support the 
plea of res judicata either in favour 
of or against the party, I need not de- 
tain myself any longer in. view of a 
‘final pronouncement on the said ques- 
tion by their Lordships of the Supreme 
Court in Gangappa v. Rachawwa’s 
case AIR 1971 SC 442. Their Lord- 
ships had also taken into consideration 
the case reported in Shankarlal Pat~ 
waris case, AIR 1950 PC 80 and have 
uilen ei it. The following observa- 
tions of their Lordships in the above 
case conclude the above contro- 
versy :— 


“No doubt if would be open fo a 
Court not to decide all the issues 
which may arise on the pleadings be- 
fore it if it finds that the plaint on 
the face of it.is barred by any law. 
If for instance the plaintiffs cause of 
action is against a Government and 
the plaint does not show that notice 
under S, ee ae Civil P. C, claim- 
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ing relief was served in terms of the 
said Section it would be the duty of 
the Court to reject the plaint record- 
ing an order to that effect with 
reasons for the order, In such a case 
the court should not embark upon a 
trialof all the. issues involved and such 
rejection would not preclude. the 
plaintiff from presenting a fresh plaint 
in respect of the same cause of action, 
But, where the plaint on the face of 
it does not show that any relief en- 
visaged by S. 80 of the Code is being 
claimed, it would be the duty of- the 
Court to go into all the issues which 
may arise on the pleadings including 
the question as to whether notice 
under S. 80 was necessary, If the 
Court decides the various issues raised 
on the pleadings, it is difficult to see 
why the adjudication of the rights of 
the parties, apart from the question 
as to the applicability of S. 80 of the 
Code and absence of notice  there- 
under should not operate as res judi~ 
cata in a subsequent suit where the 
identical questions arise for deters 
minantion between the same parties, 











9. The finding. in the earlier sulf 
that it--was premature cannot be con- 
sidered to be a decision 


inclined to dismiss the . 
on the ground of being premature, 
ought not to have given a decision 
merits on all issues, In these circum- 
stances, the trial Court was right in 
holding that the judgment and decree 
dated 22nd Dec, 1972, between th 
parties was res judicata and the lower 
appellate Court was wrong in se 
aside the judgment of the trial Court. 


10. In the result, this appeal suc- 
ceeds, the judgment of ‘the learned 
Additional District Judge, Tonk, 
dated 4th Nov. 1976, is set aside and 
that of the trial Court dated 20th 
Oct. 1975, as maintained. In the facts 
and circumstances of the case the par 
ties are left to bear their own costs 


throughout, 
Appeal allowed, 
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through 251 Court Cases, By B.S. 
Patil, B. E. (Civil), LL. B., M, I, E. (Sept) 115 

BANKING 

— "Banking Law -~ Leading Indian 
Cases” by M. S. Parathasarathy, First 


(Feb) 27 


Edition 1978 (Sept) 116 
=—— Leading Cases in the Law of Bank. 

ing. By Lord Chorley, Q. C., LL.D., 

M.A., Earnest Cassel; Gilbart Lec- 


d 
(Oct) 134. 


turer and P. E. Smart, LL.B., A.I.B, 
Fourth Edition, 1977 


BONUS 


——Concept of Bonus. (Including a 
commentary on the Payment of Bonus 
Act, 1965) (as amended by Payment 
of Bonus Ordinance, 1977) — Third 
Edition, 1977. By S. B, Rao, M.B.A. 

—Payment of Bonus Act, 1965—Com.- 
preneniys Commentaries on the 

ayment of Bonus Act, with Notifica- 
tions, Amending Acts, Bonus Rock. 
oner and Latest Case Law. By G.C, 
Anajwala, Advocate, High Court, 
Bombay, Edition 1978 
BUSINESS MANAGEMENT 


——''Working Capital Management =- 
A Work Book on Corporate Liqui- 
dity”. By Anil B. Roy Chowdhury, 
B. Com., A. C, Ay 1978 


CHILDREN 


a Adprin of Children (8th Edn.). 
By J. F', Josling, Solicitor, 1977 
CIVIL PROCEDURE 


—" Humphreys’ District Registry 
Practice and Procedure’. By Huge 
C. Collins LL B., 2lst Edition, 1977 

—Law of Attachment and its Re. 
moval (under Amended C. P.C.), By 
B. K. Amin, Bar-at-Law, B.A, (Bom.), 
B. Sca, (Lond.), Advocate, Supreme 


Court 

CIVIL SERVICES ` 

——Misconduct in Employment (in 
Public and Private Sector), By B, R. 
Ghatye, B.A., LL.B., Legal Adviser. 
Second Edition, 1977 

COMPANY LAW 


——Case Book on Company Law, By 
Professor H. R, Hahlo, LL, D. and 
M. J. Trebil Cock, LL. M., Second 
Edition, 1977 

—— Case Book on Company Law, By 
D. S. hopr B. Sc,, LL, M., Advo. 
cate, lst Edn , 1978 

e om pany Law. By K. R. Bulchan- 
dani, B.A., oDi LL. B., D.I 
L. La D.I. Q. C. B. M., Advocate, 
and Solicitor, lst Edn. 1977 

——Datta on Company Law. (A Com. 

- mentary on the Companies Act, 1956 
with related Acts, Rules, Notifica- 
tions, and Directions), Second Edi- 
tion, 1976, By C. R, Datta, M. A., 
LL. B, (Cal), A. T. L I. (Eng.) 
(D. I. A.) (Lond.), Bar-at-Law 

——''Dutch Company Law’. By P., 
Sanders, (General Eaton Robert R. 
Pennington LL.D., 1977 

——''Italian ompa Law” — Euro. 

n Commercial Law eer num. 
By P, Verrucoli, (General 

Mr. Robert R. Pennington 
LL.D., Solicitor, 1877 

—Sethna’s Indian Company Law, 
J. M. J. Sethna, Vols. I & Il, 1978 
Eighth Edition 

CONFLICT LAWS 

—''Conflict Through Consensus” 
(United Nations Approaches to Ag- 


ession). By Mr. Julious Stone R. á., 
ELM. D.C.L,, 1977 


(Dec) 152" 


(May) 54. 


i 


(Oct) 183. 


(Jan) TT 


(May) 5 - 


(May) 50- 


(May) 54+ 


(Feb) 24 « 


(June) 75 - 


(Oct) 129 - 


(Aug) 104. 


(Mar) 48-- 


(Oct) 126 « 


(Oct) 180. - 


(Dec) 150 


(Noy) 145+ 


4 Articies, Reviews of Books and Photographs ete. . 


BOOKS REVIEWED (contd.) 
~CONSTITUTIONAL LAW 
Constitution Forty-Second Amend- 
ment Act, 1976. (A critical Study) 
By P. Sheshadri and K, R. Acharya, 
on’ble Mr. Alladi Kuppuswami, 
Judge, Andhra Pradesh High Court 
= Constitutional Law ~ By Christo- 
pher oreki LL.B. (Sydney), B. A, 
(Newcastle) l 
=- The Supreme Court of India as an 
Instrament of Social Justice. By 
Bakhshish Singh 
CONTRACT 
Case Book on Contract, Sixth 
Edition, By J. C. Smith, M. A., 
LL.D.. F, B. A. 
=A Hand Book on Hire-Purchase, 
By S, Parameswaran, M.Sc.. LL.B., 
A.M. B. I. M., Advocate, High Court, 
Kerala. 1977 August Edition 
-—~Building Contracts, aoe a 
Commentary on the J. C. T. Standard 
form of Building Contract. By 
Donald Keating, Q. C, B. A. of Lin- 
coln’s Inn; Fourth (1978) Edition 
am—-Chitty on Contracts, 24th Edn. 
(1977) (Vols, I and IJ), General Edi- 
tor; A. G. Guest, M, A. 
- —— Concise College Texts — Contract, 
By F. R. Davies, M. A. Third Edition 
law of Contract, By K. R, Bul- 
chandani. Solicitor and Advocate, Ist 
Edn, 1978 (Aug) 104 


«SOONVEYANCER ° à 
———Drafting, Conveyancing and Plead- 
ings by Dr, G, M. Kothari, Advocate (June) 78 


“CO-OPERATIVE SOCIETIES 


-———~Bhatnagar’s Commentaries on the 
Societies Registration Act, 1860 — 
Fourth Edition, 1977. Revised by 
Vijay Malik, B. A., LL.B., M. B, A. 

. ——Commentaries on Societies Regis- 

. tration Act, 1869 with State Amend- 
ments to the Central Act together 
with States Societies Registration 
Acts Incorporated. By Late Shri 
R. L. Anand, Advocate; Revised by i 
T. D. Khurana, Advocate, and Jag- 
dish Lal, B.A. LL.B, Second Edi- 
tion, 1978 


“COPY RIGHT 


Concise College. Texts: Patents, 
Trade Marks, Copyright and Indus- 
trial Designs, Second Edition 1978. 
By T. A. Blanco White, one of Her 
ajesty's Counsel Robin Jacob: ` 
Barrister-at law and Jeremy D. 
Davies, Barrister at-Law (Dec) 151 
-memeTyengar’s Copyright Act, 1957 
(Containing Exhaustive Commentaries 
on the Act and useful appendices, 
e. g,, Copyright Rules, International 
Copyright Order, 1958, Copyright 
(International Organisations) Order, 
1958, The Brussels Convention, The 
Universal Copyright Convention. and 
Indian Copyright Act, (1914). Thor- 
oughly Revised by J. P. Singhal, 
Advocate, Third Edition, 1977 


“COURTS 
——~The Mamlatdars’ Courts Act, 1906, 
(With Exhaustive Commentary) 
Second Edition 1978 by K. L, Sethi, 
M.Com., LLB., Advocate 


(May) 54 
(Jan) 10 
(May) 56 
(June) 77 

(Feb) 32 
(Dec) 156 


(June) 73 
(May) 58 


(Jan) 18 


(Sept) 119 





(Mar) 45 


(Nov) 144 


BOOKS REVIEWED—CRIMINAL LAW (contd.) 

oe Criminal Law. By Colin Howard, 
LL.M, (Lond.), Ph. D. (Adelaide) 
LL.D, (Melbourne), with assistance. 
on the Victorian Law of Theft from 
I. D. Elliott, LLB, (Melb,) J. D. 
(Chic.), Third Edition 1977 (May) 58 
Gupta, Advocate . (June) 77 

Law Relating to. Arms, Ammuni- ~ 
tions and Explosives: By A. N. Gaur, 
Third Edition revised by K. K. Malik, 
B.A., LL.B, 

weeeViolence Delinquency, Rehabilita- 
tion. By B. K. Bhattacharya, M.A. — 
LL.B. (Calcutta), Ph, D: (Lond,) 1977 (Feb) 28 


CRIMINAL PROCEDURE 

~—~-‘Criminal Procedure,’ by Celia 
Hampton, Second Edition 1977 

~~——-Ontlines of Criminal Procedure, By 
R. V. Kelkar, LL.M., 1977 

CUSTOMS 

Commentaries on the Customs 
Act, 1962—By Shri P.L. Malik, 2nd 
Edition 1977 

Law Relating to Customs Tariffs 
with Commentary on the Act, Inter- 
pretative Rules, Brief comments on 
the Import and Export Schedules, 
comments on Headings under Chemi- 
cal and Machinery chapters, and 
Rules for Judicial interpretation of 
Tariffs). By B. Sen, M.Sc. LL.B; 
Advocate 

Sir Keith Cantlies’ Notes on Khasi 
Law. Edited and Reprinted by A, S. 
S hongpnal, B. L., Advocate 

DEBT LAWS 


-All India Debt Relief Manual — 

(Containing exhaustive commentaries 

on U. P. Debt Relief Act. 1977 alon 

with Rules: Forms & Notifications an 

Debt Relief Legislation of Maha. 

rashtra; Jammu and Kashmir; West 

Bengal; Himachal Pradesh; Tamil 

Nadu; Bihar; Karnataka and Kerala). 

By b. C. Shukla, M.Com., LL.B. 

(H. J. S.); 1977 Edn. (May) 56 
——-Hxhaustive Commentaries on the 

U. P. Agrioultural Credit Act 1973, 

By B. C. Shukla, ‘M,Com., LL.B, 

(HL. J. 8.) Second Edition, 1977 (Feb) 24 
DICTIONARY 
‘we “Law Dictionary” by Kamalesh 
. Chopra, B.A., LL.B., 2nd Edition 

(Noy) 142 


'——"'Criminal Trial.” By Shri G. S. 


(Dec) 154 


(June) 76 
(Feb) 25 


(June) 78 


(Feb) 80 


(Mar) 45 


197 

meeLaw Dictionary (fafa esata ) 
English-Hindi by Dr, Hardev Bahri, 
M.A, M.O.L., Ph.D., D. Lit. 

ma Vankatramaiva’s Law Lexicon and 
Legal Maxims’ VolumeI by (1) 
Hon'ble Justice, M, C. Desai, (2). 
A. Subramanayam Aliyar, B.A. B.L., 
Advocate and (8) Jagdish Lal, 1978 


2nd Edn, 
DIRECTORIES AND YEAR BOOK 

The year Book of World Affairs, 
1978; Editors: George W, Keeton & 
Georg Schwarzenberger; Managing 
Editor : C, G. Burnham 


DOMESTIC RELATIONS 


(Dec) 158 


(Noy) 142 


(Dec) 152 


_waeThe Law of Bias and Mala Fides 


(Judicial and “rie iene By 
Anand Swarup Misra, Retired Dy, 
Secreta U. P. Govt. Advocate, 


ry s oh. 3 
Second Edition 1978 (Dec) 158 


Articles, Reviews of Books and Photographs etc. ~ 5 


BOOKS REVIEWED (contd,) 

DRUGS AND REMEDIES 

= The Hand Book of Drug Laws: 
With Notes, Rules, Forms, Schedules 
and Allied Laws by M. L. Mehra, 
Advocate, Third (1978) Edition (Dec) 154 

DUCATION 


——-The Karnataka Private Educational 
Institutions (Discipline and Control) 
Act, 1975, A Commentary. By, G. N 
Sebhahit, 1977 

‘ELECTRICITY 

~The Law Relating to Electricity in 
India, by Shiva Gopal Advocate, 8rd 
1978 Edn, 

ENGLISH LAW 

=A First Book of English Law: By 
O. Hood Phillips, Q.C., D.C.L., M.A. 
(Oxon) & A. H. Hudson, M.A., LL B, 
(Cantab) Ph,D.(Manch), Seventh Edi- 
‘tion 1977 

~=uem Cases and Materials on English 
Land Law. By Michael Harwood, 
B. A., LL.B. 

ENTERTAINMENTS 


~The Kerala Cinemas (Regulation) ` 
Act, 1956 and the Kerala Cinemas 
‘(Regulation) Rules, 1975. With Ex- 
‘tensive Notes and up-to-date case law; 
-amendments and notifications. By 
.S, Parameswaram, M.Sc. LL.B., 
A.M.BI.M, Advocate High Court. 
1977 my Edition 

-Law Relating to Cinemas in India 
by C. L. Bafna, Advocate, 1978 Edi- 


tion 

H#VIDENCE ACT 

-——«The Evidence Act by A, K, Nandi, 
M.A., LL.B., First Edition 1977 

FACTORIES 

-——« The Factories Act, 1948 (8rd Edn.) 
By C. C,- Anafwala, B.A. (Hons,), 
LL.B, Advocate, High Court, Bombay 


WAMILY LAW 


—Affiliation Law and Practice B 
The Late G. S. Wilkinson, Fourt 
Edition by J. F. Josling 

-= Family Law by Judge Brain Grant 
(Third Edition) Edited by Mrs, Jen- 
nifer Levin LL.B. L.L.M, 

Practice and Procedure (Sixth Edn.) 
Vol, 4 — Matrimonial Proceedings by 
‘Rowland G. Witchell F.I.L.E, 

-—meSnmmary Matrimonial and Guar. 
‘dianship Orders, (5th Edn.) by S, 
Gerlis, Solicitor (Oct) 182 

SOREIGN LAW 

=I he European Communities and 
the Rule of Law. (The Hamlyn 
Lectures - Twenty Ninth Series), By 
Lord Mackenzie Stuart, 1977 

GENERAL 

-= Quantum of Compensation’ a 
Commentary by Justice G, N. Sabha- 
co (Hons.,), LL,B., ist Edition 


197 

HINDU LAW 

——Hindu Vivaha Kayada, 1955, By 
Smt. Kusum Velhal, Joint District 


r 
V, K, Varadachari’s ‘The Law of 
: Hindu Religious and Charitable En. 
iowments.” Second Edition, 1977, 
Revised by Vepa P, Sarathi, Advocate 


(Feb) 32 


(Dec) 155 


(Dec) 149 


(Jan) 13 


(Feb) 25 
(Oct) 132 


(June) 75 


(Oct) 133 


(July) 93 


(June) 78 


i 





(July) 93 


(Feb) 26 


(Sept) 120 


(July) 91 


(Feb) 29 


BOOKS REVIEWED (contd,) 

HOUSES AND RENTS 

— ~The Karnataka Rent Control Act 
1961. Supplement 1977. (As amended 
up to.date with Commentary). By 
G. N, Sabhahit. 1977 

Letting Business Premises: By 

- Trevor M. Aldridge, M.A. (Cantab), 
Solicitor, Third Edition, 1978 

—The Rent Act, 1977: The Protec- 
tion From Eviction Act, 1977; By J. T. 
Farrand, LL,D. Solicitor. Published 
in 1978 

——Rent Control and Leasehold En- 
franchisement, By Trevor M. Al- 
dridge, M.A. (Cantab.), Solicitor. 
Seventh Edition 1977 

IMPORTS AND EXPORTS 


— The Imports and Exports (Control) 
Act, 1947 (as amended by Act 12 of 
1978), By Subodh Markandeya, B.Sc., 
LL,M., Advocate : 


INCOME-TAX 


=— Capital Receipt Versus Income 
Receipt. (An exhaustive exposure 
from the accounting and taxation 
pont of viéw with the help of Indian, 

nglish, Australian, Canadian, 

Newzealand and South African Deci- 
sions.) By H. R. Gupta, LL.B, 
F.C.A., Chartered Accountant, First 
Edition, 1977 

—— Commentary on Income-taz Act, 
1961. By M. L. Kharbanda, B.Com., 
LL.B. & V. K. Kharbanda, B.Com., . 
LL.B., Seccnd Edition, 1977 (Nov) 144 

ame ‘Income-tax Prosecutions” by Shri 
Santosh K, Banerji, Advocate, First 

- Edition 1977 

— Key to Income-tax Tribunal Deci- 
sions, By H, R. Gupta, LL.B., F.C.A. (Dec) 158 

INDUSTRIAL LAW i 

——A Study of Industrial Law By Dr., - . 
G. M, Kothari, Third Edition, 1978, (Dec) 153 

——Commentries on Industrial Dis. 

utes Act, 1947. (As amended up to. 


(Jan) 14 


(Dec) 156 
(Dec) 151 


(Jan) LL 


(May) 58 


(Mar) 47 


(Sept) 117 


ate), By Puspa Maya Das Gupta, 
M.A., LL.B., Vol. 1, 1978 (March) 48 
==—— Industrial] Disputes Act, 1947 


(Second Edition, : 1978). By Justice 
D.D. Seth (Retired) Judge, AUlahbabad 
High Court 
—NTIndustrial and Labour Law. (An 
Encyclopaedia of Labour Statutes, 
Rules and Case Notes.) By D.S 
Chopra, B.Sc., LL.M., 1977 
——The Industrial Law. 
Malik. 12th Edition 1877 


INSOLVENCY 

— Handbook on Bankruptcy Law and 
Practice: Handbook on Bankruptcy 
and Deeds of Arrangement. Law and 
Practice, 1978. Third Edition of Ivan 
Cruchley’s Handbook on heaved coed 
Law aad Practice: by Michael Cry. 
stal; LL.B, B.C.L,, , 

INSURANCE 

-~— Consequential Loss Insurances and . 
Claims. By Denis Riley, Edn. 1977 (Sept) 115 

——''Estate Planning Through Life 
Assurance” by Peter Harris, Manag- 
ing Director of SCH Financial Ser- 
vices Ltd. 1977 


(July) 92 


(Feb) 28 
By Pe: L, 
(Feb) 2% 


(Dec) 157 


(Nov) 142 


3 


BOOKS REVIEWED—INSURANCE (contd.) 


—— Life Insurance Cases, 1978.78; By 
M, N, Srinivasan, B.Sc. (Hons), LL.B, 
Advocate 


INTERNATIONAL LAWS 


—‘‘Common Market Law of Competi- 
tion” by C, W. Bellamy, M.A;, Bar- 
rister and Grahm W. Child, M.A., 

Solicitor, 2nd Edition 1978 (Dec) 150 


_ =—— European Community Treaties in- 
cluding the European Communities 
Act, 1972. Third Edition Adviso 
Editor K. R. Simmonds, M.A.D. Phil. 
(Oxon) 

—''Indian and English Private Inter- 
national Laws” “A Comparative 
ae ”, By Paras Diwan, LL.M., 


——International Contracts (The Law 
and Practica of International Con. 
tracts). By A, E. Karmali; B.A, 
Hons,), LL.B., Advocate, High 

urt, Bombay, and N. R. Kantawala, 
B.A. LL.B., Advocate. High Court, 
Bombay 


INTERNATIONAL ORGANISATION 


— The Legal Framework of Unctad 
in World Trade, By Autar Krishan 
Koul. 1977 


LABOUR LAWS 


——"Cases and Statutes on Labour 

- Law” P, Schofield B.A., and C. 
Burke LL.B., Solicitor, 1978 

——Labour Management; Forms and 
Precedents. By H, L. Kumar, Advo- 
cate 


LAND ACQUISITION 


sm—mCompulsory Purchase and Com- 
ensation” by John K. Boynton M.G. 
L. LL.B, Fourth Edition 


ILAND LAWS 


„— Registered Land (Modern Legal 
Studies). By David J, Hayton LL.B., 
M.A., Second Edition 


LAW GENERAL 


—— The Academy Law Review. Vol. 1, 
No, l. January~June 1977 

—“An Annual Survey of Law 1976” 
Edited by R. Baxt, B.A., LL.B., 
(Syd.), LL.M, (Harv.) 

-—— General Principles of Law (Concise 
College Texts). Clive R, Newton, 
B.A. (Oxon), B.C.L., Second Edition: 

Tho Law Officers of the Crown, (A 
Study of the Offices of Attorney- 
General and Solicitor-General of 
England with an account of the office 
of the Director of Public’ Prosecu. 
tions in England), By J. L1,J. Ed- 
wards, (Cantab), Second Impression, 
4977 (Feb) 81 

s——The Lawyer and Justice, Edited 


(Dec) 159 


(Oct) 131 


(July) 91 


(Jan) 10 


(Jan) 11 


(Dec) 158 


(Mar) 46 


(May) 59 


(Feb) 26 


(Feb) 27 
(July) 98 


(Feb) 27 


by Brian W. Harvey, M.A. LL.M. (Dec) 155 
——Lawyers by Jullan Disney, LL.B, 

(Hons.) (Adelaide) (July) 92 
——Liberty, Law and Justice by Sir 

Norman Anderson O. B., E., 3. Cai 

LL.D.. F.B.A, 


_ (Dec) 157 


‘Articles, Reviews of Books and Photographs etc. 


BOOKS REVIEWED (contd,) 
LEGAL PRACTITIONERS 


——Profitable Management of a Soli- 
citor’s Practice. By David S, Porter, 
LL, B., 1977 

LEGAL RESEARCH 

———Current Legal Problems 1976. 
Edited by Lord Lloyd of- Hampstead 
and Roger W. Rideout, with Stephen 
Guest as Assistant Editor 

e—-Current Legal Problems— 1977— 
Vol, 30. Edited by Lord Lloyd of 
Hampstead and Roger W. Rideout 
with Stephen Guest as Assistant 
Editor Advisers: ~J,D,R. Adams 
(U.C.L.) Prof, C. F, Parker (Exeter), 
Prof, E. C. Ryder (U.C.L.), Prof, J.C, 
Smith (Nottingham) and M. A, Vivian 
(U.C.L.) 


LEGAL SYSTEM 


— The a ay Legal System, Concise 
‘College Texts by Keith J. Eddey, 
Solicitor, 2nd 1977 Edition 


MARRIAGE 


-~-— Alimony and Maintenance in the 
Light of the Changing Concept of 
Marriage and Divorce: B Dr. 
Virendra Kumar LL, M., D, Jur. 
(Toranto) 

—='' Maintenance, Marriage, Divorce =- 
Laws and women” Shri M. L, 
Batla and Mrs. Shakuntala Batla, 
Advocates, 1978 (Ist Edition) 


MERCANTILE LAW 


— Commercial Law in a Changing 
Economic Climate. By CHve M, 
Schmitthof, LL. M, LL. D. 
(Landon), Dr. Jur, oor a a 

——‘'Pandia, Principles of Mercantile 
Law” by Shri Ramkrishna R. Vyas, 
B. A., LL. B., Advocate, 8th Edition 
1976 

MOHOMEDAN LAW 

—Mulla’s Principles of Mahomedan 
Law : 18th Edition: By M, Hidayat- 
ullah 

-——~Muslim Personal Law, (Role of the 
State in the Subcontinent), By Tahir 
Mahmood, 1977 

MOTOR VEHICLES 


— "'Commentaries on the Motor Vehi- 
cles Act, 1989 with Rules” by Shri 
Vindeshwari Prasad, Advocate, 
Volume-I Published in 1978 

PARLIAMENT 


— How to Understand an Act of 
Parliament by Kenneth H, Gifford 
Q. C., LL. B., Fourth Edition 1977 

PARTNERSHIP 

—"Law of Partnership” Py Charles 
D. Drake, M. A., LL. B., (Cantab), 
2nd Edition 1977 

—Law of Partnership, Sale of Goods 


(Jan) 18 


(Jan) 12 


(Oct) 180 


(May) 55 


(Dec) 154 


(Noy) 142 


(May) 57 


(Sep) 118 


(May) 6@ 


(Feb) 3b. 


(Sep) 119 
(Jane) 73. 


(May) 55 


and Negotiable Instruments, By K, R, .- 


Bulchandani, B. A. (Hons.) LL, B., 

D. I L. Las D. I. Ra C. B, Chee | Soli. 

citor and Advocate 
PATENT LAWS 


—' Encyclopedia of U, K, and Euro- 

neag Patent Law” By M/s, T. A, 

lanco White, Julian Jeffs, Robin 
Jacob and W. R. Cornish, 1977 


(July) 84- 


! Oct) 132 


Articles, Reviews of Books and Photographs etc. 


BOOKS REVIZWED~PENSIONS (contd,) 

——Hosking’s Pension Schemes and 
Retirement Benefits, 1977, 4th Edn. 
K. Muir Mckelvey, A. E, G. Round, 
-T, G. Arthur 

PLANNING LAW 


——Cases and Materlals on Planning 
Law, By Michael Pardes LL. M 
(London) 

POLICE 

——''Bombay Police Act” for Gujarat 
and Maharashtra. By Shri K, L. Sethi, 
M., Com., LL. B. Advocate, 2nd 
Edition published in 1978 

—‘ Police Ofcer’s serie by 
Shri Mahendra Singh, S. I, Police 
Delhi 1977 (Dec) 148 

=—Security Guide for Police and 
Public — (Techniques of Criminals 
and Counter measures for safety) by 
V. N. Diwan 

PRESS LAW 

——Press Law Robin Callender 
Smith, LL. B., (Hons,) of Gray’s Inn, 
Barrister; 

PROPERTY- 

——Law of Property, By R. D. Chop 
M, A, LL, B, A ocala, ‘Eda. 1977" 


PUBLIC SAFETY 
=— The Protection of Civil Rights Act, 
1955, by R. G, Karmarkar 


REVENUE LAW 
—— Guide to Revenue Law in U. P. 
1801-1976 — By D. D. Agrawal, 
Advocate, 4th Edition 
——' Land Revenue Law in Rajasthan’” 
By Shri S. K, Dutt, M. Ån LL B., 
ASS in 1977 (Oct) 133 
Minor Revenue Laws in .Maha- 
aa and oe oy K., L. Foren 
a 


: hitya R 
Advocate, adition] 1978 
«—''Pinson on Revenue Law: llth 
Edition, by Barry Pinson Q. G., LL, B. 
With Section on Value Added Tax 
and Development Land Tax John 
Gardiner, M. A., LL, B., Published 
in 1977 (Sept) 117 


SALES TAX 


—The Law of Central Sales Tar: An 
exhaustive commentary on the 
‘Central Sales Tax Act, 1956, as 
amended from time to time, By 
Shambhu Dayal Singh, M. A., LL. B, 
Third Edition 1977 


STAMP ACT 


~—Hand Book on the Bombay Stamp 
Act, 1958 By C, H: Trivedi, B. A., 
LL, M., 1977 Edition 

STATUTES 


——Current Law Statute Annotated, 
1976, Edited by Peter Allsop, M. A., 
Helen E, Tate, LL, B., 

SUCCESSION 

—'The Law of Wills” by (1) i P 
pardag i; B. A., LL, M. (Melb); 

> (Monia) ) (2) M. A. Neave, 
he (Hons.) (Melb) (3) H. A, J. 
Ford Tr M. (Melb) S. J.D. (Har. 
ward) — Published in 1977 

-—Paruck : The Indian Succession Act 
1925 Sixth Edition 1977. By V. V. 
Raghayan 


(Aug) 104 


(June) 74 


(Dec) 158 


(Mar) 48 


(Dec) 152 
(Feb) 31 


(Dec) 159 


(Jan) 14 





* (Deo) 157 


(May) 56 


(May) 57 


(July) 94 


(Feb) 30 


(Sep) 115 


T 


BOOKS R - SUCCESSION (contd.) 
oom Practica ure. By Row- 
land G, Witohel] F. I. L, E. Sixth 
Edition, Volume 5, Non- contenuanis 
Probate and Private Limited Com 


panies 
ok Probate Law and Practice in Victo. 
ria. By the Hon, R. G. De B. Griffith, 
LL. M. (Melb); Edition by Ross A. 
Sundberg, LL. (Hoan) (Melb.), 
LL, M. (Mon.) B. ot . (Oxon.) 


SUPREME COURT 


-Supreme Court Criminal Digest — 
1950-75. In 2 volumes, Vol. IL E to 
End, 83rd Edition, 1976. By S. K. 
Agrawal, Advocate 

TAXATION LAWS 
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‘.-,° ing. emphasis on 
> .gommunity for” “the accidents ihat befall the 
3 individual. 


“LIABILITY WITHOUT NEGLIGENCE” sets 


» i 


. (Some further thinking i in the light of recent Supreme Court view) `” 


By: S. N. JOHBI, B. BO, LUM., Presiding Officer, Central Government Industrial 
- “Trvbunal.cum. Labour Court, Jabalpur. 


With the advancemint of civilization from 
capitalist societies to socialistic patterns, from 


‘individual liberty of man.to the social ` ‘liberty’ 
of all, the norm of laissez.faire has come:to be. 


displaced by the social responsibility attitude. 
As pointed out by some writers! the change 
from emphasis on liability for harmful acta 
regardless of fault, to liability for fault only — 
which dominated the 18th and major part of 


. 19th century—is parallel to movement from 


t 


status to contract, as both affect the philosophy 
of free will, symbol of self-reliant individual 


‘who makes and unmakes his legal engage- 
ments freely and who bears responsibility for 


his behaviour in gociety because he has.a 


_ choice between good and the evil. A great 
deal of thie philogophy is with us; indeed it 
. *' gould not be otherwise with a society that has 
- not completely abandoned the ideal of indivi- 


dual responsibility for social contract But 


_ this is being increasingly eroded by the grow- 


‘the responsibility of the 


2 This is AT hiis the factories with 
automatic: ‘machines continue to pour out more 


-and ‘more maimed or killed workers, mine 


<. gocidents fake a heavy toll of life* and roads 


littered with automobiles — light and heavy — 


..- moving like swarms in incessant rows count. 
-` Jess in number, four wheelers and two whee. 
- .’ lerd, pour. out increasing number of accident 
~ “gases every day. Places have become unsafe 
' *. for work. -Speed has turned the roada into 
. arsenals of death. Jets, Aeroplanes and speed- 
~ ing Railway trains all of a sudden meet with 


Ea accidents bringing death snd misery to the 


. innocent travellers unawares. Individuals have 


no control over these accidents. All this 
necessary Misery showered from heavens of 


n _ progressing times has made the modern world 


‘ansafe' for the man. Growth of this new 


. situation i; thus largely due to social transfor. 


. tudes threaten a multitude of 


‘mation of modern westernised society, a neces. 

gary evil of fast proceeding induatrialisation — 

a transformed society in which more vicigsi- 

individuals 

1. Rascoe pound — "Rule of the will in law”’— 
1054 (58) Har LR I. 


m=- aes ee in name only” 


Lelfar 
. ETA ) N. Y. University 


* About 400 cfitcers- = ae lost their life 
when recently Chasnala mine in Dhanbad, 
Bihar was inundated by the gushing water 
under ange hydraulic pressure. 


whose liberty to avoid them shrinks steadily. 
Society has created these dangers and it is ihe. 
society which should bear the brunt irrespec- 
tive of fault or negligence ag precepts for- 
liability. 


3. Minimum compensation for the vyiciesgi- ` 
tudes of modern life ig a widely accepted: 
principle across the borders of different legal: 
Bystems. Soviet Law puts road accident onses- 
in the category of strict liability where fanlt. 
has not to bu proved. Article 404 of Boviek. 
Civil Code rung aa follows :—~ 


“Persons and enterprises, whose. activities 
present special danger to the persons around. 
them such as rail roadg, street carg........0.. ° 
are liable for injuries cauged by the source of 
increased danger unless they prove, that ithe: 
damage | was caused ag a result of ‘forse: 
majeure’ or as a result of wilful sot or TORS. 
negligence on the part of the injured party.” _ 
Goikhbarg the principal author of the Civik 
Code of Soviet Russia stated that— 

‘Our code does not view the fault of the ` 
person causing the injury as essential for the 
imposition of liability.’ 

4. The ides of Fault stands fairly dilated 
into the idea of loss insurance ag compared to- 
liability insurance in the 1947 legislation off . 
Automobile Accident Insurante Act of Saskaé. . 
chewan Province of Canada, now sadopted.- by 
six of the ten Canadian Provinces and a. 
number of American States. With sueh grosa 
dilation of fault oriented conservative trends: 
in various parts of the world irrespective of. - 
their social philosophies why should this. ` 
country lag behind in welfare thinking and. 
progreegive legislation for meeting the menace. 
of misery let looge on roads by the ever Srow.. 
ing number of road accidents ? 


B.. The advance of the idea of’ seed TOR - 
ponsibility, againgt that of individual fault hag: 
not, however, entirely expressed itself-in ‘the- 
substitution of strict liability. or even of insu. 
rance for individual liability. It has- to s- 
large extent. expressed itself in a gradual: 
transformation of the idea of fault itself, in 
what one might call the objectivization of 
fault liability. Thus the question which stilk 
greatly exercised Sir John Salmond in hig- 
treatise on the Law. of Torts— whether Negli. 
gence is a state of mind or standard of condnoé. 

ig no longs; a serious isgne. The eouniless. 


"9. See Justice in U.S. S, R, by atc Berman 
Revised Ed., p. 37. 


ivid 


thousands of E Ea casos which arise’ 


‘from traffic or factory accidents or similar 
Causes, are not Goncerned with the individual 
atate of mind of the defendant but with the 
standard of conduct measured by that of the 
‘reasonable man.’ Beyond that, the Courts 
in many countries have gradually widened the 
concept of negligence—e.g. regarding the res. 
ponsibilities of employers to employees: ‘of 
manufacturers to consumers or of motor car 
drivers to pedestrians —by a series of judicial 
Creations in such a way that modern writers 
can speak of ‘negligence without fault’ or of 
‘negligence in name only.” 

6. The social interest demands prosperous 
society with evenly distributed economy where 
wants and sufferings staud crippled. Normg 
of social security try to safeguard the socially 
and economically weaker sections of the go- 
ciety. Our constitution hag proslaimed India 
as a welfare state and humanitarian, economic 
and sociological factors are sought to be get in 
æ SOCialistic pattern, acting and reacting as a 
skate policy in favour and for the protection of 
the interest of the weaker sections of the 
society by way of directive principles, Both 
Oentral and State Legislatures are pouring 
out laws for establishing an order with that 
object in view. Government programme has 
crystallised much. of the ideas and has given 
them a practical shape and momentum inthe 
right direction, Even the judicial pronounce- 
menta appesr to ba increasingly conscious and 
committed to safeguard the interests of the 
underdog. Sociological thinking is increas. 
ingly informing the spirit of judicial posture 
and balance appears to have tilted towards tha 
lot of suffering humanity. Words of multiple 
import sre being “winnowed judicially’ to suit 


the social philosophy of the statute “discarding 


the dictation of dictionaries.” 

7. To import the conservative norms and 
principles of 18th century into these fresh 
thinkings of today in India, would necessarily 
result in patch work destroying the very pur- 
pose of tha new legislation —- a reductio ad 
absurdum. 
vehicleg on the roads and alarming imerease 
in accident cases. the capitalist society became 
° worried about their increasing liability “in 
Tort as search for deeper pockets introduced 
the principles of vicarious lisbility. Theories 
of common employment and contributory 
negligence came to be raised in defence for 
limiting the extent of liability or damages. 


8, W. Friedmann — ‘Law in Changing Society’ 

Abridged edition. 

page 119. Referring toA A, 

R. A. Leflar, respectively. 

4. Sri Krishna Ayer J. in State Bank of India Y. 

Sundra Money, (1976) 32 Fac L R 197= 
AIR mee SC 1111, 
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With the swarm of speedy. 


Indian Reprint 1970, 


WVUUrHL J 


Ides of fault reigned supreme sent the case of >- 
the pitiable. plight of the victum and his 


` dependenta was-almoat lost by. default, Huma. 


nitarian approach got inated in rig quibbl- 


ings of law. AE 


.8. Some-of the. E witk capitalistic 
thinking. came forward to cell the idea of 


-pooling the. risk through distribution amongst 


thé wider group. ‘Ten provinces of Oanada 


.and a number of American States as well as 


France introduced a Special Board or Govern. 
ment department, or a Fund, to which -auto- 
mobile owners as well aa insorance companies 
contributed for payment of unsatisfied judg. 
ments.” But here again-the anxiety is about 
the purse of the defendant and not about: the 
person or the family which has saffered. 
Insurance ig no remedy ag it again safeguards 
the interest of the deeper pockets, like a shock 
absorber, by distributing the risk and stands 
to pay only on the establishment. of negligence 
ag an essential pre-requisite. But ‘so massive 
and complicated is the network of. negligence 


doctrines, which by virtue of their adminis-- 


trative intransigence work to the advantage of 
the insurance career, that most of the victims 
of the Highw y are left outaide the protection 
of the law altogether. With only a small. per- 
centage of total traffic claims subject to the 
litigation process, the Courts, in the large 
centres are so congested as to defeat many - 
meritorious cases. Insurers gain advantage 
from this congestion while claimants suffer 
great losses. Liability insurance still falls 
far short of being either universal or adéquate 
in amount, buteven if it were both, the 
pattern of litigation is so forbidding as to deny 
many claimants access to the courts (clainis 
Tribunals —becausea of either poverty or ignor- 
ance); hence they accept what is offered.in 
settlement, or, if nothicg is offered, decline to 
risk the hazard; (of bair splitting Court pro. 
ceedings) ° 


9. However, with the formation of welfare 
Nisto in India, individuality lost much of its 


significance and idea of protection of weaker -. 


society and the human factors got an upper. 
hand iy the thinking of the legislators. Ib was 
thought that the basis of granting compensa- 
tion may not be made dependent upon the 
placing of the fault on the other. party: ag the 
matter does not remain confined within the 
precincts of a personal question. but in its 
wider perspective raises the question of 
ameliorating the sufferings of the affected 
human being. because of the speed introduced 
on the roads. Itisthe duty of the welfare 

5, 5, Friedmann — ‘Law in the Changing Society’ 

ibid p 121. 


6. Friedmann — ‘Law in bracket Society’ ibid 
p. 121, The yor in prac et added tA me. 
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State to mitigate the sufferings let looge on 
the roads due to State activity in permitting 
fast running vehicles introducing danger of 
disabling or fatal accidents leaving the lament- 
ing helpless dependents economically crippled 
for no fault. The present trend ig to shift the 
nucleus‘ of anxiety of the welfare law from 
driver's fault to the unhappy lot of the victim 
af the accident or his dependents. That is why 
whenever an accident occurs, whether it ig an 
air crash, train disaster, mine disaster or an 
accident of State Transport bug, the Govern. 
ment always comes forward immediately with 


an announcement of ex gratia grants to the: 


victims or their dependents, withont looking 
into the question of negligence or fault. Do 
we really ask for the proof. of negligence or 
fault of the employer while awarding compen. 


. gation under Workmen’s Compensation Act ? 


"40. Breaking from the traditional laissez 


faire norms of personal fault or negligence 


_ prevailing in other common law countries, 


such @ welfare legislation appears to have 
been passed by our Parliament in the shape of 


_Amendment Act No. 100 of 1958 by which 


Sections 110 to 110-F were introduced in the 
Motor Vehicles Act, creating tribunals for the 
early disposal of such cases of compensation 
arising out of motor accidents. The language 
ef Section 110 is clear and unambiguous. 
Plain literal interpretation of the section, 
slearly indicates that legislature scrupulously 
avoided to introduce any word or phrase 
which could silently carry with it, the idea of 


. meng res, clement of fault or to be more 


particular, the element of negligence ag a 
bagis for liability. The clause in Section 110 


- ef Motor Vehicles Act that compengation in 


respect of accidents involving death of or 
bodily injury to persons arising ont of the uge 
ef motor vehicles, is so broadly worded and 
plain enough to show that mere use of the 
motor vehicles ag against the negligent usa of 
the game is enough for creating the Liability if 
another road user hag suffered on that account. 


414. This welcome change in the outlook 
appears to have been ignored by the judicial 


' precedents soaked in traditionalism, the radi- 


eal idea appears to have been washed away in 
the strong currents of cage-law developed in 
alion environments and in our attempt to 
blindly follow the old beaten path of negli- 
gence being the basis for all tortious liability 
in the case of an accident. The idea was in. 
troduced under a peculiar pretext of interpre. 
tation saying that Sections 110 and 110.A to 
110-F are only procedural; they only lay 
down a forum and procedure for the dispen. 
sation of justice under the common law of 
Tort, which common law still recognises negli. 
gence as basis for liability. 


12, This classification of procedural and 
substantive law is an orthodox classification: it 
is difficult to draw a clear line of distinction 
between them.’ The suggested test that sub. 
stantiva law determines the rights while pro- 
Gedural law the remedies, is algo inaccurate.® 
‘Judges continually advert to the distinction 
between, ‘substance’ and ‘procedure’ between 
‘right’ and ‘remedy,’ but they never venture 
upon & general principle which affords a test 
for deciding into which of these categories a 
given rule falls. The line between substance 
and procedure cannot be drawn in the same 
place for all purposes. Few would deny that 
there is distinction between night and day, 
between infancy and maturity, and yet in each 
casa it is so hard to determine the precisa 
moment of transition; the boundary line ig 
slways hazy.” Thus to discard a radical idea 
introduced by a progressive legislation by 
regorting to this hazy line of distinction oan 
only mean closing tho eyes to the realities of 
the new situation and denying to the suffering 
lot the very boon of benediction offered by 
their conscientious representatives. Just ag 
Article 368 of the Constitution being proce. 
dural could well concede gubstantive right to 
amend the Constitution to the Parliament by 
implication as laid down in the marathon 
fundamental right's case! the provisions of 
section 110 of the Motor Vehicles Act can be 
deemed to be superseding the Common Law 
of Torts by concsding a substantive right of 
compensation to the victim of the accident 
without proof of negligence on the part of the 
driver of the motor vehicle. 


43. In the recent case of Minu B. Mehta 
v. Balkrishna? the Supreme Court (ag if re. 
polling my reasoning in the earlier article 
on the subject)’ hesitated to treat 8. 110 ag 
conceding a substantive right, because in itg 
opinion the plea ignored the basio require. 
ments of owner’s liability. ; 


4%. Common lew of Tort had never bean a 
dead. horse. It has always lived upto the 
expectation of, and responded to, the changing 
‘need of the sodiety. The concept of vicarioug 
liability which was in olden times based on 





7. Paton's Jurisprudence—III Ed., p. 535, 

8. Salmond’s Jurisprudence, 11th Ed., p, 503: 

9. See Delimitation of ‘'Procedure” in the Cons. 
flict of Law, 47 Harv I R 315 (1933), 

10. In Cheshire on Conflict of Laws, YI Ed., 
p. 829. 

11. Kesavananda Bharti v. State of Kerala, AIR 
1973 $ C 1461, 

12. AIR 1977 S C 1248 (June Issue), 

13. ‘Negligence without a and conviction 
as proof of negligence’ published in A, C. J. 

une Issue of Journal of Indian Law 

Institute 1975. 
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command theory, came to be transformed into 
a policy compromise between the old command 
theory and the newly developing deep.pocket 
concept. In Mersey Dooks and Harbour Board 
v. Coggins'® Lord Simond has called it a pro- 
duct of social necessity. 

45. According to Fleminga ‘we speak of 
vicarious liability when the law holds one 
person responsible for the misconduct of an. 
‘other, although he is himself free from per. 
sonal -blameworthiness or fault’. Negligence 
ig not a part of such an innocent concept of 
vicarious liability. Negligence silently finds 
its way into the concept of vicarious liability 
only through the common law concept that‘the 
servant is guilty for his fault or negligence 
and not otherwise. The vicarious liability only 
projects the liability of the servant into the 
purse of the master. Hence if the enacted law 
is held to be substantive law to hold the 
servant strictly liable irrespective of nogli- 
gence or fault, ag can be spelled out of 8. 110 
of Motor Vehicles Act, there should be no 
difficulty in extending it to the master through 
the concept of vicarious liability. This common 
law concept can always be called in aid for 
filling up’ the legislative gap. Even if it 
mesang some marginal erosion of the old con- 
cept for fitting into the new situation, why 
should there be hegitation to interpret 8. 110 
ag introducing the. strict: liability, specially 
when the whole of the law of Tort tells the 
story of developing and changing concepts 
through the precedent law with the object of 
meeting the exigencies of the changing needs 
of the society ? 

16. The other point of hesitation in the 
mind of the Supreme Court was ag to what will 
happen if at a particular place Accident Claims 
Tribunal is not formed and Civil Court comes 
to exercise that jurisdiction. According to the 
Supreme Court, it will not be possible that 
the position of law should be different with 


two differént courts—one applying the com- 


mon law-of tort while the other dealing with 
the matter as a strict liability under 8.110 
of the Motor Vehicles Act. The change of 
forum cannot change the declared nature and 
effect of the substantive law. If §. 110 is 
held by the Supreme Court as introducing the 
concept of strict liability then irrespective of 
the forum not only Olaims Tribunals but elso 
Civil Courts who happen to discharge that 
fonction in place of Claims Tribunals where 
such Tribunals sra not constituted, will have 
to enforce that law. From the last few para- 
graghs of the judgment in Mehta’s case! it 


appears that if these two big points of hesita- 


14.- See Flemings on Tort, 4th Ed, p, $12. 


15. 1947 A. C, 1 (18). 
: 16. AIR 1977S C 1248 ibid. i 


EAE EERE TELUS AT WR AS pM 


i www, aama w 


tion in the mind of our Supreme Court are ` 
removed, it would be ready to interpret §. 110 
BS A substantive - introducing the strict 
liability. 


41.. Ths above PE may do a bit in 
that direction. . Iblis humbly submitted that 
this hesitation should melt out when even in ` 
‘the striot liability offences the legislature hag 
given a lead and cautiously introduced vica- 
rious liability e. g., when the Company officers’ 
are held guilty for adulteration by the other 
employees vide 8. 17 of the Prevention of Food 
Adulteration Act. Of course, the element of 
caution has made the legislature to shift the 
burden of establishing the absence of mens rea 
in the form of their own care and caution, on 
the shoulder of the accused. 


18, Ifa man goes from Nagpur to Delhi 
and there breathes his last in a,motor vehicle 
accident, his L. Re. at Nagpur, who had not 
geen the accident, had no means to investigate 
the game, are called upon to prove the negli- 
gence of the driver. Is it not the travesty of 
the law, which aska them to do the impossible ? 
Many times the driver rung away with the 
vehicle. Police, fot ulterior benefits or other- 
wise on account of superficial. or negligent 
investigation, fails to pin-point driver's negli. 
gence. The scene is dismantled and yet the 
poor family members are left with the agony to 
speculate and knock at the doors of Claims Tri- 
bunals in vain. Are we really dispensing justice 
in this way? Are we in fact implementing ihe 
social welfare legislation in its true spirits-? 
Highly organised legislative machinery of 
modern stato demands an active and construe. 
tive participation of Courts in the evolution 
of the law. The field of the judicial develop- 
ment of law is therefore wide and open and the 
challenge presented to the Court to create new 


law while deciding cases, seemingly irresistible. 


The task of the modern judge is increasingly 


complex..Hardly any major decision can be 


made without careful evaluation of conflicting ` 
values and interest. 


49. If ig not healthy argument that if the 
element of fault is so taken out from suck 
claims cases, people will invile accidents for 
being rich overnight. How many have travell. 
ed in alr simply for being killed in a crash so 
that the L. Rs. might get the insurance 
amount of Rs. 1,00 ,000/.? As said above even 
the Oriminal Law recognizes strict liability in 
some special types of criminal cases where 
social welfare is involved, The idea of strict 
liability is not foreign to the law of torte, 
Why cannot the same principle be introduced in 
Claims cases sriging out of motor accidents? It 
is, therefore proposed that serious rethinking 


may commences, in the quarters wh ich lay down 
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the law, in ruling out the consideration of 
negligence as basis of liability in the matter of 
payment of compensation to this section of 
suffering humanity — at least in fatal accident 
Cases. 

20. In the alternative it is proposed that it 
is high time for the Government to introduce 
a welfare legislation for creating aa AOOI. 
DENT FUND’ (for fatal accident cages to 
begin with), to which all motor vehicle owners 
should contribute. Looking to the death rate 
in accident cages in our country and number 
of vehicles on the road, the rate of contri- 
bation is bound to be meagre. The fund will 
grow due to its investment potential and will 
be able to meet the deficiency in payment of 
genuine claims to the extent to which insur- 
ance falls short of the awarded compensation 
Or in cases where injurance ia unable to pro- 
vide relief dae to the fault oriented clauses of 
the covenants of insurance policy. Only the 
quantum of compsngation awarded by the 
Tribunals should ba relevant for contribution 
from the Fund if accident is proved to have 
really ocourred. On this point Supreme Court 
thought in Minu B. Mehita’s caso that ‘It 
may not be out of place to mention... . that 
modern proposals consistently favour the social 
insurance model under which benefits are 
payable directly by a fund without any refer. 


“17. AIR 1977 S C 1248, ibid. 
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ence to the injurer while retaining the option 
for the victim to claim either limited benefits 
on a non-fault basis or full damages for negli- 
gence’, and it is further pointed out in that 
judgment that Madras High Court also made. 
some such suggestion. 


31. The legislature can interfere and enact 
that, irrespective of any contract to the con. 
trary, liability of ingurance company in Fatal 
Accident cases shall ba absolute to the extent 
of the amount insured, uninflaenced by the 
considerations of fault or negligence. Fatal 
accident cases need special attention and treat. 


ment firstly because of ghastly result and- | 


sacondly because the victim who could provide 
the best ocular evidence is wiped out of the 
sceno tothe utter disadvantage of the legal 
representatives making it well-nigh impossible 
for tham to prove fault or negligence of the 
driver. Generally for that purpose they have 
to fall back upon the police papers of investi. 
gation which may or may not reflect the rea. 
lity. The distinction between ordinary acci- 
dents which result in bodily injury and the 
cages of fatal accidentes may not offend the 
spirit of Art. 14 of the Oonstitution being 
based on reasonable classification. 


22. Let us give a lead to the world and 
prove that ours isa real welfare state caring 
more for the man than for the fault. 


“NEED FOR UNIFORM LAW REGULATING THE CONSTITUTION 
OF HIGH COURTS” 


‘By: M. RAMA JOIS, B. B0., B.L, Advocate, Rajajtnagar, Bangalore. 


- Even after twenty.seven years atter the 
commencement of the Oonstitution, there ig no 
uniformity in the matter of constitution, orga- 
nigation, Jurisdiction and powers of the High 
Courts in India. Under the provisions of the 
Government of India Act, legislative subject 
of Administration of Justice including the con- 
stitution and organization of the High Oourtg 
and all Courts subordinate to the High Court 
was vested in the Provincial Legislatures. 
The constitution, organisation, jarisdiction aud 
powers of the Federal Court were completely 
vested in the Central Legislature. A re-dig. 
tribution of the legislative subjects pertaining 
to the above topic was brought about in the 
Constitution of India. The Parliament was 
invested with the power to make law regulat. 
ing the congtitation, organisation, general 
jurisdiotion as well as spesial jurisdiction of 
the Sapreme Court of India in respect of all 
matters as algo the constitution and organisa. 
tion of the High Courts which inoludeg the 
general jurisdiction of the High Courts. 


As explained by Dr. Ambedkar and Alladi 
Krishna Swamy [yər before the Constituent 
Assembly, the above re.distribution of legisla. 
tive power between Central and State Lagisla. 
ture was brought sbout in the constitution with 
the object of bringing abous uniformity in the 
constitution and organisation among all the 
High Courts in India. 


DIFFERENOE IN JUBISDIOTION 
AND POWERS . 


In the charters or the letters patent under 
which the High Oourta of Bombay, Madras 
and Oslentta were constituted, they were 
given and they continue to have original civil 
jurisdiction, Other High Courts have no origi- 
nal civil jurisdiction. Farther, by virtae of 
the powers conferred under the letters patent, 
the decision rendered by a single Judge of tha 
High Qourt in specified matters was meie 
appealable t) two Judges of the same High 
Court. This was done obviously with the 
object of giving a right of appeal in cortain 
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anatters ag the next higher Court, viz., the 
Privy Council was situated far sway and 
‘eansequently was beyond the reach of ordinary 
Hifigan's. Bat after the commencement of the 
‘Oonstifution, they began to ‘entertain writ 
‘appeals also under relevant clauses of Letters 
Patent against the orders made by a single 
Judge of the High Osurt exercising the power 
of the High Court under Article 226 of the 
‘Censtitation on the ground that Article 228 
jurisdiction is original jurisdiction, though 
appeel lies to the Supreme Court only under 
the Constitution. Taking ingpiration from this 
‘practice and in the abgence of a uniform law 
made by the Parliament, in the guide of regu- 
dating Administration of Justice the legisla- 
dures of the Statea of Kerala and Karnataka 
made laws conferring appellate jurisdiction on 
‘two Judges of the High Court against the 
decision rendered by a sirgle Judge of the 
‘same High Court exercising the original juris- 
diction of the High Court itself. Consequent 
‘on gach legislation, appeals are being enter. 
dained in these High Courts against the judg- 
ment delivered by a singla Judge of the High 
Gourt even exercising the powers of the High 
Sourt under Article 226 of tha Constitution of 
Yndis, by a Division Bench of the High Court. 
‘Some of the High Courts have no such appel. 
fate jarisdiction. There are also differences as 
‘ragacds the powers and jurisdiction of the 
High Court which could be exercised by-a 
aingte Judge or Division Benches consisting of 
more than one Judge. 


APPELLATE JURISDIOTION— WITH. 
OUT INFERIOR COURT 


The fundamental concept of Appellate juris. 
diction is that it pre.supposes the relationship 
of & superior and an inferior Oourt between 
ithe Gourt of Appeal and the Court from the 
-<desision of which an‘ appeal is filed to the 
-aprellate Court. In thia behalf, our Supreme 
Court observed as follows in AIR 1970 SO 
page 1:— 

“The right of appeal is one of entering a 
@uperior Oeurt and invoking its aid and inter. 
position to redress the error of the Court 
‘below. Two thingg which ore required to 
‘@onstiéute appellate jurisdiction are the exist. 
ance of the relation of superior and the inferior 
gourt and the power on the part of the former 
4a review decisions of the latter.” 

Eho prosent system of entertaining appeals 
from the decision rendered by a single Judge 
-£ the High Court to two other jadges of the 
gams High Court which is in force in some of 
the High Oourta is opposed to the aforesaid 
fundamental concept ag they “do not constitute 
& superior court, becauge under the Oonstitu- 

Mion of India, every High Court consists of 


Ohief Jugtice and the number of Judges ag 
appointed by the President all of whom are 
equal in respect of exercise of jurisdiction and 
powers vested in the High Court. All of them 
sitting either singly or in Division Benches 
exercise the powers of the High Coart. An order 
passed by a single Judge of the High Court ig 
as mach a decision of tha High Qoart ag an 
Order passed by all the Judges of the High 
Court. In this behalf, it ig enlightening to 
refer to the views expressed by Vaisey J. 
rejecting a writ petition sitting in Ohancery 
Division of the High Oonrt of England after a 
Similar writ petition by the same party had 
already been dismissed by the Queen’s Bench 
Division of the same High Court which ig 
reported in (1959) 1 Ch 368 at 377: 


“The applicant was very anxious to apply 
to the Chancery Division, but I think that hig 
application is based upon a complete mis. 
conception. The mistake the applicant or hig 
advisec3 Made was to assume that the Chancery 
Division is a separate entity, a separate Court, 
and that either by single Judgea or by a Divi- 
sional Court, it can deal with the matter afresh. 


The applicant used an expression which he 
must suppose to be flattering to us who are 
sitting here. He sgaid in his affidavit that he 
had decided to come for a ‘complete hearing’ 
before a hitherto unconnected and impartial 
bench, and this I saek in the ‘Chancery Court’. 
The number of misconceptions which are 
bound up in that sentence is almost beyond 
reckoning. To begin with, while I hope it is 
an impartial bench it is certainly not an in- 
dependent bench. Indeed, as Lord Parker hag 
ruled with, I thiak, perfect accuracy, as soon 
as the Divisional Court of the Queen's Bench 
Division hag come to its conclusion there is an’ 
end of the matter, and ag I observed yester- 
day, it always has to be remembered that 
our orders are not orders of any particular 
Division or any particular Divisional Oourt, 
our orders are Orders of the High Court. 
How, we, Judges of the High Court, could be 


heard to override, overrule or otherwise 





interfere with a judgment which was the ` 


result of the hearing by the Divisional Court, . 


.or how we could be heard to say that the 


conclusion of that Court, and its order -an 
order of our own Court, the only Court which 
existe, the High Court of Justica—was wrong, 
and that something else should be done, is 
beyond my comprehension.” 

The above reasoning applies fully to the 
Indian High Courts, Whether the power is 
exercised by a single judge or by a Bench 
consieting of a specified number of judges, it 
becomes the order of the High Court and it ig. 
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appealable to the Supreme Court only under 
the Constitution. Further, an-appeal to two 
other judges is algo anomalous. For instance 
if the Chief Justice of a High Court in which 
the above system is prevailing sits singly and 
exercises jurisdiction of the High Court in 
which an appeal is provided, an appeal lies 
from his decision to a Division Bench of two 
puisne judges. Consequently, the Chief Justice 
of the High Court becomes an inferior Court 
and a Division Bench consisting of his puisne 
judges becomes & superior court in relation to 
him, in so far thet matter is concerned. Such 
a Division Bench consisting of two junior 
judges cannot only hear an appeal against & 
final decision but can also entertain an appeal 
against an interlocutory order passed by the 
Chief Justice. They can stay the operation of 
final or interim orders passed by the Chief 
Justice. They can set aside the judgment and 
in doing 30, they can comment on the judg- 
ment and further they can remand the cage 
with certain directions. Similar will ba the 
case where a senior Judge sits singly and hia 
juniors constitute appellate division bench. 
The above ig only illustrative of the ano- 
maly and not exhaustive. To convert a judge 
just because he sits singly into an inferior 
` court and two judges because they sit together 
in a Division Bench, into a superior court ig 
not consistent with the provisions of the Consti- 
tation. This is as incongruous as if would be, 


if by rule, an appeal against an order passed 


by two judges of the Supreme Court is provide- 
ed to a bench of five Judges. l 


UNIFORM LAW NECESSARY 


Under the scheme of the QOonstitution, the. 
High Court is at the apex of the State judi- 
ciary. Though it ig called the High Court, it 
constitutes the highest Court in the State and 
therefore, the judgment of the highest Court. 
in the State, whether rendered by a aingle 
Judge or by more number of Judges must be. 
final subject only to appeal to the Suprema. 
Court of India. Therefore, an appeal from. 
the decision of & single Judge exercising tha. 
power of the highest Court in a State cannot 
be subjected to an appeal to two other Judges: 
of the same High Court, who under the. 
scheme of the Constitution, ag it stands, cannot 
be allowed to become a higher Court over and 
above the highest Court in the State. There. 
fore, the present provisions - contained either 
in the Letters Patent or the laws mada by 
the Legislatures providing an appeal from 
the decision of a single Judge to a Bench 
of two other Judges of the sama High 
Court must be abolished. In order to achieva 
this and the uniformity in respsck of consti. 
tution and organisation of all the High Courts, 
including the above matter it is necessary that. 
the Parliament should enact a uniform law in 
gupersession of the Letters Patent or other 
instruments governing the Oonstitution and 
organisation of the various High Courts. 


“PROVISION FOR APPEAL AGAINST ORDER UNDER S. 417, CIVIL P. C.” 
By Prem Pavia PANDIT, Advocate, Punjab and Haryana High Court, Ohandigarh 


The Hon’ble Members of the Bench and the 
Bar must have noticed, by now, that the 
recent amendments brought about in the Oode 
of Civil Procedure by Act No. 104 of 1976 
have deprived the litigant public from a 
century old right of appeal against orders 
passed under 8. 47, O. P. O., touching the 
execution, discharge or satisfaction of a Civil 
Court decree. This change seems to be either 
an innocent mistake or may be & deliberate 
omission recommended by the Law Commis. 
sion appointed for this purpose. The legal 
history shows that the framers of the Code of 
Civil Procedure of 1882 and 1908 provided a 
right of appeal and in some cases even ea right 
of second appeal from the decisions under 
§. 47,0. P. O., as such a decision provides 
‘yory salutary safeguards against any wrong, 
- illegal or whimsical decision made by exe. 
cuting Courts during the sxecution of Civil 
Court decrees. The present $ 47, O. P. O, 
‘wag numbered 8. 244 in the C. P. O., 1882. 


The recent amendments on this subject have 
not only taken away tho dignified status of a 
‘“Deoree” enjoyed by such orders but have ever 
denied the small mercy of making it an ap. 
pealable “order” under the provisions of O. 43; 
R. 1, 0. P. C. 


The legislative background shows that 
orders under 8. £7, O. P. O. were specifically 
given the exalted status of a '‘Deoree” by 
including them in the definition of the word 
“Decree” under 8. 2 (2), O. P. O., 1908 and 
N. 244, O. P. 0,, 1882 by providing that the 
word ‘' Decree” shall be deemed to include tha 
determination of any question within 8. 47; 
O. P.O. It is said that the real headache of a- 
decres-holder starts when the decree ia being 
executed to reap its fruits. Very important 
issues and far reaching questions of title arisa 
for decision during the execution procesdings 
which are to be desided by the executing Court 
and unless made appzalable, a wrong order 
gan ruin the parties and deprive them of the 
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fruits ‘of the {‘Desree’” which may involve 
questions and properties valuing thousands and 
lacs of rupees. It was thorefore just and 
essential that a right of appeal was provided 


during the’ long. history of legislation on the 
point. 


More so when §. 47, O. P. O. specifically 
prohibits the filing of any geparate civil suit 
touching the important and valuable questions 
of righis-and title involved. Thus, the right 
of appeal against such orders was wisely pro- 
vided by the previous Legislatures, as other. 
wise the parties will be left with no’ rights 
Or remedy of appeal to get their genuine 
grievances removed by the Gourt of appeal, 
who enjoys the power to interfere bath on 
points of law and facts. 


Again even the Oourt.fees Act by a notifica. 
' tion under §. 35 provided an exemption of 
ad valorem court.fee to be fixed on appeals 
under §. 47, O. P. O. and a Court.fea of only 
Be. 1 or so was required to be fixed irres. 
pective of the value of the subject-matter of 
the decree. Thus it never geems to be the 
intention of the Lagislature to convert an 
executing Court into a dictator or Great 
Mughal, whose decision could not be subject 
of an appeal. 


To do justice to the Hon'ble Members of 
Law Commission, it must be conceded that 
they intended to make guch a provision. The 
collective reading of S. 2(2), 8. 47 and 
newly added §. 99A, Civil P. O. shows that 
the Law Commission did intend to provide an 
appeal from the orders under §. 47, C. P. O., 
if not ag a Decree” at least as an ‘'Order.” 
They seem to hava made a mental note if not 
a written note, to make it, at least, an ap- 
pealable order upto the stage they dealt with 
8. 99 of Part VIC of the O. P. O., desling with 
the provisions of appeals. 8. 99, O. P.O. 
provides: — 

`” UNo deoree shall be reversed or substantial- 
ly varied, nor shall any case be remanded, in 
appeal on account of any misjoinder of parties 


or causes of action or any error, defect or. 


irregularity in any proceedings in the suit, 
not affecting the merits of the caso or the 
jurisdiction of the Court." © 


This section was wide enough to cover appeals 
both from decrees and orders. There seems no 
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apparent reason to add a new 8. 99A C. P, O.> 
if decision under §. 47, O. P. O., were not to 
be made appealable. The newly added 8. 99A, 
0. P.O, provides :— 


"Without prej eres to the generality of the 
provision of 8. 99, no order under 8. 47 shall 
be reversed or substantially varied, on account. 
of any error, defect or irregularity in any 
proceeding relating to such order, unless guch 
error, defect or itregularity has prejudicially 
affected the decision of the cage.” 


Thus, it is clear that up to the stage of 
scrutinizing and| examining §. 99, O. P. O., 

the Hon'ble Members of the Law Commission. 
were conscious and alive to the necessity of 
making appealable all decisions under B. 47, 
O. P. O., otherwise there is no sense ox justi- 
fication to provide a new §. 99A, 0. P, Cy 

particularly mentioning B. 47. 


But it seems that able and experienced 
Hon’ble Members of the Law. Commission 
clean forgot the above mentioned mental note 
about B. 47, 0. P; O. After all it was not a 
mean task to wade through the labyrinth of 
158 Sections and 417 rules of 42 Orders of 
the O. P. O., more so when they were to sug- 
gest changes and amendmenis to the whole of. 
the voluminous Oode of Oivil Procedura. & 
small slip and inadvertence to omit. to adi a 
new sub-rule to Order 43, Rule 1, 0. P. O. 
has unfortunately. deprived the litigant publis 
of their valuable right of appeal against the- 
decision under §. 47, O. P. O. Salmond in hig 
book on '‘Jurispeudence” says: 

"Statuto law is, in general, briet, ere 
easily accessible and knowable, while cass law 
is buried from sight and knowledge in the: 
huge and daily growing mass of the records of 
bygone litigation......0ase law is gold in* the 
mine a few grains'of the precious metal te the 
ton of useless matter while statuto law is cein 
of tho realm for immediate use.” 


Statute law is ‘intended to be clear a 
easily understood by the layman. 


I humbly anbmit and suggest that the 
authorities concerned may kindly remove this 
omission at the earliest so that the parties to 
an execution may enjoy the same right of ap- 
peal as was being; enjoyed since more than 
hundred years. 
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CONSTITUTIONAL LAW —By Chris- 
topher Enright, LL.6. (Sydney), B.A. 
(Newcastle), Lecturer in Legal studies. 
University of Newcastle. The Law 
Book Company Ltd, Sydney. (Tri- 
pathi) Pp. x/viii and 374. Price 
£A $ 21.50; Paper, A $ 15.50. 


This book on constitutional law, with parti. 
«dular reference to the Australian Constitution, 
_ is intended primarily for law students, so a3 to 
durnish them with the background which gives 
them gome perspective and a feel of their sub- 
ject, and deals, therefore, with only general. 
. ities. The Australian Federal System has been 
treated more broadly and in less depth than 
-other writers. Oivil liberties and admin. 
istrative law have received scant treatment 
as these should be dealt with after more basic 
material hag been mastered, The subject of 
‘local Government hag been mentioned only 
briefly. Most of the material in the book hag 
‘been handled on an intelligible basis. In 
‘almost every respect, the subject is first 
treated in a genéral way, and then the author 
proceeds to deal with developments in U. K., 
:-and then comes down to the Federal Common. 
wealth and then finally to the individual 
States, 


2. The twelve chapters in the book cover 
Great Britain, Australia, power, laws, Crown, 
Parliaments, executive Oourts, Federation, the 
-itizen, the Territories, Seat of Government 
and Places. There are tables of cases and of 
statutes @ bibliography and an index. The 
subject of lawa is covered under the heads of 
statutes, Common Law, delegated legislation, 
prerogative law, conventions, local customary 
ilaw., customs of the constitution, executive 
‘instruments, international law, snd special 
laws in the Territories. It deals with judicial 
interference with the legislative process, 
Parliamentary interference with the judicial 
process, Parliamentary comment on the Oourts, 
Judicial comment, on Parliament justiciability 
- of things said or done in Parliament, tha 
relations between the judicature and the 
executive, and the principle agserting the 
‘sovessignty of Parliament; it covers also the 
rule of law, the separation of powers, and 
‘constitutional conventions. It is concerned 
with Court procedure, structure of the Austra. 
lian Court system, composition of Courts 
function of Judge and jury, adjudicating and 
law making functions of the courts. The 
-doctrine of precedent, ratio desidendi, and 
‘arbiter dictum, Common law and statutory 
‘interpretation. It discusses the principles of 
the judicial system and due process, indepen- 
‘dence of the judiciary. natural justice, publi- 


REVIBWS 


ALR. 


city of proceedings, access to the courts, 
adversary system, trial by jury, privileges of 
the courts, presumption of innocence, right of 
appeal, and reagoned decision. In the chapter 
on Federation are dealt with the division of 
judicial power, constitutional disputes in the 


. Federation and separation of powera. 
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INTERNATIONAL CONTRACTS (The 
Law and Practice of International 
Contracts). By A. E, Karmali, B.A. 
(Hons.), LL B., Advocate, High Court, 
Bombay, and N. R. Kantawala, B A.; 
LLB, Advocate. High Court, Bombay. 
Foreword oy J. C. Shah, Former Chief 
Justice, Supreme Court of India. Tri- 
pathi, 1977. Pp. xx & 449. Price, Rs. 80. 


What are the principles which govern the 
formation of an international contract? What 
determines the proper law of an international 
contract which governs the obligations and 
regulates the rights and liabilities of the con. 
cerned parties? What principles guide the 
court in the interprotation of an international 
Contract? What is the basis for the formation 
of an international contract? What is meant 
by the doctrine of the discharge of the con. 
tract? In what circomstances is such a contract 
vitiated? When can an illegal contract affect 
an international contract and result in the 
discharge of a party? What are the remedies 
available for the breach of an international 
contract? ‘These and other questions are ably 
discussed in the book under review. 


2. The book also considers the nature of 
foreign corporations, the capacity to enter into 
contract, the mode in which service may be 
effected on a foreign corporation in regard to 
claims for and against it, and winding up of 
dissolved foreign corporations. The subject of 
foreign torts and the correct approach in 
regard to such claims has algo been considered. 
as well ag the question of damages. This 
study, especially dealing with international 
commercial contracts, includes international . 
conyentions governing such contracts, interna- 
tional trade documents, usages recognised by 
the international economic community, and 
supplies precedents of bills of lading, charter. 
party forms, airways bills, and trading con. 
ditions of the Institute of Shipping and 


- Forwarding Agents. 


3. In the final part are given the texts of 
the Indian Bills of Lading Act 1856, the Indian 
Carriage of Goods by Sea Act 1926, the 
Carriage by Air Act 1972, the Carriage by 
Air (Supplementary Provisions). Act, 1962 


4978 
(English), tha English Carriage of Goods by 


Road Act, 1965. and the Uniform Lawa on. 


International Sales Act, 1967 (Eaglish), and 
the Indian Contract Act (1972), There is algo 
table of cages and index. 


4: The present authoritative and uptodate 
study deals with the camplexities and diffioul. 
ties inherent in the very’ nature of inter- 
national contract between parties belonging to 
different countries, on account of the different 
systems of laws prevailing and the lack of any 
unification of the law of international con. 
tracts. International contracts are of great 
importance in the modern world of interna. 
tional commerce and industry, and complex 
situation arising between foreign parties call 
for careful study in depth. And the volume 
under review filly tha hiatus, 

R.B.B. 


RENT CONTROL AND LEASEHOLD 
ENfRANCHISEMENT. By Trevor 
M Aldridge, M.A. (Cantab.), Solicitor. 
Seventh Edition 1977. Oyez Puolishing 
Norwich House 11/13 Norwich 
Street London. Pp. xxzxviii and 210 
Price £ 6 26. 


Tois is a clear and readable guide to the 
many statutory provisions relating to rent 
and security of tenure of residential tenants 
and occupants in England. The Rent (Agri. 
culture) Act, 1976 has effected another major 
extension of the Rent Acts. This time to 
agricultural tied cottages. Although this new 
Act equateg the position of farm workers who 
hold over with other statutory tenants differ. 
ences necessarily arise because some were 
originally granted contractual licences rather 
than tenancies. The terma of statutory ten- 
ancies have to ba spelt out in more detail, ag 
the original arrangements may not have 
covered all that a satisfactory tenancy agree. 
ment should. There are differences arising 
between the tenancies under the 1976 Aot and 
those arising under the earlier Acts. 

2. The chapter relating to farmworker’s 
houses has been completely rewritten to ac. 
commodate the 1976 Aot. The author has 
also added æ chapter on caravans, as the 
Mobile Homeg Act, 1975 has now added to the 
piotection affected by the Caravan Sites Act, 
1968. The terms of the 1976 Act are explained 
` they will apply when the Act comes into 
orce. 


3. The projess of ascertaining into whioh 
category @ tenancy falls has been divided into 
four stagea. Is it a protected tenancy at all? Is 
i$ regulated or controlled? Ig it covered by an 
exception excluding it altogether? Is it possible 
that what was a controlled tenancy has been 
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converted into a regulated tenancy? The book 
deals with letting by housing associations and 
resident landlords, shared accommodation, 
servicemen’s accommodation, houses sold by 
local authorities, rent allowances and en- 
franchisement and extended leases. At the 
head of each chapter is given a list of statutes 
and forms referred to therein, and & good part 
of the text is presented.in the form of ques- 
tion and answer..The book carries tables of 
cases, statutes, and statutory instruments ag 
well ag an index. The law ig stated ag at 
lat December 1976. ‘ R.§-8. 
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THE LEGAL FRAMEWORK OF 
UNCTAD IN WORLD TRADE. By 
Autar Krishan Koul. 1977, Tripathi. 
Pp. ix and 255. 


The genesis of this study is & doctorel thesis 
in law aubmitted to the university of Delhi in 
1914. Abridged and updated to include develop- 
ments up to the year 1975. It is descriptive 
analysis of UNOTAD, its work programme 
and contribution to the effective development 
of international economie order and law. The 
significance and relevance of UNOTAD after 
the criticisms in U. N. 1974.5 has been well 
established. Its success has been assessed in 
the light of development in a programme of 
action ushered in by the international com- 
munity to banish poverty and secure social 
justice throughont the world. 


2. The book igs in two parts. Part-I is de. 
voted to the legal and institutional framework 
of UNOTAD and Part II to its economic framo- 
work. The former Part ig devoted to the his- 
torical background of the developments jn 
international economic relations from -the 
beginning of the League of Nations. The U.N. 
contributions from the Havana Conference to 
the establishment of GATT has been traced to 
show that the developing countries were 
rather averse to it and that this dissatisfaction 
led to the establishment of UNOTAD. 

3. Part Il ia devoted to some of the eco- 
nomic aspects of. UNOTAD, such as inter- 
national commodity trade, generalised scheme 
of preferences, financing and development 
intluding compensatory and financial measures 
of IBRD and IMF, and the regional economic 
groupings of developed and developing coun- 
tries. The importance is recognised of giving 
equal voice and bargaining position to both 
developing and developed countries. There is 
an index and selected bibliography. 


4. The institution of UNOTAD partakes the 
character of an international economic and 
legal institution. It is a specialised agency 
of tha General Assembly of U.N., and has 
formulated and conceived the new mechanisms 
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in international trade and economic law. It is 
& fertile field for legal research where both 
law and economics take a singlo charaster. 

| R.§ 
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PROBATE LAW AND PRACTICE IN 
VICTORIA. By the Hon. R. G. De B. 
Griffith, LL. M. (Melb ), a Judge of the 
Supreme Court of Victoria. Second 
Edition by Ross A. Sundberg, LL. B. 
(Fons.) (Melb.), LL. M. Mon.), B.C. L. 
(Ox0n.), Barrister-at-law and Lecturer 
in the uriversity Melbourne, The 
law Book Company. Ltd., Sydney. 
(Tripathi) Pages sxiv and 301. Price 
A$32.50. 

Thig edition of the book under review was 

‘to have been prepared jointly by Mr. RB. G. 
De B. Griffith, Q. 0., and Mr. Ross Sundberg, 
bat the former’s appointment to the Supreme 
Court of Victoria prevented him from taking 
an active part in the work beyond the plan- 
ning stages. The book does not contain the 
commentary on the Probate Duty Act 1962 
‘ which is now covered by other works, but 
<- the commentary on the Administration and 
Probate Act 1958 has been expanded. In an 
‘Appendix the provisions of Parts II and IV 
of the Public Trustee Act 1958 have been 
‘given. A very large number of estates are 
administered by the Public Trustee. The law 
rélating to probate and administration can be 
only incomplete without reference to the 
extensive and unugual powers conferred upon 
the Public Trustee in this respect. 


9, The 99 sections of the Administration 
and Probate Act are given under the headings 
of small estates, recognition of foreign grants, 
and family provision. Part I (General) gives 
the first 70 sections classified under nine 
Divisions, viz., interpretation grants of pro. 
bate and administration, devolution of real 
estate, executors and administrators, admin. 
istration of assets, distribution of intestate’s 
residuary estate, practice procedure offences, 
and general saving provisions. Then follow 
the Probate and Administration Rules in two 
parts and Appendices A. B. O. & D, the last 
of which gives the reader more ihan 120 
precedents. Further there is algo a table of 
cases and index. 
B.8.8. 
GURRENT LEGAL PROBLEMS 1976. 
Edited by Lord Lloyd of Hampstead 
and Roger W. Rideout, witb Stephen 
Guest as Assistant Editor, on behalf 
of the Faculty of Laws, University 
College, London. Vol. 29. Stevens 
(Tripathi). Pp. vii & 225. Price £ 9.80 
Net. 
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The Faculty of Laws of the University’ 
Oollege, London, is responsible for the deli- 
very of a yearly series of public lectures on: 
topies of interest both to practising and 
academic lawyers and the general public. 
These are marked by careful scholarship, con. 
ciseness and with reference to current pro- 
blems and some of them are subsequently 
published in the QOurrent Legal Problems: 
Series. This volume opens with the text of 
the Presidential Address to the Bentham Olub- 
by this year’s President the Right Honourable- 
Chief Justica Bora Laskin Ohief Justice of 
Canada the written versions of seven public 
lectures delivered at University College 
London during 1975 and 1976 and three- 
submitted articles. 

2. The leaders of tha Bar in Canada and: 
members of the Bench are still largely those. 
who came to maturity when House of Lords” 
decisions were binding ag a matter of law. 
They turn almost instinctively to English 
sources even now, although aware that they 
are not required to do so. English fext books. 
still abound for want of canadian books in sa- 
wide range of subjects. English reports are 
found in every law library. In future English 
decisions will have to compete .on merit for 
consideration with decisions in Canada ss well. 
as decisions elsewhere. ‘‘Servility to Hnglish 
decisiong ig no more; respect is likely to 
endure”. 


3. The submitted articles related to a con- 
vayancing problem that arose between 1925- 
and 1967 by reason of the provisions .of the- 
Administration of Estatea Act 1925, to the. 
Congumer Oredit Act, 1974 which introduced 
& comprehensive control over consumer credit. 
and hire systems, and to the development of 
a general principle by extension from a parti... 
cular instance or similar instances, i. e., the 
Roman Law concerning the sale of things in 
which traffie was forbidden. The other arti. 
cles include an examination by Lord loyd 
of Hampstead of the Faulks Report on reform 
of the law of defamation under ten heads, an 
examination of competing equitable or minor 
interests in land and urging the claggifiaation 
of registered and unregistered conveyancing 
principles, and of the fallibility of company 
accounts in the form presented at present. 
There is & well-informed criticism of some of 
the provisions of the Merchant Shipping Act. 
1974, and of the widely prevalent practice: 
of information agreements between competing 
companies as a réstricifive trade practice. A 
paper briefly discusses the extent to which 
the making of treaties and adoption of intar- 
national resolutions foster economic integra- 
tion in Eastern Europe. The volume includes 
also some comments on the nature of guiding 
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standards and their relationships to ordinary 
xules of law. 


B.8.§. 


PROFITABLE MANAGEMENT OFA 
SOLICITOR’S PRACTICE. By David 
S. Porter, LL.B. 1977. Oyez Publishing, 
London, (Tripathi). Pp. xii & 127. 
Price 23.25. 


Written specifically for busy practitioners: 
it should ba possible to usa this book for refe- 
ence in the office, for which purpose exam- 
ples of the particular records used in the 
@uthor’s office have been given in the text 
where appropriate. The book starts with the 
assumption that a solicitors firm does not 
have figures ready relating to gross turnover 
and to identify expenditure. It shows how 
uch figures can ba calculated and analysed 
from the information in the office, in order to 
‘build up a picture of one year's profits and 
expenditure, and how these figures can be 
maintained ona monthly basis, sets out a 
traditional profit and loss account and erx- 
. plains how each figure ig arrived at. The 
preparation of & forecast of gross turn over by 
adding or subtracting a realistic percentage 
increase or decrease is degaribed. A budget is 
prepared on a monthly and quarterly basis, 
ag well ag a draft profit and logs acoount on & 
quarterly basis to ascertain whether the fore- 
casts are achieved and to see where they 
need to be amended. Details are given of the 
statements to be produced monthly and quar- 
terly, and the book shows how the balance 
sheet is to be constructed and describes in 
detail the items most likely to be found in it. 
It goos on to demonstrate how profitability 
can be improved and what stapa should be 
taken with regard to taxation and goodwill. 
The introduction of a time.cogting system for 
future developments is then described as woll 
- gg the introduction of a computer and its fune- 
tions. The book explains also cash flow, 
showing that grosa turnover and net profit 
bsar no relationship to the cash generated in 
the office and olient’s accounts. R.8.8. 
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CASES AND MATERIALS ON ENG. 
LISH LAND LAW. By Michael Har- 
wood, B.A., LL.B, Solicitor, Lecturer 
in Law University of Wales Institute 
of Science and Technology. Profes- 
sional Books. Ltd. London (Tripathi.) 
Pp. xxxix and 488. 


A companion volume to the standard text 
books on the English law of real property, 
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the book before us contains extracts from cage 
reports, statutes, Parliamentary debates and 
articles in law journals on mortgages, adverse 
possession and licences and proprietary estop- 
pel, and focusses mainly on areas where 
either the law is in a state of development or 
the traditional law has had to cope with im- 
portant social and economic changes. The 
author also draws widely on non-legal ma- 
terial to show the law in operation in the 
courts and its interaction with society. 


2. The extracts are followed by & com. 
mentary drawing attention to relevant points, 
raising questions for discussion. and giving 
references for further study. The reader is 
encouraged to ask questiong and form his 
own opinion on what the law is and how if is 
likely to develop in particular fieldg and to 
consider the relationship between the law and 
ita social context. After describing some of 
the under-lying principles and attitudes in the 
development of English land law, the book 
looks at some aspects of planning control with 
particolar reference to its regulatory and 
positive aspects, ‘and at the control of rented 
residential ‘accommodation. It is then con. 
cerned with traditional co.ownership joint 
tenancy and tenancy-in common . the essence 
of which ig that each co-owner is equally en- 
titled to possession of the whole property. Ib 
deals with & situation where each one of a 
group of properties is separately possessed by 
an individual, but where the individualg to- 
gether want to exercise some degree of mang- 
gerial control over the whole group. It takes 
some look at common law in the field of oase- 
ment, profits and customary rights, and legis- 
lative developments. It focusses attention on 
the law relating to positive covenants schemes 
of development, and the relationship between . 
covenants and planning law, and discugses 
gome of the developments since the 1925 real 
property legislation in the context of land ac. 
quisition and disposal between private per- 
sons. 

3. The book carries tables of cases and 
atatutes and an index. It atates the law as on 
May Day, 1976. _&B.S.8. 
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BHATNAGAR’S COMMENTARIES ON 
THE SOCIETIES REGISTRATION 
ACT, 1860. Fourth Edition: 
1977. Revised by Vijay Malik, B.A. 
LL.B, M.B.A. Eastern Book Co, Luc- 
know Pp. xix and 245. Price Rs. 17.50. 


Here, in a handy volume, is the law of the 
registration of societies in India an attempt ab 
solutions of the many ° ‘serious questions that 
frequently arise in its practical application, 
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The principles haye been explained as far as 
posible, in the light of the cage law and every 
endeavour has been made to bring the work 
up to date. The fourth edition hag been re. 
structured to make reference easier since not 
only -has the Central Act been amended in 
several States but it has been substituted by 
independent State Acts in for example, Andhra 
Pradesh (Telengana area), Madhya Pradesh, 
Mysore, Rajasthan, Tamil Nadu and West 
Bengal. 

2. In States which have their own Regis. 
tration Acta the subject matter of their seo- 
tions does not necessarily correspond to the 
chronologically corresponding section of the 
Oentral Act, Besides in States which have 
merely made amendments to the Central Act, 
additional sections on particular topics have 
been inserted between the Central Sections. 
For the States of A. P. (Telengana area), 
M, P., Mysore, Bajasthan, Tamil Nadu and 
West Bengal for. finding the corresponding 
sections of Btate Acts, a comparative table has 
been given. The independent State Acta have 
been given in full in the Appendices. However 
new aspects are dealt with by some of them, 
and they can be referred to in the gubject 
index. For other States amendments have 
been incorporated under the relevant sections 
of the Oentral Act. The caso law has been 
brought up to date and the book should be 
found useful by everybody concerned. re 

R.S.S. 


GUIDE TO REVENUE LAW INU. P 
1901-1976. — By D.D. Agrawal, Advo. 
cate, assisted by D. K. Agrawal, Advo- 

gate, Eastern Book Company, 34 Lal- 

bag, Lucknow. 4th Edition. Pp cxiv & 

872 Price Rs, 70, 

In this edition, the area of case Law has 
been enlarged to cover the period 1901.1978 
singg come of. the principles laid down in ear. 
lier cases under the U. P. Land Revenue Act 
1901 and the U. P. Tenancy Act, 1939 are ag 
relevant now a3 ever. The topic-wise pattern 
of the book-has been maintained and as before 
an exhaustive index has been appended to 
make reference easier. The index ‘hag been 
` placed in the beginning since it gives an over 
all view of the entire subject. With its 
numerous cross-references, if should be quite 
usêful to junior ag well ag senior lawyers. 

2. The book deals with admigsion of tenan. 
cy, adverse possession, agreement to sell, 
agricultural holding, alternative relief, sarbi. 
tration arrears of rent, and attachment before 
judgment. It covers Bhumidhar, civil and 
revenue Court; compengation, compromises, 
consent decree, contract of tenancy, Ooparce- 
ner and Ooparcenary, Costs, Court. fees, and 
decrees, It ia concerned inter alia, with demar. 
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cation, ejectment. encroachment, family settle. 
ment, identification institution of suit or ap. 
plication, irrigation, lease, licensee, mines and 
minerals oldand new Actand Rule, partnership, 
process fae, rebuttal, and numerous other topics. 
which could not be included in a brief review. 


yD Bee R.§.5. i 


THE KARNATAKA RENT CONTROL 
ACT 1961. SUPPLEMENT 1977. (As. 
amended up-to-date with Commen. 


tary). By G. N. Sabhahit.: 1977. Raj- 
hauns Prakashan, Dharwad. Pages 
xxxxii and 252. Price Rs. 25. 


The second edition of this Commentary was. 
published in 1973. More than four years 
have elapsed and the law hag in the mean. 
while seen several amendments. More cage 
law shedding fresh light on obscure points in. 
the legislation has appeared. This Supple- 
mont takes the place of a third and revised 
edition of the book. This supplement covers 
all the amendments up.to.date. It also in. 
cludes the relevant case law of their own 
High Oourt as well as the Supreme Court of 
India. Cases of other High Courts which have 
relavance to the interpretation of the Act are 
also included. Case law has bean brought up 
to the end of July 1977. 

2, The Karnataka Rent Control Act 1961 
underwent several amendments in 1969 and 
1970 and they were included in the second 
edition. The legislation wag further amended 
in 1975 and 1976, and thege have been in- 
corporated in the present Supplement and in. 
the beginning the Act, a8 amended upto date, 
ig reproduced ags well as the amendments to. 
the rules. Oase law has been arranged gec- 
tion-wise and, in all the summary of 201 
cases incorporated. Osre has been taken to 
reproduce the relevant paragraphs of the judg. 
ment in the words of their Lordships. 

3, The Actof 1975 has brought about im- 
portant changes in the forum and in the right. 
of appeal and revision, and is deomed to have 
come into force on 22nd May 1975. The 
Karnataka Rent Control Aoi 1961 has 62 
sections and makes provision for lease of 
buildings, provisions regarding rent, deposi 
of rent, control of eviction of tenants and 
obligation of fandlords, hotels and lodging 
houses and special provisions as well as $ 
schedules and 3 appendices. The Supplement 
contains as many as 191 cases on subjects 
like relation of landlord and tenant, termina- 
tion of tenancy, erecting permanent structure 
without written consent, nuisance or annoy. 
ance, subletting, the doctrine of dual owner. 
ship, landlord not to cut off elegtrictty. and 
repairs and improvements. = 

R. 8. 8. 
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Historic ET Battle — of Atsl Behari 


Vajpayee, Shamnandan Mishra, Madhu Danda.. 


vate and L. K. Advani.. By M. Rama Jois, 
Advocate. Published by M. R. Vimala; 870/0 
"Bri Saila”, V. Block, Bajajinagar, Bangalore. 
lias Bs. JA 


Journal of the Indian Law Institute: E 


(Reprint) ~~ Heritability and Transmissibility 
of Statutory Tenancy in Rent Control Legisla- 
tion in India - — ne catia Kumar Rohatgi; 
MA. LL Me 


r 


Thig ‘article. is Tet on the authors’ LL.M. 
desertation entitled “‘A care for the Herita. 
bility of Statutory Tenancy in law of Evic. 
tiong we special reference to Delhi.’)’ 


Administrative Tribunals in India. — 
Existing and Proposed. Prepared by 8. N. 
Jain., under. thie auspices of the Indian Law 
Institute, New Delhi. Tripathi, Price Rs. 6/- 
This small monograph ig an attempt to 
focuss attention on the various aspects of the 
functioning of tribunals. > 


Entries in Schedules of Sales Tax Sta- 
tutes A study — By A. 0. Chawla; Ad- 
vocate Supreme: Court. 38-G. Con. Cireus,. 
New Delhi Price Bs. 6/- 

This small compilation contains only 54 
pages but they refer to as many as 350 decisions: 
of the Supreme Court and the various High 
Courts and will |prove useful companion to 
trade, legal profession and the gales tax autho. 
rifies. l L. K. K. 
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The Hon’ble Mr. Justice 
' CHAUDHARY SIA SARAN SINHA, 
oe. D Judge, Patna High Court. l 
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Ohiaf Justice, 
Allahabad High Court. 
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The Hon'ble 
Mr. Justice S. K. RAY, 
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The Hon’ble Mr. Justice 
KESHAV PRASAD SINGH, 
Judge, Allahabad High Court.. 


Born on: -8:1929° in’: Varanasi 
district in the family of lawyers — 
Passed B.A., LL.B., in 1949 from. ç. 
Allahabad: University — Practiced | 
at mufassil Courts.at Varanasi for 
about six. years Shifted to High j 
Court in 1955 and practised con-. em 
stitutional, civil and revenue-law — 
Took oath of. office as Judge High 
Court on 17.11.1977, 








‘The Hon’ble Mr, Justice. 
PREM SHANKAR GUPTA, 
dees Allahabad High Court © 


man ee oe 


Born on 15.7.1980 at Htawah — 
Graduated in law in 1950—Prac- 
ticed law at District Courts. at 
Kiawah — Appointed as District- 
Government Counsel in 1964 — 
Was Deputy Government Advocate 
at Allahabad High Court in 1971 
and took over ag Government Advo- 
cate at Lucknow Bench in 1978— 
Was appointed in-1975 ag: Govern. 
ment Advocate at Allahabad High 
Court, Allahabad — Was appointed 
by Government of India as a Spe. 
cial Counsel for’ conducting the 
prosecution in.cases of Shri P, R. 
Sarkar (Anand. Murti) and Shri 
L. N. Misra— Took oath of office ag 
Judge High Court on 17:11.77. 
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The Hon'ble Mr. Justice i 
SUDARSHAN DAYAL 
AGARW ALA, 


Judge, Allahabad High Conyi. 


Born on 15-1-1982 — Had hia 
entire education at Agra and waa 
graded first class throughout his 
academic career — Participated in 
All India Debates and eloeation 
contests sponsored by various Uni- 
vergitiés — Built up Jucrative 
practice on the civil and congtita- 
tional side at Allahabad bar-~ Was 
weorgeeerem  sonior Advocate of L.I. ©. and | 
dist: kere various Universities of the State 
ENR as well as the U. P. State Electri- 

VERIEN city Board — Is Secretary General 
of Sapru Law Institute and an aet- 
ive Member of Allahabad Branch 
of International Law Association — 
Took oath of office as Judge High 
Court on 17-11-1977. 


a 





Pa PE 
n 
g . 
en’ a 
m p 
pir. 
b ` 


$ 





pa 
"ae 
b 
foot 
ty | 
CAE nAi 


mt 
a > pta 


7. 


= + 
= Ky a 
y LEA MIRE 
pree 
ae er * 








a 


$ ADOURA | NORNIR $ SINON | DOUDE $ SONADO CM CHIT CSC 
sf] eco | aas | meaa | me 


Cc 


The Hon'ble Mr. Justice, 
M. M. GUPTA, 


Judge, Allahabad High Court. 
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Born on 8-8-1920 at Shahjahan. 
pur—Graduated inlaw in 1942 and #7; 
joined Bar at Allahabad—Selected. : K4% 
in Uttar Pradesh Judicial Service ` 
in 1946—Worked as Assistant } 
Custodian General at Lucknow 5 
from 1958 to 1961—Became Dis- ‘$ 
trict Judge in 1968 and took oath 7 


of office as a High Court Judge on 
17.11.1977. 4 
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The Hon'ble Justice 
Mrs. JYOTIRMOYEE NAG, 
Judge, Oalcutta High Court. 
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Edueated ia Bombay in the Jesus and Mary'High School— Graduated 
and got M. A. degree in English from Calcutta University — Enrolled in 


the High Court at Calcutta in 1949—First lady advocate to practise in the 


High Court at thab time — Lecturer in the University Law College, 
Calcutta for several years — Connected with many social organisations such 
as Indian Sconts & Guides Society for protection of children in India & 
Indian Federation of Women Lawyers, Calcutta Branch, eto. 
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JOURNAL SECTION 


“THE JUDGMENT’ 
By Ma. Justion R. A. JAHAGIRDAR, Bombay 


(Talk delivered on 11th October, 1977 at Judicial Officers’ 
Training Insttiute, Nagpur). 


-The title of my talk this evening may give 
gome the impression that it is about a book 


published recently dealing with a controver- . 


sial prlitical subject. Iam a Judge addressing 
Judges and naturally & controversial political 
topic cannot be the subject of my talk and it 
ig not. The title of Kaldip Nayyar’s book is 
not in fact original. Frank Katka, the famous 
Czech writer. wrote a gtory of that name in 
. 1916: That-story bore a title with legal tinge 
as his another well known novel was given 
the title of "The trial’. 


We are not concerned with the judgment 
either in literature or in politics. As Judges 


we are concerned with Judgments given by ` 


the Judges in the course of and ag a part of 
their duties. Bat the word “judgment” is not 
to be found in law and law courts alone. That 
word is to be found elsewhere also. Indeed 
that word was used in literature, more 
ansient than statutes procedural or substan. 
tive. Again the word hag got several mean. 
ings. lt sounds majestic but means different 
things to diferent people. If after boing used 
in spheres other than of law it hss found its 


way in law, it could not have failed to bring - 


with it some of the connotation it had acquired 
earlier. It. would not, therefore, be out of 
place to notice what judgment means or meant 
elsewhere. 


Beginning must be made with the dic- 

tionary meaning. Some of the meanings 
aggigned to it in Ohambere’s Twentieth Century 
Dictionary are as follows : 
“act of judging” "the com paring of ideas to 
elicit truth” “opinion formed” "a misfortune 
sant by Providence in punishment”. The last 
of these meanings ig usually found in religi- 
ous discourses. ‘Repent ye all men, the day 
of the jadgmont has coms". Though the reli- 
gious basis of this meaning is not the imme. 
diate concern of ours, if in ona senge conveys 
the magnitude of the concept involved. It 
means & pronouncement which is final and 
from which there is no escape; it meang the 
visitation upon a person of punishment for 
the sins committed by him; it signifies the 
inexorable end. In this concept you must 
have notised the one sided aspect. There is 
no choice. 


Fortunately for us that is not the concept 
with which we are concerned. The judgment 
that ig our concern presupposes two competing- 


views and the acceptance of one ag the correct 
one. The process of comparing at least two 
‘different actions or words and deciding which 
of them is the right one and which is the 
wrong one is the act of judging. - This act of 
judging is not confined to law courts or to 
legal sphere. It actually arose in the earliest 
times in tho field of morals or ethics. That is 
how you will find that word used in the 
Bible on several occasions. In the old Testa. 
ment in the book Psalms” the words."‘judge” 
and “Judgment” hive been used eighty 
times.*¥ There it ig concerned with ethics, 
There ara in every day life situations whore 
men are called upon-to form judgment without 
being concerned with ethics or law. Whenever 
a fielder takeg a diffionli catch or throws the 
ball from a long distance directly on the 
stumps, we exclaim “what s judgment’. By 
this we mean he has made the correct'desi. 
sion or the procass of taking the action’ reach. 
ed the correct end. This he did ‘4 ina. -difficult 
situation within a second or. split . -gecond. 
Fortunately for us judges of. daw: we don’t 
have to be so smart. 


Let ma give you another example which 
will illustrate the meaning of ‘judgment’. 
You must have all heard the saying “A 
Daniel come to Judgment”. The origin of 
this saying is to be found in 4 story in the 
Apocryphal Book of Sasannah Sasannah was 
the wife of a merchant and two persons ` 
accused her of infidelity which she stoutly 


. denied. Sha had almost bean condemned when 


Daniel came forward fo test the veracity of 
the sosusation. The two accusers were sepa. 
rately examined by Daniel. He put to each 
questions, answers to which showed that he 
had not seen what he claimed to have geen. 
The account given by one did not agree with 
the account given by the other though both 
of them had insisted that they together had 
seen Saganneh with her lover. Daniel demon. 
strated that both of them were liarg and 
savod the honour of a woman whose character 
was spotless. That shows the act or process 
of judgment, Insidentally this was the first. 
time in history that the technique of cross. 
examination was employed and the rule seek. 
ing corroboration was followed. 

So far, I have been dealing with the 
mental and intellectual prosess of judgment. 


* pea Sa other things” by Lord Macmillian 
Pp. * 
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I have yet to come to the judgment all of you 
have in mind. The judgment you have in 
mind is of course the written judgment which 
disposes of a case bafore you. I have deli- 
berately refrained from starting with the 
subject of written judgment, because the 
written judgment is the end and not the 
beginning. As hag been said in ‘‘Alica in 
Wonderland” you must begin with the begin. 
ning and go on till the end and then stop. 


Broadly speaking judgment means two 
things — the act of judging and the written 
record of tha} act. You are naturally con- 
cerned with the latter because by that you 
are judged. A judge is judged by hig judg- 
ment. A good judge gives a good judgment. A 
bad jadgment shows a bad judge. What is a 
good judgment? That is a good judgment 
which traly and faithfully reflects in words 
the act of judging made by the Judge in his 
mind. The Judgment we have to deliver is 
not a single acti it ig a process of reasoning 
or ratiocination. After hearing both the sides 
in æ case, you cannot just lean back in your 
chair and say ‘‘the suit decreed” or ‘the 
accused acquitted”. That may be the end or 
the conclusion of your judgment but that is 
not the judgment which I have explained. A 
judgment no doubt always endg in an order. 
That order must always be & judge's order 
and not a general’s order. In order that an 
order should be a judge's order if must be 
preceded by a Considered judgment. I- sm 
stressing this fact because it is not always 
borne in mind by all the Judges. Recently 


the Nagpur Bench was considering a judgment ~ 


ofa Court below. The judgment had gum. 
marised the evidence of both the sides and 
then ended by ssying that side A was correct. 
No reasons were giver, no comparative 
analysis of the evidence was made, The High 
Court had naturally to send down case direct- 
ing the subordinate judge to write the judg- 
ment proper. In other words the judgment, 
must reflect the search made by the judge ‘for 
the truth between two conflicting versions. 


It must show the process by which the parti- 
cular opinion was formed. Unless thia is 
done the parties will not be able to know why 
a particular order was passed and another 
order, which according to one at least of the 
parties would have been a correct one, was 
noi passed. It is the right of the parties to 
know the reasons that weighed with the 
Judge and, therefore, it is the duty of the 
judge to digcloge those reasons. 


Now I should come to the act of writing the 
judgment as distinguished from the act of 
judging. This is of some importance to you 
because your judgments are subject to appeals. 
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So apart from the parties so the dispute there 
ara other people who will be examining your 
judgments. In order to enable you to discharge 
your functions properly the procedural laws 
provide some guidance. 

, Order 20 of the Civil Prosedura Code deals 
with the question of judgment, The word 
Judgment” has been defined in 8. 2 (9) as a 
statement given by the judge of thegrounds of 
a decree or order. Rules 4 and 5 of order 20 
tell you what the judgment should contain. 
In Criminal Procedure Code, 1973 the word 
judgment has not been defined but Chap. 
ter XX VII contains provisions like Order 20 
of Civil Prccadure Code, relating to judgment. 
But these provisions are the bare guidelines. 
They do not instruct us in the art of writing 
the judgment., And that gives me the excusa 
for thia talk. 


In the hierarchy of our courts judgments are 
delivered by trial courte and appellate courts. 


Again there are judgments in civil mattera 


and judgments in criminal matters. What I 
have said earlier regarding the act of judging 
applies to all these matters. What can be said 
about the cratb of judgment writing in case 
of trial courts judgments will be slighily 
different from what can be said about appel. 
late Judgments. Since you are concerned with 
trial court's judgments, I will-confine my 
observations to them though many of those 
observations will apply equally to appellate 
court judgments. 


Bearing in mind that judgment must reflect 
the act of judging and the process of compar. 
ing conflicting views and evidence, we may 
now have a look at the proosedings in a civil 
suit. The starting point in civil proceedings 
is of ‘course the pleadings—the plaint and the 
written statement. They are not always 
drafted with meticulous care or strictly in 
accordance with the provisions of Orders 6 to 
8 of the Civil Procedure Code. You hava to 
pummarise them at the beginning of the judg- 
ment. While doing so you have to weed ont 
the surplusage but at the same time faithfully 
and accurately set out the averments and 
highlight the pointa of controversy between 
the parties. The importance of properly nar. 
rating the contents of the pleadinga hag not 
always been appreciated. You are aware that 
pleadings lead to issues which are framed 
before the commencement of the trial On 
igsues 80 framed alone evidence can be led. If 


‘you have not properly and correctly sum. 


marised the pleadings. it will give risa to 
certain arguments at the appellate stage. 
Many a time itso happens that an issue is 
framed correctly on the basis of the pleadings 
but does not appear to be so if one refers to 
the summary of the pleadings given in the 
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judgment. Grievance is made in the appeal 
court, at least at the admigsion stage, that an 
issue which was not warranted by the plead. 
ings has bean framed. A good judgment 
should not give cauze for such a grievance. 


After the summary of the pleadings and the 
setting forth of the issues come the gum- 
marising of the evidenca and its appreciation. 
Hividence consists of oral evidence and docu- 
mentary evidence. Here again an attempt at 
precision in summarising must be made. [Lt ig 


not uncommon to find recital of the entire evi-.. 


dence in the jadgment. It shows a lazy mind, 
a mind which is unable or unwilling to exert, 
A proper summary of the evidence will dis- 
play an organised mind besides making the 
judgment more artistic. In the case of doou- 
mentary evidence the temptation to reproduce 
the contents to show off that one hag read the 
entire document is irresistible. You are a good 
judge if you have not auecombed for this 
temptation. In some cases if may beaome 
imparative that a major portion of or sven the 
entire document should be incorporated in the 
judgment for snabling the appeal court to 
appreciate the true significance of the doou- 
ment, Some times it will bə enough if only a 
small part of the document is extrasted and 
the summary of the rest is given. What 
should be the proper coursa will entirely 
depend upon the nature of the dooument and 
the extent of its relevance. How you will do 
it will depend upon your individual skill. 


Then comes the appreciation of evidence 
which, in my opinion, is the very soul of a 
judgment and which ig entirely dependent 
apon your individual personality. There are 
no rules on how to appreciate the evidence, 
All the judgments of the Supreme Court and 
of the High Oourts will not tall you the lineg 
on which you should proceed in this task. 
Your commonsense your knowledge of the 
world and worldly affairs, your perceptive and 
receptive powers, your gamption —thega and 


other factors will determine the manner in - 


which you will appreciate the evidence. 
Should you believe thig witness or not? What 
do the recitals in a particular document really 
mean? Does the material bafore the Oourt 
really indicate that the landlord bona fide and 
reagonably requires the suit premises? Was 
the testator fally aware of the contents of the 
will ? Answéts to these and thousands of 
other questions you will have to decide will 
not be found in any book. A man's life ag a 
judge is not divorced from his other lile ag a 
member of the society and the family where 
he is constantly imbibing the oxperience of 
the world around him. I would strongly urge 
upon you to keep your eyea and ears open bat 
your mouth shut wherever you go. A Civil 
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Judge is transferred from place to placa He 
should take the opportunity of studying in 
every place the local conditions, ita geography 
and history, the habits of the people, the flora 
and fauna of the area, the culture ete, A 
local library will provide you with the neces- 
gary literature. Ths knowledge thus acquired 
will help you in appreciating the evidenca 
more maturely. It will of course enrich your 
personality. This is one of the benefits of 
judicial service especially in younger days 
when the mind ig still plastic and is able to 
absorb new ideas and knowledge. 


In tha process of appreciating tha evidenae 
the act of judging is involved to the maximum 
extent. At the end of the process come -the 
conclusions or answers to the issues in tha sait. 
State the conslusions firmly and -in unambi. 
guous words. It is needless to say that appre. 
ciation of each witness and examination of 
each document or connected docamsnts should 
be written in a separate paragraph the end of 
which should contsin the conclusion. Do not 
push the conclusions or answers somewhere 
in the middle of the paragraph. Ina case 
involving large evidenca and requiring 
lengthy judgment it would ba helpful to all, 
including the judge himself, if the conélusions 
are again summarised in a separate paragraph 
towards the end of the judgment. 


The judgment is closed with an operative 
part-namely the order. Few have recognised 
the importance of precision in the order. It ia 
the final order on the basis of which á decree 
ia drafted by the Court offleer concerned and 
itis the decree which finally disposes of the 
rights and liabilities of the parties in the suit, 
Examples are not wanting where an order 
@xpressed in none too precise language hag 
provided the starting point of fresh litigation. 
A little extra thought will not fail to lead ona 
to write the correct order. It is no doubt true 
that when the decree is prepared tha plaint is 
annexed to it. Itis also true that a judgment ` 
ig always available to sea what the decree 
means. But the fact that an order is to be 
written at the end of the judgment shows the 
nesessity of writing precisely an order which 
should, without extraneous aid, be explana. 
tory. I would strongly urge upon you not to 
ignore or balittle this part of the judgment. 


Now I must turn to goms other aspects of 
the judgment. A judge is in a protected posi. 
tion. As far as his Court is concerned he ig 
the final authority. Hə has the power to say 
what he likes in the judgment. Ha ig invested 
with the right to Griticisa the witnesses. Bat 
this power and this right carry with’ them an 
obligation to display not only judicial decorum 
in the Court room but algo restraint in the 
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Janguago of the judgment. Frea use of the 
words such ag liars and dishonest while des- 
Sribing the witnesses ig wholly undesirable. 
English language in which our judgments are 
writtaa ig so floxible that it enables us to show 
4 Witness to bea liar without calling him so. 
“¥his witness doss not inspire confidence”. 
Thore aro so many inconsistencies in hig testi. 
mony that itis not possible to act upon it, 
*'Pested by othar acceptable evidence the testi- 
mony of this witness does not commend itself 
tome”. These and many other such expres- 
sions are equally effective where you want to 
disbelieve ® witness. In this connection I can- 
not do better than to refer you toa judgment 
of the Saprome Oourt in Ishwari Prasad v. 
Mohemad Isa, AIR 1969 8 O 1728. Please 
read that judgment carefully. It not only des- 
-ribes the role of a judge but also instructs 


on how the witnesses are to be dealt with. - 


In my humble opinion it is also a fine example 
of appreciation of both documentary and oral 
evidence. 

- Amsattar of equal or oven greater importance 
js the way you deal with the arguments addreg- 
ged to you. Our judicial system has adopted 
what is called the adversary system. Hach 
party is represented by an advotate who with 
all his forensic skill tries to persuade the judge 
that justico lies on his client’s side. Between 
¢ho conflicting claims a judge has to find out the 
truth to the best of his ability. In the process, 
a judgo is bound to make mistakes some 
times. An infallible judge is yet to bə born. 
Therefore the possibility of making mis- 
takes should never unnerve & judge. You 
must make a threadbare discussion of the 
argumantg advanced before you. It is not only 
your daty but your right to take the maximum 
aesistanca from the bar. This mutual depend- 
ence between the Bar and the Bench builds a 
atrong Bar and a sound judiciary. All ‘the 
argumonts advanced must be fully discussed 
without any attempt to skirt the arguments 
with which you may not agree. A party will 
not feel that he is heard unlegs hig view point 
has been taken note of. A good judgment 
should give satisfaction even to the losing 
party. This may be an ideal not easily or 
frequently achieved but there is no reason 
why an attampi in that direction should not 
be made. A judgment that doeg not do justice 
to tha arguments fails to that extent to do 
justice to that oase. It may eyen be vulnerable 
in appeal. 

I ma:t now pass on to the queation of 
iangusge. Language, it has been ssid, is the 
glose-fiting garment of thought. That only 
meant that the words you use musi convey 
what you intend to convey. Apart from thig I 
am algo of the opinion that the language of 


“ 
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the judgments must have a beauty and & style. 
Unfortunately or, fortunately our judgments 
will coniinue to be delivered in English, a 
language in which we may not be very pro- 
ficient. But that will not be an excuse for 
writing clumsy judgments. One has to make 
the best possible efforts to use as elegant a 
language as possible. For this purpose ona 
has to study not only legal literatura but other 
literature algo. Is it too much to expect an 
educated man to read at least one non.profes. 
sional book once a month? I can tell you very 
few people-at any level do this. Bogides I 
have come across several judgments containing 
violations of eslementaryrules of grammar. A 
book on good English and a book of English 
Grammar are not out of place on a Judge's © 
study table. Each one of us unconaciously falls 
prey to the use of oliches and certain peculiar 
expressions of our own. Recently I came across 
several judgments of one District Judge whe 
-was persistently using the phrass ‘‘It appears’. 
In one judgment I found that phrase repsated 
12 times on one page alone. Another District 
Judge was using I personally think” af least 
once in every paragraph. One must review 
one’s own past judgments now and then and 
find out the errors committed and learn 
lessons for the future. 


A colleague of mine is of the view that a 
judgment should ba written in such a language 
that it will be understood by the parties. [am 
not sure whether parties before the Court 
read the judgments at all. The judgments are 
meant for the advocates and in my opinion if 
is not necessary to unduly simplify the lan- 


guage. The judgment will and must reflect 


the personality and learning of the judge. You 
may choosa whichever style suits you. 


Before I come to the conclusion of this talk 
I must caution you against some of the factors 
that are likely to affect the act of judging 
impartially. Some sre internal to the pər- 
sonality gach as personal biases and pre- 
judices born out of the class or caste in which 
ons is born. Some sre born ont of personal 
experiences. There are factors which are ex. 
ternal such as general social prejudices, un. 
gettled conditions, ghastliness of the crime. A 
judge who is affected by such faotora will fail 
in his duty ag a Judge. 


It is common experionce that a piece of 
work which you do with a liking for it is 
likely to be æ piece of art. If a man does not 
like the work he is doing he ig not likely to 
do it well. Having opted for judicial service 
willingly on your own, you must learn to take 
joy in your work. You will then realise that 
the work is interesting as well as light. If a 
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judge looks upon judgeship merely asa paid 
job (attr) he will be no better than a 
kamal on the railway station who for a given 
amount carries the burden over & given dist- 
ance. In the year 1971 for the first time in 
the history of India, person who had started 
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at the lowest rung of the judicial ladder was 
appointed a Judge of the Supreme ' Court. Is 
ja said that every soldier carries in bis kita 
Field Marshal's baton. Can it not algo be said. 
that every a judge isa potential Supreme 
Court Judge? ; 


t Ey SARS, 
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EXHAUSTIVE COMMENTARIES ON 
THE U. P. AGRICULTURAL CRE- 
. DIT. ACT 1973. By .B. C. Shukla, M. 


om., LL.B. (H. J. S.) Second Edition, 


1977. Pp. ix and 186, Price, Rs. 20. 


. The U. P. Government have takon a num. 
ber of steps to ensure: that the agriculturists 
do not suffer for want of finance. The U. P. 
Agricultural Credit Act 1973 enabled the poor 


farmers to secure cheap and expeditions loans. 


from the banks and provided for the speedy 
recovery-of these loans from the borrowers. 
This book examines. and analyses the various 
provisions of tha Act, which was recently 
amended by the U. P. Act of 1975. The 
latest rules and important notifications have 
been reproduced, and in. the latest edition the 
book has been thoroughly revised and a num- 
bor of recent rulings have been referred to. 


' 2. The U. P. Act deala with the rights of 
_ agriculturist'to alienate land or interest in 
land in favour of banks, the charges and mort- 


gages in {avour of banks anditheir priorities, 


recovery of.dues by banks and financing of 
Oo-operative society by banks. Several use. 
ful appendices (including U. P. Public Moneys 
Recovery of Duos Act 1972, Banking Ser. 
vices Commission Act 1975, and Regional 
Eural Banks Act 1976, as amended up to 
date along with the notifications issued. mater 
it) have been reproduced. 


. 3. The amount advanced . by the dunce 
sial banks by way of financial assistance is 
public money, and its speedy recovery. must 
be engured at all costs. Itis said that fur. 
ther amendments of the Act should be under- 
taken with this purpose in view. The author 
has.algo tried to give various suggestions for 
future amendments of the Aot which call for 
earoful consideration. R.S.S. 
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MISCONDUCT IN EMPLOYMENT 
(in Public and Private Sector). By 
- B. R. Ghaiye, B.A, LL.B, Legal Ad- 
viser. The Birla Cotton Spinning.and 
Weaving Mills, Ltd., Second Edition 
1977. Eastern Book Company, 34 


Lalbagh, Lucknow Pp. xcit.and 965. 
Price. Rs, 80, i 


There has been considerable ‘addition -tœ 
the case law on the subject of misconduct in 
employment in the 8 years that have elapsed: 
since the publication of the first edition of the- 
volume before us. In the present edition 
the cage law upto January 1977 hag been in.’ 
corporated, and further case law has been: 
given at the end of the book. so as to bring-it. 
up to the end of May 1977. Some of the 
chapters in this edition hava been re. arranged: 
or sub.divided for greater facility of refer. 
ence. ‘Employment in Government Service: 
and Conduct Rules” isa new chapter which. 
provides @ commentary on Government Ser. 
vice conduct roles. 


‘2. Where an employee is charged with: 
misconduct, it ig necessary to find out thè 
exact scope of {he service conditions in order 
to decide whether a particular obligation is 
or is not imposed on an employes. The author 
has therefore tried to discues the various em. 
ployment regulations imposed by. Common. 
law, statutory provisions, service rules, or 
contract. 


: 3, The- index to contents given at the- 
beginning of the book brings together all. the- 
detailed synopsis which are given at the head: 
of oach Chapter. There are chapters on the- 
nature of Master and Servant Relationship, 
general nature of. misconduct, duties of. an 
employee, quantum of work - required from an: 
employee, trangfer orders, allotment - of quar. 
ters. negligence in work, and strike as mis. 
conduct. Insubordination, discipline and its 
subversion, absence without. leave, bribe or 
illegal gratification and misconduct involving: 
dishonesty are other subjects discussed. There 
is a table of cages and subject index. 


4. The legal rights of employees and: 
trade unions have to be thoroughly understood 
and this book isa great help towards that 
end. ‘Unanthorised action may mean nob. 
only loss of employment but algo of substantiah 
retirement benefits. R.S.S, 
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OUTLINES OF CRIMINAL PROCE- 
DURE. By R. V. Kelkar. LL.M, 
Reader in Law. University of Dethi, 
foreward by H.. R. Khanna, for. 
merly Judge, Supreme Court of India, 
1977. Eastern Book Company, 34, Lal 


` Bagh, Lucknow, Pp. XEXiV and 628. 


Price Rs. 30/..- 


The Criminal Procedure Code 1973 pro- 
vides machinery fcr the detection of crime, 
apprehension of suspected criminals, collection 
of evidence, determination of guilt, and the 
imposition of suitable punishment, in addition 
to preventing offences, maintaining wivæ, 
children, and parents, and preventing nui- 
sance. The object of the Code ig to ensure for 
the accused a full and fair trial in accordance 
with the principles of xatnral justice, ag 
remarked by Justice Khanna, The present 
anthor’s subject.wise arrangement of the 
subject-matter and analysis of the relevant 
sections connected with each topic is believed 
to be a new approach. Itis hoped that such 
arrangement would give an importent place 
to the study of the judicial experience in the 
actual working of the Oode. The topic-wise 
arrangement of the subject-matter, the analy- 
sis of each gection, and the appraisal of such 
sections in the light of judicial decisions 
should, -ag observed by the author, form the 
hard core of the reading materials on the 
subject. 

2. The book deala, inter alia, with the con- 
stitution of criminal courts, police and prison 
authorities, pre-trial procedure, local jurisdic- 
tion of the Courts and police, cognizance of 
Offences, commencement of proceedings before 
magistrates, bail, and rial procedures. It 
covers judgment, review procedures, transfer 
of eases, execution of sentences and preventive 
and precautionary measures. There is a table 
of cases and subject-index. Judicial decisions 
under the Code of Criminal Procedure 1898 
have been cited where the new provisions of 
the Code of Criminal Procedure 1973 are 
similar to those of the old Code. References 
to sueh cases would be useful in understand. 
ing how the provisions of the new Code 
of 1973 are nkely to be interpreted by the 
Courts. 

R. 8.8. 


THE KERALA CINEMAS (REGULA- 
TION) ACT, 19566nd the Kerala Cine- 
mas (Regulation) Rules, 1975. With 
Extensive Notes and uptodate case 
law, smendments ard notifications. By 
S., Parameswaran, M.Sc.. LL.B.. A.M. 
B.I.M., Advocate. High Court, Kerala, 
Associate Editor, Supreme Court 
Weekly Reporter, E: nakutam, Publish- 
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ed by l Subbalakshmi Enterprises,, 
Chittoor Road, Cochin, 1977 July Edi.. 
. tion. Pp. 104. Price Rs.7. ` 


The cinema has assumed great importance 
a8 & medium, at once popular and effective of 
mags communication. Ita growth as an in. 
dustry had. led to the adoption of statutory 
and other measures by Governments st the 
Centre and the States, aimed at regulating the 
work of the industry, and naturally the law 
on cinema regulation has become importent. 
The present book aims at explaining clearly 
the various regulatory provisiong in the Kerala 
Cinemas (Regulation) Act, 1958 and the 
Kerala Cinemas Regulation Rules, 1875. 
Detailed case law hag heen made available 


- even drawing upon the decisions of the vari- 


ous High Courts and the Supreme Oourt. 


9. The Aot contains 15 sections, including 
those on the licensing authority, power of 
Government to issue directions, power of Gov. 
ernment to suspend films, penalties, power to 
revoke licence, and power to revise proceed- 
ings under the Act. There are as many as 79 
Rules covering approval of plan of location 
and construction of building, inspection, en- 
closures.’ buildings, and travelling cinemato. 
graph shows. ‘The book includes algo several 
useful appendices and Notifications.. Members: 
of the Bench and the Bar should find it. 


useful. l 
R. 8. §. 


THE LAW OF TORTS. By John G. 
Fleming, D.C. L., Shannon Cecil Tur- 
ner Professor ot Law, University of 
California, Berkeley; Fifth Edition 1977.. 
The Law Book Co. Ltd., Sydney (Tri- 
pathi ), Pp Lii and 729. Price A $ 37.50; 
limp bound A $ 21. 


Primarily focussed on traditional tori dos. 
trines, this book gives only & secondary place. 
to other recent developments; a new shapter- 
has been added at the end of strict liability, 
under the title of ‘Private and Social Ingur-. 
ance” in’ recognition of their increasingly 
important role. Motor accident plans and pure: 
compensation are the titles of two of the sec. 
tions. Joint Tort feasors and contribuéion. 
among joint tortfeasors form now a separate 
chapter, and follow up on the chapter of 
remoteness of damage asa natural follow-up- 
to the problem of multiple causation. Ib has. 
sections on causation.in-fact, divisible harm, 
proximate cause, direct consequence threat,. 
foresight threat, intervening causes, damages 
for personal injury, collateral benefits, pro:. 
perty damage, and duty to mitigate. 


2. Survival of actions has been absorbed in 
the chapter on Domestic Relations, under the 
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heads of wilful interference, negligent inter- 
ference, fatal injuries, and torts within the 
family. The four broad divisions in the book 
deal. with international wrongs (interference 


with person, invasion of land, interference 
with chattels, and defences available), neglig. 


ance (Standard and duty of care, ~ contributory 
negligence, voluntary assumption of risk, and 
proof), strict liability (fire, animals and vicari- 


ous liability), and miscellaneous (nuisance, 


eocoupiers and owners of property, employers’ 
liability, products liability, defamation, right 
of privacy, abuge of legal procedure, misrepre- 
gentation, and interference with economic 
velations). The author has sought to incorpo. 
rate all statutory and judicial material of the 
intervening years that became available to 
him by mid-1976. The book carries an index, 
am table of Cages, and list of abbreviations. A 
R. 8. 8. 


REGISTERED LAND (Modern Legal 
Studies). By David J. Hayton LL.B. 


M.a., Fellow of Jesus College, Cam- 


bridge. Second Edition. Sweet & Max. 
well (Tripathi). Pp. xx & 214, Price, 
£2.75 Net. 


Ags before, in this revised second edition 
cegistered land is explained and discussed in 
the context of ordinary land law principles in 
Bngland, whilst at the sama time examining 
the social justification for registered and un- 
registered conveyancing. The author first 
shows how the system operates and follows 
with valuable gtudies of selest topics from a 
practical as well ag theoretical point of view. 
Problem topics such as over-riding interests, 
priorities, rectification and indemnity are given 
-pecial attention, and there is for the first 
time an Appendix summarising all the signi. 
ficant decided Oases. 


2. The book begins by examining the system 
{n general and then deals with a few select 
vital topics, the treatment of which should 
broaden readers’ perspectives and develop 
‘their analytical and synthetical faculties. In 
his second edition, there ig improvement in 
the order of presentation of topics, to absorb 
the material formerly in a chapter “Oonoep. 
tual Confusion” into particular topics and to 
@plit the topic formerly headed ‘Mortgages 
and Priorities” into two separate chapters. The 
book, which states the law as at 1.9.1976, 
deals with general principles, leases, getting 
into the Register and rectification: it hag 
tableg of Cases, Statutes, and rules as well ag 
an Index. 


3. Over two-thirds of modern conveyancing 
transactions Concern registered land but it ig 
only briefly dealt with in standard text booke. 
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The present book is not a fully comprehensive 
guide to registered conveyancing, but it is 
calculated to develop a real understanding of 
the fundamentally new principles underlying 
the system. It shows not juat, whet the law is 
but what the law is for. Students for law 
degrees or professional examination practicing - 
lawyers and legal executives will alike find 
this book of valuable assistance, R85. 





THE EUROPEAN COMMUNITIES 
AND THE RULE OF LAW. (The 
Hamlyn Lectures — Tweaty WNiath 
Series). By Lord Mackenzie Stuart, 
Judge of the Court of Justice of the 
European Commanities. Stevens (Tri- 
pathi.) 1977. Pp. xii and 125. Price, 
£1.95 Net. l 


In the course of his lectures, Sir Macken- 
zie Stuart outlines what ig meant by the 
Sources of Community law.and terms to the 
related questions. What are the boundaries 
of the judicial function and how does the 
Court make us of the materials supplied by 
the “Sources of the Law.” He gaya something 
about the judicial process generally and 
atresses particular aspects which have deve- 
loped in other member states, aspects differ. 
ing from those prevailing in the U. K. He 
considera to what extent these differences 
are reflected in the Treatise and the decigions 
of the Oourt of Justice. 


2. In 1962 the Court of Justice of the 
European Communities declared: The Oom- 
munities constitute a new legal order for the 
benefit of which the (Member) States hava 
limited their Sovereign rights. Lord Macken. 
zie Stuart, a judge of that Court, examines 
this concept and seeks to trace its Origin and 
to analyse its nature. He discusses, in parti. 
cular the part played by the European Court 
in gustaining that legal order and the extent 
to which characteristics of the judicial funo- 
tion common tothe six original members 
States have determined the spproach of the 
Court, | ' 


3. Bat litigation involving Community law 
is tobe found frequently in national courta 
and tribunals. One ofthe feature of HHO is 
that ita day to-day administration is conducted 
by national agencies. Against the acts or 
Omissions of thege national agencies appeals 
are made according to the means of review 
provided by the national legal system. 


4. The Community Rule of Law, the Oourt 
of Justice and the Judicial process, justiciable 
isgue in Oommunity law and future trends 
are among the titles of the lectures. At this 
time U. K. law is being increasingly influenc. 
ad by the jurisprudence of other Member 
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States and there is good reasons to welcome 
this authoritative work. R. 8. 8. 





THE NIGERIAN LAW JOURNAL 
VOL 9.1975. General Editor: Prof. 
A. B, Kasunma, Dean of Law, Univer- 
sity of Lagos. Sweet and Maxwell 
(Tripathi). Price, 8 4.50 Net: Pp. 187. 


Contributed articles, Notes and Comments, 
and book reviews, form as usual the three 
gestions of this Journal, in which the opening 
artiele reviews the working of the doctrine of 
Stare Decisis in Nigerian Courts, Examines 
the statutes of the decisions of the Courts that 
no loger exist and attempts an elucidation of 
the nature of per incuriam decisions. The 
second article examines the limits of consent 
judgment and considers the desirability or 
wistom of an appeal court acceding toa re- 
quest to enter a consent judgment which re. 
vorses a subsisting judgment that fulfils all 
the requirements of a good res judicata with- 
out the appeal court exercising its fanction of 
review. Writing on some aspects of the 
Nigerian Law of consumer credit the writer 
would seem to plead for the compulsory use 
of standard forms of agreement rather than 
the present complex statutory provisions, 
while another contributor discusses and points 
out areas of objection in the established judi- 
cial approach to‘the problem of negligent 
management by company directors. There isg 
a review of the Nigerian Labour Decree 1973, 
more particularly of its first part which in. 
¢roduces the most significant changes in the 
law ag well as a brief survey on human rights 
in the light of the Ringeisen Oese (1965-73). 


2. Writing on the incidence and nature of 
the responsibility for the usurpation of legisla- 
tive jurisdiction in international law the 
writer makes a distinction between the right 
of a State to adopt valid and binding rules 
and the right of enforcing such rules. Estop- 
pel under the Rule in Ramsden v. Dyson and 
a survey of the legal development in Nigeria 
in 1974 are the other articles in this section 
of the journal. The Notes and Oommentg 
cover some Supreme Court decisions and Food 
Legislation in Nigeria, followed by the book 
review section. 

R. 8. 8. 


GENERAL PRINCIPLES OF LAW 
(Concise College Texts), By Clive R. 
Newton, B.A. (Oxon), B.C.L., formerly 
Lecturer at Wadham College, Oxford. 
and Lecturer at the Polytechnic of 

- Central London. Second Edition. Sweet 
and Maxwell (Tripathi.) Pp. xxi and 
386. Price £ 8.50. Net. 
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In this edition two main changes are made. 
There is a new chapter on European Commu. 
nity Law and-.on the importance of the 
European Community Act 1972. It gives a 
historical outline, the Institutions of the Com. 
munities, Community Law, and its Impact on 
English Domestic Law. Further the Ohapter 
on the law of contract hag been enlarged by the 
inclusion of several more cages in the chapter 
and by the addition of sections on the gale of 
goods, hire-purchase, and consumer credit and 
consumer hire agreements. The book deals 
with the development of the English legal 
system. the sources of law, the legal persona. 
lity, certain types of status, criminal law, the 
law of torts, the law of contract (which inoju- 
des the formation of the contractual bargain, 
mistake, factors affecting contractual rights. 
the right to rescind & contract, breach of con. 
tract, privity, discharge and quasi-contracts). 
The law of property, and succession on death. 
The book, which states the law as at 1st De- 
cember 1976, carries an index and tablea of 
cases and statutes. 


2. Numerous recent statutes are discussed 
including the Fair Trading Act. 1973, the 
Supply of Goods (Implied Terms) Act, 1973. 
The Legal Aid Act 1973. The Juries Act 1974. 
The Trade Unions and Labour Relations Act 
1976, the Sex Discrimination Act 1975, and 
the Limitation Act 1975. of the many recent 
oases mentioned in the text we may refer te 
Spartan Stesl and Alloys Ltd. v. Martin 
and Oo. (Contractors) Ltd., Esso Petroleum Oe. 
Lid. v. Mardon, Moorgate Mercantils Co. Ltd. 
v. Twitchings, The Hurymedon, Jarvis v. 
Swans Tours Lid., Jackson v. Horizon Holi- 
days Ltd., and Cehave N.V. v. ee i 


a lS 


THE ACADEMY LAW REVIEW. Vol- 
1. No.1. January—June 1977. Half 
yearly Review published by the Kerala 
Law Academy. Punnen Road. Trivan. 
dram. Editor : Jossph Minattur. Pp. 
208 Annual Subscription Rs, 10, Single 
Copy Rs. 5. 


This latest periodical has three different 
sections, Articles, Notes, and Book Reviews. 
It opens with a leading article by Mr. K.K. 
Mathew, Ohairman, Mathew Oommigsion of 
Inquiry and formerly Judge. Supreme Court 
of India, on “Poverty, Power, and the Con. 
stitution,” whose main thesis is that property ~ 
ig power, and the administration of private 
property should no more lead to the arbitrary 
use of power over other human beings than 
the administration of Government property. 
Justice Rangarajan of of the Gauhati High 
Court, highlights, the need for researches to 
fashion models of economic growth with 
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social justica, and this is followed by s brief 
survey, contributed by the Wditior, of the 


history of ordinance-making power in the. 


country, which suggests that the constitutional 
provisions regarding ordinance making power 
should be repealed along with the provision 


which guarantees to the Indian Citizen his 


fundamental ment to be datained without 
trial. 


The article on the position of women in 


India analyses the position of women in the, 


ancient Indian legal system and gcrutinises 
the scope of the constitutional safeguards 
given to women, and the extent to which the 
benefits of such provisions have accrued to 
them. Among the Notes is a short review of 
the French law of punishment, the large 
discretionary power of the court in determi. 
ning the punishment and possibilities of modi- 
fying the sentence after pronouncement. Mod. 
ernisation of Indian water lawe, mutual wills, 
Nanda Kumar’s Judges, expanding concepts 
of income and taxability and abolition of the 
bonded labour system are some of the other 
Notes. There is also a Note on the unique 
role that makes the judiciary: an integral part 
of the democratic process, and @ review of Mr. 
Mohan Kumaramangalams’ book on Judicial 
Appointments, a subject of topical interest in 
view of the current proceedings before the 
Shah Commission of Inquiry. 
| | RBK. 


VIOLENCE DELINQUENCY, REHA- 
BILITATION. By B. K, Bhattacharya, 
M.A., LL.B. (Calcutta), Ph. D. (Lond.) 

‘formerly Judge.. High Court, Calcutta 
and Senior Advocate, Supreme Court 
of . India. 1977: (Tripathi). Pp. viii and 
155. Price Rs. 20. 


In this small and intensive study a distin. 
guished social scientist discusses crucial issues 
and raises serious questions in criminology, and 
warns that an apathetic or disorganised society 
will have -to pay a heavy price to contain 
serious and violent crime. Produced in two 
parts, the first part of this book deals with 
delinquency and rehabilitation and the second 
, with violence. The opening chapter is a re. 
production of a lecture delivered by the 
author to the Third United Nations Congress 
on the Prevention of Orime and the treatment 
- of offenders in which it has truly been 
observed that the search for the origin, the 
causes and conditions of crime must begin in 
the home and school. The anthor parti. 
cularises the evils of drug eAgigNON and the 
delinquency of women. 


3. That crime should flourish in an affluent 
society is explained by the identification - of 


Pa 
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social status with material possessions. Poverty, 
broken or badly integrated homes, separation. 
from home and the gense of being unloved are 
some of in factors leading women to crime. 
Open prisons, week-end or semi.detention, pro~- 
bation and -parole sre some of the aspects of 
rehabilitation discussed by the author. There 
is an interesting chapter on sex in prison. i 


3. In the second part of the book are given 
statistics, of ‘rising violence in India and the 
indigcipline vandalism which are often on the- 
rampage in college campuses. In the final 
chapter the author refers to the role of the 


` police in combating delinquency and the im- 


portant role that women police could play im 
dealing with women delinquents. 


4, The book carries an index, E 

R. 8.8. 

INDUSTRIAL AND LABOUR LAW. 
(An Encyclopaedia of Labour Statutes,. 
Rules and Case Notes.) By D. S. 
Chopra, B.Sc, LL.M., 1977. Easterm 
Law House, Calcutta. Pp: (9) &.1298. 
Price Rs. 65; £ 8; $ 16. 


The Constitution of India has placed the 
welfare of labour in the concurrent list of the 
seventh Schedule. The relevant entry reads: ` 
‘Welfare of labour includes conditions of 
work. provident fund, employer's liability, 
workmen's compensation, invalidity, old age- 
pension and ¿maternity benefit.” This book 
attempts to reproduce statutes made by Parlia- 
ment. their amendments by States, Rules, and 
Osage Notes of important decisions. The latest. 
amendments made have also been added at the 
end of the book. The book covers the entire 
gamut of all laws affecting labour and in- 
dustry.. Cases and precedents of legal signi- 
ficance have all been included. 


2. Among the statutes included are the. 
Additional Emoluments (Compulsory Deposit}: 
Act,'1974; Apprentices Act, 1964; The Goal 
Mines Acts; Contract Labour Acts: Cotton Gin. 
ning and Pressing Fractoriey Act; Employees’ 
Provident Fundas and Pensions Act; Em- 
ployees’ State Insurance Act; Employment 
Exchanges Act; Factories Act and Industrial 
Disputes Acts. Also included are the In- 
dustrial Employment (Standing Orders) Act; 
Industries (Development and Regulation) Acts 
Mines Act and Maternity Benefit Act; Payment 
of Bonus, Payment of Gratuity, and Payment 
of Wages Acts. Among others are the Frade 
Union Act, Working Journaligis Act, Work- 
men’s Compensation Ast, Sales Promotion Em- 
ployeses (Conditions of Service) Act, and 
several other enactments and the related rolas. 


3. Labour practitioners, managements of 
industries, trade unions, students, the Bench 
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and the Bar and others concérned with labour 
daws should find this volume quite useful in 
dealing with their day to day work. á g 

R. 8.58. 


AET, P 


THE PAYMENT OF WAGES ACT, 
1836 (Provisions, State amendments, 
Commentary and Rules made by Cen- 
tral and State Governments). By D. 5. 
Chopra, B. Sc, LL.M., Advocate, Se- 
cond Edition. Eastern Law House, 
54 Ganesh Chunder Avenue, Calcutta. 
Pp. (41) & 329. Price, Rs. 35. 


After tha Payment of Wages Act was am. 
‘ended and made applicable to employees whose 
wages do not exceed Ra. 1000 per month, the 
law relating to the payment of wages had to 
be annotated afresh, which the: second ‘edition 
-of the above book geeks todo. The Act regu- 
lates the payment of wages to certain classes 


of persons employed in industry. Although it 


is an elaborate piece of legislation. it hag not 
-cleared certain doubts which hava arisen out 
of some decisions of the Supreme Court and 
the High Courts‘on what is meant by the term 
" Wages” and the manner in which they may 
‘ba recovered. The controversy. regarding re- 
covery of wages is believed to be still unre- 
‘solved in spite of the Payment of Wages 
Amendment Act, 1976. 

2 The Act contains 26 sections dealing, 
inter alia with responsibility for payment of 
“wages, fixation of wages periods, time of pay- 
ment of wages deductions to be made from 
wages, fines, and deductions for absence from 


-duty, for damage or loss, for services rendered, . 


for recovery of advances and loans, and deduc- 


tions for payment to co-operative societies and. 
It covers maintenance: 


‘ngurance companies. 
-of records and registers, inspectors, penalty for 
malicious claims, appeals, attachment of pro- 
perty, penalty for offences under the Act, and 
procedure in trial of offences. There are table 
-OÉ cases, an index, and geveral useful ap. 

pendices; the commentary on each section 


being preceded by a comprehensive synopsis. 


The law is stated as at Ist January, 1977. - 
R. S. S. 


"THE INDUSTRIAL LAW. By P.L. 


Malik. 12th Edition 1977. Eastern Book. 


Co., Lalbagh, Lucknow. Pp. ix & 1365. 

Price Rs. 65. 

This new edition embodies the rapid and 
varied changes in the law that have taken 
place since the last edition. The following, 


among major Act and Rules, have been ex- 


haustively amanded, viz. The Ooal Mines 
Provident Fund and: Miscellaneous Provisions 
Act 1948; the Employees Provident Fund and 
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Miscellaneous Provisions Act 1962; The Hm. 
ployees Provident Funds Schemes 1952; The 
Employees’ State Insurance Act 1948 Rules 
and Regulations; The Factories Act 1948; The: 
Industrial Disputes Act 1947 and Rules; The 
Maternity Benefit Act 1961; The Payment of 
Bonua Act 1965; Payment of. Wages Aot 1936;. 


- The Working Journalista (Conditions of Ber- 


vice) Act 1955 and Workmen’s Compensation 
Act 1923. 


2. Algo incorporated are the latest notifica. 
tions and amended Rules relating to the Ap- 
prenticaship Act 1961. The Industrial Bm. 
ployment Standing Orders Rules 1946; Pay. 
ment of Bonus Rules 1975, and Payment of 
Gratuity Rules 1972. 


3. Among the new statutes incorporated in 
this edition are; Beedi Workers Welfare Caga 
Act 1976; Beedi Workers Welfare Fund Act 
1976; Bonded Labour System (Abolition) Act 
1976; Contract Labour (Regulation and Aboli- 
tion) Central Rules 1971; Employees Deposit- 
Linked Insurance Scheme 1976; Eyual Remu. 
neration Act 1976; Iron Ore Mines and Man. 
ganesa Ore Mines Labour Welfare Cess Act 
1976, and Sales Promotion Employees (Con. 
ditiona of Service) Act 1976. 


4. As ugual all old and new State amend. . 
ments have been inzorporated, the book con. 
taining the texts of as many es forty-five Acts 
and their connected rules as amended up to 
date, and all statutes have been further anno- 
tated by important recent case nv sa 


V. K. VARADACHARIS “THE LAW 
OF HINDU RELIGIOUS AND CHA- 
RITABLE ENDOWMENTS.” Second 
Edition 1977. Revised by Vepa P. 
Sarathi, Advocate. Supreme Court.. 
Eastern Book Co. 34, Lalbagh Luck- 
now. Pp. xxviii & 827. Price Rs. 65. 


' India being a secular State, the Constitution 
guarantees freedom from State interference 
with religious institutions and ` religious mat- 
ters. At the same time the distinokhon is 
always keptin view between pure matters of 


religion, and other religious matters partaking 


of economic or gocial activities. Im the caso of 
the former the rule is abgolute non-interfor-- 
ence, and in the case of the latter, interference 
ig permissible in the interests of public order. 
health, and morality. 

2. Hindu religions and charitable institu- 
tions have evolved over the years. Only 
recently several States have passed legislation. 
touching religious and charitable endowments, 
In this book the author has noticed the impact 
and effect of the various State enactments on 
the old theories and beliefs on the subject of' 
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endowments. The legal propositions are given 
in a direct and simple way, and the similari- 
ties and differences between the English law 
and the Indian law are brought out clearly. 
Since the first edition appeared a number of 
interesting cases have been decided and there 
have been several amendments to the State 
Acts, ell.of which have. been included.. The 
present edition is therefore quite up.to-date. 


3. The book deals with different kinds of 


religious endowments, charitable endowmenis, 
their essentials, Mutts and Mahants, founders 
and Shebsits, Dharmekarthas and Trustees, 
and Archakas, Pajaries and pandas. It covers 
the rights of worshippers and disciples, the Oy 
pres, enforcement of trusts and suits for reco- 
very of endowed properties. It is concerned with 
endowments and income.tex, invalid endow- 


ments, and composite endowments. More than. 


half the book is taken up with the Charitable 
and Religions Trusts Act. 1920-and the vari- 
ous State Acts. The table of cases and subject 
index is very useful and each chapter opens 
with elaborate synopsis, which is very useful. 


a 


PARUCK: THE INDIAN SUCCESSION 

- ACT 1925 Sixth Edition 1977. By V. 
V. Raghavan. Retired Judge, High 
Court, Madras. (Tripathi). Pp. xcv & 
876. Price Rs 80. 


Tho Indian Succession Act 1925 consolidated 
nine previous Acts passed between 1841 and 
1903 based on the corresponding statutes in 
England. But the English enactments have 
been altered and amended from time to time 
to meet new situations, but no amendments of 
importance have been made’ to the Indian 
Succession Act 1926 for the last fifty years 
and more. The only Acta passed in these 
years were the Hindu Women’s Rights to Pro. 
perty Act, 1929, Hindu Succession Act 1956, 
and the law relating to Parsi Sucesssion. The 
1925 Act consolidated the Parsi Intestate Suc. 
cession Act 1865. The Hindu Wills Act 1870 
and the Probate and Administration Act 1881. 
It being a consolidating Ast no material 
changes were made, and the Act of 1865 hag 
therefore remained on the statute book for 
ever 100 years without material changes. 


2, Fhe Act consists of 390 sections spread over 





eleven parts, dealing with domicile, marriage,- 


eonsanguinity, intestate successions, tesiamen. 
tary succession (wills, codicils, privileged and 
unprivileged wills, attestation and revocation 
of wills and construction of wills.) void bequests 
and other kinds of bequests and legacies. It 
eovers the protection of the property of the 
deceased, representative title to property of 
the deceased, probate, letters of administra. 


REVIEWS 


A. LR. 
tion and administration of the estate of the 
deceased, limited grants and succession cerii- 


ficates. There are nine differant schedules, a. 
tabla of cages and index. 


3. No drastic changea have been made in 
this edition of the book regarding its character: 
and scope, but it has been brought up to date 
with reference to the decisions made subse. 
quent to the previous edition making refer- 
ences to decided cases in England on the 
corresponding law. It is tha author's belief 
that the time is now ripe to amend our law 
of succession to meet changing needs. That is 
work for the Law Commission of the Govern- 


ment of India. R. 8.8. 


LAW RELATING TO CUSTOMS TA- 
RIFFS (with Commentary on the Act, 
Interpretative Rules, Brief comments 
on the Import and Export Schedules, 
comments on Headings under Chemi-. 
cal and Machinery chapters, and Rules 
for Judicial interpretation of Tariffs). 
By B. Sen, M.Sc.. LL.B., Advocate, 
and formerly Joint Secretary, Ministry 
of Finance. (Tripathi), Pp. xx and 208. 
Price Rs. 40. . 


- With the introduction of a Brussels Nomen- 
clature based tariff, we wanted a book that 
will explain the new system of customs classi- ` 
fication for the guidanse of the commercial 
community and the legal profession. 
book before us explains the new provisions of 
the law like expanded classification headings. 
The interpretative ruleg and the legal notes in 
seotiona and chapters into which the new im. 
port schedule has been arranged. Special 
emphasis hag been laid on the classification of 
chemicals and machinery, and generous ilkus- 
trations given of these products. The eon- 
cluding Chapter gives a brief account of the 
rules of judicial interpretation; the study is 
not confined to Court judgments in customs 
cages alone but has been extended to otber 
judgments in excige, galoa tax and income.tax 
as well 


2. Before analysing the provisions of the 
Customs Tariff Act, 1975, the book trases 
briefly the evolution of the tariff lawa relating. 
to customs duties in India, the diffoulties: Mat 
were sought to be met-by the latest statute, 
and the-salient features of the new system of 
nomenclature and interpretation, followed by 
commentaries on the Act and the Schedulea. 
The provisions of the interpretative rules are 
explained with illustrations drawn from the. 
s#uthor’s own experience and the Explanatory 
Notes to the Brussels Nomenclature. Many 
illustrations have been given to explain fhe 
coverage of the Machinery and Chemisesls- 
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Headings for purposes of classification. Apart 
from the Index and the Table of Cases, there 
are eight appendices of the great usefulness. 
There is no doubt that the book should be a 
real help to the members of the legal profes. 
sion, importers, and officials. T 


ome), 


THE LAW OFFICERS OF THE 
CROWN. (A Study of the Offices of 

_ Attorney-General and Solicitor-General 
of England with an accouut of the 
office of the Director of Public Prose- 
cutions in England). By Jj. Li. J. 
Edwards, (Cantab), Professor of Law 
and Director of the Centre of Crimino- 
logy University of Toronto. Sweet & 
Maxwell (Tripathi}. Second Impres- 
sion. 1977. Pp. xviii & 425. Price 
£10.75 Net in U. K. only. 


The Attorney-General, and the Solicitor- 
General as his deputy embody, varying 
responsibilities, ranging from complete inde. 
pendence in the exercise of functions related 
to criminal prosecutions to the political cham. 
pioning in the Houge of Commons of Govern. 
ment causes. Here is an examination of the 
Law Officers of the Orown in England and 
Wales with, in the special context of the 
Attorney General’s overall responsibility for 
the enforcement of the Criminal Law, an 
account of the office of Director of Public Pro- 
seoutiong. It contains valuable information 
as to the distinguishing features of the Law 
Officers’ ministerial and quasi-judicial func. 
tions. It is olear that the Director of Public 
Progeeutions is exclusively subservient to the 
State’s Ohief Proseoutor, the Attorney-General. 
There is no dual allegiance to the Home 
Secretary, whose responsibilities are nowadays 
confined to situations srising outgide the actual 
administration of the Oriminal Law in indivi. 
‘dual cases before the Courts. 


9. Tho book carries tables of Cases and Sta. 
tutes, a bibliography and an index. It con. 
taing chapters on the medieval King’s attorney, 
the place of the Law Officers in Parliament. 
the Solicitor, General and the King’s Advocate- 
General, the Organisation and functions of the 
law officers’ Department, and membership of 
the Oabinet and the Privy Council, It deals 
with the Attorney-General's independence in 
@riminal prosecutions, his responsibility to 
parliament, privileges and honours, claims to 
judicial preferment and modern development 
ef the office of the Director of Publio Prose- 
eutions. 

R. 8. 8. 
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LAW OF PROPERTY. ByR.D Chopra, 
M.A. LL. B, Advocate, Punjab and 
Haryana High Court. Chopra Enter- 
prise, P. B. No. 816, Jullundur-8. ist 

' Edition, 1977. Pp. 316, Price Rs. 20. 


The Transfer of Property Act 1882 deals 
with transfers by act of parties, and not by 
law, and covers transfers by sale. mortgage, 
lease, gift and exchange as well as any trans- 
action which has the effect of conveying any 
property or interest in if from one living 
person to another. The Act deals with the 
rights and liabilities of mortgagor and mort- 
gages, priority, marshalling and contribution, 
deposit in Court, redemption, snomalous mort- 
gages, Gharges, notice, and tender, Sir Dinghs 
Mulla’s Commentary on the Act (Sixth edition 
by Atul Setalvad, 1973, Tripathi) is welt 
known. 


2. In the present instance, the author has 
made a topic-wise approach fo the subject to 
meet the growing demands of the students. 
While discussing the various provisions. The 
tarms and phrases are explained, the Case.law 
upto 1976 ig referred to. and the facts of 
certain important cases are given, 


3. The book before us defines the transfer 
of property, and deals with the concept of 
restricted transfer, and with perpetuities, 
vested and contingent interest, conditional 
transfer, doctrine of election, apportionment 
and the doctrine of holding ont. It covers 
estoppel, co-owners, doctrine of lis pendens, 
fraudulent transfer. part performance, and 
marshalling applied to gale. It considers the 
kinds of mortgage, marshalling and contribu. 
tion, doctrine of cen charge, gift and 
actionable claim. R. 8. 8. 
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MUSLIM PERSONAL LAW. (Role of 
the State in the Subcontinent). By 
Tahir Mahmood. Vikas. Publishing 
House, Private Ltd., 5, Ansari Road, 
New Delhi, 1977. Pp. xii and 219 Price. 
Rs. 60. 


The feasibility of replacing the system of 
communsl personal laws by a common civil 
code and the need for reform of the Muslim 
personal law have been subjects of keen son- 
troversy. The attitudes prevailing among 
Muslima have been: conflicting. This book 
begins with a survey of ‘the legal documentis 
which recognised Muslim personal law during 
the early days of British rule. It analyses 
legislative powers which the British had 
assumed in respect of that law while recognis- 
ing it; the laws which were enacted in the 
exercise of such powers; and the reaction and 
impact of these laws. It then proceeds to 
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discuss the demands of certain sections of 
Muslims in regard to their personal law dur. 
ing the independence movement and in the 
Constituent Assembly. 

2. The discugsion then revolves sani the 
place which that law actually found in the 
Constitution of 1950 and the way if has been 
treated in the Indian legislature since the 
advent of freedom. In the light of thia survey 
and discussion the merits or otherwise of the 
conflicting .interesta in the demand for a 
common Civil code have to be judged, an illu. 


strative and critical account of such interests - 


‘being included in the book. 


_ 3. Thege are two parts in the book, which 
‘carries & table of statutes and index. The first 


part refers to the period 1772 to 1947 and the: 


second part to the period 1947 to 1976. The 
constitutional status of -Muslim personal law, 
in Pakistan and Bangladesh, its, reforms in 
those countries and the reactions of the people 
to the same have been briefly described in the 
last Ohapter because they are relevant to the 
-objectives of the present study, which was 
‘paged on reséarch work for which the author 
was awarded œ doctorate by the Aligarh 
‘Muslim University. The one irrefragable con. 
clusion arrived at by the author is that Muslim 
personal law has never remained outside the 
‘purview of the State legislative RB 
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A HAND BOOK. ON HIRE- PUR- 
. CHASE. By S. Parameswaran, M.Sc- 
LLB., A.M.B.I.M., Advocate, High 
‘Court Kerala. 1977 August. Edition 
Subhalakshmi Enterprises, Opposite 
“Krishna Nursing Home, - Chittoor 
Road, Cochin-11. Pp. xviii. and. 128. 
Price Rs. 10. - 


The Law Commission of India which i in itg 
„report on the gale of goods, has referred to 
the absence of provision in’ respect of hire. 
purchase in the’ Sale of Goods Act, hag 
‘thought it desirable that a separate Act on 
‘the lines of the English Hire-Purchase Act 
zand other similar laws should be enacted-in 
India to regulate hire-purchase transactions, 
It made @ survey of law of hire-purchase and, 
„submitted its report in 1961 along. with a 
-draft bill-for the law of hire-purchase. The. 
-bill was modelled on the lines of the Engligh 
‘Hire.Purchase Act: of 1965 with necessary 
modifications. 
-Joint Select Committee of Parliament which 
adopted a draft report in 1971 and recom- 
-manded the passing of the Bill, which became 
daw in 1972. ’ 


2, The Act contains 31 gaion embracing 
‘form and contents of . hire.purchase sagres- 
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The Bill was discussed. by a. 


A. LR. 


ments, Warranties and conditions, limitation 
hire-purchase oharges and passing of property 
and rights and obligationg of the hirer and 
the owner. The Appendices in the book give 
specimen forms of -hire.purchase agreements, 


the English Hire Purchase - Act, 1965, .the 


twentieth report of the Law Commission of 
India, and citation.of decisions which may be 
usefully referred to. - 

_ 3. In the present- work, as the -decigions 
rénderad under the Act ‘(save perhaps ‘the 
solitary one of Madras High- Court) are sup- 
posed tò be practically nil, the author hag not 
given any extracts from judicial decisions but 
has given only - citations of decisions which 
aave some e bearing on the subj ect 


R. 8. 8. 
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THE KARNATAKA PRIVATE EDU- 
CATIONAL INSTITUTIONS (DISCI- 
PLINE AND CONTROL) ACT, 1975. 
A Commentary.. By G. N. Sabhahit, 
1977. Jagrut Bharat, Dharwad. Pp. viii 
and 136 Price ‘Rs. 15; Library Copy, 
Rs. 18. $ 


- In order to meet thie demand of the em. 
ployees in private educational institutions the 
Government has put on the statute book 
this brief legislation to maintain the standards 
of education by providing for better discipline 
in and contral over the recognised private 
educational institutions jn the State, The 
Government first promulgated the Karnataka 
Private: Educational ‘ Institutions (Discipline 
and Control) Ordinance, 1973, which was later 
replaced by an Aot of the same name. “This wag 
followed’ by another Ordinance in 1974, and 
this Ordinance was repealed by the. present Act. 


3. The various terms used in the Act pro- 
eont complexities even to trained minds and 
they cannot be correctly, grasped and appre. 
ciated if they are not properly explained. . The . 
book before us explains by proper annotation 
and by illustration from analogous provisions 
the different terms used in the Act. The 
status provided to the employees and their, 
aeourity of tenure. -The.Act has 17. sections. 


‘and. throe annexures and a. subject index, and 


the more important sections of the Act ara 
provided with a useful synopsis. = i 


8: The comments are authoritative and de- 
pendable, Several decisions of the Supreme 
Court and of the High Court are quoted and, 
wherever necessary, the very words of their: 
Lordships are reproduced to present them. ex 
cathedra. Both the Bench and the Bar should 
derive great benefit from it, as well as. the 
employees and managements of private edu. . 
cational institutions in Karnataka. RB. 8.8. 
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` The Horwble Mr. Justice, 
N. IBOTOMBI SINGH, 


Judge, Gauhats High Court. 
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The Hon’ble Mr. Justice 
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The Hon'ble Mr. Justice, 
MANORANJAN PRASAD, 
Judge, Patna High Court. 
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JOURNAL SECTION 


“THE UNITED NATIONS AND THE CONCEPT OF ONE WORLD” 
By Dr. Hajr N. A. Noon Muopamman, Vice.Chancellor, University of Caltout. 


Today is the 32nd anniversary of the found- 
‘ing of the United Nations. The United Nations 
Organization embraces almost all statea of the 
world, and it has launched itself into the 
fourth decade of ita existence. At this juno- 
ture, it is not pertinent to ask, ‘‘It is a good 
thing ?” On the other hand. it is a good 
moment to take fresh stock of the Organiza. 
tion’s fanctioning. This could be done by 
trying to find answers to the following ques- 
tions: First, what are the objectives of the 
‘U.N. ? And what are the organs established 
for implementing them? Secondly, has the 
U. N. succeeded in achieving these objectives ? 
Tf not, what are the impediments in its way ? 
A further question may also be raised, can 
the U. N. lay the foundations of a World 
‘Government ? 

ORIGIN 


Following the death and devastation caused 
by the First World War, the League of Nations 
was established to prevent future ware. Within 
two decades, the Lesgue failed in its primary 
purpose, and the world ‘atumbled into the 
Second World War. With a view to save 
succeeding -generations from the sdaourge of 
war, the representatives of the victorious 
Allied Nations met together in San Francisco 
and signed the Oharter of the United Nations, 
and the new Organization came into being on 
23rd October 1945. 


‘OBJECTIVES 


The Charter of the United Nations en- 
ghrines four objectives of the Organization : 
(1) to maintain international peace and secu- 
rity; (2) to develop friendly relations among 
nations; (3) to co-operate internationally in 
solving international economic, social, cultural 
and humanitarian problems and in promoting 
respect for human rights and fundamental 
freedoms} and (4) to ba a centre for harmoni- 
zing the actiona of nations in attaining these 
common ends. 


From the above, it could be seen that the 
Organization's primary purpose is the main- 
tenance of peace and security and that it is 
equally committed to the promotion of human 
rights and freedoms, and to improving the 
economio and social well-being of peoples. 


To carry out the declared objectives of the 
U. N., the Charter provides for the establish. 
mont of five principal organs and such subsi- 
. diary organs as might be found necessary. 
The organs ace: the General Assembly, the 


Secnrity Oonncil, the Economic and Social 
Council the Trusteeship Oouncil and the 
Secretariat. 


THE GENERAL ASSEMBLY 


The General Assembly reflects the total 
membership of the Organization. Starting 
with fifty members in 1946, the U. N. has, 
with the admission of Vietnam and Djibouti, 
149 members. It has been described as ‘the 
town meeting of the world’. It is a forum 
where all members have equal right to parti. 
cipate and express their views in formulating 
general principles and policies for the guid. 
ance of the Organization. The Assembly may 
discuss any matter within the scope of tho. 
Obarter and may make recommendations on 
all matters that are not concurrently on tha 
agenda of the Security Council. In other than 
peace and security matters, the Assembly is to 
have primary responsibility, and the Economic 
and Social Council and the Trusteeship 
Council have to function under its general 
authority. 


SECURITY COUNCIL 


The Security Council congists of the repre. 
sentatives of 15 countries, five of which are 
permanent members of the Council, and the 
rest are elected for e two year term by the 
General Assembly. The five permanent 
members are the Republic of China, France, 
the U. 8. S. R., the U. K. and the U. 8. A, 
The Security Council has the power to take 
binding decisions in situations where peace 
and security are directly. threatened. 


ECONOMIC AND SOCIAL 
COUNCIL 


The Economic and Social Council- consists 
of 54 members elected for æ three-year 
period, and-1/3 of the members retire annu. 
ally, but are eligible for re.élection. It is 
responsible for carrying out the objects of 
the U. N. in international economic, sosial, 
cultural, health and other alliad matters. 
The Council can act in concert with govern. 
mental agencies and national and non-govern. 
mental organizations. 


. TRUSTEESHIP COUNCIL 


The Trusteeship Council consists of the 
Member States administrating Trust terri. 
tories, the permanent members of the Seeu. 
rity Council who do not administer Trust 
territories and such number of elected repre. 
sentatives as would equalize the number of 


4978 


members administering Trust territories. It 
looks after the interests of the people in 
areag: which are not yet fully self.governing. 


SECRETARIAT 


The Secretariat is under a Secretary 
General, who is the chief administrative 
officer of the U. N. He is: sasisted by an. 
international staff appointed by him. He plays 
an important role in the preservation of 
peace. It is his responsibility to bring to the 
attention of the Security Council any matter 
which he thinks may threaten international 
peace and security, and to inform the General 
Assembly of the proceedings of the Security 
Council. 


MAINTENANCE OF INTER. 
NATIONAL PEACE AND . 
SECURITY 


Having indicated the objectives of the U.N. 
and described in brief the organs established 
for implementing them, we shall proceed to 
examine how far the U, N. has succeeded in 
achieving these objectives. 


When the U. N. was established, the main. 


tenance of international peace and sesurily 
was viewed ag its primary purpose and 
function; and in order to accomplish it the 
U. N. aimed at establishing a collective segu- 
rity system. 


When a dispute occurs between two or more 
countries, the procedure laid down in the 
Charter contemplates that the parties con. 
cerned should first resort to peaceful sattle- 
ment of the dispute under Chapter VI of the 
Charter. Where. the attempte fail, the Secu.’ 
rity Council ia expected to take some form of 
enforcement action under Ohapter VII of the 
Oharter, which includes economic and diplo- 
Matic sanctions, ag well as the use of armed 
forces under the control of the Security 
Council to stop aggression. 


The Oharter specifically provides that any 
detision taken by the Security Council for 
maintaining peace and security must have 
Five Power unanimity. If one power exercises 
veto, the Council is powerless to act. E 


From the beginning, the Security Council 
was paralysed by the Jack of unity among 
the Five Powers, and the Security system 
contemplated in the Charter had in many 
instances proved inoffectiva in meeting dis- 
putes and threatening situations. 

The matter came to a crisis in the case of 
Kores. When:the Seaurity Council was unable 
to take action to deal with tha armed attack 
upon the Republie of Korea by the forces of 
North Korea, the U. 8. A. with the support of 
France and the U.K. raised the issue in the 
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General Assembly and put forward the first 
proposal of what has beed known as the 
“Uniting for Peace’ Resolution, This led to 
the General Assembly taking over the func- 
tions of the Council for collective security. 


NEW METHODS TO DEAL WITH 
NEW PROBLEMS 


Despite the failure of the secarity system 
contemplated in the Charter, the United 
Nations has in order to deal with delicate and 
explosive international situstions developed a 
variety of methods that have not been spelled 
out in the Charter. Such methods include the 
various Commissions for Truce Supervision, 
the Agencies for the Control of Subversive 
Border Orossings, the U., N. Presence and 
Peace Keeping Operations. 


HUMAN RIGHTS AND FUNDA- 
MENTAL FREEDOMS 


One of the major concerns of the U. N. has 
been to promote and encourage respect for 
human rights and fundamental freedoms and 
the U.N. can be proud of its achievements in 
thig field, including the implementation of the 
principle of gelf.determination of colonial 
peoples. 

So far ag the human rights are concerned, 
the Economic and Social Council has formu- 
lated a Universal Declaration and two Cove. 
nants on Human Rights. 

The General Assembly meeting held in 
Paris on 10 December 1948 adopted the Uni- 
versal Declaration of Human Rights. which is 
firat and foremost “a Declaration of basic 
principles to gerve as common standard for all 
nations. > Although not to be considered bind- 

ing a9 & treaty, it has developed such autho- 
rity that it is not only a source of law but is 
coming to have the force of law. Various 
resolutions of the General Assembly have been 
based upon the principles of the Declaration. 
Many of its articles have been Incorporated 
into peace treaties, trust agreements and the 
constitutions of many states, The European 
Commission for the Protection of Human 
Rights is also based on the Universal Decla. 
ration. 


~ The General Assembly, has also adopted the 


two covenants: (1) on Civil and Political Righis 
and (2) on Economic, Social and Oultural 
Rights. In these two covenants, an attempt 
has been made to define and elaborate more 
precisely on comprehensive treaty terma the 
basio rights of man and prepare the means by 
which fundamental human rights may be 
effectively protected and promoted under 
binding treaty obligations. : 
Besides, a number of international conven. 
tions have been adopted elaborating the rights 
included in the Universal Declaration. 
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SELF.DETERMINATION OF 
COLONIAL PEOPLES 


Coupled with the progress made in the 
formulation of the Univergal Declaration and 
the Covenants on Human Rights, the United 
Nations has during the last three decades 
engaged itself in the gradual emancipation of 
peoples under colonial rule in many parts of 
the world. The results is that more than a third 
of the world’s population has thrown off the 
yoke of colonialism since the Second World 
War. Freedom has coms to & major part of 
Africa, the last bastion of colonialiam. 


IMPROVING ECONOMIC AND 
SOCIAL WELL.BEING ` ' 
OF PEOPLES 
The framers of the Charter recognized the 
importance of establishing sound economic and 
social foundations for world peace and security. 
At the time when the final touches were 
being given to the Charter, specialised inter. 


governmental agencies for dealing with poat- — 


war economic and social problems were al. 
ready in operation or in the process of being 
established. 


Among such specialized agencies, mention 
may be made of the International Labour 
Organization, the United Nations Food and 
Agriculture Organization, the United Nations 
Educational, Scientific and Cultural Organiza. 
tion, the World Health Organization, the 
International Monetary Fund and the Inter. 
national Bank for Reconstruction and Deve- 
lopment. The last two sagist the Member 
States in a stabilizing national currencies and 
providing financial sid in economic reconstruc. 
tion and development. 


Pressure from the less developed states was 
primarily responsible for the establishment of 
the Onited Nations Conference on Trade and 
Development, the United Nations Industrial 
Development Organization and the United 
Nations Oapital Development Fund with.the 
purposes respectively of promoting trade, 
accelerating industrial development in deve. 
loping countries and providing them financial 
assistance on more liberal terms. 

The conjoint efforts of all these agencies 
are beginning to make an impact in the econo. 
mic and social flelds. However, a widening 
gap exists between the developed and deve. 
loping countries. 

ASSESSMENT 


As indicated earlier, the efforts of the 
United Nations for achieving its primary 
objective of maintaining international peace 
and security have been of limited success. 


The reasons for such a state of affairs are 
not far to seek. The United Nations is not a 
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supra-national body; it is, in the last analysis, 
a voluntary association of independent sove- 
reign states. Among the members of the 
United Nations, there are super powers. The 
organization, which is their creation and 
instrument, cannot, least of all in its infancy, 
give orders to its most potent progenitors and 
protectors. And contrary to the expectation of 
the framers of the Oharter, the Great Power 
Unity upon which the United Nation's collec. 
tive seCurity system itself was based hag 
broken up; and this has undermined the 
effectiveness of the United Nations. 


It should not, however, be forgotten that 
the United Nations hag been the decisive factor. 
for world peace. It has made the difference 
between the uneasy peace in which the world 
has lived anda third world war. Everyday 
since the Second World War ended, there 
have been spasmodic fightings somewhere or 
other on the face of the earth ; but these con. 
flicts have not erupted into a third world war 
only because of the United Nations. 


Suppose the Charter has not created a 
common meeting place with machinery for the 
peaceful settlement of ‘disputes. Suppose it 
had not provided a forum in which the peoples 
dominated by colonialism could petition peace- 
fully for their freedom. Suppose the United 
Nations and the Specialized Agencies had nok 
set in motion a process for the relief of 
economic and social misery. If these things 
had not been done, it is doubtful whether the 
world would have survived thig long. 


It should be remembered that the United 
Nations Organization is at present in an em- . 
bryonic state. Whether it will develop suffi. 
ciently to realize the purposes enshrined in 
the Oharier will depend on how sedulonsly its 
Member States cherish the Organization that 
they have formed. 


WORLD GOVERNMENT? 


While talking about the, United Nations, tha 
question that is generally posed is: Oan the 
United Nations lay the foundation for a World 
Government? 

Before answering the question, we have to 
be clear in our minds about the nature of the 
U.N. Organization. 

Even though the Preamble to the Charter 
of the U. N. starts with: ''We, the peoples of 
the United Nations’, the Organization was 
established on the consent of ite Member States 
and the Charter itself seta forth limits upon 
the competence of the Organization by inoor- 
porating two principles, first, the principle of 
sovereign equality of Member States and 
second, the principle that the organization 
shall not interfere in any matter falling 
essentially within the domestic jurisdiction of 


` 


1978 


Member States. With consent as the basis 
of the U. N. Organization, it is a matter o! 
real doubt whether some form of world 
government is at all possible. If this goal hag 
to be achieved, it could only be achieved: by a 
revolutionary process, and there.appears to be 


no. prospects; for any such - teyolation: in the 


near future. i 
A fundamental. question that i is relevant is 


whether the goal of World Government is at — 


all desirable. A World Government entails 
the inevitable’ danger of excessive centralize- 
tion of power and bureaucracy. As against this 
some form of institutionalised co.operation 
between pluralistic communities with a great 
variety of institutions, and structural, func- 
Gional and procedural arrrngement might ap- 
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pear to be a better and easier goal to achieve. 
Furthermore at present the traditional States 
are not the only participanta in the shaping 


_and sharing of values in the world srens. The 
. emergence of a great varisty of other partici. 
pants is still another factor which lends 


support to the greater validity of the latter 
goal of institfutioned co-operation in the World 


-community.. 


Let us, on the solemn occasion of the 32nd 
anniversary of the U. N reaffiem our faith in 


‘the ideals enshrined in its Charter, and pledge 


ourselves to extend international co-operation 
in maintaining peace and security, in promot. 
ing human rights and freedoms and in improv. | 
ing economic and social well-being of peoples 
all over the world. 


“INAUGURAL SPEECH AT THE FIRST CONFERENCE OF THE 
H'MACHAL PRADESH JUDIC{AL OFFICERS” 


By : Hon. Ms. R. 8. PATHAK, Chief Justice, High Court of Himachal Pradesh, Simla 


Judicial Officers of the State of Himachal 
Pradesh, ladies and gentlemen, 


On behalf of my learned brothers Mr. 
Justice Mehta and Mr. Justice Thakur, and 
for mysəif, I have great pleagure in welcoming 
you. This Conference, I believe, ig the first 
of its kind ever held io Himachal Pradesh. 
The assemblage of judicial pergonnel ia not 
merely unique; ib is an event of considerable 
moment. It represents an important develop- 
meni in the history of the State judiciary. If 
anything, the business and purpose for which 
this Conference hag been called, and the con- 
gequences, which we expect, should and ought 
to follow its deliberations point to that. 


Since the State of Himachal Pradesh was 
established in January 1971, there has been 
through the years a considerable expangion of 
our judicial system. The number of Courty 
has increased and the strength of the District 
and Subordinate Judiciary hag almost kept 
pace. Today, the Higher Judicial Service 
consists of five Districts and Sessions Judges, 
two Additional District and Sessions Judges, 
and three members who are serving as Law 
Secretary in the State Government, Registrar 
of the High Court and Secretary in the 
Vidhan Sabha. The Subordinate Judicial Ser. 
vica numbers 38: officers, of whom while 
one has been appointed temporarily as an 
Additional District Judge there ara 13 
Senior Subordinate Judges-cum.Chief Judicial 
Magistrates, 23 Subordinate Judges-cum.Judi- 
cial Magistrates and 2 Traffic Magistrates. 
Thai this expaniion has been possible is a 
tribute to the imagination and co-operation 


shown by the Government of the State. Two 
subordinate courts remain. unmanned. but 
those vacancies can also. be expected to be 
filled shortly. With the separation of the 
judiciary from the executive under the new 
Code of Oriminal Procedure, it would be true 
to gay that the judicial power of the State 
now vests almost entirely in our judges. 


We are citizens of a country whose present 
life and future aspirations lie within the fold 
of a constitutional democracy. Ag everyone 
knows, the Rule of Law is the central prin. 
ciple underlying such a political system. It 
is through that constitutional principle that 
every individual can be asgured of the imple. 
mentation of the promises and pledges em- 
bodied in our OQonstitution. The tragedy of 
recent months has demonstrated, as nothing 
else could have, the agony a great nation can 
suffer if the Rule of Law is superseded. With 
the long night over, that Rule has come into 
its OWN again. 

Now, I think it beyond dispute that in gus. 
taining, promoting and enforcing the Rule of 
Law, the Courts are the primary instrumenia. 
lities envisaged by the Constitution. It is no 
exaggeration, no indulgence in hyperbole, to 
say that a judge is the high-priest of the 
Constitution and its laws. To him the apirit 
as much as the letter has full value. The 
nation cannot survive ea a democracy unless 
judges discharge their functions fearlessly, 
free from biss and untainted by prejudice, 
constant in their strength of purpose, endes. 
vouring slways to do right in every csuge. 
That is the present and the future projection 
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of your responsibilities. And the edge of 
your responsibilities ig sharper in Himachal 
Pradesh for the reagon that you are today the 
architects and builders of a young judicial 
hierarchy, in which the larger number of 
Officers has been recruited in recent years 
only. Many of you can be expected to preside 
over the courts of this State for several years 
wielding judicial power during the decades to 
come. eoa 

“Yet, while yours ig the glory of exercising 
that judicial power there ia much in it that 
calls for sober reckoning. Power is never 
without responsibility and the quantum of res. 
pousibility bears direct ratio to the amplitude 
of power. 
the beneficiary is the people. 
ig not, and was never intended to be, the 
functionary wielding the power. We are all 
trustees in the administration. of justice, and 
we are morally entitled to hold office only so 
long as we serve and fulfil the essential pur- 
pose of the judicial system. Dedication ‘and 
loyalty to that purpose, and not self.serving 
interest, marks the true judicial offcer. Let 
no one hold the illusion that he can employ 
the powers of his office for private gain or 
personal interest, for the accumulation of ill: 
gotten wealth, or the egoistical flaunting of 
judicial authority. If that is what constitutes 
the essential meaning of his office to him, let 
me say without hesitation that he has no place 
in the judiciary. All public offices and insti. 
tutions rest on certain concepts of discipline 
and moral principle. Nowhere is the expecta- 
tion greater than in the peregon of the judge. 
He is the symbol and the embodiment of 
jusuice. The purity of action and deed pre- 
sumed in him is absolute. It oan be nothing 
less than that, for the vitality of his judicial 
fonctioning flows from it. It is therefore not 
surprising that a considerable body of ethical 
principles and conventions hag been evolved 
through judicial experiences to serve and guide 
the Judge. ‘Those principles and conventions 
control the manner in which he discharges 
the duties of his office: they also profoundly 
affect the governance of his daily life. If he 
departs from them, he imperils his very 
office. | 

One may turn next to the expectations 
which the judiciary has from the State. It 
will be idle to deny that in many caseg the 
judicial ‘officer does not enjoy in full, or even 
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‘dered during the Conference. 


Whenever public power is vested,- 
The beneficiary’ 
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adequate meagure, the facilities necessary for 
the proper discharge of his duties. Wo Baek 

appropriate and sufficient building scosmens- 

dation for courts as well as residence, there ig- 
a woeful shortage of stenographers and «ther 

staff, telephone facilities rest on ihe itul- 

gence of non.judicial agencies, and thers ars 
other handicaps which will be presenthy exams. 

Ft is hoped that- 
in the not too distant future the State Govern. 

ment, will be in & position to remove those 
deficiencies, There ig one other apertant. 
matter which demands attention. Althengh 

an intangible, it has a vital effect en the 
functioning of the judicial officer. Ib 33 par- 

haps not sufficiently . realised thas for the- 
purpose of amenities and facilities. the- 
status of a judicial officor mug} rank im the- | 
public eye at the game level as an ezewtive- — 
or other officer of admittedly equal rank. 

Every attempt to disturb that balance mast be 
severely discouraged. Under a Oonshtmizon, 
which has agsigned separate responsibilities to- 
its ditferent institutions, it would be onwies to- 
permit the play of inter. institutional vavelry. 

Mutual respect between the institutioss mand. 
an awarenegs of the public importance of thelr 
respective functions will alone guarantea the 
proper ‘maintenance. of the constituiionab 
balance. The extent of the respect små so- 

operation which one institution of the State 
extends to the other while faithfully adbormng to. 
the imperatives of its own essential fanchoms, 

will be decisive of the success or failure of onr 
constitutional system. 


And now a few words about the Oonferemae. 
The Conference ig intended to provido apm 
opportunity for judicial officers to disensas iha- 

problems and difficulties experienced im the 
Aoba of their office. It is also mtonted as- 
an opportunity for developing an awerentss of 
the ethical standards and principles pertaimmg. 
to their office and the discipline which stiaghes- 
to it. A. third object, of equal validity, is to- . 
promote the consciousness of insitwtimał. 
unity, that as members of the judicial ecamn. 
nity all of you belong to one. ind@ivimble- 
family. In the stock making which wll feiiow 
during the deliberations of the Conferenss, we- 
have every hope that all three purposes willy 
ba fully served. 


Ladies and gentlemen, I have gronh passare 
in inaugurating this Conference. 
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“A NOTE ON THE SOOPE OF FATAL ACCIDENTS ACT” 


By: Dr. R. RaMAMOORTEY, Lecturer, Faoulty of Law, University of Nairobi, 
P.O. Box No. 80197 Nairobi ( Kenya). 


; : Xa 
The present note is concerned: with a couple 


of decisions from India and one from East 
Africa ander their respective Fatal Accidents 
Acts. In all these cases courts have awarded 
damages though the deceased, were, in fact, 
murdered. It was not even doubted that the 
cases Of murder cannot be broughi under these 


Aots.` And so they involve the basic issue of 


the scopa of these Acts. Fatal Accidents Legis. 
lation in East Africa! and India? is baged upon 
the fatal Accidents Act, 1846 of England 
which is commonly known as Lord Camp. 
bell’s Act. 


Context of Legislation 


Death of human being cannot be complained 
of in & civil court. This rule which is.said to 
have been laid down by Lord Ellenborough 
in Baker v. Bolton? has been reaffirmed in a 
number of later decisions’(*). Even the House 
of Lords in Admiralty Commisstoners v. S. S. 
Amerika* refused to disturb the rule, 


It was a common taunt in those days that it 
ia better to kill than to maim a pergon. The 
Fatal Accidents Act, 1846 is said to have re. 
moved the sting of the taunt. This Act was 
passed in the wake of industrial revolution. 
Deaths on railroads and in industries were 
of everyday occurrence. Dependanits of the 
deceased were victims of changed circum. 
stances. Gustavus Hay commenting upon the 
introduction of Fatal Accidents legislation in 
America on the British pattern observes! 


‘There is one other observation to make 
about these statutes. They are emphatically 
the product of the times. Formerly, when 
men were civilized, machinery almost un- 
known, and malice with its attendant violence 
more frequent, the great majority of homi. 
cides were felonious, And as a natural conse. 


1, Kenya, Fatal Accidents Act, Cap. 82; Law Re. 
form (Fatal Accidents and Miscellaneous Pro- 
visions) Act, Cap. 860: Tanganyika and Law 
Reform (Miscellaneous Provisions) Act, Cap. 74: 
Uganda, 

2, Fatal Accidents Act, 1855, 

3. (1808), 1 Camp. 493. 

S3{a) The rule laid down in Baker v. Botton hag 
been reaffirmed in later decisions: Osborne v, 
Gillett, (1873) LR 8 Ex 88; Clark v. London 
General Omnibus Co. Lid., (1908) 2K B 648, 

4. (1917) AC 38. 

5. Winfield, Tort 614 (19867); Street, Torta, 
p. 416 (1968); Monkman, Damages for Personal 
Injuries and Death, p. 126 (4th ed.) and Atiyah. 
noe Compmmsation and the Law, p. 72 

6. ‘Death as a civil cause of Action”, T Harv LR 
170 at p. 1768.: 


quence the remedy of appeal met with the 
evil of the day by providing for cases of felony. 
In cases of homicides per infortunium the 
widow and children were left without remedy. 
Now morals being better, and machinery in- 
use almost everywhere, the great cause of 
homicides is not malice, but carelessness; and 
consequently the statutes of Massachusette 
content themselves with providing for death 
by negligence. It is now the felonies which 
are the casus omissus. The widow of & mur. 
dered man today is consequently less protected: 
than she would have been five hundred 
years ago.” 

It is against this background that the Aot was: 
welcomed and it wes soon reproduced i in other 
jurisdictions.’ 


Scope and nature of right under the Act 


The Act did not recognize death ag œ tort. 
It provided an altogether different remedy: 
which ig said to be? 

‘new in its species. new in its quality, new 

in ita principle, in every way new.” 
The Act does not recognize a right in the 
deceased but in the dependants mentioned. 
It does not speak about tha nature of the right: 
of the dependants. Action is maintainable in 
a representative capacity. It is usually said 
that loss of dependency is the crux of legisla. 
tion. In Wallis v. The Commonwealth? the. 
claim of the widow of the deceased was not- 
allowed because of her remarriage. 


The relevant section is 8. 1 of 1846 Fatal 
Accidents Act of England. Both India!’ and 
East Africa have verbatim reproduced this: 
section. It says : 


Whensoever the death of a person shall be- 
caused by wrongful act, neglect or defanlt and: 
the act, neglect, or default is such as would 
(if death had not ensued) hava entitled the- 
party injured to maintain an action and re- 
cover damages in respect thereof, then and in- 
every such cage the person who would have: 
been liable if death had not ensued shall be 
liable to an action for damages, notwithstand- 
ing the death of the person injured (and 
although the death shall have been caused 


7. East Africa; India. Australia and America, 

8. Per Lord Blackburn in Seward v. “The Vera: 
Crus” (1884) 10 App Cas 59 at p. 70. 

9. (1948) 73, CL R 105. 

10. S. 8 of Kenya Fatal Accidents Act, Cap. 32; 
S. 3 of Tanganyika Law Reform (Fatal Acci- 
- dents and eg ah Provisions) Act, Cap. 
360; India: S, 1 of Fatal Accidents Act, 1855, 
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under such circumstances as amount in law to 
@slony.)4 


‘The section lays down the following conditions 
precedent : 


(1) the death of the deceased should have 
‘een caused by the wrongful conduct, and 


(2) the wrongful conduct be such as would 
dave entitled the injured to maintain an 
action, 


If the deceased had been killed accidentally 
(i.e. through no fault of the defendant) it will 
not attract the provisions of the Act because it 
4s not caused by ‘wrongful act’, neglect or 
default. Ia most cases the cause of action 
relied on ig in Tort. Negligence is the tort 
which mostly brings this Act into play. Sup- 
pose & person dies because of a grossly defa- 
matory statement (being highly sensitive). 
This is a ‘wrongful act’ and the deceased 
‘would have been entitled to maintain action.” 
But the Court may get aside such cases on:the 
‘basis of caugation. In oases of ' intentional 
physical violence’, the wording of the section 
ds very clear. 


But the question is whether the Act is 
meant to cover such cases. For instance, the 
deceased is killed when the defendant is 
<ommitting rape or unnatural offence. These 
are wrongful acts and the deceased ‘would 
‘thave been entitled to maintain action.” And 
s0 the Act may be interpreted in favour of 
the plaintiff. But the question is, is it in the 
<ontext of legislation? These are grave 
offences and the defendant may be under- 
going a long term of imprisonment or even 
subjected to capital punishment. And go the 
burden of satisfying the Court's award under 
‘Fatal Accidents Act falls upon the estate of 
tthe deceased. It would result in depriving 
dependency to the family of the defendant 
who are equally innocent. No good is done in 
shitting the burden from one group to the 
other. It only tells upon the expanses of the 
machinery of justice. Thege ars crimes which 
@reccommitied because of human frailties and 
not due to change in circumstances. It ig true 
that the benefits of the Act have been extended 


41, The bracketed portion is repealed by the 


Criminal Act, 1967 Schedule 3, part III in 
England, For the implications of the deleted 
portion see Osborn v. Gillett, (1873) L R 8 Ex 88 
and (1047) 68 LOR 6: “Itis based on the 
public policy of a bygone age when no police 
existed and it was therefore necessary to rely 
on the efforts of the indiyidual citizen to main- 
Pars law and order.” 


E, I, Riu, v. Kalédas, (1901) 1 L R 28 Cal 401 
“ech (1927) 29 Bom L R 402 = AIR 1957 Bom 


43. an Halsbury’ Laws of England, Vol. 28, p, 36 
(Brd ed.) and Am Jur (2 d) S, 21, p. 622, 


Scope of Fatal Accidente Act 
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to breach of contract!* eg. selling impure 
milk or food to the plaintif resulting in the 
death of his wife. But this is in the context. 
of legialation. 

A few decisions from India and East 


Africa. 


Coming to the first of the Indian cases”® 
considered in this note, the deceaged in that 
case was Bhot dead. The widow and minor 
children brought action under the Indian 
Fatal Accidents Act, 1855. The judge relying 
upon the preamble’ to the Act held the defen. 
danta liable. He observed 7 


“The intention of the legislature in enacting 
the Fatal Accidents Act, 1855, was to ‘provide 
compensation to families for losg occasioned 
by the death of a person caused by actionable 
wrong,’ that is to say, if "by actionable wrong 
the death of any person was caused and hig 
family hag suffered 'loss' on account of his 
death, they could claim compensation from 
the wrong.doer.” 


In the second Indian case, a father murdered 
his son. He was convicted and sentenced to 
transportation for life (a punishment under 
old Indian Penal Code). In æ aivil suit the 
widow succeeded under Fatal Accidents Act. 
In the East African cage,’ the facta were: ` 


‘On 19th December, 1969, an unsuccessful 
attempt was made on the life of the- then 
President of Uganda. This was followed by.a 
military action in and around Kampala in the 
course of which there was much indiscriminate 
shooting and loss of life. The plaintiffs hus. 
band, at about 6.4. m., on the following day, 
was walking to Kempala to his usual work as 
a shop assistant. On the outskirts of Kampala 
he was shot by soldiers without any warning, 
and suffered several wounds from which he 
subsequently died. 


Even here the widow of the deceased could 
successfully invoke the Law Reform (Miscel- 
laneous Provisions) Act, (Cap. 74) of Uganda. 


There was no reference to case Jaw on the 
igsue in any of these judgments. The under- 
lying thinking in these decisions is that oaus- 


14, Grein v, Imperial Airways, Lid., (1938) 2 All 
ER 1258, 


15, Jagannath Singh v. Pragi Kunwar, AIR 1049 
All 448, 
16. Whereas no action or suit is now maintainable 
in any Court against a person who, oy pis 
wrongful act, neglect or default may 
caused the death of another person and it is 
ae right and expedient that the wrong- 
doer in such case should be answerable in 
damages for the injury so caused by him,” 
17, AIR 1949 All 448 at p. 445. 


so agi a i v. Gowardandas, AIR 1958 Nag 
18, Attorney-General y. Musisi, (1972) E A 217 
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ing the death of & person is an actionable 
wrong. Is may be noted that the Fatal Agoi- 
dents Acts in “Hast Africa? and India have 
diterally reproduced gaction 1 of 1846 of 
Fatal Accidents Act of England. In the field of 
Torts, common law still continues to be the 
basis in these jurisdiction. The general prin. 
iple laid down in Baker v. Bolton is still & 
good law in England. The Law Reform 
(Miscellaneous Provisions) Act, 1934 creates 
no new cause of action, but preserves from 
extinction causes of action existing indspan- 
dently.24 And what the Fatal Accidents Act 
did, is not the creation of & new cause of ac. 
tion for the deceased but for the dependants 
of the deceased. And the words ‘‘wrongful act, 
neglect, or default’ in section 1 of 1846 Act 
are followed by a qualification ‘the act, neglect 


20. Opp. cited. 


21, The East African systems have taken over the 
provisions of the English Law Reform (Miscel. 
ae A Act, 1984; Indian Succession 
4 ct, , 
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or default is such as would (if death had not 
ensued) have entitled the parfy injured to 
maintain an action.’ The plaintiff under Fatal 
Accidents Act must satisfy the following dual 
testa : 
(a) as to the character of the wrongful act;™ 


(b) that the cauge of action must be alive.” 
Wrongful act in all these casey is murder. 
Murder is not actionable. And go in the opin- 
ion of this critic these decisions are not in 
tune with the spirit of the legislation. 


22., Per Latham C, J.. in Harding v. Lithgow Oor- 
ation, (1937) 57 C L R 188 at p. 192. 
he question can be expressed in these words, 
Had the deceased person, if death had not 
ensued, a right, in view of the character of the 
wrongiul act, neglect or default alleged, to 
- maintain an action and recover damages? If the 
character of the wrongful act . . is such 
hat this question can ina particular case be 
answered in the affirmative, then the condition 
required by S, 3 is satisfied. 
23. Read v. Great Estern Rail Co., (1868) L R 3, 
O B 555, 


‘THE PROBLEM OF PENDING CASES” 
By : A. O. Marvra, Advocate, Sagar, M. P. 


The problem of pending cases hag reached a 
stage which threatens to destroy the very 
faith of the people in the Courts of law. 


The piling up of cases in the High Courts ig 


the greatest. 


In 1972 the M, P. High Court had 12,000 
pending cases. By the ond of 1976, it had 
gone up to 22,000. In Allahabad, Calcutta and 
other big High Courts the number, if ig esti- 
mated has gone to lakhs. 


The Lower Courts are not lagging behind. 
Realising the seriousness of the problem and 
the shattering effect it has on peoples’ faith in 
justice administered by the State, the Ministry 
of Law and the Supreme Court are seriously 
thinking about the problem. 


The Law Ministry has formulated proposals 
some of which are reproduced below : 

(a) Increase of working hours ofa "Arrear 
Ridden” High Court. 

(b) Appointment of Retired Judges "well 
known” for expeditious disposal of cages. 

(e) Reduction of vacations. 

(d) Limiting the number of Judges to three 
for a Bench. 

(e) Banning of unnecessary lengthy and 
repetitive arguments. 

(f) Fixing a limitation of 15 minutes for 
the hesring of a case at the stage of admission 


and ten minutes for the hearing of related 
matters. 


(g) Writing of ‘Brief Judgments.” 


(h) Elimination of reading out full judg- 
ments. 


The above suggestions will no doubt have 
an impact and to a certain extent the arrears 
and number of piled up cages may ba reduced 
but in my humble opinion the fundamentals on 
which the edifice of ever intreasing arrears 
rests, will not be shattered. 


The malady needs treatment at the roots 
and unless this is done, the reduction or dis- 
posal of cages will be only superfluous and 
tem porary. 


The following steps if taken will go a long 
way in cutting at the root of creating arrears 
in the disposal of cases. 


Oriminal Procedure Code was amended in 
1955 and then again in 1973, by Acts Nos. 
96/1955 and 2/1974. . Before 1955 the State 
Government could confer powers on Senior 
Magistrates under section 30, Or. P. O. to try 
all offences not punishable with death. Ses. 
tion 30 was amended by Act 26/1955 limiting 
the powers to try only those offences not 
punishable with death or with imprisonment 
for life or with imprisonment for a term ex. 
ceeding seven years. By Act No. 2/1974, the 
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enabling section 30, Cr. P. C. has been 
deleted. 


This has completely changed the set up of 
work in the trial of criminal cases. 


Most of the time of Sessions Judges and 
Additional Sessions Judges (who are District 
Judges and Additional District Judges algo) is 
consumed by the Sessions cases, with the 
result that criminal and civil appeals and 
Givil cages of original Jurisdiction go on pend. 
ing. 

‘There are other side effects also to this 
exclusive jurisdiction of the Sessions Courts. 
The Sessions trials have lost their serious- 
ness. The Magistrates as a matter of rule 
reject bail applications in cases exclusively 
triable by Sessions Courts (even in cases 
where offences are not punishable with death 
or imprisonment for life). Thig has resulted 
in great rush of bail petitions in‘ the Sessions 
Courts which again consumes very great time 
of these Courts. 

Further Senior and competent Advocates 
remain busy in sessions cases and inevitably 
pray for adjournment in the Magistrates 
Courts which is often granted and the caseg 
are adjourned. 


In my opinion if senior competent Magis. 
trates are empowored to try cages not exclu- 
sively punishable with death, then much load 
can be cleared from Sessions Courts and 
appellate work and. civil work of originsl 
jurisdiction can be disposed of. This will 
also provide training io Senior Magistrates 
for Sessions Court work. 


Trial of Criminal cases in Lower Courts 
(Other than Sessions Courts) 


The evidence in thess Courts ig recorded 
piecemeal. Generally the evidence of some 
witnesses is recorded on one date, then the 
case ig adjourned and thus the proceedings 
continue in a leisurely fashion, 


~ Criminal Procedure Code should be suit. , 


ably amended and it should be made com. 
_pulsory thet once the trial begins, it should 
continue day-to.day. Is should be made in- 
cumbent for the accased to fle: list of D. Ws. 
as goon as the charge is framed. The ex. 
penses of such summoned D.Ws. whose evi. 
dence is not tendered should be borne by the 
accused. The procedure of admission and 
denial should be' made applicable to cases 
tried in the Court of Magistrates also and 
there should be such amendment that this 
may not remain only a formality. 

It should be made obligatory that the trial 
of a criminal cage should be completed within 
gixty days. Ifa cage is not completed within 
sixty days, it should be submitted to the. 
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Sessions Judge for perusaland ifthe Sessions 
Court finds that the delay is due to the laches 
of the Magistrate stern action should be taken: - 
against him. 


Separate Criminal and Civil Courts 


After the separation of Judiciary same- 
Court functions both as a Oivil Court and 
Criminal Court with the result that it pro- 
vides good cover for adjournments and 
genuine difficulty, in giving exclusive atten- 
tion to criminal or civil cases arises. If 
Courts function exclusively as criminal or 
civil courts, it will eliminate many pretexts 
of adjournments and besides quick disposal, 
quality of work will also improve. 


-There should be at least quarterly strict 
checking of the. files of Subordinate Courts 


-by the Sessions Judges and of Sessions Courte- 


by the High Oourta. In this check up, be- 
sides considering the point of disposal quality 
of work should algo be seen. 


Disposal of applications in Civil cases. 

It should be obligatory under the High 
Court rules that applications should be dis. 
posed of on the game date or at the latest on. 
the next shortly adjourned date. 

The applications for setting aside ex-parte 
orders should be desided on congent on the 
game day or on the next adjourned date by 
summary recording of evidence. The preli- 
minary issues should be decided on the firat- 
adjourned date by recording evidence or hear. 
ing arguments. 


The pending piled up cases be decided by 
appointing extra hands. . 


An all out effort should be made to clear 
the decks first. For this temporary appoint- 
ments be made from retired magistrates and’ 
also from the Bar. Fixed number of eases 
should be given to each Magistrate with g- 
fixed time limit for the disposal of the same. 


The responsibility of the High Courts is. 
the greatest. 


One of the biggest reasons for piling of caseg. 
in the High Courts ia due to the centralisation 
of work in the High Courts at the principal seat- 
of the High Court. This bas resulted also in 
the centralisation of work in the hands of few 
Advocates, This inevitably leads to adjourn- 
ments, for an individual, however, able he 
may be, can look humanly to only a few cases 
a day. Further since piled up cases are there, 
the Judges also feel no urgency to dispose 
them of. 

Following meagures can be very useful: — 
. (a) A province according to size may be- 
divided into three or four High Court divi- 
sions. The cases pertaining to the -divisior- 
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should be taken in the division Hoad Quarters 
on fixed dates, 


This will break N of work in 
few hands and also tend to bestow a feeling of 
urgency in dispogal of cases. The evil of 
adjournments will be “algo eliminated to a 
certain extent. . 


This will also throw up new 7 Crops of legal 


dalent which unfortunately is dying up. 

(b) The system of paper booka should be 
Aimised only to such cases in which the same 
ig unavoidable. In other cages it should be 
eliminated. This will save both pa pendunsg 
and time. 

(c) The High Courts shonld function on 
Saturdays also. 
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(d) Time limit for Arguments: There is a 
strong lobby for limiting the time for argu- 
ments. This ig a dangerous trend. By all 
means irrelevant long arguments should be 
checked by the Presiding Judges but limiting 
time of arguments by legislation or High 
Court Ralea and Orders will tantamount to 
stiffling justice and fair trial, 

The way out is that it should be made com. 
pulgory that written ‘synopsis of arguments’ 
be submitted by Advocates prior to the date 
fixed for final arguments. 


The Presiding Judge should then point out 
the main issues of law and facts arising in the 
cage and hear the Advocates fully cutting out 
irrelevant rhetorica and play to gallery. 


REVIEWS 


SIR KEITH CANTLIE’S NOTES ON 
KHASI .LAW. Edited and Reprinted 
by A. S. Khongphai, B. L, Advocate 
foreword by Justice Kironmoy Lahiri, 
Judge, High Court of Assam Ri Khasi 
Press, Shillong, Khasi Hills, Megha- 
laya. 1974. Pp. 192, Price Rs, 20. 


Sri Keith Oantlie’s book has since its publi. 
gation in 1934 been recognised as a standard 
work on Khasi Ougiom. It is believed that 
this book will be of great help in the codi- 
fication of customary law in the different parts 
of the region ‘including the Aggam districts of 
Mikir Hills, North Oachar Hills, and the 
neighbouring areas. There are many recent 
changes in the set.up of these north.eastern 
areas, with the State of Nagaland in 1963 and 
the establishment of the States of Manipur, 
‘Tripura and Meghalaya and of the Union terri. 
tories of Mizoram and Arunachala Pradesh. 


.2. This book was commenced in view of the 
diffculiy experienced by the Bar in obtaining 
materials on Khasi law and Custom. Many 
judgments of Khasi Magistrates exist but they 
are brief and practical. Leading cases in the 
courts of the Deputy Commissioners have been 


-~ few and the materials before the Court in. . 


adequate. Respect for parents and elders, 
good sense and religious toleration have en- 
abled Khasi families to settle most of their 
disputes. But as increasing recourse is had 
nowadays to courts important decisions are 
inevitable in the future for use as precedents. 
The present book has three parts, the first of 
them dealing with ownership, inheritance, 
wills aud gifts, marriage and divorce, and 
principles of Khasi Oustom. The second part 
covers the land-system, and the third with the 
States, the final chapter ‘dealing with Fede. 
ration, 


3. The Scheduled Districts Act (1874) and 
the Government of India Acts including that 
of 1935 pay a tribate to tha people of this 
region. Even our Oonstitution-makers made 
special provision in Articles 244 and 275 in 
deference to the custom and customary laws 
of these tribal areas. The materials contained 
in this book and ity adequate exposition of the 
law should assist the members of the Bench 
and Bar in their work, which covers the 
custom, customary laws, and. laws of the 
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' Khasis and Pnars, .._ : 


IVYENGAR’S COPYRIGHT ACT 1957 


(Containing Exhaustive Commentaries 
on the Act and useful appendices, e. g., 
Copyright Rules, International Copy- 
right Order 1958, Copyright (Interna- 
tional Organisations) Order 1958, The 
Brussels.. Convention, The Universal 
Copyright Convention, and Indian 
Copyright Act 1914). Thoroughly Re. 
vised by J. P. Singhal, Advocate, Third 
Edition, 1977. The Law Book Com- 
pany, Sardar Patel Marg, Allahabad-1. 
.Pp. xxii & 435. Price, Rs. 40. 


This work expounds the law of Copyright, 


‘aa contained in the Oopyright Aot of 1957. 


The entire law relating to Copyright has been 
dealt with exhaustively and with appropriate 
headings. This branch of the law includeg 
the law relating to patents, trade marks and 
industrial designs. In the Commentary the 


geation-wise treatment carries under each ges. 


tion synopsis headings. Authorities, Indian 
and foreign, have been quoted and, wher. 
över necessary quotations have been made 
from leading judgments to illustrate princi- 
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ples. If the authorities were not clear or 
divergent, the correct line has been indicated 
“with cogent reasoning. The scheme of the 
. Copyright Act 1957 in India is derived from 
the Report of the Copyright Committee in 
1962, which formed the basis of the latest 
English Copyright Act of 1956. 


2. In the latest edition under review the 
work has been brought upto date and obsolete 
matter has been removed. New passages hays 
been added and some old ones re-written, The 
79 sections of the Act have been grouped under 
Copyright office and Copyright board, owner. 
ship of copyright and the rights of the owner, 
terms of copyright, licences, performing rightg 
- societies, broadcasting authorities, interna- 
tional Copyright registration and infringement 
of Copyright, Oivil remedies, offences and 
appeals. Copyright rules, schedules and other 
matters are reproduced in thea Appendices, 
while there are algo a table of cases and index. 


3. Copyright is a limited monopoly (analog- 
ous to patent rights, and protects the fruita of 
an author's work, which is his own property. 
The monopoly is limited, however, to the 
right of preventing copying, The copyright 
given to a person is not in derogation of the 
right of any person, but is only the right to 
prevent other persons from copying and ap. 
propristing the true property of the original 


author. 
R.8.8. 


LABOUR MANAGEMENT; FORMS 
AND PRECEDENTS. By H.L Kumar, 

- Advocate. Metropolitan Book Co., Pvt. 
Ltd., Netaji Subash Marg, New Delhi. 
Pp. xvi & 343, Price Rs. 50. 


Labour management comprises a variety 
of topics. like appointments and térms of ger. 
vice, retrenchment, re-instatement, discharge 
and dismissal, strikes, closure and lock-out, 
and misconduct and inquiry into it. The book 
before us throws @ flood of light on these topics 
and can be of great help to trade unions, em- 
‘ ployers, personnel officers and lawyors. Besides 
precedents, forms of labour management have 
been set out in clear and simple language. 
Reference is still necessary to the text of the 
Acts and Rules and the relevant sections have 
been quoted in each topic. The book contains 
all the more usual forms on matters of daily 
routine as well as precedents of virtually 
every kind. 

2. A handy compendium on the subject, it 
broadly presents the essential legal aspects in 
a simple way. Among its salient features are 


appointment letters fo various categories of 


employees such as workers, salesmen, store 
keepers and drivers; model agreements with 
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independent contractors, employees appointed 
for & fixed period, trainees and apprentices; 
Settlement with the unions pertaining to 
various demands such as payment of bonus 
linked with production and productivity, dear. 
ness allowance, incentives, and norms of pro. 


duction; charge-sheets for acts of misconduct * 


like ‘go.glow' insubordination, disobedience, 
habitual late coming and sleeping while on 
duty. There are also model warnings for 
leaving work before time and irregular attend. 
ance, and model eervice rules, conditions of 
service, standing orders, and leave rules, as 
well as model notices for dismissal, retrench- 
ment, closure, transfer, reduction in rank and 
change of shifts. There are several other 
letiers and agreements, and important forms 
under statutes like Industrial Disputes Act and 
Payment of Gratuity Act. R. 8. 8. 
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COMMENTRIES ON INDUSTRIAL 
DISPUTES ACT 1947. (As amended 
up-to-date). By Puspa May Das Gupta, 
M.A., LL.B., Advocate, lecturer, Suren- 
dra Nath Law College, Calcutta. Vol. 1, 

1977. Published by N. C. Bhattacharya, 
2B, Bamanpara Lane, Calcutta. Pp. viii 
& 440, Price, Rs. 65. 


In the first volume of the book before us the 
author’s Commentaries on the Industrial Dig. 
putes Act 1947 cover Sections 1 to 18, while 
the second volume, we are told, will cover the 
remaining Sections of the Act, and also con- 
tain Central and State rules. It deals with the 
authorities under the Act like Works Com. 
mittees, Conciliation officers ,Boards of Concilia- 
tion, Oourta of Inquiry, Labour Courts, Tribu. 
nal and National Tribunal. It deala with the 
disqualifications for the Presiding Officer of 
Labour Courts, Tribunals, National tribunals, 
filling of vacancies, finality of orders, constitu. 
ting Boards, notice of change, and power of 
Government to exempt, and the reference of 
disputes to these boards, courts, or tribunals. 
It is concerned with the voluntary reference 
of disputes to arbitration procedure and power 
of these conciliation officers, board, courts and 
tribunals, the power of these bodies to give 
appropriate relief in case of discharge or dig- 
missal. It dwells on the duties of conciliation 
officers, of boards, labour courts, and tribunals, 
form of report or award, and persons on whom 
settlaments or awards aro binding. 


2. In the preamble, the gooial objective of 
investigating into and settling industrial dis- 
putes is laid down, but it is felf that the basis 
has not been provided for such investigation 
or settlement. But it is argued that the basis 


_is to be gathered from the internal evidence of 


the statute itself and the social and constitu- 
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tional background.. The Constitution of India 
secures to all its citizens Justice, social, econo. 
mie and political; Liberty of thought expres- 
aion, belief, faith and worship;: Equality of 
-status and opportunity. and Fraternity. assuring 
the digniby of the individual and the unity of 
tha nation. Although the Oonstitution of India 
eames into existence later than the Industrial 
Disputes Act 1947 the social objectives of a 
democratic society wers clear to everybody, 
and the same group of legislators passed the 
Industrial Disputes Act 1947 and prepared the 
Constitution of India.’ The Industrial Disputes 
Act 1947 deals with the inter-relations between 
employers and employees and with those pro. 
blems which have a direct bearing on the 
rights defined in the Indian Oonstitution. 
Although enacted in 1947 it can be regarded 
as an enactment under the Constitution as the 
many drastic amendments in it were all made 
after the Constitution had come into force. 
R.S.S. 
CAPITALRECEIPT VERSUS INCOME 
RECEIPT. (An exhaustive exposure 
from the accounting and taxation point 
of view with the help of Indian, Eng- 
lish, Australian, Canadian, Newzealand 
and South African Decisions.) By 
H. R. Gupta, LL.B., F.C.A, Chartered 
Accountant. First Edition, 1977 Legal 
Study circle, 4906 Kucha Ustad Dagg 
Chandni Chowk, Delhi, Pp. X and 206. 
Price, Rs. 31. l 


The object of this book isto explain the 
conceptual frame.work of ‘Capital’ and ‘in- 
come’ with special reference to the norms of 
differentiation between the two with the help 
of foreign and Indian decisions. The work is 
divided into sixteen chapters. After an intro- 
duction to the concept of ‘Oapital’ and ‘income’ 
the impact of relevancy of the distinction 
between the two is described. The chapter on 
‘relevant considerations’ and ‘irrelevant con. 
siderations’ shows the material gnide lines to 
distinguish between s ‘capital’ and ‘income’ 
receipt. The next few chapters discuss the 
special features of certain categories of receipt 
like surplus arising from shares and securi. 
ties, sale of property, annuities compensation 
receipts, lumpsum payments, voluntary pay- 
ments, gifts and testimonials. Such burning 
issues as royalties, damages, premium and 


interest and surplus arising from ourrency. 


exchange are dealt with. 

9. Other important subjects like subsidies 
‘and grants in sid, insurance receipts, income 
from forestry, unclaimed balances and sales- 
tax realised have also been discussed in detail. 
Besides a large number of receipts like remis. 
sion of debt, waiver of debt, sale of concern, 
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_taries, advocates and students. 
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sales in winding up, conversion of capital and 
sale toa limited company are also covered. 
The book has an index and table of cases and 
should be useful to the:bar, accountants, secre. 


R. 8, S, 
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SUPREME COURT CRIMINAL DI- 
GEST —1950-75. In 2 volumes, Vol. ID 
E to End. 3rd Edition, 1976. By S. K. 
Agrawal, Advocate, Law Book Co.. 
Sardar Patel Marg, Allahabad-1. 
Pp. xxx, 853 to 1776. Price, Rs. 100 
“per set of 2 volumes. 


For an advocate desirous of making head. 
way io his profession in the Oriminal Courts 
of the country, & thorough grasp of the prin. 
ciples of Oriminal jurisprudence is vary im. 
portant. Those who have to deal with crimi. 
nal law in the country have inevitably to. 
study what the Supreme Court hag laid down 
about the basic laws of Indian Oriminal Juris- 
prudence. The present digest of Supreme 
Court decisions on Criminal law in the years . 
‘1950.75 is therefore to be welcomed. The 
contents of the yolume have been arranged. 
subjectwise alphabetically. 


A good part of the decisions relate to State 
statutes and topics but may be found of wider 
interest. Among other statutes and topics in. 
cluded mention may be made of Employees. 
Provident Funds Act, 1962. Essential Com. 
modities Act, 1955, Evidence Act, 1872, 
Extradition Act, 1982. Factories Act, 1948, 
Foreign Exchange Regulation Ast, 1947. 
Government of India Act, 1935, Imports and 
Exports Trade (Control) Act, 1947 and In. 
come.tax Act, 1961. It dealg also with the: 
Indian Registration Act, 1908, Industrial Dis- 
putes Act, 1947, Industries (Development and 
Regulation) Act. 1961, Land Customs Act, 
1924, Limitation Act, 1963, Merchant Ship. 


. ping Act, 1958, Minimum Wages Act, 1948; 


Motor Vehicles Act, 1939,. Opium Act, 1878. 


. Penal Code, 1870, Police Act, 1861, and Post- 


Office Act,.1898. Among other Acts coverad 
are Press and Registration of Books Act, 1867, 
Prevention of Oorruption Act, 1947, Preven. 
tion of Food Adulteration Act, 1954, Preven- 
tive Detention Act, 1950, Probation of Ofen- 
dera Act, 1958, Railways Act, 1880, and 
Trade and Merchandise Marks Act, ee 
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‘DATTA ON COMPANY LAW. (A Com- 
mentary on the Companies Act, 1956 
with related Acts, Rules, Notifications, 
and Directions}. Second Edition, 1976. 
By C. R. Datta M,A., LLB. (Cal), 
A. T. I. I. (Eng.)(D. I,-A.) (Lond.) Bar- 
.at-Law, Senior Lecturer, Calcutta Uni- 
-versity Law College, Eastern Law 
House, Calcutta, Pp. (107), 1001, & 635. 
With its 658 sections and 13 Schedules the 

Oompanies Act, 1956 is perhaps the most ox. 

-haustive enactment on the statute book. Sec. 

iona 11 to 145 deal with incorporation, 
prospectus and allotment of shares, share capi- 
tal and registration of chargea while seo. 

--tions 561 to 658 cover the application of the 

_Act to companies formed under other laws, 

“winding up to unregistered companies, regis- 

ration officers and fees and collection of 

information and statistics. Management, win- 

-ding-up, and administration are considered in 

as much as two. thirds of thoe{Act, viz., sections 
146.560. There have been changes in the law 

-and the Company Lew Board now oxerciges 

-geveral of the old powers of the High Court. 
2, In the present edition of Mr. Datta's 

work we have a concise commentary, mostly 

-supported by decisions of Indian- and English 

Courts. On the Companies Act, 1956 with 

reference to other Acts with a direct bearing 

-on the subject, the procedure and certain new 

.developments- References to managing agents 

„and secretaries and treasurers, omitted in the 

_lagt edition, have again been included for con- 

-yenience of reference. The approach has been 

practical, go that persons in charge of manage. 
monts will easily get the required information 

-and guidance. Some new principles, new 

theories and ideas have been included. 
8. Apart from the index and table of cases 


.and comparative table of Indian and English 


Acts, the second part of this book contsing the 
Schedules to the Companies Act, 1956 and 
-about 60 related rules. Acts, and tables. 
Among other Acts reproduced in full or in ex. 
„tracis are the capital issues (Control) Act, 
1947, Code of Criminal Procedure, Companies 
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(Amendment) Acts, Defence of India Rules. 
Estate Duty Act, 1953, Foreign Exchange Re. 
gulation Act, 1973, Income-tax Act, 1961, 
Industries (Development and Regulation) Act, 
1951, Monopolies and Restrictive Trade Prac- 
ticos Act, 1968. Provincial Insolvency Act, 
1920 and Sooieties Registration Act, ae 

. R.8.8. 


SECURITY GUIDE FOR POLICE AND 
PUBLIC. — (Techniques of Criminals 
and Counter measures for safety) by 
V.N. Diwan; Retired D.S.P. Pab- 
lished by Newman Group of Publishers, 
New Delhi-Pages-211; Price Rs..60/.. 
This book deals in the vital field of per- 

sonal and social security and modus opsrandi 

of criminals in respect of various’ types of 


Grimes. The author who isa retired Police 
‘Officer and a lawyer of distinction has ex- 


perience in dealing with antisocial elements, 
and has closely studied their psychology and 
techniques. He hag given in details the mea. 


gures to be adopted to prevent being a victim 


of their wiles and violence. The measures 
suggesied are practical ‘and found effective 


‘from hig vast experience and obgervations of 


the criminals, for: achieving personal safety 


‘and social security. The learned author con. 


tends that the publio is least aware of the 
techniques adopted by the criminals in their 
vile operations and feels that if they sre made 
aware of- those techniques and safety and 
security facilities made available to them by 


the tate and also those which they .them-: 


selves can evolve after reading this book, 
much crime could be easily averted. 


2. laawlesaness is on the increase and the 


- State alone cannot check the anti-social ole. 


menta unless they are brought to book and 
for this the co-operation of the public with the 
police is very essential to root out leawleseness 
and anti.social elements in society. 

3. The book ig really @ mine of informe- 
tion and a guide to peace-loving citizens, and 
also the Police in their arduous work. It ig 
a book which should be read by all. L.K.K. 
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1. Whiteman and Whestoroft on Income 
Tax —First Supplement to Second Edi. 


tion up to-date on January 1, 1977 — 


by Peter G. Whiteman, Q,'C., LL.B. 
Lua. (Liondon.) of Lincoln’s Inn, 
Bar-at-Law and Devid O. Milne, B.A. 
(Oxon.), A.O. A. of Lincoln's Inn, 
Bar-at law. First Supplement by John 
Tallon, A. O, A., Middle Temple; 
Bar at-Liaw. Sweet & Maxwell. Price 
£1.80 in U. K, and Bs. 29-88 in India. 





. 2, The Journal .of Business Law-Index 
1957 to.1976 — General Editor Pro- 
fessor Clive M. Schmitthoff — Stevens 

_ & Bons Ltd. London. 

This 20.year Index has now been compiled 
and it contains a comprehensive sub. 
ject Index together with complete 
Tables of Oases and Statutes. Jn addi- 
tion, contributors of Articles are listed 
in full. L.K.K. 


8, Centenary -Souvenir of the Bar Associa- 


an 


at 


3 OURNAL SECTION 


“HANDWRITING EXPERT AS WITNESS” 


By: 


G. B. Praxasa Rao, Handwriting & Finger Print Expert, 


34, Madhavanagar, NAGPUR.10 


The practical purpose of iadeli iden. 
Žifcation is the discovery of fact and the fact 
has to be proved. The handwriting expert 
thas therefore to play a double role. He is an 
expert examiner and also an expert witness. 
Aa an examiner he discovers the fact and as a 
witnees he has to prove that fact in a Court of 
daw. 


These two functions ‘of an expert are very 
much different in their nature and they call 
for different skills, An expert is defined in 
Jaw as one who hag made a special study of 
the subject and who is skilled in hig line. He 
abould have a sound knowledge and be able to 
arrive at æ Correct conclusion in matters of 
‘questioned writings and signatures. Know- 
‘4edge and skill in the science and art of hand. 
writing identification are the essential quali- 
fications; and qualified expert is called upon 
to prove the fact about questioned writings 
which he discovers through scientific exami. 
nation and comparison; and the said qualifica- 
‘tions are suficient to make his evidence 
admissible. The law does not speak of the 
kill supposedly necessary for a witness in 
proving the fact, 


What is the role of a handwriting export as 
:-a witness? He is to give evidence; and the 
giving of evidence is to supply information on 
questions of fact for the purpose of enabling 
the court to arrive aia decision. Here again 
the handwriting expert has a double function. 
Furnishing information means furnishing facts 
and facts are of two kinds: basic facts which 
‘have physical existenca and are tangible, and 
inferences that can be drawn as a mattar of 
“act from the basic facts. Inferences are res- 
goned opinions. An ordinary witness is not 
permitted nor is he expected to express opi- 
nions, but reasoned opinions of an expert are 
admissible in evidence. | 

Scientific identification of handwriting be. 
‘ging with the observation of basic facta and 
concludes with drawing inferences. It isa 


process linking the basic fact and the inferred. 


fact. If soientifio evidence is to be of any 
avail both kinds of facts need to be admitted. 


‘Observation of facta as well as drawing infer. . 


‘ances from the facts require application of 
knowledge and principles of science and these 
@all for skill. An ordinary person cannot 
observe all the fasts in the writings in ques- 
tion without assistance. The expert igs -a 
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trained abaenver and knows what to look for. 
Given the facts, an ordinary person cannot 
draw inferences either: for it requires under. 
standing of their nature and the knowledge of 
ecientifie principles. 

It is said. that when a handwriting expert 
gives evidence on the basic facts he is in the 


- category of the ordinary witness and when he 


draws inferences or conclusions he is giving 
Opinion evidence and igs in the category of. 
expert witness. But mere enumeration of 
facts is of no avail; nor are mere opinions 
without their being baged on basic facts ad. 
miesible. In matters of questioned writings 
the basic facts are in the writings themselves 
and the expert is not reporting any facis 
which are beyond the scope of the court’s 
observation. In enumerating the facts, ha 
only assists the court to observe them. In 
drawing inferences, he is again assisting the 
court to arrive at æ correot conclusion. He is 
not there to offer a ready made conclusion. 
His evidence is more or less a process of rea- 
soning about facts, and conclusions are inci. 
dental to that process. Since it culminates in 
a reasoned judgment or opinion, expert evi- 
dence ig called ‘opinion evidence.’ 


Thus the handwriting expert as a witness 
ig in the unique position of being an sasistant 
to the judge in both the phases of evidenca, 
covering fact and inference. In any senge he 
does not stand on the footing of an ordinary 
witness. In view of the special nature of his 
evidence and his spacial position, an expert 
witness has special rules to follow and a 
special skill in presenting hig evidence. Laa 
rules are as follows : 


1: The expert should be e EE acou. 
rate both in observation as well as in the 
interpretation of facts. Human beings are not 
infallible and errors are likely to occur. Ha 
should therefore 6xercise great care to avoid 
mistakes. Mitchell quotes Dr. Campbell Brown 
who refers to the popular belief: ''A doctor makes 
a mistake and buries it. A clergyman makes a 
mistake and it is only discovered in the next 
world. A lawyer makes a mistake and is paid 
for it as highly as if he had not. But if an 
analyst makes a mistake he is condemned. He 
has committed the unpardonable sin.” Since 

it ig human to- orr, to have committed a mis: 
take need not be an. unpardonable sin; nor 
should the: expert-be condemned for that, But 
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mot to admit a mistake when detected ox- 
pointed out is unpardonable; and if an expert, 
who ought to remain a “man of science”, 
deliberately glosses over the mistake, he 
deserves condemnation. | 

2, An expert shonld not be dogmatically 
assertive in expressing his conclusiona. He 


should bear in mind that his conclusions are. 


inferences drawn. from the facts observed and 
the certainty of the conclusion depends on the 
adequacy and guitability of thoge facts. An 
expert who is not conscious of the various 
practical limitations ventures to be dogmati. 
eally assertive. On the other hand, an honest 
expert takes note of them and denotes the 
most plausible inference which could be drawn 
from the available facts. A court may not 
expect absolute certainty but certainly demands 
honesty and candour. To quote Lord Mac. 
millan: "The basis of belieft may range from 
mere conjecture through all degrees of pro. 
bability to absolute demonstration. The three 
grades are possibility, probability, and 
earteinty. In seeking to arrive af a conclusion 
in fact in ordinary human affairs the law 
rejects mere possibility as an insufficient basis 
af proof; on the other hand, it doos not exact 
absolute or mathematical proof. It is content 
to preceed upon probability if it is sufficient”. 

In fact one cannot hope for abgolute certainty 
in the scientific senge. It does not however 
mean that the expert should not affirm hig 
opinions. Certainly he can. But what ig 
important is the logical precision in the inter. 
pretation of facta and in drawing inferences 
from them. Logical precision is ensured when 
he relates the facts to the gcientifia principles 
and avoids fallacies in interpretation and 
reasoning. His main concern is to point out 

` the facts and to indicate the logical inferences 
thereof, 

3. It is a natural tendency to overlook or 
ignore details. Hither in the course of exami. 
nation or while giving evidence the expert 
would do well to pay attention to every detail, 
howsoever trivial it may appear. Details are 
not triviala to an artist; and the handwriting 
expert is an artist, There must be a touch of 
completeness to the experts performance. 
Often small things speak much more eloqu. 
ently than big things. 

4. An expert should remember his special 
position and the real purpose of his evidence. 
In almost every casa it happens that his 
opinion is favourable to one party or the other. 
He appears in the court as & witness of that 
party. All this is incidental to the legal pro. 
cedure, But it is potential enough to make the 
‘expert biased and partial. An honest expert 
is never a partisan. He expresses his own 
opinion and not that of the client er that of the 
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-and carries ib along. 
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advocate. His business, like that of an advo- 
cate, ig not to support or put up the best of the 


` oasa of the client. He is there to assiat the 


court in ascertaining the truth. It is therefore 
vitally important that he should concern him. 
self only with the facts in the writings and 
interpret them strictly in accordance with the 
acientific principles. This is the only way to 
infuge confidence in his sincerity and imparti. 
ality, To depart from the scientific discipline 
is destructive of his own professional oredil. 
Now as regards the skill in presenting the 
evidence, the expert’s reasoning may be sound, 
his conclusion may be correct, but it serves no 
purpose unless it catches the mind of the court 
A highly skilled and 
competent expert who expresses & correct opi- 
nion may present the facts so clumsily thas 
they scarcely get home, while a less informed 
expert, even if his opinion is erroneous may 
succeed in getting it accepted through some 
skill in the presentation of his evidence. The 
presentation of evidence is therefore of prime 
importance. It is the crowning part of his job. 
The expert is there in the witness box to com- 
municaie his views; and communication of 
views is one of the most subtle arts. The art 
of communication is different from the art of 
identification. The gkilled examiner has to 
assume the different role of a skilled witness. 


The way of presenting evidence of course 
varies with every problem and with the intri- 
cacies thereof. It also varies with the persons 
to whom itis presented. The first and fore- 
most thing to be borne in mind ig that the 
expert is communicating with non-experts and 
the pregentation of evidencs must be such as 
can be understood by laymen, in the written 
form and algo when it ig delivered orally. He 
should arrange his facta connectedly and illusa- 
trate his point of view clearly. It is necessary 
to explain the things in a simple language and 
as briefly ag possible. It is better to start with. 
obvious facts that are easy to understand than. 
to plunge at once into subtle technicalities. 


It is true that some persons possessing goot 
knowledge and intelligence may be lengthy 
eXplainers and they could be at times boring. 
To explain technical matters to those who are- 
not conversant with the subject is not so easy 
ag it might appear. It often becomes necessary 
to explain at length. It is therefore worth. 


while sometimes to endure being bored parti- 


cularly if that helps to solve an intricate pro. 
blem. . 

» We have already noted that the giving of 
evidence ig to inform the court of the basic- 
facta and the inferenceg that could be drawn. 
from them. Sinee the basic facta about the 
questioned writings are observable by the 
court, the presentation of evidence need not 
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the. purpose if the expert has average ability 
for expression. But the expert evidence is not 
a matter exclusively between the court and the 
expert. There are the advocates.of the two 
aides, one examining him in chief and the 
ether ever intent on discrediting him and 
destroying hig evidence. The expert goss to s 
court to give evidence ag & witness and is sub- 
ject to all the ordinary rules about giving 
evidence. Like an ordinary witness he is 
examined and cross examined. Further he 
finds himself representing the cause of one or 
the other contestant; and this is inevitable in 
any case. 

The advocate in whose favour is the expert 
opinion examines the expert in chief. Since 
koth of them would be presenting the same 
point of view, there is the danger of the 
experts assuming in part the role of an 
advocate. While his business is to inform the 
court, he may consciously or unconsciously 
follow the line of the advocate and try to be 
impressive and persuasive. It ia the general 
view that ‘the presentation must be persus. 
sive’. But Osborn says: “No matter how 
many letters a man prints after his name; 
it he talka to impress rather than to inform, 
he is to that extent a kind of pretender’(Z). 
An expert witness therefore must remain 
simply an informer of facts and the probable 
inferences thereof without attempting to be 
persuasive or impressive and he should in- 
form clearly in as simple and unambiguous 
language aa possible. 

On the other hand, the advocate has a duty 
to his client to put up the best of his cage. 
While the purpose of the expert evidence is to 
assist the court in the ascertainment of truth, 
the advocate endeavours to persuade the court 
to arrive st a decision favourable to his client, 
In this regard, -the advocates of both sides vie 
with each other. The natural consequence is 
that the art of persuasion and controversy 
comes into play and gives to the expert əvi- 
dence different hue and colour. The expert 
evidence, then, does not remain purely a dis- 
cussion of facts and principles, nor ig it a 
straight and unhampered endeavour to dis. 
gover the truth. 

The expert does not give evidence in his 
own way; he gives it in the form of answers 
to questions put to him by the chief examiner 
and the cross examiner. He labouras under 
reatrietions and objections. Since his evidence 
is led by the chief examiner, the responsibility 
of presenting the evidence in a way that 
enables the court to understand shifts largely 
to the chief examiner. Sometimes the expert 


Pe eee aaa aa 
1. A. S. Osborn, Questioned Documents, 2nd 
Edn. p. 829. 


Handwriting Export as Witheas 
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may find that hia point of view is not properly 


_ presented, but by and large romains helpless. 


Further the cross examiner hag always an 
interest to question the validity of the expert 
evidence. Oross-examination is an important 
tool to expose the errors (whether honest or 
intentional) of the expert’s conclusions. An 
honest expert would admit his error when 
pointed out. If he be dishonest, he tries to 
skilfully justify hig erroneous point of view. 
When the expert is not in error, the cross 
examiner hag no case.-and yet, impelled by 
his duty to the client, he may attack the 
expert evidence, Since he will have no real 
basis for cross examination, he takes to the 
popular tactics to discredié the expert and 
endeavours to destroy his evidence by confus- 
ing it as much aa he can. He may even bring 
in conflicting testimony of another expert. It 
becomes necessary for the expert to skilfully 
steer clear of the confusion and keep up hig 
face. - i 


Thus we gee that an expert (a dishonest 
expert for one purpose and an honest expert 
for another) soon realises the exigencies of hia 
other role as æ witnesa and the skill necessary 
to meet the situation. But this skill is not a 
part of the gcientific discipline. He should 
first observe other skilled witnesses giving 
evidence and then he should himself appear as 
a witnéas. Gradually through initial failures 
he acquires the necessary skill. An expert 
may be really honest and competent but if he 
does not possess this skill, he is likely to be a 
pitiful failure in the witness box. This does 
not mean however that he is incapable of 
informing or communicating, but it only 
moans that he has not learnt how to inform 
in the face of obstructive tactics, restrictions 
and confusion. 

An expert witness does not take long to 
realise that ho ig lined up with one side in 
any controversy and he has to play the game 
as such. He anticipates the inadequacies of 
the chief examiner’s presentation as well aa 
the obstructive and confusing tactics of the 
Gross examiner. He is naturally obliged to 
plan hig strategy accordingly and tactfully 
follow it. 

Thus a skilled examiner turns a skilled 
witness (or should we say, an artful witness?). 
He-may be a suecess in the witness box. But 
does hig success mean that the court ia cor. 
rectly and convincingly informed? Not 
necessarily so. 


This change of the role of a handwriting 
expert comes as & natural consequence of the 
established procedure of giving evidence. But 
it has at the same time placed the competent 
and the incompetent (or the honest and the 
dishonest) expert on level, and has given 
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room: for the general disparaging observations 
such Qs: 


“Experieneed laymen unite with the mem. 
bers of the legal profession.” 


“In truth, witnesses of this description are 
apt to presume largely on the ignorance of 
their hearers.” 


“The expert speaks from an impregnable 
_ fortress.” 


“An experi witness, however impartial he 
may wish to be, ig likely to be unconssiously 
prejudiced in favour of the side which calls 
him. The mere fact of opposition on the part 
of the other side is apt to create æ spiril of 
partisanship and rivalry.’ 


There have been a number of suggestions 
to free the expert evidence from these pro- 
bable unhealthy tendencies and make if more 
purposeful and informing such as: ‘'The 
expert should be selected by the court”, “The 
expert should be an official expert’, “The 
expert should not be told the contention of the 
party”, nor should he be told which “ig the 
questioned and which is the admitted writing”, 
"Expert evidence should be submitted by the 
court to another expert of its choice for 
scrutiny and comment’, "Expert evidence 
may be presented before a special judge who 
is himself an expert and who will pass on his 
decision on the technical point to the trial 
judge”. 

These suggestions however do not touch the 
core of the problem: how to inform the trial 
court folly and correctly? They presume the 
bias and partiality of the expert witness and 
ignore the-role of the advocate, who is more 
responsible than the expert for the clarity, 
confusion or conflict of expert evidence. There 
may be presumptuous, biased and partisan 
experts. But the point is that the really valid 
expert evidence is as likely as not to be 
informing and convincing. 


Ii the expert evidence is to sərvə its real 
purpose, the expert witness should remember 
that he should speak as a scientific examiner 
rather than as an artful witness. It is true 
that he is subjected to the opposite compul- 
sions of these two roles; but the Court can help 
him. The judge has an important end vital 


1. From Law of Expert and Opinion Evidence of 
Dr, Lawson, quoted in Lalta Prasad v. Emperor, 
(1910) 11 Cri L J 114 (Oadh), 

2, Observation of Best, 


8. Referrin this view Horwill J. tn Sattar 
Khan v, Emp. 1988 MCrC. 287: AIR 1939 Mad 
983: 40 Cri L J 483, criticises and rejects it. 

4, Hari Singh v. Sardarni Lachhmi Devi, AIR 
1921 ‘Lah’ 126 (See also) Abhayanand Misra v. 
oe of Pran AIR 1959 Pat 828 : 1959 Cri 
L 
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part. But often a judge ig either indifferent or 
passive to the experi evidence, ' an 


Sometimes the Courts are inclined to taka 
an indifferent attitude and totally ignore tha 
expert evidences. The implication of taking 
expert evidence is that it is necessary to arrive 
ata conclusion on the questioned documents. 
The judge has to srrive at a conclusion ons 
way or the other. There is no justification in 
totally discarding the evidence and in not 
arriving at a conclusion. 


The judge rarely takes upon himself to 
examine the writings by himself for two 
reasons: (1) That it requires skill and in soma 
cases facts require to be observed with the aid 
of scientific instruments, (b) That his reason. 
ing and opinion are not subject to the test of 
Gross examination, He therefore takes the 
expert evidence to assist him in this task. How . 
far and in what way the expert evidence is of 
assistance depends on how effectively and 
convincingly it ig presented, how it is received 
and undérstood. It is imperative that the 
judge should consider the expert evidence and 
recognise its inherent value. Otherwise he, 
being a non.expert, cannot hope to arrive at a 
correct conclusion. 


A cardinal principle of the judga in accept. 
ing expert evidence is to exercise caution. Alf 
judicial pronouncements emphasize on this 
point. This is because the comparison of hand- 
writing is considered s hazardous mode of 
identification in view of the various inherent 
practical limitations. The judicial dicta how- 
ever do not impose a bar on accepting really 
plausible hypothesis furnished by the expert 
based on visible, tangible facts and sound 
reasoning. It should be remembered here that 
when handwriting is questioned, the only 
scientific method available is“comparison. For 
that matter all the methods of identification 
are essentially methods of comparison. But 
some judges are prone to stretch this caution, 
though in some cases, to its extrame and think 
that it is safer to ignore the entire expert 
evidence, 


Farther a judge is likely to be bored with 
the technicalities of the expert evidence and 
more so when two experts appear on the two 
sides expressing two opposite opinions. He is 
also likely to pay too much importance to the 
direct evidence in the case and may reach a 
conclusion on the strength of that evidence 
alone. But when it is necessary to decide 
scientifically the gennineness or otherwise of a 
questioned writing or signature, direct evi- 
dence should not prejudice or influences the 
scientific process. It needs to ba brushed aside 
till a scientific conclusion is arrived at: In any 





evidence is not a proper solution. - 


.As a matter of fact and law, the expert's 
job is simply to agsiat the Court. 


“The object of expert's evidence is to assist 
the Court in forming its own opinion”. 


This means that the main performer is the 
judge himself. He should therefore have ''s 
will to be informed”, “a will to understand”, 
The Court is not to remain passive and receive 
what is presented before it. 


“In a matter of this kind, the court cannot 
certainly act like an automaton.”? 


“Às one reads the case law and the sections, 

it becomes difficult to subscribe to the view of 

judicis] blindness that a court is prevented by 
law to use its own eyes.’ 


“The correct principle of law is that the 
“testimony of the handwriting expert should be 
taken as a guide and with its assistance the 
court should apply its own observation to the 
disputed writing and reach the conclusion.’”* — 


When the court uses its eyes and applies its 
' mind and has the will to understand, to enable 
itgelf to reach a correct conclusion, it is 
immaterial whether the expert is selected by 
the court or by the party, whether he is an 
official expert or a private expert and which 
party he represents. The relevant questions 
before the judge are: Hag the expert informed 
correctly and completely? Has he specified 
clearly the basic facts and the inferences 
thereof? Are there any ambiguous points? Is 
there any fallacy in the expért’s reasonings? 
What more can the expert inform? and.so on. 
If the judge really wants to understand he 
will at once realise that- 


4. ‘When scientific subjects are investigated 
and discussed in the law, the discussion and 


investigation should be conducted in accord. - 


ance with scientific principles.” 
2. "There ig no such thing as an isolated 


fast and nothing is known until its relations 


are known.’”? . 
8. Inferences are drawn by relating the 


facts to the general principles. Therefore, 


“connect the discussion of the principle in. 
volved to the caas.’’” r 


1. Jitendranath Gupta v. Emperor, AIR 1987 Cal 
=38 Cri L J 818 (SB). 


2, Abhayanand Misra v. The State of Bihar, AIR 
1959 Pat 378 = 1959 Cri L J 898, 


3. Biseswar Poddar v. Nabadwip Chandra Poddar, 
AIR 1961 Cal 300 (at pp, 303-306). 


4, Durga Prasad y. State, AIR 1952 Nag 289=1952 
Cri L J 1225. 


5. A. S. Osborn, The Problem of Proof, p. 258, 
8. Ibid, p., 325, 
7. Ibid, p. 181. 
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Since without such discussion, the judge 
cannot hope to understand correctly, he should 
gee that the expert evidence includes the full 
explanation of facts and a logical interpreta. 
tion of their relations and significance in the 
light of the principles. The facts are there. 
Ha needs them to be shown. When they are | 
related to principles it is not difficult for him 
to understand. 


“The court while dealing with. the evidence 
of an expert witness will take the pains to 
have the expert explain in court the various 
reasons for his opinion.” 


In Joginder Singh v. Ramanand, Becket, J. 
said, ‘The evidences of experts can generally 
be divided into two parts. In the first placa 
there ig their opinion, and in the second place 
there are facts, being highly technical, may 
be difficult for comprehension by the laymen: 
and in that cage the witness should be asked 
to explain them,’ 


It ig now evident that the judge is not 
a passive participant. but an active observer. 
Observation, in the scientific sense, requires 
something more than the passive reception of 
impressions. The expert on his part should 
present hig evidence in such a way that it 
catches the mind of the court and carries it 
slong. The -court on its part should put its 
mind, critically follow the ‘evidence, and 
demand explanation and elucidation wherever 
necessary. 


It should be clear to the judge that ques. 
tiong intended to discredit the expert are not 
going to make the expert evidence more infor. 
mative, nor do they enlighten the judge on the 
scientific points. They simply increase the bulk 
of the deposition of the expert. Any attempt 
on the part of the cross examiner to confuse 
the expert or fhe points under discussion may 
equally confuse the judge. It would therefore 
be well if the judge exercises hig authority and 
restricts the evidence to the discussion of rele. 
vant facts and principles. 

The task of arriving at a gound opinion is 
always fraught with difficulties. A court 
cannot for the reagon, either abandon its duty 
of forming its own opinions or reject the opi- 
nions of a qualified expert merely because hia 
evidence belongs to the variety known ag 
“opinion evidence’. ` In the absence of better 
evidence, opinion evidence has to be utilised 
by courts of law by forming their own opi- 
nions. The only effective safeguard against 
erroneous conclusions is for courts to use thelr 
own powers of observation well and to study 
8. Crown aero he v. Gopal, AIR 1941 Mad 551 


2242 Cri L J 
9. a) Revision No, 846 of 1940 dt, 28-5-1941 
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and use the recognised testa in a manner which 
satigfied the conscience of the court.” 


l, Devi Prasad v. State. AIR 1967 All 64 at 
p. 73 : 1987 Cri L J 184, 


A. 1,8. 


When the judge ssaumes the role of the 
chief, activa performer, it is possible for tha 
expertio harmonise his two roles and appear 
as & truly scientific examiner witness. 
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LAW OF ATTACHMENT AND ITS 
REMOVAL (under Amended C. P. C.) 
By B. K. Amin, Bar-at-law, B.A.(Bom.), 
B.Sc. (Lond.}, Advocate, Supreme 
Court; The New Gujarat Law House, 
Three Gates, Ahmedabad. Pp. xv, 168, 
Price Rs. 21/-. 


Attachment of property is essentially an 
important step in the execution of decree. 
Question ag to its validity requires deep conal- 
deration of several points in their different 
aspects. The author in this small book contain- 
ing 12 chapters lucidly deals with all such 
points preceded by suitable topical headings. 
The book is handy and is priced to suit all 
lawyers practising on the civil side. It con- 
tains useful information and the discussion 
on each point is sufficiently enlightening, re- 
ferring to all the relevant provisions of the 
Code of Civil Procedure. 

The expression “attachment” is not defined 
in the Code. It is now frequently used in 
several statutes other than the Code e.g. 
Income-tax Act and the local Land Revenue 
Code. Members of the legal profession will 
find it very useful when faced with tricky 
problems on point of attachment at any stage 
of the proceeding. §.8.d. 
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CONCEPT OF BONUS. (Including a 
‘commentary on the Payment of Bonus 
Act, 1965) (as amended by Payment of 
Bonus Ordinance, 1977)--Third Edi- 
tion, 1977. By 8S. B. Rao, M.B. A., 
(Minn. U. S. A.) Professor, V. M. 


National Institute of Co-operative 
Management, Poona, Law Publishing 
House, Allahabad. Pp. 261. Price 
Rs. 35. 


This third edition of the E ines on 
bonus has obviously been necessitated by the 
drastic and far-reaching changes made in 
the Payment of Bonus Act, 1965, since the 
publication of the second edition. A thorough 
revision of the last edition together with the 
necessary addition and improvements hag 
meade this edition very useful to thoge con. 
cerned with labour affairs. such as Trade 
Unions, Labour Courts and Tribunals. Labour 
Practitioners, managements, eto. The book 
offers within a small compass, the genesis 
and development of the concept of bonus as 
well as the latest position. 


A cloge scrutiny of the “Full Bench For. 
mule” hag been made after surveying tha 
previous position. The Bonus Commission's 
award has also been fully dealt with and 
lastly the important points on which the 
Bonus Act differg from the "Full Bench For. 
mula” and the recommendations of the Gom- 
mission have been ably noted and stated. 


The subject of bonus hag developed and 
assumed important proportions in India only 
after its independence and the concept, nature 
and purposes of bonus are fast changing. The 
Government has restored the minimum bonus 
of 8.33 p. c. for the accounting year 1976 and 
there is the recent Payment of Bonus Ordi- 
nance of 1977, Under these circumstances, 
the author hag certainly done great gervies 
in bringing out this new and up.to-date edi- 
tion of the book. 

W. N, G, 


CONSTITUTION FORTY-SECOND 
AMENDMENT ACT, 1976. (A criti- 
cal Study) By P. Sheshadri and K. R. 
Acharya, Readers Osmania University 
(Andhra Pradesh) with a foreword by 
Hon’ble Mr. Alladi Kuppuswami, 
Judge, Andhra Pradesh High Court; 
Printed by Director, Dept. of Publica- 
tions and Press, Osmania University 
Hyderabad Pp. 161 Price Rs. 30/- 
U.S.A, $6, U. K. £3. 


The Constitution Forty.Second Amendment 
Act, 1976 hag brought about far-reaching 
changes in the Oonatitutioa. It is a mini 
Constitution itself. The Act has assumed 
great importance and has become a matter of 
national debate. The authors have made a 
modest effort to present a comprehensive and 
detailed study of the various provisions. The. 
study is deep and the analysis is thorough 
and critical. The suthors have extensively 
taken help from learned authorities on the 
subject. However they have exercised great 
caution, restraint and care and dispassionately 
pinpointed the need or the otherwise of tha 
ratention of the provisions or their modifica- 
tion. Their dispassionate and frank exposi. 
tion and their balanced approach throughout 
makes the book more worthy of consideration. 

The Book has been divided into seven 
Ohapters and in chap. VII titled ‘Miscellans. 

us” a brief study on Fundamental Duties, 
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Rights of Civil Servants, All India Judicial 
Services and Parliamentary and Legislative 
privileges is given. 


It is an extremely useful book on the sub- 
ject written in simple lenguage seldom found 
on legal topics. At this oritical juncture 
when amendment of the Act ison the anvil 
the book may prove all the more useful. 

M.V.d. 


Sor eee 


“LAW OF PARTNERSHIP” By Charles 
D. Drake, M.A,, LL.B., (Cantab), Pub- 
lishers “Sweet & Maxwell’ London, 
2nd Edition 1977, (Tripathi) £ 4.00. net. 
Pages 266. 


Days of ‘sole entrepreneurship” sither in 
industry or in business are almost over. 
People have long back realised that combines 
of two or More persons either in partnership 
or in corporate bodies like companies waa 
more beneficial both to themselves and to 
their enterprises. 

When two or more persons come together 
they not only combine their skills but also 
pour in their partnership their resources. 
However their relations inter se and their 


dealings with outsiders could not be governed . 


on mere goodwill or mutual confidence. It ig 
there that legislature stepped in and passed a 
comprehensive statute in 1890 the (English) 
Partnership Act. 


This legislation has provided guidelines 
for similar enactments throughout the Com. 
monwealth countries. Indian Partnership 
Act 9 of 1932 has as its basis the English 
Partnership Act, 1890 as is evident from the 
history of the Indian Partnership Act though 
Indian Act has adapted the provision of the 
English statute by necessary addition and 
alteration as suited to Indian conditions. 


However, it must be accepted that commen. 
tarios on the English Act and judicial prece- 
dents of English Courts though not binding 
on Indian Oourts do provide: guidelines in 
interpreting the provisions of the Indian Part. 
nership Act. It ig on this aspect the hook 


ander review will prove ita useful merit in 


Indian Courts. 


This second edition hag not only been re. 
vised but certain new chapters have also been 
added. Of particular interest should be the 
chapter on ‘‘Taxation of Partnership.” An. 
other interesting feature is the inclusion of a 
short treatment on ‘Criminal liability of 
partners,’ 

The author has dealt with the subject 
ducidly perhaps keeping in mind the use of 
this book for students. However, the treat- 
ment of each topic or gection leaves nothing 
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wanting even for an experienced lawyer or 
for a judge. All statements are supported by 
useful precedents. 


After dealing with the statute in the first 
five chapters, in succeeding chapters author 
has dealt with allied matters such as ‘‘Pro- 
cedure in actions by or against partners’, 
“Bankruptcy” ‘Taxation’, ‘Capital Gains” 
otc., otc.. These have added to the usefulness 
of the book. 


At the end, bare text of the English Part- 
nership Act (1890) is also given. Glossary of 
the cage law cited and a comprehensive index 
—two essential features of a good law book 
are algo there. 

Evon in India this book, we feel, should be 
quite useful and a good addition to the libraries 
and to individual lawyers and Judges. 

B.D.B. 





THE ENGLISH LEGAL SYSTEM, 
‘Concise College Texts by Keith J. 
Eddey, Solicitor, Principal Lecturer in 
Law, Oxford Polytechnic: Published by 
Sweet and Maxwell (Tripathi) 2nd 1977 
Edition, Pages-xv + 179. Price £ 2.60. 


The Second Edition of this book has been 
published after lapse of six years. This period 
has seen significant changes in the English 
Legal System. The Book is written for stu- 
dents new to law and ib provides straight- 
forward introduction to the English Legal 
System. The author has get ouf all the major 
elements of the legal structure explaining 
each in turn in clear, simple easily under- 
standable language without burdening with 
footnotes or excessive Gross-references. The 
analysis of the subject is sufficiently comprehen. 
sive and the attempt is to describe the various 
elementa of the system as they now exist. 
There is no attempt to deal at length with the 
legal principles developed in those branches 
nor ig much emphasis laid on the procedure, 


The Book is algo illustrated with diagrams 
showing structures of Oivil Oourts and Crimi- 
nal Courts. This helps the beginners to 
grasp the subject quickly and the impres- 
sions on the minds would linger for quite a 
long time. The book has been amended and 
made up to date by incorporating recent cases, 
statute examples and the latest available statis. 
tics. It is hoped that the students would get 
further acquaintance with the system of law. 

) M.Y.ds 
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HAND BOOK ON THE BOMBAY 
STAMP ACT, 1958. By C. H. Trivedi, 
B.A.. LL.M.. Published by Vora Pra- 
akshan, Ahmedabad, 1977 Edition, 
Pp. 180, Price Rs, 15/-. 


This book also incorporates the Bombay 
Stamp (Gujarat Amendment) Act, 1977 and 
the Bombay Stamp Rules, 1939. In one way 
or the other every citizen is connected with 
stamp duty. Therefore, besides the Law Prac. 
titioners, Bank Authorities and the Govern. 
mont Officers, a layman should also have some 
elementary knowledge of this Act. With this 
aim in view the book ig written in a lucid and 
easily understandable language. Notes are 
given under sections. Important and up to 
date case law has been incorporated. Subject 
index is also added at the end. These will 
increase the utility of the Book. _ 


The Book opens with an IMPORTANT 
NOTE to clear some misunderstanding pre- 
vailing among the learned persons as to whe- 
ther a REOBIPT ig chargeable under the 
provisions of the Bombay Stamp Act. The 
author has succinctly clarified the position. 
The Book on the whole will gerve a useful 
purpose, , 
. M. V. J 
ALL INDIA DEBT RELIEF MANUAL 

— (Containing exhaustive commenta. 

ries on U. P. Debt Relief Act, 1977 

along with Rules; Forms & Notifica- 

tions and Debt Relief Legislation of 

Maharashtra; Jammu and Kashmir; 

West Bengal; Himachal Pradesh; 

Tamil Nadu; Bihar; Karnataka and 

Kerala). By B. C, Shukla, M. Com., 

LL.B. (H. J. S.); 1977 Edn., Law Book 

Mart, Amin-ud-Daula Park-Lucknow; 

Pp. viii, 96; Price Rs, 17.50. 


Money Lending is ancillary to every com. 
mercial activity and the benign effects of 
borrowing cannot be lightly brushed aside. 
But where guch lending facilitates no flow of 
trade but merely stagnates the rural economy 
and strangulates the borrowing community, 
its malignant effects have to be curbed with 

heavy hands. 

A number of States have enacted legisla. 
lations for providing relief from indebtedness 
to the weaker sections of the society. This book 
is a short commentary on the provisions of the 
U. P. Debt Relief Act, 1977, and the ruleg 
made thereunder. Sister legislations of other 
States have also been reproduced in the 
Appendix to facilitate a comparative study of 
the various provisions of the enactments. 


The book would be useful to the Bench 
and the Bar; Banks and the Borrowers; Social 
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workers engaged in — work and rurab 
reconstruction. 
L., K, K. 


RE RED 


THE SUPREME COURT OF INDIA. 
AS AN INSTRUMENT OF SOCIAL 
JUSTICE. By § Bakhshish Singh, 
Sterling Publishers Pvt. Ltd, 4B/9, 
Safdarjang Enclave, New Delhi, Pp, 
303. Price Rs. 60. 


Ig the Supreme Court responsible for the- 
injustices in our society? Is it an obstacle in 
the march towards social justice for all? Are 
& handful of judges sitting in judgment with- 
out any regard for the aspirations of the 
majority of the people of India? In this 
book, the author made a detailed study to- 
arrive at hig answer to these questions in ® 
dispassionate manner. The author has exa. 
mined the adverse effects of some of tha im- 
portant decisions of Supreme Court on the 
living conditions of the backward and sche. 
duled castes, women and children, minori- 
ties and working classes. The dissertation: 
gives a birds’-eye. view of the social position 
of the Supreme Court in Indian polity under- 
our Constitution and makes a brief survey of 
the part which the principles of natural jus- 
fice have played in securing social justice. 

Our Constitution enjoins on judiciary to. 
uphold the Constitution and makes the Supreme 
Court, final arbiter and interpreter of the: 
laws. ‘The Constitution also seeks to reach 
the goal envisaged in the preamble and the- 
Directive Principles, and promires justice 
social, aconomic snd political. To achieve: 
these, law ig an effective weapon, but if the 
judiciary in interpreting if acta sas a clog 
upon the initiatives taken by the Legislature: 
or the Executive, then the gos! will only re- 
main a utopia, The Constitution being s- 
living document, the interpretation should he 
such that it will make laws assume beneficial: 
form so that the process of interpretation 
makes them conterminous with the avowed 
aims of the Constitution. In this task the lead. 
given by thea Supreme Court has beon əxa- 


mined by the author with reference to impor- 


tant cases, in the Court, While analysing: 
these decisions, the author haa expressed oer. 
tain opinions candidly without disrespect to the- 
Court. The Supreme Court has to function 
within the two inherent limitations :— . 

(i) It must function within the field sas- 
signed to it within the provisions of statutory 
law; and 

(ii) It can only give a decision in disputes: 
actually brought before if, 


-In other words, oursia a disputant system 


and the judiciary cannot decide any hypotheti- 


on -m 


oal problems, Taking into account these 
limitations some of the conclusions arrived st 
by the author may be, briefly, stated ag 
under : i 


The Supremes Court has failed as an instru- 
ment of social justice in some cases parti- 
cularly in regard to property rights 6. g. in 
Golekhnath's case the court created a stalemate 
by making Fundamental Rights immutable 
and declaring that the Parliament had no 
power to abridge or repeal any of these rights. 


The Supreme Court has given adequate 
support to the causes of weaker sections of 
Society whenever occasion arose. It has 
utilised the Directive Principles of State 
Policy to uphold the social welfare legisla- 
tions concerning Prohibition, Wages reserva. 
tion ete. 


The author has concluded his study ‘with 
the hope that the Supreme Court will in 
future correct its shortcomings and shall play 
the role perfectly and without blemish.” It 
is hoped that this book will stimulate further 
research and study on this subject. 

U.S.D. 
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COMMERCIALLAW IN A CHANGING 
ECONOMIC CLIMATE. By Clive M. 
_ Schmitthoff, LL.M., LL.D. (London), 
Dr. Jur. (Berlin), F. I. Ex., Barrister, 
Visiting Professor 


and the University of Kent at Canter. 
bury: Hon. Professor of Law and at 


the Universitat Bochum, N. M, Tri-' 


pathi Private Ltd., Bombay, Pp. 49, 


These lectures on ‘Commercial Law in Chang. 
ing Economic Climate’ known as Gresham’s 
lectures of 1976 iurnish very instructive guide- 
lines for the legislative bodies all over the 
world in view of the fact that commerce plays 
B very Vital role in the economie and gocial life 
of every nation. The author has,'in a scholarly 
manner. brought out the distinctive features 
of Commercial Laws by tracing its growth 
from middle ages till the present century. He 
has, likewise, stressed the need of uniform 
law of International trade to guide the inter- 
national commercial relations to reduce the 
legal difficulties caused by different national 
laws. Keeping in view the need of protecting 
economically weaker section of the society, he 
has algo pointed out the need of separating the 
commercial law as applying to home transac- 
tions and the law of international trade. He 
| hag also highlighted the importance of Com- 
mercial Arbitration and Commercial Courts. 


.. The most important feature of the book ig 
that the author hag chalked out a massive 


REVIEWS 


in International. 
Business Law at the City University. 


‘Journal 577 


programine of legislative reform forthe legis. 
lators everywhere with reference to such vitat 


‘subjects as Commercial Law and Oompany 


Law by citing important case law bearing on 
the subjects and opinions of the acclaimed, 
jurists. He brings home the need for the 
reform in the words “‘in any event, time has: 
come when we oan no longer muddle through. 
We must build anew. We must be bold, we- 
must build for the future.’ 


The book would commend itself to a variety 
of readers avery where by the wide sweep of 
vital subjects it has covered. 

S. N. V. 
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CURRENT LAW STATUTE ANNO- 
TATED, 1976. Edited by Peter Allsop... 
M.A., Barrister. General Editor and 
Helen E. Tate, LL.B., Barrister, Assis- 
tant General Editor; Published by 
Sweet & Maxwell Ltd. and Steven & 
Sons Ltd. and printed in Great Britais.- 
by the Eastern Press Ltd., London and 
Reading. (Tripathi). 


This book contains all the Acts and Mea- 
sures passed by the Parliament of the United: 
Kingdom in 1976. Besides the Statutes of 
1976, fully annotated, the book contains æ- 
‘Chronological Table’ and ‘Index of Short- 
Titles’ and Statute Citator, 1976. This edi. 
tion of the “Current Law” Statute Citator, 
1976, is a Noter.up to the Statute Book for- 
the period January to December 31, 1976. It- 
comprises in # single’ table: (i) Statutes 
passed; (ii) Statutory Instruments issued under 
rule-making powers; (iii) Cases on the Con- 
struction of Statutes; and (iv) Statutes re- 
pealed and amended. 


The Chronological table gives a list of 86 
Acts of which the first 48 are included in 
Volume I of this Book and the rest of the 40: 
Acts and 4 Measures stand included in 
Volume II. Hach Act is numbered as a. 
Chapter in the Ohronological Table. There is: 
also av alphabetical ‘Index of Short Titles’ 
wherein the corresponding Chapter numbers- 
of the Ohronological Table have been cited for 
facility of reference. 


For each Act there are explanatory and: 
elucidatory annotations. Every legal practi- 
tioner has at all times to keep himself fully 
abreast of all the developments affecting his. 
field of work so aa to be able to wield the- 
weaponry of laws, to the fullest advantage.. 
This book should therefore, constitute an» 
essential. even indispensable, part of the- 
working equipment of every legal practitioner 
in the Conduct of Oases entrusted to him. 
Serving ag it does, the needs and interests of 
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’ the legal profession in the United Kingdom, 
the importance and usefulness of the book can 
bardly be over-emphasised. U. 8. D. 
THE IMPORTS AND EXPORTS 
(CONTROL) ACT, 1947 (as amended 
by Act 12 of 1976). By Subodh Mar- 
kandeya, B.Sc. LL.M., Advocate, 
Supreme Court of India and Miss 
Chitra L. Bhadri, B.A., LL.M., Advo- 
cate, Supreme Court of India, N. M, 
Tripathi Private Ltd., Bombay. Pp. 307. 
Price Rs, 50. 


The commentary on the Imports and Ex~ 
ports (Control) Act, 1947, is a deep and syste- 
matic study of the Jaw of importa and exports 
in India since before independence. The learned 
authors have given elaborate and extensive 
information regarding the legislative changes 
and noticed all important and relevant case 
iaw on several aspects including constitutional 
validity in relation to all important sections. 
The lucid explanatory notes and comments 
with up-to-date case law on powers of the 
Authority under tha Act to prohibit importa, 
to search, enter and inspect imported goods, 
power to stop conveyances, to search, seize and 
confiscate them with goods ote. will be found 
useful by the bench and the bar. The authors 
have snhanced the usefulness of the book by 
giving cognate provisions in the Oustom Act, 
1962, Foreign Exchange Regulation Act, Gold 
Control Act etc, and comparing provisions in 
these Acts with the provisions of the Imports 
and Exports Act. 

The authors have algo pointed out the 
lacunae in the Act. Observation with regard to 
absence of extra-territoriality is an instance in 
point, Thig feature can be made use of to 
make the Act fool-proof. BN.Y. 





CRIMINAL LAW. By Colin Howard, 
LL.M. (Lonad.) Ph. D. (Adelaide) LL.D. 
(Melbourne.) Hearn Professor of Law 
in the University of Melbourne, with 
assistance on the Victorian Law of 
Theft from I. D. Elliott, LL.B. (Melb.) 
J. D. (Chic.), Senior Lecturer in the 
University of Melbourne, Third Edition 
1977, The Law Book Company Lid. 
Sydney (Tripathi) Pages liii and 461. 
Price A $ 21.50. 


The first and second editions of this book 
had been issued under the title ‘Australian 
Orimineal Law”. The word “Australian” hag 
boen omitted as much of the discussion is of 
general application and precedents and periodi- 
sal literature are cited from all over the 
common lew world. 

The main change in this edition is the 
expansion of the theft chapter to include a 
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separate section on the recent Victorian legis- 
lation which follows very closely the text oi 
the Theft Act (1968) (Eng.). 


This book containg six chapters and tha 
topics dealt in each chapter are as follows: 

(1) Preliminaries (2) Homicide (3) Assault 
(4) Theft (5) Ancillary Besponsibility and 
(6) General Concepts. Hach topic has been 
discussed with lucid illustrations from the 
decided cages. 

This book contains Table of Cases, Tabla cf 
Statutes, Bibliography and an elaborate Index. 
The law is stated ag on 80-6.76. O0,W.M. 
CONCISE COLLEGE TEXTS — CON- 

TRACT. By F. R. Davies, M. A. of 

Gray’s Inn. Barrister, Senior Lecturer 

in Law. Brunel University, Third Edi- 

tion, Sweet & Maxwell, London. 


This is one of the best Text Books aver 
written on Contract. The two earlier editions 
have already established, and justifiably too, 
the book as a hot favourite and highly praiged 
text book for students and teachers of Contract 
law. ‘This third edition of the book ig replete 
with naw statutory and case law material 
which has enhanced its usefulness as a guide. 
book. One of the most remarkable features 
of this Text Book is the lucidity and simplicity 
of the authors style, A legal text book written 
in & conversational style is indeed a rarity. 

A Contract is an agreement which binds the 
parties. This book examines the Contract at 
bond. The suthor hag divided the book into 
five parts. Part one deals with “Typing the 
bond’, in which the concepts of Offer and 
Acceptance, Consideration and Intention to 
Contract have been lucidly explained and 
illustrated. 


Part Two which bears the title “What is 
within the bond” elucidates Express Terms, 
Implied Terms and Exemption clauses in the 
bond. In Part Three various kinds of defects 
to be found in bonds such as absence of requir. 
ed formality, misrepresentation, duress and 
undue influence, incapacity etc. have been 
explained with admirable clarity. Part Four 
bears the title ‘Who is within the bond” in 
which the implication of the concepts of 
privity of contract, Assignment and Agency 
have been outlined. In Part five which has 
been aptly styled as “Untying the bond”, the 
author has discussed and explained the four 
ways in which a contract may come to an end 
i. e. by performance, agreement to discharge 
or vary & contract, frustration and breach; and 
finally has concluded this part by examining 
the various remedies for breach of contract. 


Dealing with everything from the creation 
of a Contrast to the remedies for its termima- 
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‘tion, this is, indeed, an ideal introductory book 
which can safely be relied npon to develop a 
veal understanding of the fundamental princi- 
ples underlying the law of Contract. Students 
‘for law degrees, practising lawyers and legal 
executives alike, will find this book of valu- 
able assistance. The book contains a Table of 
‘Cases, a Table of Statutes and a useful a 

U.8.D. 


ADOPTION OF CHILDREN (8th Edn.). 
By J. F. Josling. Solicitor; Oyez Publi- 
shing Ltd. 1977, London Tripathi, 
Bombay, Pp. XVIII 225, Price £ 7.50. 


Till June 1977 neither the law nor the prac- 
tice relating to adoption could be said to be in 
a settled state in England. ‘The provisions of 
tne Children Act 1975 which amend the pre- 
vious statutes and embody new concepts and 
procedures, are being made effective gradually. 
‘his book notices such changes. The provisions 
of the Act which have not yet come into force 
have also been noticed at appropriate places. 


In England and Wales a legal adoption is 
effected by an “adoption order” which vests in 
he adopter the parental rights and duties 
relating to child. This book deals with the 
surrent procedure in the magistrates’ Courts, 
the County Courts and the High Court for 
‘obtaining such an order. 


This book contains eighteen Chapters having 
suitable indicative headings and sub-headings. 
Appendix-I contains the different forms for 
different purposes used in the courts concerned. 
It also contains Schedules 3 and 4 to the Adop- 
tion Agencies Regulations, 1976. Appendix IL 
gives Summary of adoption provisions of the 
Ghildren Act 1975 even thoagh not in opera- 
tion on 26.11.1976. The Table of Oases en- 
fista 112 — Cases followed by a list of abbre- 
viations as referred to in this book. The book 
ends with a useful index of all necessary and 
relevant topics, This book will be a practical 
guide to the Bench and the Bar on law of 
edoption in vogue in England. § S.G, 


“HUMPHREYS’ DISTRICT REGIS- 
TRY PRACTICE & PROCEDURE.” 
By Hugh C, Collins LL.B., Chief Clerk, 
County Court and District Registry. 
Birmingham, 2lst Edition, 1977. Pages 
xli—-223, Price £ 7.00 Published by 
Oyez Publishing Limited London. Tri- 
pathi, Bombay-(400002.) 

Between 1921 to 1977, no less than Twenty- 
one editions of the book had tobe brought 
out, itself speaks volumes for the utility of 
this book, which though deals with terse facts, 
it appears sells like popular fiction. 

The book essentially daals with administra- 
tive, Ascal and procedural matters that are 
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obtained in English Courts. The near parallel 
in our legal system would be the Suprema 
Court and High Court Rules and Orders ad- 
ministered and operated by the Hogistrars of 
thess Courts. | 

All matters which need attention in causes 
coming under Chancery Division and the 
Queen s Bench Division, including Admiralty 
(but excluding Matrimonial causes) are dealt 
with in this book, in & very Crisp and pointed 
manner. This is not & legal treatise but a handy 
references book for matters arising at every 
conceivable atage of legal proceedings. 

Before a case is heard in open court in 
presence of lawyers on both sides a lot of legal 
back.stage work has to be done before the 
hearing in open court can be regularised. This 


_ book ig of real value there. 


It hag already proved ita usefulnass in U.K. 
and it stands to the credit of the Editor that ha 
is further required to continue the editing in 
future also. This paper back, is neatly printed 
in easy to read type on good paper. The utility 
is further enhanced by giving apecimen pro- 
formas for various matters in the Appendix.I 
List of District Registries with reference to 
County Court Districts in Appendix-IT and a 
generous index. 

The book no doubt has been of valuable 
service to the litigants, Jawyers and courta in 
U.K. in the past and is going to be useful 
there in future also though it cannot for ap- 
parent reasons have the same aa a eae 


SS , 


“COMPULSORY PURCHASE AND 
COMPENSATION” by John K. Boyn- 
ton M.C.DL. LL.B. PRTPI. Chief Exe. 
cutive of Cheshire County Council, 
Fourth Edition, Pages xlvii plus 302 
Price £9.75, Publishers Oyez Publishing 
Ltd., London. N. M. Tripathi, Bombay. 


Since this book was first published in 
England in 1964, the succeeding thirteen 
years have seen three successive editions of 
same in 1968, 1974 and 1977. The repetition 
of editions shows that this book hes been well 
reteived by the legal profession in U. K. 


No legal system can remain static. It muat 
reflect the growth of the thoughts and the 
needs of the cémmunity by way of amend. 
ment of the old law and by passing of new 
enactments to cater for the needs of changed 
circumstances. In U. K. there have been 
mainly three principal enactments that covered 
the field of compulsory purchase and compen- 
sation. The Compulsory Purchase Act, 1965. 
The Land Commission Act, 1967 and The 
Land Compenastion Act, 1973. The- later 
enactments having a bearing on compulsory 
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purchase and compensation are Community 
Land Act, 1975 and Development Land Tax 
Act, 1976. The author has taken a compre. 
hensive note of all these enactments in his 
present work and it is no wonder that the 


volume in thig fourth edition grew from mere: 


103 pages in tha first edition to 302 pages in 
this. 

To make the law clear and understandable 
to the common man whose land may be com. 
pulsorily acquired by the State as algo to the 
authorities responsible for compulsory pur- 
‘chase, this book is going to be a beacon light, 
through the jungle of complexities of law to 
show the correct path to just action and 
adequate compensation. 

Although thig book is entirely on English 
law, yet in India, where wa have gimilar 
enactment like. Land Acquisition Act (1894), 
this book is likely to serve a valuable help. 

In a developing nation like India occasions 
to purchase land compulsorily are numerous. 
Defence, Industry, Railways, Airports, Roads, 
new townships are some of ihe items where 
need for land ig growing and compulsory pur- 
chase hag to be indulged into by the State. 
keeping in view the provisions of Arts. 19 (f) 
and 31 of the Constitution. It is here that 
the book should prove helpful to the individual 
in securing adequate compensation to the local 
authority, to the industry in getting its re. 
quirements of land fulfilled, consistent with 
their needa. 

To a lawyer, the Tribunal and the Court 

the book may be very handy in knowing what 
is the trend of thought in U. K. in similar 
gituationgs. The book should be a good addition 
to any legal library. | 
The table of cases referred to, the ligt of 
all enactments dealt with, the various sappen- 
dices dealing with draft, procedures and a 
copious index have made this book useful for 
ready reference on any topic of importance in 
matters of land acquisition. B.D.B. 
MULLA’S PRINCIPLES OF MAHO. 

MEDAN LAW: 18th Edition: By 





M. Hidayatullah. Former Chief Justice © 


of India, and Arshad Hidayatullah of 

Trinity College Cambridge, Member 

Lincoln’s Inn, Advocate, Bombay High 

Court. Published by N. M. Tripathi 

Private Ltd. Bombay. Pages Lx & 424: 

Price Rs. 30/.. 

Mulla’s ‘Principles of Mahomedan Liaw’ hag, 
for over seventy years enjoyed @ unique repu. 
tation and popularity. It is no exaggeration to 
pay that the work is now a classic which has 
now entered in its Eighteenth Edition. The 
author himself had edited the first ten editions 
of the book and thereafter it was edited by 

ach distinguished and eminent persons as the 
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Rt. Hon'ble Sir George Ranuin, Bir 8. Ranene- 
kar and Sir Sultan Ahmed. This and the two 
əarlier editions have been edited by Shri M. 
Hidayatullah, the former Chief Justice of Indis. 
who is one of the most distinguished legab 
luminaries of India. 


The great attraction of the book ig the esse 
and clarity with which the Islamie Law ag 
applied in India and Pakistan has been out- 
lined. One of the notable features of the book 
is the introduction which gives &- proper 
insight into the mechanics and methodology 
of Islamia law and traces itg history and 
evolution and rounds off the account with 
bird’s eye.view of ther eforms now being made 
and the problemg attending them. It thus 
places the whole subject matter in a proper 
perspective and creates interest in the students 
for further study. 


- The book has retained its original sahsme 
through ajl theses editions ag no changes were 
considered necessary or desirable. As observed 
by the author in hig preface to the Sixteenth 
Edition, the name of the book '‘Mahomedan 
Law” has been retained but it would appear 
that he did not feel very happy about the use 
of this expression which had been coined by 
the English. Islamic law gays the anthor, was. 
not Mabomed’s law and therefore the expres- 
gions ‘Mahomedan’ and ‘Mahomedanism’ were 
not correct The proper expressions according 
to the author are Islamic Law and Muslim 
Liaw, for which: Pakistan Courts have shown 
preference. Ag tha expression Mahomedam 
Law has taken deep roots in this country it 
may not perhaps be worthwhile to think of 
making a changes. A noteworthy feature of the 
British rule in India was its respect for the 
customary and personal law which was nob 
repugnant to natural justice. Thus we find in 
India that the customary and personal law of 
Hindus and Mahomedans remained part of the 
law of the country and the principles of these 
personal laws have been crystallised by desi- 
gions of Courts. In this edition of the book 
case law up to July 1976 hag been included. 


The book will ba found to meet all the 
requirements of judges, lawyers, teachers and 
students. The book covers all aspects of 
Mahomedan law as applied in India, and sack 
topic has been dealt with tucidly and in an 
easily assimilable manner. Besides, an exten- 
sive Introduction provides useful information 
about the basic sources of the law viz. (i) Koran 
(ii) Sunna or Tradition: (iii) Ijmas or con- 
sensus of opinion and (iv) Qiyas or analogical 
deductions. Besides a Table of Cases, the book 
also contains two bibliographies which can be 
extremely useful for further ee z 
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li The Hon’ble Mr. Justice 
} MIAN JALAL-UD-DIN, Chief Justice, 


High Court of Jammu & Kashmir. 


Appointed Judge, High Court on 10-7-1968 and Permanent Judge on 17-6- 1970. 
Acting Chief Justice from 17-11-76 to 21-12.76 and thereafter from 9-11.77 
to 14.2.1978. Appointed permanent Chief Justice of Jammu and Kashmir 
High Court on 15.2-1978. 
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The Hon’ble Mr, Justice, 
A. P. SEN, Chief Justice, 
Madhya Pradesh High Court. 





The Hon’ble Mr. Justice, 
C. P. SINGH, Judge, 
Madhya Pradesh High Court. 
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The Hon’ble Justice 
Mrs. PRATIBHA BONNERJEA, 
Judge, Calcutta High Court. 
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The Hon’ble Mr. Justice 
DEOKI NANDAN, 
Judge, Allahatad High Court. 


Born in 1921 in a family of 
educationists. Had a distinguished 
academic career. Secured second 
position in order of merit at the 
LL. B. examination. He was called 
to the Bar in January, 1955. - Was 
appointed in 1971 as the Standing 
Counsel for Income Tax Work at the 
High Court. He took oath of office 
as Judge on 17-11-1977. 
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The Hon’ble Mr. Justice PREM NARAIN GOEL, 
Judge, Allahabad High Court. 


Born on 4th December 1920 at Bulandshahr. Educated at Agra University 
and Allahabad University. Brilliant academic career. Joined the Judicial service as 
a Munsiff in May, 1945. Promoted is District and Sessions Judge in October 1967. 
From 1969 to 1971 he was the Registrar of the Allahabad High Court. Took oath 
of office as Judge on 17-11-1977. 
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The Hon’ble Mr. Justice RAJA RAM RASTOGI, 
Judge, Allahabad High Court. 


Born on 10-9-1920 at Badaun. Had University education at Allahabad Univer- 
sity. Secured first position at the LL.B, examination. Was appointed as Special 
Judge, Anti-corruption, Lucknow, in January, 1969 and became a Judicial Member, 
Income Tax Appellate Tribunal on 8-11-1969. Took oath of office as Judge, High 
Court, on 17-11-1977. 
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JOURNAL SECTION 
“LEGAL PROFESSION AND ROLE OF BAR COUNCILS” 


By ari D. R., Doanvuxa, 


Hon’ble Shri Mohan Dharia, Hon’ble Shri 
Shanti Bhushan, Shri Vijayrao Mohite, Mr. 
Vica.Chancellor, Friends at the Bar, My dear 
Students, Ladies and Gentlemen ; 


At the outset, I congratulate organisers of 
this function i.e., Friends Legal Aid Centre 
sponsored by the Legal Aid Centre, Pune, of 
the Bar Council of Maharaghira, to hold First 
Practical Training Seminar for Law Students, 
rat of- its kind at Pune: I am thankful to the 
organisers of this function and particularly to 
my friend Shri Vijayrao Mohite, a member of 


the Bar Conncil and ‘its former Vice:Chair.: 


man, for inviting me to share my thoughts 
with the distinguished audience of to-day in 
this inaugural session on the. problems affect- 
ing legal profession. It is undoubtedly & pri- 
vilege to participate in a function which is 
graced by our worthy President Shri Mohan 


Dharia, Hon'ble Minister of Commerce, Civil 


Supplies and Co-operation, and our Popular 
Law Minister Shri Shanti Bhushan: I: have 


gone through the subjects to be discussed: 
during the course of business sessions and ‘the. 


names of eminent lawyers who have agreed 
to spare their valuable time in making the 


seminar a great success and lam quite happy. 
about the same. [have brought with me tha: 


good wishes of the entire legal fraternity of 


Advocates throughout. Maharashtra and also. 


of my distinguished colleagues in the. Bar 


Council and I wish the organisers and: the’ 


students participating in the Seminar a-great 


success. I have no doubt that similar practical 


training Seminars for law students will soon 
be organised at other placeg in Maharashtra by 


the Bar Council and Bar Associations in co. 


operation with Universities Law Colleges, Law 
Professors, Lawyers and the law students. 

T propose to talk this pleasant morning on 
the subject "Legal Profesion and Role of 
Bar Council”. The lawyer of the year 1978 is 
undoubtedly at the cross road and it would be 
correct to say that the very system of admin. 
istration of justice which ig prevailing st pre- 
sent in our country is on trial. Lawyers 


played @ very vital role in the freedom strug. ` 


‘gle and the greatest patriots and citizens of 
our country had the honour to belong żo the 
legal profession like Pandit Motilal Nehru, 
‘fej Bahadur Sapru, Dr. B. B. Ambedkar, 
(Bhulabhai Desai, Dr. K.M. Munshi, Sir Alladi 
Krishnaswami Iyer and several others. It is a 


LleB., Advocate, Chairman, Bar Oouncil of Maharashira.* 


well known fact that in the recent struggle to 
restore fandamental rights back to our coun- 
trymen and pre.emergency status to the Bar 
Councils, two of the Hon’ble Chief Guests of 
to.day did play a very important role. The 
organisers of this function can therefore take 
legitimate pride in the fact that they have 
been able to secure blessings of our Chief 
Guests for success of this Seminar. Our front 
ranking lawyers in the country can compete 
with lawyers of any other country in respect 
of their knowledge of law, jurisprudence and 
other allied. subjects and professional exper. 
tise. With all this, it cannot be truthfully said 
that everything is well with the profession. 
Some introspection and retrospection in this 
respect ig necessary. Even to-day we have a 
pathetic scene of lawyers standing at the gate 
of Esplanade Court at Bombay soliciting briefs 
and quarrelling amongst themselves for the 
sake of a few rupee’ which would put any 
one of us to. shame. Legal action taken against 
such lawyers under ‘the disciplinary jurisdic. 
tion of the Bar Council has not proved com. 
pletely deterrent and many times witnesses 
are not willing to:come forward and give evi. 
dence. There is a lot of scope for bright young 
people in the legal profession. The difficulty - 
however is that first class students are not 
attracted towards legal profession and most of 
the students who come for study of law resort 
to law course when they are unable to secure 
admissions in subjects like medicine, engineer- 
ing eto, Accordingly their general grounding 
is mediocre. Juniors at the Bar have got to 
be provided with ample opportunities by way 
of continuing legal education, availability of 
chambers and & fair and reasonable oppor. 
tunity and encouragement by all concerned in 
order to enable them to develop their person- 
ality and make a headway in the profession. 
A junior of to-day is a senior of to-morrow. 
It ia the duty of seniors as well as judges to 
encourage the new entrants to the profession 
and treat them with love amd affection. This 
is what we owe to the new generation to the 
minimum. 

The conditions of service in judiciary are: 
not at all attractive. The former Law Minister,. 
Hon'ble Shri H. R. Gokhale had resigned’ 
from judgeship of the High Court of Bombay 
on the ground that the salaries of the High 
Court Judges were most inadequate. Nothing 


* Speech delivered on 6-2-1978 at the Inaugural Function of the First Practical Training Seminar 


for Law Students, 
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whatsoever has been done in thst direction. 
The Law Commision of India in its Four- 
teenth report quoted part of the speech of 
Sir Winston Churchill, which he made in 
moving & bill for raising the salaries of 
Judges. The whole speech deserves to be 
read, but I will content myself by reading 
two extracts :— : 


"The gervica rendered by Judges demands 
the highest qualities of learning, training and 
character. Thege qualities are not to be 
measured in terms of pounds, shillings and 
pence according to the quality of work done. 
A form of life and conduct far more severe 
and restricted than that of ordinary people is 
required from Judges and though unwritten 
hag been most strictly observed. They are at 
once privileged and restricted. They have to 
present a continuous aspect of dignity and 
conduct.” 

He further observed : 


"The Bench must be dominant attraction to 
the legal profession, yet it rather hangs in 
the balance now and heavily will our society 
pay if it cannot command the finest characters 
and the best legal brains which we can pro- 
duce ; and heavily will our country pay in an 
epoch where our relative material power hag 
diminished, we do not sustain those institu- 
tions for which we are renowned.” 


I am sure that our Hon'ble Law Minister 
being fully familiar with the conditions of 
service shall do his best in this regard imme. 
diately and before it is too late so that the 
best legal talent can be attracted towards judi. 
eial offices both at the highest level as well'ag 
at the’ level of subordinate ‘judiciary. The 
conditions of service in respect of subordinate 
judiciary are most distressing. A stenographer 
in a private company gets better salary than 
our Civil Judge, Junior Divigion. It appears 
that in answer toa question asked by an 
' Hon’ble Member of Parliament, the Hon'ble 
Minister for Law, Justice and Company 
Affairs recently stated on the floor of the 
House that the proposal for making rent free 
accommodation allotted to Judges of High 
Courts and Supreme Court Judges, income.tax 
free is under consi‘eration of the Government. 
We wholeheartedly support the proposal, and 
submit that their salaries may be made 
jincome-tax free. I am.sure that if such a pro- 
posal is accepted, by the Government, it shall 
go a long way for restoring the situation pre- 
vailing at one time when the senior memberg 
of the Bar could be persuaded to accept 
judgeship. 

I take this opportunity to congratulate the 
Hon'ble Law Minister for restoring the elec. 
ted offices like Chairman and Vice-Chairman 
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of the Bar Councils by issue of an Ordinance: 
soon after the Janta Party came to power. I 
would not have been here before you but for 
the said amending Ordinance in my capacity: 
as the elected Chairman of this Council and ~ 
how delighted wə are all to have the auto. 
nomy of the Bar Councils duly restored. 


Atall times, new entrants are told and 
have been told by some or the other members 
of the Bar that the profession is over.crowded 
and it is risky to enter the profession. Please 
do not worry about such remarks. I would 
like to tell you, my dear students, that there 
is always @ room atthe top and there isa 
real dearth of competent hard-working lawyers 
both at the level of juniors as well as seniors. 
If the law students want to consult someone 
before entering the legal profession, they 
should consult a successful lawyer for correct 
guidance and not an unsuccessful and pessi- 
mistic one. I am firmly of the view that 
there is absolutely no scope for anyone to be: 
disheartened. 


I shall now refer to some of the problems: 
which the Bar Council is tackling at present. 
in relation to legal profession. 


It is most unfortunate that so far no 
scheme was undertaken by us for welfare of 
Advocates. There are occasions when our 
professional brethren may become victim cf 
premature deaths, become disabled partially 
or wholly aga result of accident or sven. 
suffer from sickness for long time. It is also 
necessary that any welfare scheme should 
provide for payment of at least some reason. 
able amount by way of lump sum on the 
advocate completing at least 30 years of active: 
practice at the Bar. Our Hon'ble Law Minis- 
ter comes from the State of U. P. where the 
first Group Insurance Scheme was introduced 
by an Ordinance issued by the Governmeni of: 
U. P. at the time when Hon'ble Shri Bahu-. 
guna was the Chief Minister of U. P. The: 
Bar Council of U. P. gota sizeable amount- 
from the Government being the amount. 
which had accumulated during the pendency: 
of the litigation pertaining to stamp duties. 
levied on enrolment certificates. The said: 
amount was about Rg. 49,00,000/.. Even- 
though it may notbe possible for our Bar- 
Council to have such a windfall, the’ Bar- 
Council of Maharashtra has decided to under- 
take Advocates Welfare Scheme very soon.. 
The Indigent and Disabled Advocates Fund 
known as the Advocates Aid Fand to help the 
Advocates is already in force. The Bar Conncik 
has decided to impoge a compulsory levy of 
Rs. 20/. on each Advocate in this respect and 
the request is being made to the authorities: 
to pass the necessary legislation. In the mean. 
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while voluntary collections have already com. 
menced. It ia also within our contemplation 
that on every Vakslatnama One rupee court 
feo stamp with the caption of ‘‘Advocatea 
Welfare Scheme Stamp” should be required 


to be affixed so that a sizeable amount from ` 


this source can also be available to the Bar 
Council for promoting Advocates Welfare 
Schemes. I am sure that the members of 
Pune Bar shall take a lead in making the 
scheme & great success. We have three repre- 
sentatives of Pune Bar in the Bar Qouncil of 
Maharashira, i.e., Shri Vijayrao Mohite, Shri 
M. R. Paranjape and Shri Kolse Patil. Let 
me tell you that all the three members of 
Bar Council from Pune are very enthusiastic 
and ag a matter of fact two of them Shri 
Vijayrao Mohite and Shri M. R. Paranjape 
are senior members of the Bar Council. 


The problem regarding legal aid deserves to 
ke referred to.. I would request our student 
community also to come forward and associate 
with our legal aid programme. Our Bar 
Council wag the first to frame a legal aid 
scheme and the seid scheme was inaugurated 
in this very hall by Hon’ble Mr. Justice 
Chandrachud gome time back. The scheme 
is undoubtedly working but it will not be true 
to say that it is working fully. The problem 
is not so much of lack of enthusiasm on the 
part of advocates but of availability of some 
fund to keep the scheme going. During the 
emergency legal sid was made a topic to suit 
political convenience during certain quarters. 
I am quite sure that our Hon’ble Law Minis. 
ter shall kindly see to it that some funds are 
made available to the Bar Council whereby 
our legal aid scheme can catch momentum 
and the scheme can become more viable. 
Voluntary legal aid is being rendered at our 
legal aid centres and lawyers do not charge 
sny amount. Rendering legal aid is now 
incorporated in our constitution as one of the 
directive principles. Rendering legal sid ig 


an important statutory function of the Bar . 


Council. We look forward to all of you in- 
cluding Law students for helping us to dis- 
charge our duty in this regard also. The legal 
profession shall forfeit its claim to be describ- 
ed as a noble profession, if any litigant is 
denied justice merely because he is poor. 


We shall be holding very soon a seminar 
in collaboration with the Bar Council of India 
Trust in Bombay on the problem of how to 
remedy’ the arrears in Courts and this pro. 
blem shall be discussed threadbare at thig 
Seminar. A time has come when drastic for. 
mulae shall have to be evolved in respect of 
alarming arrears in our Courts. Itis neces. 
gary to ask ourselves as to whether the cate. 
gory of cases which must be heard by a Bench 
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of two or more judges of the High Court can 
be reduced, whether there is scope for reduc. 
tion of appeals, what should be done for 
simplication of laws, whether the system of 
filing written arguments coupled with limited 
oral arguments would be helpful, whether 
compulsory arbitration should be provided in 
certain category of cages and if so in which 
category of cases and whether it should be 
the right of the Judge to refer any matter he 
deems fit to an advocate as & commissioner for 
recording evidenca so that recording of evi. 
dence may be done by lawyers as commis. 


‘gioners and hearing of arguments can be 


thereafter before the Courts. We have still 
writ petitions of 1963.70 pending in Bombay 
High Court and suits of 1963 pending in 
Bombay City Civil Court. If we do not evolve 
a method whereby the arrears are wiped out, 
if necessary by appointing number of Senior 
lawyers as ad hoc judges immediately, common 
man shall lose all his confidence in the efheacy 
of administration of justice. Some time back 
Lord Devlin observed in one of his speeches 
that if their business methods were as anti. 
quated as legal methods, they would have be. 
come & bankrupt country. 


It will not be out of place to mention that 
the Bar Council is agitating against the pre-. 
sent mode of levy of professional tax. If it is 
not possible to abolish the professional tax 
totally, the minimum which can be expected 
is to exempt all those from professional tax 
whose income is lèas than taxable. income 
under the Income-Tax Act. I am sure that 
this minimum demand of the Profession shall 
be considered reasonable and shall receive 
prompt attention of the new Government soon 
after the elections are held in Maharashtra go 
that members of the Bar who do not have 
sufficient income are not unnecessarily oppres. 
sed by this levy. 


Section 30 of the Advocates Act hag not yet 
been brought into force and our dream of 
unification of Bar is still not fully realised. 
Any adyosate on the role of the State Bar 
Council can plead before the Hon’ble Supreme 
Court as a matter of right, but he must obtain 
permission of the Hon'ble High Oourt if he 
wants to appear before the High Court in 
another State in his own country unless he is 
“Advocate Supreme Court” so designated. 
After 1961, no advocate ig designatad ag 
Advocate, Supreme Court. Section 30 is part — 
of the Statute since 1961. No common Role 
is required to be prepared. We have made 
repeated representations tothe Hon'ble Law 
Minister and his Hon'ble predecessor for 
bringing section 30 into force. We have 
always received & very prompf reply from 
the authorities that the matter is receiving 
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attention: and the matter. is under considera. 
tion. I have-no doubt that very soon consi- 
deration will be concluded. The members of 
the Bar take a serious view of long delay on 
the part of the Government in thig respect. 


I shall fail in my duty if I do not indicate 
the feelings amongst the members of the Bar 
regarding the proposed amendment in the 
Code of Oriminal Procedure by incorporating 
a Obapter of preventive detention. Most of 
us do strongly feel that ordinarily in times of 
peace no preventive detention is necessary. 
The. lessons derived from suffering during 
emergency should be an eye-opener in this 
raspect, 

Provisions in the Code of Civil Procedure 
to the effect that the hearing shall fnot be 
adjourned by the court on the ground that 
the pleader: in the cage is engaged in another 
court ig most irritating. How can you pass a 
law depriving the judge, of his discretion to 
grant or refuse to grant an adjournment. The 
question I ask myself is: Is it not sufficient 
to leave it to the judicial discretion of the 
court to decide whether adjournment should 
be granted or not, and as to whether the 
cause for adjournment given by the party is 
suficient or not? If some one is using the 
ground of hig advocate being on ‘his legs in 
another court too often, adjournment shall 
naturally be refused by the court. If however 
the Hon'ble Court feels that in the interest of 
justice & short adjournment may be granted, 
it should be able to do so. I think that 
the provision in question i. Ə, Order 17 
proviso (o) rule 1 (i) of the Code of Civil 
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Procedure is unjust and deserves to be delated 
immediately. 

Pune ig well known for its hospitality and 
for providing an excellent atmosphere for 
discussion of problems and holding seminara. 
I have no doubt that the law students who 
are attending the seminar shall be benefited 
immensely by the practical training course 
and some of them at any rate will become in 
due course not merely first :clagg lawyers, 
judges or legislators but also national and 
state leaders. 

Let us not forget that the strength and tha 
honour of the administration of justice lies in 
the confidence that the public in general and 
litigating public in particular, repose in in- 
dependence of the Bar and its integrity. Let 
us all make efforts to take our profession te 
such a level and height that the common man 
of our country is able to recognise legal pro- 
fession as an organised service for benefit of 
mankind. Then only we can justifiably des- 
cribe our profession as noble profession. 


A time has come when lawyers, judges and 
law teachers must form themselves: into a 
brotherhood of men and women of law cong. 
cious of the fact that they are partners in @ 
joint venture of law becoming more and more 
an instrument of service to the mankind. 


I thank you very much once again for 
giving me & very patient hearing and also for 
extending all the courtesies and hospitality 
right from the moment I arrived at Pune 
previous evening. 


Best of luck—Jai Hind. 


i HT 


“YIRES OF CEILING AMENDMENT” 
By : R. K. PANDEY, Advocate, High Court’ Bar Association, Jabalpur (Madh. Pra.) 


4. Once in the past, when Ceiling on Agri. 
cultural land had been introduced in Kerala 
on the basis-of artificial definition of ‘‘family”’, 
like the Ceiling Amendment Acts now brought 
about throughout the country in 1964, the 
Supreme Court in K. Kunntkoman v. State of 
Kerala struck it down on ground of violation 
of Article 14 of the Constitution (vide AIR 
1962 S O 723, paras. 23 and 24), On the self- 
same grounds, there might have been no 
difficulty in successfully challenging the 
Amendments made in 1964 had it not been 
for Article 31.B of the Constitution. In a 


recent Judgment reported in AIR 1977 Pat 
983 it has been held that challenge about the 
Oesiling Act being violative of Articles 14, 19 
and 31 of the Constitution is wholly unten- 
able in view of Article 31. Bi ikoron the ao 






decision does not take into account the reles- 
vant Supreme Court decisions like Swami 
Krishnanand’s case, and the Election casa and 
hence is not correctly decided. 

9. In Krishnanand’s case, the Supreme 
Court dealé with the Constitution amending 
power with reference to the 24th amendment 
and expressly displaced the reasoning of the 
majority Judgment of Golakhnath’s case. Asa 
matter of form, the validity of the 24th 
amendment was upheld by all the Judges, but 
in reality the validity was upheld only condi- 
tionally by 7 out of 13 Judges. Six of thesa 
7 Judges advocated the inherent and implied 
prohibition on the amending power of Parlia. 
ment which prohibited it from amending the 
basic structure or the frame work of the Con- 
Paon The Tih Judge, Khanna J. rejected 

z of inherent prohibition but he still 
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an slieration of the basic structure of the 
Constitution. Subsequently Ohandrachud J. 
said in the Election case that Khanna J. had 
held in Keshwanand’s case that the funda- 
menial rights are not the basic structure, vide 
page 2465 of AIR 1975 8 0 2299. But 
Khanna J. himself has confirmed in the Elec. 
tion case that his own Judgment in Keshwa. 
nand’s (å IR 1973 8 O 1461) did not justify 
such & conclusion. In view of this explanation 
of Khanna J. himself, it is futile to argue 
that seven Judges were of the opinion that 
properties rights were not part of the basic 
structure. 


8. The majority Judgment in Keshwanand’s 
case upheld unconditionally the operative part 
of Article 31.0 without the proviso and 
evidenced that the Supreme Court did not 
obstruct the Parliament from enacting social 
welfare legislation, but Khanna J. whose 
Judgment turned the acale, seemed to have 
said that property was not @ basic structure. 
However, in the Election case, the point in 
iuo was very much different. The hearing 
of the Election case was fixed for August 11, 
1975 but as the validity of the 39th amend. 
ment was challenged it wag adjourned and the 
appeal was argued on the basis that the majo. 
rity Judgment in Keshwanand’s case covered 
the controversy and the amending power did 
not extend to altering the basic structure. At 
the hearing for the first time it was contended 
that in exercise of the Constitution making 
power, Parliament could arrogate to itself 
judicial power and Parliament had done so 
by enacting Article 329.A, 


4. lt also raised the connected ground of iii 
peparation of power between Executive, Judi- 
ciary and Legislative distributed under the 
Constitution, Further, in the words of Ray J. 
in & rigid Constitution like ours, “law making 
power is the genus of which in Legislative 
power snd the constituent power are the 
species” with totally different procedure pre. 
scribed for each. 

8. On the question whether equality under 
Article 14 was a basic feature of the Constitu. 
tion, there has been a difference of opinion. 
Chandrachud J. held in the Election case that 
equality was a basic feature of the Constitu- 
tion. Ray C. J., did not make any clear 
announcement on thig aspect. Khanna J. and 
Beg J. did not deal with the question at all, 
while Mathew J. said that the only logical 
- basis for supporting the validity of Aris. 81.A, 
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31.B and the first part of 31.0 is that Article 
14 is not & basic structure. Justice Mathew’s 
opinion is expressly grounded upon the so- 
called majority opinion in Keshwanand’s case. 
But after the clarification of Khanna J. himself, 
of what he held in Keshwanand’s cage, the so- 
called majority opinion becomes a minority 


. opinion and with that, the opinion of Mathew J. 


baged upon that so-called majority opinion. 


8. It is submitted that Khanna J.’s subse- 
quent clarification was correct as otherwise 
hig decision striking down the conclusive 
declaration clause in Article 31-C for exclud- 
ing Judicial review and his finding that the 
secular nature of our State was a part of the 
basic structure, would become inconsistent. 
As Mathew J. himself observed in the Election 
CASO, 


“even though an Act is put in the [Xth 
Schedule by a constitutional amendment, its 
provision would be open to attack on the 
ground that they destroy or damage the basic 
structure, if the fundamental right or righis 
taken away or abrogated, pertaing or pertain 
to basic structure.” 


7. It has been admitted on all hands that 
the democratic polity ia a basic structure of 
our Constitution and if that is go then evi- 
dently therefrom it follows that the basic 
theories for that polity are*contained in Arti. - 
cles 14, 16, 17, 25 to 30. Without these the 
democratic polity shall evaporate in thin air. 
Tf so each of these articles form part of the 
basic structure. According to the Election 
cage our Constitution has solved the major 
problem of human gociety, namely, to combine 
that degree of liberty without which law is 
tyranny with that degree of law without 
which liberty becomes licence. 


- 8. Thus in conclusion it is myth to say 
that in Keshwanand’s case majority opinion 
was that fundamental right was not a basic 
structure nor is it correct to say that equality 
before the law has been by majority in Elec. 
tion case held not to be a basic structure. 
Therefore the ceiling amendment Act of 64 
does not get the protective umbrella of Arti- 
cle 31.B and can be‘challenged ag ultra vires 
in the High Court. It is not a Central Act 
within the meaning of Article 366 of the Con- 
stitution, as Constitution Amendment is ex- 
pressly excluded from that definition and the 
Patna Court decision is obviously wrong and 
requires reconsideration. 
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“TIME LIMIT AND TIME TABLE FOR HEARING OF CASES IN THE 
SUPREME COURT” 


By P. Ram REDDY, Senior Advocate, Supreme Court. 


I am limiting myself in this article to just 
two aspects (1) fixing a time limit for oral 
arguments, and (2) fixing a time table where. 
by cases for hearing are posted to a particalar 
day and hour and that too for cages in the 
Supreme Court only. 


There ig an urgent need to clear up the 
arrears even inthe Supreme Court. Justice 
delayed is justice denied. The matter ig 
rightly receiving the attention of both the 
Courts as well as the Government. The 
Chief Justice of India has constituted a Oom- 
mittee of Supreme Court Judges to go into 
the matter and similar Committees are consti. 
tuted by the Ohief Justices of the High 
Couris. The Government is contemplating 
even legislation to tackle the problem. The 
Bar Council of India hag suggested a time 
limit within which suits, sppeals, writs, 
second appeals, etc. are to be disposed of. In 
a gemingr, recently at Patna, ‘On the Urgency 
of Speedy Justice’, the Judges of the Supreme 
Court and the Law Minister have referred to 
the mounting srrears in the Courts and 
rightly emphasised that the judicial system 
-will collapse unless a way out ig found to 
‘clear the arrears. 
Sabha in & speech af Caloutta, has referred to 
the large number of cases pending even in 
_the Supreme Court. There are as many 
as 12,000 appeals pending; Civil Appeals of 
1969, and Oriminal Appeals of 1972, are 
being listed now. There is thus on the average 
an eight or nine year gap between institution 
and disposal. There are instances where the 
accused had served a term of imprisonment 
of 5 or 6 years and ultimately acquitted; ser. 
vice matters sometimes come up for hesring 
after retirement. Specially directed matters, 
where specific dates are fixed for hearing in 
view of the special circumstances of the case 
are not being heard because of the heavy 
work load in the Supreme Court. Fruits of 
litigation are not always available in one’s 
own lifetime. Various suggestions are made 
for solving this problem of arrears. 


TIME LIMIT 


One of the causes for the mounting arrears 
is the unduly long time taken up by the counsel 
for their arguments. At times, preparation ig 
inadequate; arguments are not confined to the 
relevant points: often arguments are repeated. 
Far too many decisions are quoted when it is 
sufficient to quote just the latest. Thera is 
also & talk that sometimes arguments are 
prolonged to earn an extra day’s fee. Instances 
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there are where cases have been heard for 
several days. At times, the Judges themselves 
find if difficult to stop the counsel prolonging 
their arguments. Fixing a reasonable time 
for oral arguments will go a long way in dis. 
posing of more cases. 


If a time limit is fixed for arguments, one 
may as well complain that justice hurried ig 
justice buried and that counsel may not be 
able to cover all the points within the fixed 
time and they may feel hustled by the limits 
of time. A remedy can be found in introduc. 
ing a system of filing written arguments, fol. 
lowed by ors] arguments. The present system 
of filing of statements can be abolished. 


In the Supreme Court, the hearing com. 
mences st 10.30 a.m. and miscellancsous 
matters are heard before the regular matters 
are taken up. To facilitate the hearing of 
miscellaneous matters within 45 minutes, 
certain formal matters like petitions for 
extension of time for furnishing security, 
consolidation of appeals for printing records, 
reduction of security, leave to withdraw 
appeals, etc., can be heard by the Registrar 
and some other important matters though 
miscellaneous, like petitions for intervention, 
bail, adding of legal representatives, stay 
petition for confirmation of ex-parte stay 
already granted, etc., can be heard by 
one or two judges in Ohambers; only the 
operative portion of judgments can be read 
in Court. Special Leave Petitions and Writ 
Petitions for admission and interim stay 
applications accompanying them are to be 
heard normally by «a Bench of only two 
Judges. Further, a time limit of 10 minutes 
ean be fixed for oach Special Leave Petition. 
And in certain extraordinary matters where 
the Court feels that it is to be heard longer, . 
then it-can be adjourned to a week after 
granting interim relief, if any, that is neces- 
sary. Inthe event of the accumulation of 
Special Leave matters in large numbers, the 
Ohief Justice can direct half.a day on Monday 
or Friday be utilised for hearing of Special 
Leave Petitions alone. Forty-five minutes, 
that is, from 10.30 a.m. to 11.15 a.m., is to 
be kept apart for miscellaneous matters and 
delivering judgments. The rest of the time, 
three hours and 45 minutes, between 11.15 
a.m. and 4 p.m. with the usual one hour's 
lunch break is to ba marked for hearing of 
regular matters, appeals and writ petitions. 


The maximum time limit for oral hearing 


should be normally fixed at an hour and 
fifteen minutes for the whole case unless the 
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‘Court otherwise directs either suo motu or on 
application; 35 minutes for the appellants or 
the petitioners, 30 minutes for the respon- 
-dents and 10 minutes for the appellants or 
the petitioners to reply. This would ordi- 
narily mean a disposal of three regular 
matters & day in each Court. 


WRITTEN ARGUMENTS 


The Appellants written arguments should 
‘be divided into paragraphs serially numbered. 
It should set forth only the minimum facts 
needed for the appreciation of the case, the 
points of fact and law calling for decision, 
each point being dealt with one after another 
as briefly as possible, supported by reasons 
serially numbered, giving reference to the 
lines and pages of the appeal paper book, and 
authorities with particular references to rele- 
vant passages by page numbers and lina num- 
bers. The respondents in their written 
arguments should meet the points raised by 
the appellants in their written arguments 
pare by para giving reference to the relevant 
portions in the paper book and also to the 
relevant authorities as far as possible without 
copying extracts from them. It should con- 
tain necessary additional facts, if any, not 
given in the appellants’ arguments. It should 
also contain additional points of law and facts 
which the respondents intend to raise. The 
reply arguments should be confined to meet 
the respondents’ written arguments with re- 
ference to paragraph without repeating what 
has been stated in appellants’ written argu- 
ments already filed. The judgment will have 
to deal with all the points raised in the 
written arguments treating them ag part and 
parcel of the oral arguments. 


The filing of written arguments thas to be 
over, say a fortnight prior to the date of 
hearing. If they are filed far too early, it 
would mean preparation of the case twice; 
‘besides, the latest decisions cannot be made 
use of. After the records are ready, the 
‘Registry should fix dates for the filing of the 
written arguments giving threes weeks time to 
the appellants and three weeks thereafter to 
the respondenis, and one week thereafter for 
the reply. l 

ORAL ARGUMENTS 

Oral arguments are meant for clarifying 
and emphasising the important points in the 
written arguments and for clearing the doubts 
of the Court and algo for giving references to 
‘the subsequent decisions, if any. The conngel 
must not be permitted to traverse beyond the 
points raised in the written arguments. 


TIME SCHEDULE 


In the present system of a running cause 
‘ist, there are on the average six or seven 
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appeals posted before each Court in the daily 
list, There also were instances where ag 
many as six or seven appeals were disposed 
of in a single day. Sometimes, heavy matters 
expected to be heard for quite a number oi 
days do collapse all of a sudden. Counsal 
have to be ready with their case the moment 
the case appears in the daily list. Counsel 
and clients in certain matters come from dis- 
tant places. They have to wait for a number 
of days for their cages to reach. In some 
eases, Government officers, who come.to assist 
the counsel had to wait for days together. It 
ig inconvenient even for the counsel because 
they,have to wait in Court room not only for 
the:whole day, but some times number of 
days.. Millions of work hours of both the 
lawyers and clients are wasted in the country 
just waiting for their cases to reach. When 
cases do not reach for days, counsel have to 
read the matter over and over. Counsel are 
some times not prepared with their cases. 
There are instances, when their cases reach 
at the same time in different Courts. Senior 
Counsel return the brief in the last moment 
putting a great strain on the juniors and often 
the clients are dissatisfied. Having a time. 
table whereby cases for hearing are posted for 
a particular day and hour, will obviate all 
these difficulties. ; 


The list of cases for final hearing must be 
settled in advance, once & week on every 
Friday evening, indicating the time and date 
ag to when each case will be taken up for 
hearing. At-the time of settlement, the Re- 
gistry must accommodate the counsel as far ag 
possible. The court asa rule should not ad- 
journ the matters in the daily list except for 
unforeseen reasons like vis major. In case 
hearing of a matter does not take full time as 
fixed, the next matter can be taken up if the 
counsel are ready. If the list for the day is 
cleared, the Court can rise. Ifa case is over 
earlier and if the counsel for the next cage 
are not free or ready — though such instances 
would be rare, as the counsel would try to 
make full use of the time allotted — the 
Judges can retire into their chambers and use 
that time for dictating the judgment or read- 
ing the next day's matters. Oourt’s time is 
not wasted on that score. Time of the counsel 
and clients is equally precious and they should 
not endlessly wait in the courts for their cases 
to reach. If the Judges feel that a particular 
ease deserves to be heard beyond an hour and 
fifteen minutes, or the time marked for its 
hearing, the Judges should adjourn the matter 
for further hearing after fixing the duration 
of the time needed for further argument, to a 
date beyond the week so as not to disturb the 
time-table of the week already fixed. Having 
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heard the matter for an hour and fifteen 
minutes, the Court will be in a position to 
assess the quantum of further time required. 
In Election appeals, and other criminal and 
civil appeals where questions of facts have to 
be gone into and in cages of constitutional im. 
portance, the Gourt can fix more than the 
normal one hour and fifteen minutes and in 
appeals limited to question of offence and gen. 
tence, not more than fifteen minutes should 
be fixed. In the case of appeals by special 
leave, the Court can mark the duration of the 
hearing of the appeal, even at the time of 
granting special leave; go also in the case of 
appeals by certificate, at the time when $hey 
come for interim orders and in the cage’ of 
writ petitions at the time of admission, bAs 
far as possible the Court should stick tôathe 
rule of one hour and &fteen minutes for each 
case. There should, however, be @ prior 
fixing of time-limit, be it more or less than 
one hour and fifteen minutes, as otherwise a 
time schedule ig not possible. During the 
settlement of the cases for regular hearing if 
both the counsel agree, a smaller duration 
may be fixed by the Registry itself for as in 
case of matters covered by decisions of the 
Supreme Court. An hour and fifteen minutes 
generally speaking, should be enough for most 
Gages in view of the provision for the written 
arguments. Ohances are, things will get 
themselves adjusted, once a time limit is fixed. 
This will help all concerned to be alert and 
concentrate on just the points necessary. 


U. 8. PRAOTIOR 


During my trip to the States three years 
back, I had a chance to observe the working 
of the U. §. Supreme Court, and I noticed 
thai the system of time-limit and time-sche- 
dule was working quite 
may as well quote from the ‘Supreme Court 
Practice” by Robert L. Stern and Eugene 
Gressman to give more details as to how the 
system of time limit or oral arguments ig 
. working: — 


“Under Rule 44, the maximum time for 
' argument is one hour for each side; 


(a) unless the Court has granted more 
time; 

(b) except that in cases on the summary 
calendar 80 minutes is allowed for each 
side.” 

* + * * * 
“The Court will generally allow more than 
one hour per side only on application of 
counsel, Such an application need not be 
formal; if is sufficient to submits letter to 
the clerk indicating the ressons why more 
than one hour ig thought necessary, 


Time Limit & Time Table for Hearing of Cases in S. O. 


satisfactorily. I 


A. LEB. 


It is desirable for counsel seeking more 
time to ascertain the wishes of the other 
counsel prior to submitting the application. 
so that the clerk will be able to advise the 
Court of the total time required, 


Counsel arguing should keep track of his 
own time--when he started and how much 
he has left. There ig a large clock in front 
of- him. A note on fhe counsel's table ad. 
monighes counsel not to ask the Chief Justice 
what time remains. 


When counsel has only five minutes left 
a white light on the lectern immediately in 
front of him goes on. When the time has 
expired, a red light goes on. The Chief 
Justice is likely to stop counsel immediately,, 
seldom allowing him to do more than to 
finish the sentence. The red light also marks 
the time for recess for lunch at noon and the: 
end of the day’s session at 2.30 p. m. 


Oounsel should not feel obliged to consume 
all the time available. Many cases can be, 
and are, argued in corisiderably less. Even 
five minutes arguments are not unknown, 
when that ig all that the case requires. When 
counsel hag finished covering the importants 
parts of his case, he should sit down. 


HEAVY WORK-LOAD 


This system necessarily results in mora 
work on the part of the Judges because they 
would be burdened with studying the written 
arguments and to come well prepared. 
There is already a heavy work.load for the 
Supreme Court Judges. They have as much 
work to do at home ag in the Court, if not 
more. Reading of the Special Leave Pati. 
tions takes a good bit of their time. Hach 
of the Judges should be provided with a 
Clerk of the grade of either a Sub. Judge or 
District Judge who will be able to generally 
render the help required by the Judge like 
picking up the necessary authorities and 
references or drafting the factual portion of 
a judgment, etc. It is also worth considering 
to reduce the jurisdiction of the Supreme 
Court in certain spheres. 


The advantage in this system of time.limi§ 
and time.schedule is, justice will be swifter 
and cheaper. Justice will be swifter because 
the Courts will be able to dispose of more 
number of cases. Justice will be cheaper 
because the clients do not have to pay the 
counsel as much as they pay at present. So 
also they can save unnecessary expenses of 
making more than one trip to Delhi and 
staying there for an indefinite period. The 
fee paid today is mostly on 8 day basis, for 
Senior Counsel. Counsel themselves will be 
in & position to charge a lower fee even if 
they were to take a consolidated fee, bacause 
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no time is wasted in their waiting for the 
cages to reach. The expenses incurred by 
the clients waiting for their cases to reach 
are also reduced. This will enable the junior 


members of the Bar to take up work of other 
Courts and Tribunals. This system can ag. 
well be introduced in the High Courts with: 
necessary modifications. 
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HOW TO UNDERSTAND AN ACT 
OF PARLIAMENT by Kenneth H. 
Gifford Q.C., LL.B. Published by The 
Law Book Company Ltd., (iN. M. Tri- 
pathi) Fourth Edition 1977, Pp. zxil + 
127. Price A $ 8-50, 


There is a very real need today for people to 
know how to approach an understanding of 
the numerous Acts of Parliament and other 
forms of legislation that affect so many aspecia 
of their lives. There are many walks of life in 
which the knowledge of interpretation of an 
Act is essential though with varying degrees. 
Reading of an Act ig not like that of reading a 
book. Special rules have been developed. 
Reading of an Act without knowing these rules 
will land one into error. The rules which 
govern the reading and interpretation of an 
Act also govern the reading of all other forms 
of legislation such as bye-.law, regulation, ordin. 
ance eta.: 


The Author has divided the subject into 
: exhaustive headings in 89 Chaptera. There 
are also sub.headings under each Chapter. The 
gtudy is in details and also very analytical and 
no topic is left untouched. This book no doubt 
gives only a working knowledge of the inter- 
pretation and one hag to depend upon members 
of legal profession for solving complicated 
matters. On the whole the book is very useful 
and gives @ comprehensive knowledge of the 
interpretation of an Act of Parliament. 
M.Y.J. 


CHITTY ON CONTRACTS, 24th Edn. 
(1977) (Vols. I and II), General Editor; 
A. G. Guest, M. A. of Gray’s Inns 
Barrister; Professor of English Law 
in the University of London; Reader 
in Common Law to the Council of 
Legal Education, Publisher: Sweet & 
Maxwell Limited. Pages: Vol, 1 (942) 
and Vol. 2 (1049). Price £. 42-00 for 2 
volumes. 


The litigation on the civil side is based 
mostly on contracts. There cannot be two 
opinions about “Chitty on Contracts” being 
the most authoritative book on the law of 
Contracts. The Publisher deserves apprecia. 
tion for bringing out several law books under 


the series “The English Common Law 
Library”. The numbers | and 2 of this series- 
give place to the Vols. 1 and 2 respectively, 
of thig great work. The immense popularity 
of the book can be noticed from the fact that 
the last edition in 1968 was required te be 
reprinted in 1972. 

Considerable statutory changes and the 
accession of the United Kingdom to the Kuro. 
pean Communities had a significant impact on 
the general principles of the law of contract 
and had also affected many of the specific con. 
tracts and wherever necessary parta of the 
Ohapters concerned have been rewritten. 

The work of codification of the English. 
and Scots Law in a single contract code for 
the United Kingdom remains saspended since, 
1973, but meanwhile working papers on 
certain aspects of the law of Contract are 
being produced from time to time. This edition. 
also notices those working papers which have 
already appeared. 


This edition refers to case laws of more 
than 150 yeara and is up-to.date to January 1, 
1976. It also includes a great deal of materials 
before January 1, 1977. The arrangement of 
the book is excellent. The Table of cases ix 
the beginning and exhaustive index in the 
end have immensely increased the utility of 
this edition. The language is simple and lucid, 
Undoubtedly this edition is going to be of x 
great help to the Legal Profession. The Book 
is available in India from N. M. Tripathi Pvt. 
Lid. Bombay. 

R.S.G. 


DRAFTING, CONVEYANCING AND 
PLEADINGS by Dr. G. M. Kothari, 
Advocate, Ex. Judge, Author, Pro- 
fessor (P. T.) Etc. Published by N. M. 
Tripathi Private Ltd. 1st Edn. (1977), 
Price Rs. 60/-. Pages xviii + 452. 

The Book concentrates as a very significan? 
sphere of advocacy, the drafting of documents. 
and the pleadings in Courts and Tribunals. 
It ig intended to serve ag & day to day handy 
companion for the legal practitioner. The 
author has judiciously selected about 300 forms 
and precedents covering all the importent 
documents and pleadings. 

The Bar Council of India hag presoribed 
the syllabus of the Principles and Prece dents 
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-of Drafting, Conveyancing, Pleadings and 
Professional Ethics to be taught to the Third 
OL. B. Students. The book incorporates a 
-chapter on Professional Ethics too and thus 
it meets the requirements of the students in 
this regard. 


Table of Forms and Precedents has been 
geparatély indexed. In the beginning of each 
-chapter a synopsis hag been given to facilitate 
quick references. A general index also finds 
place at the end of the Book. 
O.W.M. 


a VAI 


“CASES AND MATERIALS ON PLAN- 
NING LAW, By Michael Purdue, LL.M. 
(London); Solicitor of the Supreme 
Court; Lecturer in Law, University of 
Birmingham; Published by Sweet & 
Maxwell, London, Pages XXIV & 550, 
Price £ 10.50. 


In Great Britain over the past two decades 
-Or 80, the law of town and country planning 
has grown steadily in volume and complexity 
and has now a far reaching effect and im. 
«portance in the community. Until & few years 

ago, the law of town and country planning was 
included in the curriculum of most faculties 
-of law only as a small part of either land law 
or administrative law. Thus it was viewed 
‘from the standpoint of those two subjects and 
was not considered ag a subject in ita own 
right. But later on with the growing im. 
portance of the planning system in its politi- 
-ga], economic and social perspective it is now 
generally recognised that the town and 
«country planning is a gubject worthy of study 
in its own right. Thus with the emergence of 
full courses on the law of town and country 
planning, there arose an urgent need for a 
‘book which brought together in a compact 
‘form a wide selection of materials necessary 
-for & proper understanding of the subject. There 
-can be no doubt that this book is eminently 
-Buited to meet the aforesaid need, as it does 
much more than just give a straightforward 
description of the basie statutes and the main 
„cases. It provides & detailed examination of 
‘the primary sources of the law on the subject 
-and thereby facilitates a proper understanding 
and appraisal of the law. Besides the source 
materials, the book includes key sections of 
Statutes, oxtracts from judicial decisions and 
-cages and also Government circulars and dirao- 
‘tions which are of vital importance to this 
‘area of law. 


The approach adopted by the author is 
“simple and orthodox. The book has been 
-divided into chapters covering planning Autho- 


— ts LE reaa! 
nasii ree 
A 8 ng 

arire anneer: 


REVIEWS 


KER. 
Planning, Compensation and Betterment and 
Special Controls over Amenity. Each of these 
chapters begins with a general introduction 
outlining the background and contextaal 
significance of the theme or concept dealt with 
therein, This is followed by the relevant 
statute materials and case law with suitable 
annotations and explanations wherever neces- 
sary. The Oommunity Land Act, 1975 and the 
Development Land Tax Act, 1976 have deter- 
mined the content of a substantial part of this 
book. This is especially noticeable from the 
chapter on Positive Planning in which the 
author has also included much of the material 
on the traditional mechanisms for positive 
planning. This is because of its legal his- 
torical importance and also because, as men- 
tioned by the author himself the political 
nature of the community land Scheme meang 
that yet another switch round may take place 
if a conservative Government is elected. Tha 
Development Control System and the separate 
Chapter on Appeals illustrate the controls over 
policy decisions and examine the way plan- 
ning policies and actual legal mechanisms fit 
together. 


Cases and Materials on Planning Law pro- 
vided in this book will surely be appreciated 
not only by those studying law but also by 
those who must in practice apply and ad. 
minister it. For them this book is undoubtedly 
an eae and compact source of st 

D 
“SALMOND ON THE LAW. OF 

TORTS” EDITED By R F. V. 

Heuston, D. C. L. (Oxon'; M.A., LL.B. 

(Dublin), Regius Professor of Laws in 

the University of Dublin of Gray's Inn 

and King’s Inns, Dublin, Barrister. 

“Sweet & Maxwell” London, N. M. 

Tripathi 1977, 17th Edition, Pages xc+ 

629 Price £ 8.50 for paper back edition. 

For any person who has studied law, the 
name of Salmond (Sir John) is very well 
known because he had to study subjects like 
‘‘Jurisprudence” andl" Torts” on which subjects 
books written by Salmond were then as well 
ag now valued as beacon guides. 

Salmond first published hig treatise on 
“Torts” in 1907. He brought out six editions 
till 1924. Then Mr. Stallybrag took over and 
four more editions were published by 19485. 
Esch time the author-cum.the editor added 
material asthe law changed either due ta 
legislative enactments or dus to judicial pro. 
nouncementa. 


R. F. V. Heuston took over in 1945 when 
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The law on ‘the subject is that as it stood 
-on 1-10-76. Legislations enacted in 1976 in 


England have been noticed as also four statutes 
from the Republic of Ireland. Even case law 


-ag pronounced up to 1974, 1976 hag not been. 


missed. 


The author-editor in taking stock of all the 
-changes that have ocaurred in the last seventy 
years no doubt must have added a lot to the 
‘subject-matter so far, but has happily noted 
‘that he has been able to reduce the volume of 
the present edition by fourteen pages than the 
-earlier one, 

The author in the preface frankly admits 
‘that in some parts of the present edition, 
-original text by Salmond is retained while in 
most other parts it is all new. This was 
‘inevitable. Even then the treatment of the 
‘subject-matter is as thorough, ag lucid and as 
‘complete as Salmond himself would have 
Liked. 

A glossary of case law cited in the text runs 
‘into 69 pages. The book will go as a standard 
law book on ‘Torte’ all over the world where 
there is use of law essentially based on 
English law. 


The painstaking efforts of the author in 
‘bringing out edition after edition after revis. 
ing the text each time deserves everyone’s 
ood word. B.D.B, 


THE EVIDENCE ACT by A.K Nandi, 
M.A.. LL.B., Higher Judicial Service : 
Published by Eastern Law House: 
‘Calcutta, First Edition 1977 pp. 222. 


The book is written with the object of 
assisting the members of the Bench and the 
Bar in picking out a needed case in golving 
an intricate problem of law, from the mass 
of decisions on the subject. The author hag 
collected the relevant case law under the 
sections and in some of the important sections 
suitable headings are given and cases are 
taken under the headings. There is also a 
precise Topical Index at the end which will 
help as a guide to the statutory provision and 
in its turn to the required cage law. The book, 
though a tiny one in comparison with the all- 
pervading law of evidence, will be of nse ag 
& guide to find out the desision on the required 


point. 
M.V.J. 


CASEBOOK ON COMPANY LAW by 
Professor H. R. Hahlo, LL. D, and 
M J. Trebil Cock, LL. M. Professor of 
Law, University of Toronto, Pablished 
Dy Sweet and Maxwell Ltd. London, 
Second Edition, 1977, Pages XXXVI 
and 712, Price £ 13. 
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The first Edition of this book was published 
in 1970. rom the first to this second edition, 
the book has grown by more than 100 pages. 
This ig mainly becauge of the addition of three 
new Chapters, oneon the ‘Hiements of Partner- 
ship Law’ (Ohapter 2), one on ‘Orossing 
Borders’ (Chapter 4) and one on ‘Winding up’ 
(Chapter 20). 

This book may rightly be termed as a suc. 
cessor to Professor Hahlo’s earlier book — 
‘Company law Through the Cases’ —recognis. 
ed as an excellent work which met admirably 
the needs of law teachers and students in the 
South African Universities. Professor Hahlo 
wag then at the University of the Witwater- 
srand. Later on when he went to the Insti- 
tute of comparative and Foreign Law af 
McGill University Montreal, he took the op- 
portunity to adopt hig earlier book to meet the 
needs of students and teachers of Company 
Law in the U. K. Oanada, Australia and 
New-Zealand. 

A Case-book is frst and foremost, a teaching — 
tool. It is not a text-book, for a case-book is 
intended to supplement a textbook. but not to 
replace it. But there can be no doubt that 
the material contained in the cage.book notes 
would be of considerable assistance to practi- 
tioners, academic lawyers and others concerned 
with the theory and practice of Company 
Law. . 

In the opening Chapter of the book which 
bears the title ‘of Companies and King. A 
Canter through the Ages’ the Authors have 
very succinctly but in an admirably vergatile 
and erudite manner traced the history of tha 
Company Law ever since the Roman Age, and 
right down to the European Communities Act 
of 1972 which brought the British Company 
Law into line with the First Directive of the 
Council of the E. H. C. of March 9, 1968. 


Thé book hag been divided into twenty 
Chapters covering all the facets of the Oom- 
pany Law. Each Chapter is further sub- 
divided into sections, each dealing with a dis- 
tinct topic ancillary to the subject-matter of 
the Chapter. ‘The format of each section con- 
sists of division into Text, Cages and Materials 
and Notes. Such an arrangement is undoub. 
tedly conducive to ® proper understanding of 
the various topics of the company law as 
mentioned in the Text and illustrated by the 
relevant case law and the Notes. The Text 
lays down the general principles and statutory 
conditions underlying each set of cases and 
materials. An informed Commentary and 
rich variety of further references are provid- 
ed by the Notes. 


The addition of a new Chapter (Chapter 2) 
on the ‘Elements of Partnership Law’ in this 
second edition hag added to the usefulness of 
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the book since the organisation of partnership 
ig often compared by teachers of Company 
Law with the organisation of Company. This 
is perhaps inevitable as, historically, the 
partnership was the forerunner of the Com- 
pany and several basic company law doctrines 
originated in the law of partnership. The 
insertion of a new Chapter on ‘Grossing Bor- 
ders’ (Chapter 4) was evidently necessitated 
by the British accession to the E. E. O. and 
the consequential problems of harmonising 
Company Laws within the E. B. 0. The in- 
clusion of a new Chapter on ‘Winding up’ was 
necessary as without it a treatise on Company 
Law is not complete. The casebook examines 
the modern Company, its legal nature, consti. 
tution and capital structure. Among the topics 
reviewed are the general meeting, the duties 
and liabilities of directors and minority pro- 
tection. Chapter 18, on take-overs and mer. 
gers takes into account the revised City Code 
_ of 1976 and Chapter 19 deals with the respon- 
sibilities of accounts and anditors. 


' Besides the twenty:chapters, the book con. 
tains Table of Oases and Table of Statutes 
which are useful for purposes of reference. 
The book will prove invaluable not only to 
students but to all those concerned with Com- 
pany Lew, as lawyers, accountants or busi- 
nessmen. U,§8.D. 


‘CRIMINAL PROCEDURE,’ by Celia 
Hampton, of Gray’s Inn. Barrister: 
Second Edition 1977, Published by 
Sweet and Maxwell Ltd: London, 
Pages xliii and 421. Prica £ 6.50. 


The first edition of this book was published 
in 1973. Since then major changes in the 
. English law have been made especially those 
in regard to bail and sentence. All these 
changes have been included in this second 
adition of the book wherein, generally speak. 
ing, the law as it stood on 1.10.1976 hag 
been stated. 


This is, indeed: & very useful Text book for 
students of Oriminal Law and Procedure. It 
provides a straightforward account of the 
procedure in Criminal Cases. In the trest- 
ment of the various topics, the chronological 
sequence of events from detection to appeal 
have been followed, first for indictable 
offences and thereafter for summary offences. 
Part one of the book deals with Criminal 
Jurisdiction, Preparation for Prosecution and 
Initiation of Proceedings: Part Two of the 
book tells about Courts, Committal Proceed. 
ings, Indictment, Trial on Indictment. Sen- 
tence and Appeals. In Part Three, similar 
aspects ancillary to Summary Trial have been 
lucidly explained. Part Four deals with 
special procedural and other matter relating 
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to Juveniles, Corporations, Contempt and Per- 
jury. Part Five is wholly devoted to the- 
treatment of Legal Aid, the orders govern- 
ing such aid, its availability, extent contribu- 
tions, etc. 

The book also contains a helpful Appendix 
giving a summary of the relevant proposals- 
in the Criminal Law Bill (which was still in- 
the process of finalisation and enactment at- 
the time of the publication of this book) as ib- 
is expected to have a radical effect on the 
classification and differential treatment of: 
offences, when enacted. Ths changes in the- 
law in regard to bail consequent on the Bail 
Act of 1976 have been fully incorporated in- 
the section on Bail in Part one of the book. 
Similarly the chapters on ‘Sentence’ in Parts- 
Two and Three of the book (dealing with. 
indictable offences and summary offences res. 
pectively) have been suitably expanded so ag- 
to take into account the new powers under- 
the Criminal Justice Act 1972 as Consolidated 
in the powers of Criminal Courts Act, 1973. 


Besides the Appendix adverted to above, 
the book also contains Table of Cages, Table . 
of Statutes, Table of Statutory Instruments: 
and Table of Rules of the Supreme Court. 
These certainly add to the usefulness of the~ 
book not only for the students but also for the - 
practising lawyers and the police. 

U. 8. D. 


aiem eE 


FAMILY LAW by Judge Brain Grant 
‘(Third Edition) Edited by Mrs. Jen- 
nifer Levin LL.B., LL.M., Senior Lec- 
turer in Law at the University of Lon- 
don. Sweet & Maxwell. Eastern: Law- 
House, PVT, Ltd., Calcutta Pp. xxt 
183, Price & 2,50 net. 


This book under the Concise College Texte - 
series ig æ concise and up to date guide to- 
modern family law and practice in England. 
The language is simple, clear and helpfal.. 
There ig deliberate omission of footnotes. 
The discussion on recent developments in this- 
field of law such ag the Children Act 1975: 
and the Inheritance (Provision for Family 
and Dependants) Act 1975 will be useful to- 
social workers, students and practitioners. 


This book is divided into three parts e.g. 
(1) Engagement and marriage, (2) Break- 
down of marriage, and (3) Children. Hach. 
part is further gub-.divided under suitable: 
topical headings. There are tables of cases- 
and statutes and, sat the ond, a useful index. 
This book will greatly help the legal profes. 
sion in assessing the legal implications of 
family problem. 

8. 8. G, 
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A CASE BOOK ON CONTRACT, SIXTH 
EDITION, By J. C. Smith, M. A., 
-LL.D,, F.B.A. of Lincoln’s Inn, Barris- 
ter, Professor Common Law, Univer- 
sity of Nottingham and J. A.C. Thomas 
M.A., LL.B. of Gray's Inn, Barrister, 
Professor of Roman Law, University 
of London, 1977, Sweet & Maxwell. 
Eastern Law House, Pvt. Ltd, Cal- 
cutta. Pp. xxvii 4 588. Price £ 7.50 
Net. Rs. 13 1.14. 


In this 6th edition, the authors bave in- 
cluded a new chapter (chapter.18) on ‘‘Duress, 
‘Undue Influence and Inequality of Bargaining 
power, ‘with appropriate Oross-referencing 
to other aspects of the law of Contract on 
which this topic bears, This is mainly attri- 
butable to recent developments, notably the 
judgment :of Lord Denning, M. R. in Lloyds 
Bank Ltd. v. Bundy (1975) Q B 236. Bimi- 
Jarly the authors have also included, in the 
chapter on “Implied Terms”, an extended 
extract from the amended Sale of Goods Act, 
1893, and, in addition, have taken account of 
about fifty new cages, either by extracts from 
the reports or in notes, and to help make way 
for them, topics which have become less 
relevant since the last edition, such as 
infants’ contracta, have now been omitted. 


This ig the most familiar and widely used 
book on the law of Contract. The authorita. 
sive collection of cases and source materials 
contained in this book is accompanied by 
useful explanatory notes with questions and 
problems designed to focus attention on con. 
troversial or difficult points that might other- 
syige escape attention. 


A case book is, first and foremost, a teach. 
ing tool. It is not a text book; for a Osage book 
is intended to supplement a text.book, and not 
to replace it. The authors have therefore 
taken it for granted that every reader of this 
book will also have a text book when they 
decided to curtail some of the materials and 
casea on “Unenforcesble Contracte’ (chap. 
ter 17) included in earlier editions. 


One of the main problems facing the author 
of a cese book is what cases to put in and 
what cases to leave out. It may, no doubt, be 
gafer to act on the assumption that too many 
is better than too few. But the limitations of 
space and cost do not admit of giving a free 
rein to the above assumption, and curtailment 
of some cases from earlier edition becomes 
inevitable. Despite the curtailment adverted 
to above, there can be no doubt that the 
collection of all important cases and source 
materials contained in this 6th edition of 
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the book will be of great assistance to the 


teachers and students of the law of contract -- 
U.8.D. 


“CRIMINAL TRIAL.” By Shri G. S. 
Gupta, Advocate, Additional Public 
_ Prosecutor. South India Book House 
Ongole-2, 1977 (Nov.), Pages 258, Price 
Rs, 27/. . 


This small hand book has no pretention to 
be a treatise or a commentary on criminal 
law. However, in the small compass of 258 
pages the author has dealt with all matters 
that a lawyer practising criminal law may 
come across in his day to day practice. ` 


The short notes on Hindu and Muslim Ori- 
minal jurisprudence though not very useful to 
& law practitioner are yet quite interesting. 


The chapters are arranged to give a cohe- 
aive picture of a regular trial from the stage 
of filing-of a complaint to the ultimate stage 
of @ conviction, appeal and revision. Every 
chapter is dealt with proper subject headings 
which will facilitate finding out quickly what 
one wants. 


Every statement is supported by a decision 
either of the High Court or the Supreme 
Court. Wherever necessary reference has 
been made to the provisions of the new Cri. 
minal Procedure Code. There is & copious 
index at the end that enhances its utility. 


The book may adequately help a lawyer 
who is engaged in either prosecuting or de 
fending a criminal cage. 


B.D.B. 


"WORKING CAPITAL MANAGE. 
MENT — A WORK BOOK ON COR. 
PORATE LIQUIDITY.” By Anil B. 
Roy Chowdhury, B. Com.. A. G A,, 
Charter Accountant, 1978. Eastern Law 
House, Calcutta, Pages 228, Price 
Rs, 40/-; $ 8; 8 5. 

This is an interesting and an informative 
book. It opens with a statement. The two 
vital aspects of corporate business life are 
liquidity and profitability. Unless there is 
liquidity there cannot be any profitability. 
That is why the working capital management 
ig as vital as profit planning and is an integral 
part of corporate planning in business.” 


The concern of a layman and & professional 
lawyer is that his investments should give 
due dividends. But, how profits are made 
how the capital is classified as working capital, 
fixed capital, operating capital, effects of infia- 


a 


- ment. 
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tion on these cash managements ete., sic. 


‘ and‘how & business or industry is run on 


sound lines to make profits are matters not 
within his concept or knowledge. . That is & 
field of operation for a professional manager. 


This book gives an insight into all these 
matters. The fourteen Chapters are a vast 
store of knowledge in the working of corpo- 
rate business. 


The book in its practical aspect has little to 
do with lawyer but as a source of knowledge 
it is quite a store house. The book in pains- 
takingly written in a lucid style so far as 
business terminology permits. 


Chapter twelve on ‘Acceptance of fixed de. 
posits’ would enlighten quite a number of 
investors in knowing under what provisions 
of law the fixed deposits are accepted, used, 
renewed and returned. This is the only 
chapter where the book makes any direst re- 
ference to s statute. 


The book will be valuable to professional 
Managers and students of Business Manage. 


B. D. B. 


“COMMENTARIES ON THE CUS- 


TOMS ACT, 1962 — By Shri P. L, 
Malik, 2nd Edition 1977, Eastern Book 
_ Company, Lucknow. Pages 187 + XVIII 
and appendices and Subject Index run- 
ning into 216 Pages Price Rs. 35/..” 


Books RECEIVED 


A. í Re- 


First Edition of this book was published 
in September 1976 and the present second 
edition has come out in less than one year 
i. 8. in August 1977. It shows that the book 
has been well received by the readers. 


In a book of this type like Oustoms Act, the- 
bare text of the Act occupies only a short. 
space while the ever changing rules, notifica. 
tions, regulations occupy a very large field. 
For the enforcement officers, the Judges and: 
the lawyers it is these rules and regulations. 
and notifications thereunder that count a lot- 
in dealing with a case either under investi- 
gation or under trial. An up.to-date and a. 
comprehensive compilation of these rules, 
regulations and notifications have undoubtedly 
enhanced the value of the book to its users. 


The original statute enacted in 1878 was: 
repealed by the present one in 1962. Yet 
basic structure of both the statutes being the- 
samo, case law under the old statute has still 
relevance in deciding cases coming up under 
the new statute. The author in his commen. 
tary has not only shown what was the corres- 
ponding law in the old statute but has copi- 
ously used the judicial degisions under the: 
old statute to explain the implications of 
similar provisions under the new Act. 

Comments on each section are carefully 
classified under different topics in a synopsis, 
making it convenient for the user to find out 
what he wants. A useful subject index is alse 
provided, 

B. D. B, 


a a 


BOOKS RECEIVED 


1. Ten Researched Doctrines and Prin. 
ciples. Pages viii + 78. Price Ra. 10/.. 


2. Amending Nature of Amendments and 
Parliament. Pages viii -+ 124. Price Rs. 15/.. 


Both books are by Shri Balkrishna Gaur, 
Advocate, Supreme Court of India— Law- 
maker's Publications, 2787, Hangapuri, Tri. 
nagar, Delhi, 

8. Financial Ratios and Working Oapital. 


(1978) by Anil B. Roy Chowdhury, B.Com., 
A.O. A., Ohartered Accountant —Eastern Law 


House—Calontta. Pp. 42. Price Ra. 8/-; $ 23. 
£ 1. 


The book deals exclusively with working 
capital management through the technique of 
financial ratios. The book would be useful to 
students at university or appearing for pro- 
fessional examinations and to Professors. 
teaching financial management and would 
Serve as à ready reckoner for finance direc. 
tors and financial controllers of industries— 
as claimed by the author. 

L. K.K, 
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The Hon’ble Mr. Justice 
SATISH CHANDRA, Chief Justice, 
Allahabad High Court. 


Born on 1.9.1924. Educated at Annie Besant School, Aggarwal Vidyalaya, 
Allahabad. Was enrolled as an Advocate of Allahabad High Court in August, 
1947. Practised Civil, Constitutional, Company and Taxation matters, was an 
Additional Judge of the Allahabad High Court from 7-10.1963 to 3-9-1967. 
Appointed permanent Judge on 4.9.1967. Appointed Chief Justice of Allahabad 
High Court on 22.8.1978. 
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’ble Mr. 
A. SAMBA SIVA RAO, Chief Justica 


The Hon 
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“THE COMMISSIONS OF INQUIRY ACT, 1952—AN ANALYSIS” n 


(By D. R, DEANUKA, Advosate, Suprema Court of India, 9/63 Bhupen ‘Chania 
8rd Floor, Dalal Streit, Bombay 400023.) - 


On 14th August 1952, The Commission of, 
- Inquiry Aot 1962 received assent of the Presi. 
dent of India. Soon thereafter the Act was 
brought into force. Since then several Com- 


missions have been appointed both by Central — 
8 well as State Governments dealing with 


variety of subjects like conduct of individuals 


and companies including former ministers, - 


incidents like floods, riots, police firing and 
‘murder of political leaders like Deendayal 
Upadhyaya and L, N. Mishra: After recent 
Election, the Oentral Government hag ap- 
pointed large number of Commissions of in. 
quiry into matters of publio importance like 
excesses during emergency, affairs of Maruti 


‘Limited sto., and the analysis of Commission 
of Inquiry Act, 1952 has therefore become a’ 


topic of current interest. Questions oflen 
posed are (a) whether the Commiagion ought 
to be appointed when parallel investigation is 
an progress at the hands of agency like police 
and a Oriminal Oourt is seized of the matter? 
4b) whether the Commission is æ Court? 
{a} whether the inquiry by the Commission 
is akin to a judicial or quasi-judicial inquiry? 
(d) whether the Commission can recommend 
award of punishments to an individual <sus- 
pected or held to be wrongdoers? (e) proce. 
dure to be followed by the Commission during 
conduct of the inquiry (f) respective jurisdio- 
tion of Central as well as. State Governments 
regarding appointment of Commisgion and the 
problem relating to conflict of jurisdiction 
when both the Central and the State Govern: 
‘ment appoint Oommission of inquiry on the 
game subject. 


The Act consists only of 12 sections. Thea 
"validity of the Act was challenged in the cage 
of Ramkrishna Dalmia v. Mr. Justice Tendol. 
‘kar reported in AI R 1958 8 0 538; 59 Bom 
LR 769. In this cage, the Central Government 
had appointed a Commission of Inquiry 
ander the Chairmanship of Hon’ble Mr. Jus. 
‘tice B. R. Tendolkar of the High Court of 
Bombay to inquire into. affairs of various 
Dalmia.Jain group of companies specified in 
_ the schedule to Notification No. S. R. O. 2993 
‘dated 11th December. 1956 including any 
irregularities, frauds or breach of trust or 
action in disregard of honest ‘oommercial 
practices and suggest the measures which in 
the opinion of the Commission were necessary 


dn order to ensure proper administration of © 


(July) 1978 Journal 6, 


funds and assets of the companies and firma 
in the interests of investing public. In the 
above leading case on the subject, it was held 
by the Hon’ble Supreme Court as under:— 


(a) The Act was not ultra vires and Parlia. . 
ment was competent to legislate on the sub- 
ject. Entry 45 Liat Il reads a9 under:— 


“Inquiries . : .for the purpose of any 
of the matters in List II or List II. Power 
to. legislate under Entry 91 List I and 
Entry 45 List Ill is not restricted to future 
legislative purposes only and the inquiry in 
question can. conceivably be for administra. 
tive purposes and for purposes which may 
be- -regarded an ancillary to such inquiries; 

(b) The Act did not violate Article 14 of 
the Constitution of India; 


(o) Under section 3 of the Act. inquiry 
conid be ordered: in: respect: of matters -of 
public importance. Conduct of an individual 
or group. of individuals or companies. may 
in a given Case become a definite matter 
of public importance; 

(d) Under section 3 of the Act, ENEE E 
of Inquiry could be appointed for the purposa 
of:performing such functions as are specified 
in the Notification and the power to appoint 
Commissions of Inquiry wag not restricted to 
inquire’ into definite matters of public im. 
portance only; 


(a) The Commissions: of Inquiry can Seale 
make recommendations which are not enforce. 
able proprio vigore. The Commission has no 
power of adjudication as such. It is a fact find. 
ing authority. Therefore, there ig no question 
of usurpation of judicial function by the State 
or,the Centre when it appoints an inquiry 
Commission. 


.. The scope of trials by the Courts of law and 
inquiry by the Commission of Inquiry ig quite 
different and the jurisdiction of the Commis. 
Bion cannot be ousted even by institution of a 
suit on identical matters. Sometime in the year 
1967, the Government of tha State of Orissa 
appointed a Commission of inquiry to inquire 
into charges of corruption and improprieties 
alleged to have been committed by the Minis- 
ters who were in office from'1961 to 1967. 
One of the itema regarding one of the persons 
in whose conduct tha Commission was ap. 
pointed to inquire, Waa: the subject-matter of a 
civil litigation pending in appeal before the 
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High Court. In the case of Jagannath Rao v. 
State of Orissa, AIR 1969 8 O 216 (at p. 226), 
the Hon’ble Supreme Court observed ag under ; 


“The inquiry cannot be looked upon as a 
judicial inquiry and the order ultimately 
passed cannot be enforced proprio vigore.: The 
inguiries and the investigation by the Com- 
mission do not therefore amount to usurpation 
of the function of the Courts of law......[n any 
case it cannot be said that the Gommission of 
Inquiry would be liable for contempt of courts 


if it proceeded to inquire into the matters set _ 


out im the Notification......and in making the 
inquiry contemplated by Notification, the Oom. 
mission is performing its statutory duty.” 


Under section 3 of the Act, the State Govern. 
mont cannot appoint an inquiry commission to 
inquire into the same matter for which the 
Central Government has already appointed a 
Commission of Inquiry, so long as the Inquiry 
Commission appointed by the Central Govern. 
ment is functioning, without permission of 
Oentral Government. In case, a State Govern. 
ment has already appointed an inquiry Com. 
‘yaigsion mm reapect of a matter, the Central 
Government cannot appoint another inquiry 
Commission to inquire in the same matter go 
long es the Commission appointed by the State 
Government is functioning unless the Central 
Government is of the opinion that the scope of 
inquiries should be extended to two or more 
States. i 


Although the Commission is not a Court in 
any sense of the term, it has the powers of a 
civil Court in respect of the following matters 
enumerated in section 4 of the Act :— 


` (i) summoning and enforcing the attendance 
of any person and examining ‘him on oath; 


(ii) requiring the discovery and production 
of any document ; 

(iii) receiving evidence on affidavits ; 

(iv) requisitioning any public record or 
copy thereof from any Court or office ; 

(v) issuing commissions for the examina. 
tion of witnesses or documents ; 


(vi) any other matter which may be pre. 
sented. 


The proceedings before the commission are 
deemed to be judicial proceedings under gec- 
tions 193 and 228 of Indian Penal Code and 
a witness making false statement on oath in 
the affidavit or oral evidence before the com. 
mission can be prosecuted for perjury. Sec. 
tion 5 of the Act empowers the Commission 
or any Officer not below the rank of a gazetted 
Officer, specially authorised in this behalf by 
the Commission to seize the books of accounts 
and documents. . i 


The Commissions of Inquiry Act, 1958 =.  —.. .. 


~ 


LR. . 


Section 6 of the Act reads as under : 

"No statement made bya pereon in the 
course of giving evidence before the Commis- 
sion shall subject him to or be used against 
him in any civil or. criminal proceedings. 
except for a prosecntion for giving false əvi. 
dence by such statement : 


Provided that the statement ia made in 
reply to a question which he is required by 
the Commission to answer or is relevant to 
the subject-matter of the inquiry.” 

Under section 8 of the Act, the Commission 
is empowered to ragulate its own procedure 
subject to any rules that may be made under 
section 12 of the Act. Under section 12 of the 
Act, the Central Government has framed Cen- 
tral Commission of Enquiry Rules, 1860. 
Rules 4 and 6 of the Rules framed under the 
Act postulate that reasonable opportunity of 
being heard be given to person whose reputa- 
tion is likely to be prejudicially affected 
including opportunity to cross-examine a wit- 
ness. Itis obvious that in absence of pre. - 
scribed rules, the Commission musi follow 
principles of natural justice. 


In Jagannath Rao v. State of Orissa repor- 
ted in A. I, R. 1969 8. C. 215, the Supreme 
Court held that the existence of political 
rivalry by itself was not sufficient to hold the 
appointment of inquiry Commission ag illegal. 
In a case where the main object ofthe ap. 
pointment of the Commission was to maintain 
high standard of morality in the political 
administration of the State, the Notification 
appointing the inquiry Commision could not 
be struck down. ; 


In Krishna Ballabh Sahay v. Commissions 
of Inquiry, A. I. R. 1969 8.0 258 = 1969 
Cri. L. J. 520 the Hon'ble. Supreme Oourt 
held that Supreme Court could not strike 
down the appointment of Inquiry Commission. 
on the ground that the same was mala fide in. 
that cage and obgerved that if the charges 
were made maliciously or falsely, the com- 
mission would say so and the Court could not: 
examine the charges and say that the appoint: 
ment of the commission was not warranted. 
In this case, the Governor of Bihar had 
appointed a Commission of Inquiry to inqnire 
into as to what was the extent of assets owned 
and possessed by the persons named in the 
Notification atthe beginning and at the end 
of tenure of office and whether the said per-. 
sons had obtained any assets, pecuniary res. 
sources or advantages or other benefits by: 
abusing or exploiting their official position: 
and whether and to what extent these persons 
had indulged in corruption, favouritism, abuse 
of power and other mal-practices ete. The 
appointment of the’ Commission was uphel& 
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by the Supreme Court in ai of. allegations 


of malice, political rivalry eta, made by the 


potttioners. | 


In Sohanlal Pahladrat Vatd v: The State of 
Maharashira, 66 Bom L R 363 = AIR 1966 
Bom 1 = (1965) 1 Ori LJ 10, it was held 
that the statements made béfore the Commis. 
gion could be utilised in a civil or criminal 
proceedings for purpose of contradicting a 
witness aa a former statement ag contemplated 
under section 145 of Indian Evidenc Act. 
This view does not appear to be correct in 
view of the provisions of section 6 of the 
Act making the statements before the Com. 
mission wholly inadmissible except in & pro- 
secution for perjury subject to the two 
provisos contained in the ssid gection. 


Some time in the year 1972, the Govern- 
ment of India appointed s fact finding Com. 
mittee to ascertain cost of production and 
various other aspects of daily newspapers. By 
a subsequent notification, the Government of 
India directed that all the provisions of the 


Commissions of Inquiry Act, 1952 other than. 


provisions of sub.gection (1) of section 5 there. 
jot would apply to the Committee. The ‘States. 
man’ Ltd., refused to answer the questionnaire 
issued by the Committee and ultimately filed 
a writ petition in the High Court of Calcutta. 
The Committee had been set up by the Gov. 
erment for the purpose of inquiring into the 
economics of newspapers industry. In the 
Statesman Ltd. v. Fact Finding Commaties 
(AIR 1975 Cal 14) the High Court of Calcutta 
held that the Commission of Inquiry could not 


invoke sub-sections (2) to (5) of section 5 of the, 


. Act in absence of a notification by the Govern. 
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ment under sub-section (1) of section 5 ‘of the 
Act. 


After the appointment of a Commission of 
Inquiry under section 3, the Government has 
to further consider-whether it will confer on 
the Commission of Inqniry the additional 
powers under sub-gections (2), (3) and (4) of 
section 5 of the Act. In the instant case, 
section 5 (1) of the Act was excluded in the 
notification itself. The Committee had issued 
the gaid questionnaire in purported exercise of 
powers under sub-section (2) of section 5. It 
was therefore held that the Statesman Ltd., 
could not be required to answer the question. 
naire or furnish any figure or estimates unless 
the Notification was amended, 


Several new questions have been raised in 
the proceedings held by Shah Commission 
regarding the procedure required to be follow. 
ed by the Oommission including validity of 
the procedure prescribed by the Commission 
to hold inquiry into two stages. It is not 
within the purview of this article to discuss 
these interesting questions, 


It is unfortunate that several learned re. 
ports of Commissions of Inquiry have merely 
adorned the Libraries and Oupboards and no 
action worth its name has been taken and a 
feeling is prevalent amonget large number ef 
our people and rightly go that some of these 
inquiries have resulted into an exercise in 
futility at enormous coat to the exchequer, 


Let us hope that the anthorities will keep 
this aspect in mind before appointing an in. 
quiry commission in all fairness to the tax. 
payers and other citizens of our country. 


eel 


“LEGAL EDUCATION — PROBLEMS AND ISSUES” 
By 8. D. CHATURVEDI; ApyooaTB, 13/151, Parmar, KANPUR. 


The two-fold task of the law of the land is 
to maintain social order and to promote 
social progress. In the early stages of society's 
development law was dominated by the con. 
sept of divine participation in human affairs. 
The law as regulator of human conduct had its 
sanctions in the supernatural powers; if is in 
later developmental stage that the binding 
force was sought in the political power of the 
state, The term ‘Liaw’ has been used to denote 
order in Nature, that which governs physical 
phenomena and establishes unity of life. It 
encompasses all that is moving and the statio, 
It is in the limited sense that law denotes 
power of the state, or as it has come to mean 


the expressed - will of the people. With the 
emergence of welfare state the role of law is 
spread over to social engineering, apart from 


‘ita primordial object, that of maintenance of 


pesca and order in the society. There are 
atill higher purposes to help evolve a better 
humanity, and here law ceases to be a mera 
power of the atate and enters into the realm 
of spirituality. With this growing realisation 
which is reflected in recent public addresses 
it ig imperative that legal education must 
receive due attention. The manipulation of 
law cannot be left with ill-equipped drafta. 
man, the lawyer, the law officer and the 
judge. The situation has so rightly provoked 
Krishna Iyer J. to think : 


e4 Journal 
Ong thought that needs emphasis is that 
colleges for judges to be re-educated in the 
new thought processes from our Constitution 
and environed by national necessities and 
inspired by jurisprudential creativity are 


necessary on the agenda of judicial reform. 


and court management. More importantly, 
our administrators at the highest level and 
our parliamentarians must be imparted a new 
awareness or literacy in the problems of law, 
Justice and Delivery Systems. Law is a sophis. 
tigated project which demands enlightenment 
and expertise in all the three branches of 
nment.”’ 

aes means that legal education should com. 
bine the needs of the three branches of gov- 
ernment. And that requires the understanding 
of social direction. Legal education must not 
be confined to the study of some selected 
statutes and bare outlines of legal theory but 
should address itself to the study of fanda. 
mentel principles and deeper understanding of 
the basic laws like Contract, Torts, Crimes and 
the Organic Law. Lew isnot an art alone, 
it is a science and technology. It must be 
treated like that, and must be studied 
accordingly. The present day law colleges are 
the poor responges to the-demands of sound 
legal education; the need is the establishment 
of separate law schools on the pattern of law 
achoola in the United States, equipped with 
research oriented library, & well drawn cur. 
rioulum, mature and career-minded studentry 
and sufficient teaching staff. Of the four basic 
requirements library 13 the most neglected 
and uncared for by the management and the 
students alike, students being interested not in 
the acquisition of knowledge but in mere pags. 
ing oul, and the question and answer books 
serve their purpose batter. The pattern of 
questions sət in the examination papers have 
helped the growth of commercial interesis. 
It will go a long way to improve the standards 
by prohibiting publication of question-ans wer 
books and solved guess papers. The Bar 
Council should direct its attention to the re. 
quirement of a good library as @ condition 
precedent for recognition of & law school or 
for continuancs of such recognition. Under itg 
rule making power the Bar Council should 
create adequate compulsions which it has 
omitted from its purview 80 far under itg 
existing Rules framed with regard to Stan - 
dards of Legal Education and Resognition of 
Degrees in Law.’ l 

Tha Currioulum : Tha primary purpose of a 
Jaw echool is to prepare its students for the 
practice of law; the programme of study 
should be go designed as to ocoupy the whole 
time of the student for three academic years. 
nao econo 


* 
Krishna lyer Ilustrated Weekly of India, 
a dated 1117 Dee. 1977, p. 12, 
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A. L É; 


.An awareness of principles and legal ruled 


must emerge from the studies so undertaken. . 
The curriculum should provide ample scopa 
for discussion of actual casas and problems. 
Instead of pursuing the touching the port 
pattern of studies of numerous subjects, tha 
curriculum should be so drawn to give good 
grounding in basic laws and in their handling. 
In spite of addition of = year to two yeara 


‘earlier degree course legal education continues 


to be in ‘‘the rut in which it hag travelled for 
nearly a century”, observed Setalvad. It is 
obvious that unless there is a change in the 
fundamental approach of those who are at the 
helm of affairs like the Bar Council of India 
and the Law Ministry there is little hope of 
betterment. 

The Law Students: Legal prefession is & 
mobile profession and many law graduates 
become judges, business executives, join com- 
mercial and Government departments. The 
legal profession provides leadership in the 
nation. This requires ® differant olags of 
students. Maturity is of particular import. 
ance which comes from intellectual disciplines 
derived from thoroughness of the study under. 
taken. Hitherto, studenta are taking legal 
education a8 a part-time study; this could have 
sufficed to serve a society under an alien rule 
with feudal overtones but the demands of self 
governance with a changed role of law in a 
welfare state needa a different kind of ap- 
proach. And here a law student has a mean. 
ing contribution to make. The stakes are 
higher in legal education; the law touches all 
aspects of human relationships and activities, 
The sudy of law generates responsibility if 
properly handled, and thereby has the poten- 
tiality of qualitative movement of the Nation. 


With the increase of the unemployed thers 
is a spurt to law colleges. Law degree offers 
a hope for self employment and an honourable 
place in the society to them. This in turn hag 
bred problems of disproportionate ratio of 
gtudents to teachers, of falling standards, in- 
discipline in the class rooms and in the exami. 
nation halls. To cope up with this situation 
Setalvad suggested limitation of admission. 
The Bar Council of India was created under 
Advocates Act of 1961 apart from its other 
functions ‘to promote legal education and to 
lay down standards of such education in con. 
sultation with the Universities in India ”1A 
The Bar Council of India Rules, 1975 stipu.- 
lates ‘Admission of studenta to the course of 
instruction in Law shall ordinarily be on the 
basig of his merit as a student. B The Bar 


LA. Sec. 7 (h) Advocates Act, 1981, 


1B. Bar Council of India Rules 1975,§Part IV, 
ae framed under S.7(h) of Advocates Act, 
1985 ' 
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prescribed the requirement of certain per- 
centage of marks in the qualifying examina- 
tion. This in itself ig no indication of gsuitabi. 
lity of a student for guch a study, more g) in 
view of prevalent abuses. What is needed is 
pre.admigsion teat. 


The Law Teacher : Law faculties are staffed 
with two categories of teachers, those who 
join after post.eraduating in Law without 
having any experience at the Bar, and the 
pecond category consists of Lawyers of at 
least five years standing at the Bar. A con- 
troversy has been woven sround this second 
category in the name of exclasivencas ignoring 
certain facts. The Law teacher is like a 
technical expert, and the law courte are the 
workshops and the labg for legal scientists. 
Legal problems posed in day to day practice 
rest on hard thinking for. their golution. 
Setalvad commenting on the state of our legal 
education said that “no teacher, I believe, 
can be efficient unless he has been accustomed 
to do thinking on legal problems and conduct 
research in them. The present day teacher 
excepting the few who have qualified at 
foreign Univergities have little background 
` of research. He ig generally a student who 
hag to obtain a master’s or doctor’s degree at 
one of the Indian Universities, The curricula 
for these degrees do not necessarily prescribe 


any programme of research or the writing of 


a thesis based on such research,”2 


Pro. Arthur von Mehren of Harvard Law 
School in a study stated “'the Indian Law 
teacher's conception of law is typically a 
static one and he approaches legal education 
through a lecture method, engaging systematic 
pregentation and verbal analysis of the exit. 
ing structure of rule and doctrine. The teacher 
is more interested in expounding than in 
exploring the subject.” As a student not 
trained in the babit of thinking when called 
upon to become a law teacher fallg back on 
class room approach and his conception of 
law assumes a ‘typically static’ character. It 
is therefore desirable that such law teachers 
who have had no training at the Bar should be 
required to join it and to be in active contact 
of law where lot of thinking tnd research js 
inherent in the very job of it. It is not to be 
lost sight of the fact that law practise ig not 
confined to appearance before courts of law; 
there is tendering of advice, sattling of plead. 
ings, and participation in arbitration proceed. 


Legal education — Problems and issues 
Ceuncil in the application of its Rule has- 
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ings and the giving of notices on behalf of 
clients, 


The law teacher recruited from the’ Bar 
should at the same time be required to attend 
Courses in. research training in iostitutions 
like the Indian Law Institute. The scope of 
the function of the Indian Law Institute be 
enlarged to cover selected areas of legal 
education. It ghould be made to function as 
nucleus of law schools. Thus the highest 
judicial functionary the Ohief Justice of India 
being the: President of the Indian Law Insti- 
tute, could be associated with legal education 
with immengse benefit. 


Part.time Lawyer : The Bar Council of India 
being the custodian of legal education should 
do well in the interest of qualitative education 
and legal aid to the needy to enroll law 
teachers ag Advocates. The experience of the 
Chinese in this regard provides the precedent. 
In the new Ohinege system social science 
professors, instructors of research institutes, 
deputies of people’s congresses, or officials of 
various people's organisations can concurrently 
serve as part-time lawyers if admitted to a 
lawyers’ association. The Bar Council can 
certainly enroll law teachers as advocates; 
they will bring with them the jurisprudential 
approach to the legal practice. Having assured 
of the minimum a law teacher can afford to 
help fanction legal aid programme in real 
terms. 


Conclusion: The. entire subject of legal 
education ig to be viewed from the larger 
perspective of demands of modern welfare 
state. A welfare state best functions with 
informed citizenry conscious of its rights and 
obligations, and with competent lawyers as 
defenders of human dignity and freedom, 
else it degenerates into a coercive state in the 
very name of welfare of the people. Ag 
Satalvad has so very aptly put it: ‘If Indian 
democracy has t) develop and the Indian 
citizen hag to live under the rule of law, as 
is the basic idea of the constitution, we must 
have a body of lawyers who are well trained 
from the first day of their law study.”® Thig 
calls for & new approach to legal education 
which demands co-ordinated effort of the law 
achool, the Bar and the Bench to produce 
men who attempt fo deal in both public and 
private capacities with social, governmental — 
and human problema that result from move- 


. ment of our feudalistic society to modernism. 


- 2. AIR 1961 Journal Section P. 35 at 37-88, 


3, Quoted from Indian Law Institute Journal 


4, Shao-Chuan Leng-Journal of the ey aa 
Commission of Jurists, 1962 Vol I,P 
5. Quoted from AIR 1961 Journal 
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“INDIA CAN SUE AS “PERSON” UNDER ANTI_TRUST LAW OF U. 5. A.” 
(By B. K. Bat, Joint Secretary and Legal Adviser, Ministry of Law, | 
: Justice £ Co. Affairs, New Delhi.) 


Introduction — 


We in the legal world occasionally come 
across Gortain judicial pronouncements which, 
while desling with apparently narrow ques- 
tions of statutory interpretation also discuss 
certain other aspects which have a broader 
and far-reaching importance. One such judi- 
cial pronouncement is that of the United 
States of America! It leid down that a 
foreign nation otherwise entitled to sue in 
the Courts of United. States is as ‘person’ 
withia the meaning of the Olayton Act, and is 
thus entitled to sua for damages under the 
federal Anti Trust Lawa of the United States 
to the same extent ag any other. plaintiff. 
One of the plaintiffa in this case was the 
Government of India, and the judgment is, 
for that reason alona, of interest to us. Bat, 
apart from that, a determination of the appa- 
rently narrow question of the interpretation 
of the word “person” involved a considers. 
tion of certain matters which may be said to 
belong to the domain of monopolies legis. 
lation, and to the domain of private inter. 
national law. Ag will be noticed later, the 
proposition laid down as to the seope of 
“person” was dissented from by three Judges, 
and the dissent, to a large extent, turned on 
a difference of approash as to the proper role 
of the judiciary in regard to statute law and 
ita deficiencies. Judicial legislation has been 
pithily described as ‘‘interatitial legislaticn'’, 
but the concrete question that arises in each 
_ individual case is, whether there is an ‘inter- 
stice’ inthe statute and if so, how far should 
the Court make bold to fill up the particular 
‘interstice’, and on what principles- 


The Ruling : the legal issues 


On January-11, 1978, the U. 8. Supreme 
Court decided Appeal No. 76.749 by a majo- 
rity vote of five to three, affirming a lower 
Court ruling upholding the right of India to 
sua in U.§. Court certain Drug Companies 
under the Anti-trust laws. The suit was for 
triple damages under the Anti-trust laws. 
The Drug Companies in this case were acous. 
ed of overcharging by price fixing of Broad 
Spectrum Anti-bioties. 

The Companies were — Pfizer Ina, American 
Oynamid, Squibb, Bristol Myers, Upjohn Co. 
and Olin Corporation. India and certain other 
nations, claiming that as the purchasers of 
anti-biotics (tetracycline) they had been 





Pfizer Incorporated v, Government of India, 
No 76.749), decided on J anyary, 11, 1978. 
U. S. Supreme Cou rt)... 


damaged in business and in property, filed 
suits in the Federal District Court of Min. 
nesota for triple damages under aection 4 of 
the Olayton Act.? The District Court granted 
the relief prayed for.: The Oourt of Appeals 
for the Eighth Oircuit affirmed the judgment 
of the District Gourt. The Supreme Court of 
the U. 8. A. granted certiorari, ag a novel and 
important question of. anti-trust lawa was 
involved. The respondents in the appeal be- 
fore the Suprema Court were the Government 
oł India, the Imperial Government of Iran 
and the Republic of the Philippines. 


An objection was raised as to the maintain. 
ability of the suit on the ground that a 
foreign nation could not, under the anti trust 
laws, ag in force in the U.8 A.. institute 
such proceedings, The maintainability of the 
suit depended principally on the question 
whether a foreign nation wag a ' person” 
within the meaning of the Clayton Aoi, aea. 
tion 4. Section 1 of the Clayton Act? defin- 
ing ‘‘person” in the relevant part, reads :— 


"The word ‘parson’ or ‘persons’ wherever 
used in this Act shall be deemed to inalude 
Oorporations and associations existing under 


or authorised by the laws of either the United 


States, the laws of any of the territories, the 
laws of any State or the laws of any foreign 
country.” 


Section 4 of the Clayton Act, providing for 
the remedy of triple damages, reads : 


"Any person who ‘shall be injured in hig 
business or property by reason of anything 
forbidden in the anti-trust laws may sue 
therefor in any district court of the United 
States in the district in which the defendant 
resides or is found or has an agent, without 
respect to the amount in controversy, and shall 
recover three-fold the damages by him sus- 
tained, and the cosi of suit, including 4 rea- 
sonable attorney's fee.” 


As the Court of Appeals observed, this case 
‘barns on the interpretation of the statute’? 


The legal issue before the Supreme Court 
of the U. 8. A. was whether foreign govern. 
ments were covered by the anti trust laws as 

“any person” injured ‘‘by reason of anything 
forbidden in the anti. trusi laws” and whether, 
on that basis, they could sue to recover treble 
damages. In thia connection, it may be in- 
teresting to recall that earlier in 1941 it had 
WG ne A Gi ee 


2, For section 4, Clayton Act, see (Infra). D 
a Clayton Act, 15°U.S. C,, Section’ 15. 
4, 350 F, 2d 388; 3975 ` ee 


918 + 
been’ held ‘that the U. 8. Government could 
mot sue for triple damages; though individual 


States could do gof In 1955, the law waa 
amended to allow the U. S. Government to 


gue for single damages, but not for triple 


damageg.? 


The majority held that a foreign Govern. 
ment could alaim the benefit of the anti trust 
law ag a ‘‘person” injured by reason of the 
conduct in question which was forbidden in 
ého anti-trust laws, The minority took s8 
diffarent view. The reasoning on which each 
view was based bears examination. 


The majority judges. who upheld the con. 
tantions of the foreign governments, based 
their decision on an ‘‘expansive remedial pur- 
pose of the law” preferring that to a ‘‘techni. 
eal or semantic approach’. It would not, 
perhaps, be impolite to say that the political 
actions of some countries were also considered 
by the minority ag relevant. However, these 
considerations do not apply to Indis, since 
India did not indulge in such activities and 
already has a somewhat similar law in the 
Monopolie: & Restrictive Trade Practices Act. 

The majority observed that the anti-trust 
law protects all persons who are victimes of 
forbidden practices, and that the expression 
‘‘peraon” in this context had æ broad and 
inclusive meaning. Mr. Justice Stewart (who 
delivered the majority judgment}, relied upon 
gartain observations of Senators Sherman and 
Hdmonds which had been made on the floor 
of the House at the time when the Bill waa 
under consideration.’ 


The use of the words ‘foreign corporation” 
and ‘‘aggociation existing under or authorised 
by.....terms of foreign countries” in the 
definition ‘of ‘‘pargon” both in the Sherman 
Act and the Olyton Act:’ and the faot that 
anti-trust lewa extended to foreign trade with 
other countries, were relied upon by the majo. 
rity judges for preferring the interpretation 
that the intention of the legislature was to 


give the benefit of anti-trust lawa to foreign 


government algo. 


The court rightly observed that to deny the 
foreign plaintiff the right to sue would defeat 
the dual function of the anti-trust laws, 
namely, (a) to deter violators and deprive 
them of “the fruits of their illegality” and 
{b) ‘‘to compaengate victima of anti.trust viola. 
gions for their injuries’.’ Such a denial would 


5. U. 8. v. p oR Corp., (1941) 312 U, S. at 


6, 15 U. S. C., S. 15A 

7. 21 Cong. Record 2569, 3148, 

8. 15 U. S. C., S. 7, 12. 

2. (a) Ilinois 1 Brick Co. v. Illinois, 431 U.S, 


4b) Brunswick Oorp. . Publo Bowlo Mat I 
oe 409 U.S. 477, 485, 488." "S 


a pa . ee r z PE E „t a "a i +> . rd Soyer Y s os x ph i 3 A 
India can’ gug As pardon" under Anti-trust law óf U. 8. A: 


Journ jupnal Sf 


rathér permit a price fixer or monopolist to 
escape full liability for the illegal act of which 
he had been guilty in the U. S. A. and would 
deny compensation to some of his victima who 
happen to be foreign customers. 


Further, as the Court rightly observed, 
such an exclusion would lesson the deterrent 
effect of treble damages, because those. doing 
business both in the U. B. A. and abroad 
would be tempted to enter into anti-compsti- 
tive congpiracies affecting American customers, 
in the expectation that the illegal profita 
which they would safely extort abroad would 
offset any liability that they might inour to 
American plaintiffs. Increased and preferen- 
tial exports may also create scarcity at home, 
and consequent high prices.. The minority 
view would also create a disparity between 
two sales by the same violator within the 
country, i.e. one sale to the local consumers 
and the other sale to the foreign Government 
where property passes within the U. 8. A. It 
would bó anomalous that for the former sale 
both the Public Action penalty and the Private 
Action penalty could be pursued. while this 
would not be permissible for the sale to the 
foreign Government even though the gale took 
place in the U.§. A. 


Again, if the foreign purchaser ee to 
be a Government Oorporatson established under 
the foreign law and fully owned by the foreign 
Government, then, for an injury caused to it 
by the violation of the law, a remedy would 
bs available, but not where the foreign Govern. 
ment be the victim. This would ba anomal- 
ous. The minority view had overlooked the 
fact that it was the effect of the law, and not 
the personality of the sufferer, that. was mate- 
rial. Oertainly, the intention of the legis. 
lature could not be to legalise the violation of 
law merely because the sufferer is a foreign 
Government, nor could the law take into conai- - 
deration the fact that some foreign Govern- 
ments are creating a monopoly or boycott in 
their own country, or that they do not hava 
anti-trust laws in their country. 


The minority view had atrongly relied on 
the fact that an anomaly resulted from the 
judgment in U. S. v. Cooper, since in that 
casa the U. S. Government had been held not 
tobe a '‘person” for triple damages. The 
majority judgment, however, explained tha 
said decision by stating thai the decision had 
been rendered on an analysis of the language 
of the enactment, in the light not only of the 
policy underlying the enactment, but also of 
other available aids, and after taking due nota 


(c) Perma Life Huffers Ine, Y. rnana 
Parts Corp.; 392, U. S. 134, 13 


10.0, S. v. Cooper: ‘S1ZU SOD: | = 


NN LN A in 


88 Journal 


of the fact that public action remedies were 
available to the United States, such as, crimi. 
nal prosecution, injunction and seizure of the 

property. The majority relied upon its own 
judgment in Georgia v. Evans?! where, while 
reverting the judgment of the lower court, it 
had observed that U. S. v. Cooper’ did not 
hold that the word ‘‘person,” abstractly con- 
sidered, could not include a governmental 
body. . 


The reasoning of Georgia v, Evans! would 
equally apply to the present cage. "We can 
perceive no reason for believing that Congress 
wanted to deprive a foreign nation, as &@ pur- 
chaser of commodities shipped in international 
commerce, of the civil remedy of treble da. 
mages which is available to other purchasers 
pesececceseo.esNOthing in the Act, its history, or 
its policy, could justify 80 restrictive a con. 
struction of the word ‘person’ in gestion 7.. 
seesepeseesesHUGh Aa Construction would deny all 
redress to a foreign nation when mulcted “by 
a violator of the Sherman Law, merely be. 
cause it is a foreign nation.” Commenting on 
the jurisdiction of Federal Courts, the majo- 
rity judgment observed that this Court had 


recognised the right of the foreign nations to 


prosscute any civil claim in the Courts of 
United States like a domestio corporation or 
individual; to deny them this privilege would 


manifest a- want of comity or friendly feeling. | 


It does not stand to reason that the right of 
suit be denied to a 
anti-trust violation, en such a right is not 
denied in other claims for damages. It would 
salso be a piquant situation that for violations 
‘of anti-trust laws, where the victim is & 
foreign nation the offender will be punsshable 
with fine and punishment, but the victim 
cannot sesk a civil remedy for the violation of 
its civil right. The implication underlying this 
reasoning was that in general, e criminal 
. remedy would be more stringent then a civil 
remedy. One could conceive of cases where 2 
‘wrong could be redressed by a civil remedy 
but not. by a criminal penalty. But one cannot 
g0 easily conceive of cases where a criminal 
remedy is available but a civil a ig 


denied, 
The Minority view 


Chief Justice Berger, in his dissenting 
judgment, criticised the couclusion recorded in 
- majority judgment as extraordinary and un. 
disguised exercise of legislative power. He 
observed that the conclusion holding foreign 
nations, ag ‘persons’ under section 4 of the 
Clayton Act was paradoxical, when it was 
conceded that the said question had not been 
_ examined. when the Sherman and Clayton 


IL, Georgia v. Evans, 816 US 159, 161, 162, 163 
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Acts were enacted. It was observed that it 
would be an anomaly that while the U, $.. 
Government could not sue for triple damagas, 
other nations were free to engage in the most 
flagrant kind of combinations for price fixing 
in their own countries, and yet were given & 
right to sue the American supplier in American 
Courts for triple damages plus attorney’s fees. 
Berger 0. J. had in mind the boyoott and 
other anti-competitive practices undertaken 
presumably, by some middle Eastern countries 
in regard to oil. He found that the majority. 
judgment was plainly at variance not only 
with the langnage of the statute, but also ` 
with its legislative history and the precedents 
of the Court. In hig view, resolution of the 
delicate and important police issue of giving 
more than 150 foreign Governments the 
benefits and remedies enacted to protect 
American consumers should be left to the.. 
Gongress and the Executive. He also observed: 
that silence of the Congress for over a century 
gave no licence to the Court to make this, 
sensitive practical decision vastly expanding 
the scope of the statute enacted by the Congress. 


The reasoning of Chief Justice was that the 
very fact that foreign nations were not ex- 
pressly included within the definition of 
‘person’ despite explicit reference in the same 


‘definition to corporations and associations. 


existing under the law of any foreign country 
ought to be- dispositive under the established 
doctrine of interpretation of statutes. With 
respect, however, this argument misses the 
point that the definition is only an inclusive: 
definition. Moreover Governmenis are not im 

the nature of corporations or associations to 
be established by the laws of the country and 
if would not have heen appropriate fo mention 
them in the same breath aa corporations so 
established. Again the section sp3ake of cor- 
porations authorised by laws of not ‘only 
foreign countries bat also of United States in 
the United States of America. If we extend 
the interpretation placed by the Ohief Justice 
to its logical end, then it would also deprive 
the United States as well as its constituent 
States of the right fo sue. If a foreign Govern- 
ment is not a person then the U.S.A. is not. 
The observation of the Chief Justice ‘Given 
that ‘person’ as used in the Clayton and 
Sherman Acts, refers to both anti-trust plaintiff 
and defendants, the decision of the Congress to 
include foreign corporations while omitting 
foreign sovereigns from the definition most 
likely reflects this differential susceptibility to 
sui$ rather than. any intent to benefit foreign 
consumers or to enlist their help in enforcing 
anti-trust laws’, overlooks the point that the 
immunity | of foreign sovereigns merely debar's 
a plaintiff from, ening: in a domestic Court, 


s 


breach of the law or the consequent liability. 


It thus bars the remedy and not the right. If 


the view of the Chief Justice is correct, then 
it would debar the foreign nations from suing 
under any other law also. for wrongs done to 
them, 

Some of the obgarvations of Chief Justice 
Berger may be quoted. The most important 
was this passage : 

“Viewed in this light, it is cloar that the 
decision to allow foreign sovereigns to seek 


_ treble damages from Americans and to rely on 


standards of competitive behaviour in fixing 
liability which those very same nations flout 
in their business relationships with thig 
country is a decision dramatically different 
from the one Justice Frankfurter faced in 
Evans,” 


The anomaly of the U. 8. not being per- 


mitted to sue by emphasising the following 


considerations : 


“Tt ig no answer to say that the United 
States needs no Givil remedy since it hag 
regerved for itself the power to pursue orimi- 
nal remedies against American suppliers for 
anti.trust violations. -What that response over- 
looks is that our Griminal anti-trust remedies 
hardly compara with the infinite array ‘of 
political and commercial weapons available to 
a foreign nation for use against the United 
States itself or against American producers 
and suppliers. This, again, underscores how 
completely the problem is a matter of policy 
to ba resolved by the political branches with- 
out the intrusion of the judiciary.” 


And algo — 


‘fo allow foreign sovereigna who were ` 


clearly not the intended beneficiaries of this 
remedy to nevertheless invoke it reverses this 
priority of purposes and doeg go solely on the 
basis of this Oourt’s uniformed speculation 
about some possible beneficial consequences to 
American consumers of this ‘maximum deter- 
rent’. In areas of far less political delicacy, 
we have been unwilling to expand the scope 
of the right to sue under the anti-trust lawa 
without express congressional intent to do go.” 


Justice Powell, in his dissent, observed that 


no one argued seriously that it wag the inten. 


tion of the Congress to include foreign govern. 
ments under ‘ person’ in section 4 of the Olay- 
ton Act, but, ‘despite this conclusion as to 
the absence of any congressional considera- 
tion, the inviting possibility of treble damages 
today is extended by judicial action to the 
sovereign nations of the world. With minor 
exceptions. the United States recognizes the 
governmenty of all of thege nations. We may 


11, Georgia v: Evans, U S 159,161, 162, 163, 
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assume that -most of them haveno equivalent 
of our anti-trust laws and would be unlikely 
to afford reciprocal opportunities to the United 
States to aue and recover damages in their: 
Courts.” He felt that it was accepted doctrine: 
that questions of ‘general policy’— especially. 
with respect to foreign sovereigns and absent. 
express legislative authority—are beyond the 
Province of judicial branch. He concluded by. 
aaying, ''A Court without the benefit of legis- 
lative hearings that would iluminate the- 
policy considerations if the question were left: 
to the Congress, is not competent in my 
opinion, to resolve this question in the best. 
interest of our country. It is regrettable that 
the Court to-day finds it necessary to rush to. 
this essentially legislative judgment.” 


Legislative developments 


1. Reference may be made to certain legis. 
lative developments subsequent to the judg. 
ment of the Supreme Court. The first is 
Senator Allen’s proposed amendment No. 166% 
to Senator Kennedy's Illinois Brick Bill, 
N. 1874. It was introduced on March 10, 
1878 and was designed to overturn the desi. 
sion of the Supreme Court of the United 
States in Pfizer v. Government of India” 


2. In early April 1978, the House Mono. 
polies Sub.Committee also voted’? and approved 
a Bill H. R. 11942 moved by Congressman. 
Rodino and others which would reverse the: 
Supreme Court decision in the [Wsnots Briok: ` 
case, * and which wonld permit indirect pur. 
chasers and consumers also to sue. The Sub. 
Committee also voted (4to3) to adopt an 
amendment moved by Representative Oharles 
Wiggins (B. Oolifornia), which would over- 
turn the Supreme Court's decision on the 
‘person’ issue, by barring anti-trust suits by 
foreign governments. The amendment reads- 
as follows :— 


"Provided, however, that this section shall: 
not authorise suits by a foreign sovereign 
government, & department or agency thereof.” 


3. Reference must in this context be made- 
to the philosophy which underlies the recently 
enacted Foreign Sovereign Immunities Act of 
1976.5 This law codifies the basio principle: 
that a foreign country which enters the com. 
mercial market place ig to be treated as any 


‘other commercial party. A foreign sovereign: 


can thus be sues when if undertakes a oom. 
merdial activity having an impaoi in tha 





12. ke y. Government of India, supra. 

13. R. 11942, 

14, Masi Brick Co. v. Illinois 431, U.:S, 720, 
7 


4 
15. Foreign Sovereign Immunities Act of: 19785: 
Public Law No, 94.583 ; 90 Stat. 2804. ~- 
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United States. It would be unfair to deny a 
foreign State the right to sue when it is in- 
jared in its commercial activity, while sub- 
jecting that State to suit as a-defendant when 
it undertakes’ a commercial activity that 
:Gauses an injurious impact. 


Subsequent legislative developments 


4. It would be seen that the minority 
judges have sought support in certain consi- 
-derationa of policy, such as, the non-existence 
of similar laws in other countries, the indul- 
gence by some countries in anti-competitive 
‘practices and boycott and other ‘similar con. 
siderations. Perhaps, those considerations are 
not very material for a decision of the con. 
‘troversy. 


8. Regently, some more private Bills have 
been moved to meet the situation created by 
the judgment. The latest Bill (as per Gon- 
gressiona! Record) ig the one moved by 
‘Senator Inouye (D. Hawai). The Bill moved 
by him seeks to reserve the substance of the 
decision of the Supreme Oourt; however, it 
insists on reciprocity inasmuch ag it postu- 
lates that before a right of action under sec- 
‘tion 4 of the Olayton Act'® ig available to 
& foreign country, the law of that country 
must also afford a corresponding right to the 
U. §. A. Senator Inouye pointed out the 
anomaly arising fom the fact that the right 
‘of the U, 8. Government is restricted to 
single actual damages plus cost of suit and the 
U. B. Government cannot sue for treble 
damages, but-the other nations are free to 
engage in the most flagrant kinds of combina. 
‘tions for price fixing which are totally at 
‘Odds with American anti-trust concepts. In 
‘order to aghieve equal accesa and relief to 
‘the U. §. Government, ita States and nationals 
‘in foreign courts. the Bill introduced by him 
‘sought to add at the end of section 4 of the 
‘Olayton Act,” the following sentence :— 


"A foreign sovereign Government including 
any agency or agent thereof, may sue for 
injury pursuant to this section if United 
States persons and the United States Govern- 
ment are permitted equivalent aciess and 
‘elief for the same injury in the courts of 
auch foreign sovereign governments.” Perhaps 
better course would be to give equal remedy 
to U. §. Government also. 


Criticism of Legislative Moves Intended 
to Override the Judgment 
The ratto decidends in Pfizer igs— 
NEA .& foreign national otherwise entitled 
o gue in our courts is entitled to sue for treble 


16, Congressional Record, Senate, March 10, 
“1971, Debate relating to section 2724. .- 
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damages undér the anti-trust lawe to the same 
extent as any other plaintiff. Neither the -fact 
that they sre sovereign is reason to deny them 
the remedy of treble damages Congress afford- 
ed to ‘any person’ victimized by violations of 
the antitrust laws.’ 


This ratio decidends ig in Gonformity with 
the general rule that a foreign sovereign is 
entitled to prosecute any action in the Oourts 
of the United States upon the same bakis ag & 
domestic Corporation or an individual. 


This principle has been adhered to since tha 
inception of the U. S. A. and rests on basic 
concepts of comity between nations, Indeed, 
provision for access is made in the Constitu- 
tion” and is supported by a line of cases decided 
both before and after the passage of the 
Sherman and Olayton Acts. In The Saphire,” 
the Court declared : “(a) foreign sovereign, 
as well as any other foreign person...... may 
prosecute (its civil cause of action) in our 
Courts.’ The United States also has availed 
itself of concommitant rights in the courts of 
other countries. Only in the most axtreme 
Gases haye sovereigns been denied access to 
the Courts of the United States. 


The Supreme Court has noted — 


"We are constrained to consider any rela- 
tionship short of war, with # racogniged 
sovereign power as embracing the privilege or 
resorting to United States Courts." 


Where & government: is suing for the pro- 
gecution of a private and proprietary rights as 
opposed to a public or governmental right, it 
is in the game position ag any other natural or 
juristic person with the same rights and 
subject to the same defenses? Since the 
passage of the Olayton Act, the Suprema Court 
has reaffirmed that foreign soversign plaintiffs 
in their private corporate capacity are to be 
regarded no differently than other persons. 


Thus, a foreign sovereign plaintiff should, 
so far as the thing can be done, be put in the 
game position as a body corporate.” 


The barring of anti-trust remedy to foreign 
nations may affect international faith in the 
stability of American prices and- consequently 
their export trade. An apprehension may next 
arise whether the door will be shut against 
remedies available to foreign nations under 


18. ee 

FA Art. III, S. 2, Cl, 1 
20, (1870) 78 US (11 Wall. ) 164, 167. 

21. Banco National de Cuba v. Sabbatino, 378 US 
398, 410 (1994). 

22, French Republic v. porate Vichy Con L91 US 
427, 433 (1903). 

23, Guaranty Trust Co. Y, ‘United States, (1988) 

4 304 U 126, 134-135 n. 2 aq uoting Costa . 
Ros y, Erlanger, (1875) Ch D £71,/1974. 
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other laws of the U. B. also. Let us watch and 
ase whether the U, B. Congress, which is 
known for its respect for damocratic princi. 
ples, will accept a step which might have such 
repercussions and may-tarn out to be a retro. 
grade step prejudicially affecting not only the 
export trade but also international faith in 
American market and prices. 


Conclusion 


Apart from aspeota of immediate interest to 


those concerned with questions of interna- 
tional trade, the judgment of the Supreme 
Court of the U.S.A., aa was pointed out at the 
outset in this article, has dealt with matters 
which touch the fields of statutory interpre- 
tation, monopolies legislation and private 
international law, and more fundamentally 
the nature of the judicial process. To some 
extent the judgment ig unique, as the court 
was Galled upon to consider, in the context of 
& very technical matter arising ont of monopo. 
lies legislation which itself is » highly techni- 


Journal St 
cal subject, issues with deep significandd and 
juristic appeal. 


The commonly accepted view that the 
direction of legal change is determined only 
by the legislature, has been challenged more 
than once.24 The law making role of tha 
courts has, however, never been eclipsed. 
Statute law frequently calls for decisions that 
are ‘no longer in the bi-polar mould of- A 
suing B for damages for divorce, and disseis- 
in,” but, which on the contrary, tend to in. 
volve "vast webs of inter-related interests!’ 
and in which ‘huge social and political stakes 
are often implicated.” 


The judgment now under discussion fur. 
nisheg an example of "vast webs of inter. 
related interests.’; 


24. Maurice Rosenberg, ‘Anything Legislature 
can do, Court can do it better? (May 1976) 
American Bar Assocfation Journal. 

25. Manic Rosenberg, “Anything Legislature 

n do, Court can do it better? (May va) 
reser Bar Association Journal, 
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HINDU VIVAHA KAYADA, 1955. By 
Smt. Kusum Velhal. Joint District 
Judge, Nagpur, Shri Mangesh Praka- 
shan, 23 Navi Ramdaspeth Nagpur-10, 
pages 3+208, Price Rs. 15/.. 


In the wake of adoption of mother tongue 
as the madium of instruction at all levels of 
studies, ''Hindu Vivaha Kayada” by Smt. 
Kusum Velhal, Joint D. J. Nagpur, is a most 
welcome addition to legal literature in 
Marathi. 


It ig a section by section commentary on the 
Hindu Marriage Act. The subject matter hag 
been divided into relevant topics a8 per such 
headings adopted by the sgaid Act. The 
isarned author anslyses various sections con- 
nected with each topte in separate paras with 
critidal appraisal of each section. 


It seems to be a pioneer work in Marathi 
ona most volatila subject of marriage and 
makes a distinctive coatribution to legal lite- 
rature in one of the most advanced national 
languages. It ig a rendering in clear and 
lucid language understandingly made. Oom- 
menta on topics are based on judiciously 
selected decisions of all the superior Courts 
of the country, which bring out fully the 


purport and import of the relevant provisions. - 


Glossary of marathi equivalents adopted by 
the author for words and phrases used in the 
Act adds to the further utility of the work. 


The introduction to this book testifies elo. 
quéntly to its quality and ane more than 
could any raviawer. 


The book seems to be intended mainly for 
those who are interested in the study of matri- 
monisl remedies; but we feel that it would 
also make an interesting reading to all thoga 
who wish to have a thorough knowledge of tha 
institution of marriage amongst the Hindus 
from ancient to modern times. 

A.G,T, 


“INDIAN AND ENGLISH PRIVATE 
INTERNATIONAL LAWS” “A COM- 
PARATIVE STUDY”. By Paras 
Diwan, LL.M., Ph.D., Professor of 

_ Laws Punjab University, Chandigarh. 
N, M. Tripathi (P,) Ltd., 1977 Pages 
xlvi + 688. Price Rs. 75.00. 


Private international law owes its birth to 
the concept that one of the basic objectives of 
private international law is to protect a 
foreign acquired right. 


It is only in the post.independence period 
that any attention to ‘“‘private international 
law’ was given by the jurists in India. -It ig 
still a subject that has been given scant atten. 
tion ih legal education. In other countries 
including U.K., U.8.A. and U.S.S.R., " pri- 
vate international law” is a subject of major 
studies. In spite of the fact that this subject 
forms only an insignificant part of curriculum, 
law examinations in our country through 
international conferences, conventions, - wa 
have made fruitful contribution to the’deve: 
ae of “Indian Private International 
law”.-: Now--Législationg ‘and. amendmoenit-of 


92 Journal 


old laws has also made good additions to the 
development of “Indian Private International 
Law.” 


In the freld of developing our own character. 
of Indian Private International Law, we must 
acknowledge our debt and accept that we 
have borrowed enough from English Laws. 
However as our identity as & sovereign inde. 
pendent nation hag got a firm base and our 
relations, contacts, obligations with other 
nations cannot remain same as that of U. K., 
we have started establishing our own norms 
suiting our requirement in the field of private 
international laws. 


The author of this book who is well known 
as & writer on legal subjects and hag held the 
post of a professor in Punjab University, has 
no doubt done full justice to the subject-matter 
of this book. 


The in-depth study of the ‘subject.matter, 
the analytical method in which he hag sub. 
divided the contents and the exhaustive treat. 
ment which though might have increased the 
gize and cost of production, has however im. 
mencely contributed to the usefulness of the 
book. -> 


We have no doubt, this book will fill up 
the long outstanding need of a good book on 
the subject and help our students to get a 
good and firm grip on private international 
law. 


Apart from the staden and judge, the book 
is written in such a simple and yet & fasci- 
nating style, that even a layman, if he chances 
to lay his hand on the book will read if from 
cover to cover and leave it after getting 
enlightened. 


The book provides a copious index and case 
Jaw, both Indian and English is cited in sup- 
port of every statement of significance. 


The book will be an important addition to 
every law library whether it is of. a Law 
College, or of a university or of & lawyer or 
of a judge. — B.D.B. 


INDUSTRIAL DISPUTES ACT, 1947 
(SECOND EDITION, 1978), By Justice 
D. D. Seth (Retired) Judge, Allahabad 
High Court, Published-by Law Publish- 
ing House, 39, Sheo Charan Lal Road, 
Allahabad —211003,. Pp. (vili-48-752) 
Price Rs. 60=00. 


The industrial peace is most essential for 
the fast and all round industrial growth of a 


country. Accordingly, laws relating to indus.. 


trial relations have uhdergone considerable 
shanges in recent times. The second edition 
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oi this book takes note of all these changes. 
and the effect thereof. The commentary is 

based on judgments of Supreme Court, all the. 
High Courts and various Industrial Tribunals, 

whether reported or unreported. Each section- 
has been exhaustively and lucidly dealt with. 
in details. The discussions on each section are 

preceded by a well arranged synopsis under 

each sectione The usual Table of Cases and 

Index, conveniently lead the readers to quickly 

and easily refer to cases and/or points, The: 
Appendix to the book containing some other 

allied Acts and Rules has increased the utility 

of the book. This edition is undoubtedly going: 
to be a very useful guide to the Industrial 
Undertakings, Labour Offices, Lawyers, Trade- 
Unions, Industrial QOourts and so also to 

workmen. 8.5.4. 


‘LAWYERS By Julian Disney LL.B. 


(Hons.) (Adelaide) and others Pub. 
lished by the Law Book Company Ltd. 
301-305 Kent Street, Sydney. N, M.. 
Tripathi Pvt. Ltd. 164, Shamaldas. 
Gandhi Marg, Bombay.2 Pages xi 
iti.758 Price $/35.50. (In paper back}: 
$ 28.50. 


The primary purpose of thig book ia to- 
agaist law students to understand and analyse- 
the structure, composition and operation of 
the legal profession. Legal education in 
Australia has hitherto given insufficient. 
attention to the nature and role of the legal 
profession. Such courses as exist have tend- 
ed to make little or no attempt at critical: 
analysis. This book will help to remedy 
these failings whether by stimulating the. 
development of new courses similar to ‘Law, 
Lawyers and Society,” or by encouraging a. 
new approach to existing courses guch as 
"Legal System” or "Legal Ethics.’ Differ. 
ent parts of the book-imay serve different 
needa in law ‘schoola and legal workshop. 
conrses. The book or part of it may also be 
of use in the rapidly increasing number of 
courses on the law for non-lawyerg, especi. 
ally at collegea of advanced education. The 
authors have used some material from the 
U. 8. A. and Canada, of course they have also- 
drawn extensively upon material from Eng. 
land which remaing for Australian Lawyers 
the traditional overseas sourie of information 
and opinion. A gubstantial part of the book 
ig the authors’ own text, blending the whole: 
into a work which will stimulate not only 
lawyers and students but also the public at 
large into a better understanding on -those- 
issues which are vital not only to lawyars 
but to society itself. B. B.G. 
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1976” Edited by R. Baxt, B.A. LL.B., 
(Syd.), LLM. (Harv.) Barrister and 
Solicitor of the Supreme Court of 
Victoria, Solicitor of the Supreme 
Court of New South Wales, Sir John 
Lathan Professor of Law Monash 
University Published by the Law 
Book Company Ltd., Sydney, N. M. 
Tripathi (P) Ltd. Pages xvi and 330. 
Price A.S 17.00. 


This book is intended to provide an over. 
view in regard to the developments in major 
areas of law in Australia in 1976. In gene. 
qal fully 1976 has been taken ag the cut-off 
point up to which the materials have been 
ancluded in the various chapters contribut- 
-d for this book. “The book contains 14 chap. 
ters by different authors who are specialists 
an their chosen fields. Over the past few 
years there has been a great deal of change 
and development in the law in Australia. 
Federal and State Parliaments have produced 
a mags of legislation with the result that 
Law Reports have swollen to accommodate 
the interpretation of these enactments by the 
courts. Legal digests are growing larger and 
larger. But these publications, although valu. 
able, are not by their very nature suited to 
give a general conspectus of change in the 
various fieldg of law. The editor of this 
book therefore feels that notwithstanding the 
already voluminous body of legal literature, 
there ig a place for a work sach ag this which 
surveys developments in major areas of law. 
The topics covered are, admittedly, not en- 
tirely comprehensive of the law, but major 
areas have been covered. 


Thug the first chapter contributed by F. H. 
Callaway on Restrictive Trade Practices dealg 
with only a part of the Trade Prastices Aot 
4974 and provisions ancillary to that part. 
The Second chapter on Industrial Property by 
Dennis Pearce discusses the law relating to 
patents for inventions, registered "designs, 
copy-right, registered trade marks, passing. 
off and confidential information. The other 


topics covered by the remaining chapters are ~ 


Indastrial Law 1976, Oriminal Law, Con- 
sumer Protection, Succession - and Administra: 
tion, Trusts. 1976. In Family Law (this 
mainly deals with Family Law Act 1975), 
Companies and Securities Law (contributed 
by the Editor himself), Torts, Income Tax, 
Constitutional Law. Evidence 1876 and 
Administrative Law. Hach chapter brings 
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out the important - developments: in: law in or - 
around 1976 concerning the topic dealt with 
therein and the leading assag thereon decided 
by the various courts. 


Although this Survey is primarily meant : 
for lawyers, it will cartainly be of interest- 
and use to those engaged in the many pro- 
feagions related to law who without an accesa 
to an extensive range of legal publications, 
desire to acquaint themselves with develop. 
menta in law which may affect them. 

U. S. D. 





PRACTICE AND PROCEDURE (Sixta 
Edn.) Vol. 4 — Matrimonial Proceed. 
ings by Rowland G. Witchell F. I. L. E. 
Oyez Publishing Limited, N. M. Tri- 
pathi, Pages vii-137, Price £ 3.25. 


This volume deals with matrimorial pro- 
e3edings in county courts and.in the Family 
Division of the High Oourt Matrimonial pro. | 
ceedings in Magistrates’ Courts having been 
dealt with in volume 1 do not find place in 
this volume. The matrimonial proceedings 
except those in a magistrates’ court are mainly 
controlled by Matrimonial Causes Ruleg, 
1977. This volume refers and explains mainly — 
the provisions of these Rules as well as the 
County Court Rules, 1936 and the Rulea of - 
the Supreme Court, 1965 wherever necessary. 
Thia volume has thirty ohapters and whererer 
necessay there are sub chapters. There is a 
useful index with appropriate topical heading 
and gub.headings. No case law is referred; 
This volume will be useful to students and 
lawyers-in making comparative studies the 
procedure aspect of matrimonial causes which 
is immensely increasing in India. | 

, S. 8. G. 


AFFILIATION LAW AND PRACTICE 
BY THE LATE G. S. WILKINSON, 
Fourth Edition by J. F. Josling, Soli- 
citor. Published by Oyez Pablishing 
Limited, N. M. Tripathi Pvt. Ltd. 
Pages xx°163-Price £ 6.50. 


This book is intended as a guide for solici- 
tora in private practice and for legal advisers 
of public authorities. It gives all the infor. 
mation and advice necessary for preparing 
and conducting affiliation proceedings in court. 
In this edition the law is stated generally ag 
at 30 April 1977; but some enaciments thon 
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still. to come into effect are also.commonted 
on. The editor has concentrated his efforts 
on updating the statutory references. Here 
and there the editor hag essayed some bolder 
alterations, but the core of the book remsing 
' principally in the form in which the author 
‘ad a social thinker as well asa lawyer con. 
ceived it. 


The book is mainly divided into three 
parts. First part deals with proceedings by 
mother custodian or other person having 
custody for maintenance of a child, the second 
part with proceedings by local authorities 
under the Ohildren Act, and the third part 
with the National Assistance Act, 1948 and 
the Supplementary Benefits Act, 1976. The 
` Appendix also gives all the relevant Acts and 
Table of Gestation. This book also gives 
table of cases in the beginning and a useful 


index in the end. The book under Oyez 


Practica Notes series will also be « useful 


guide to solicitors and lawyers in India, 
§,8.d, 


“THE LAW OF WILLS” by (1) I. J. 
_ Hardingham, B.A, LL.M, (Melb); Ph.D. 
(Monash) (2) M. A. Neave, LL. B. 
‘(Hons.) (Melb) both senior lecturers 
in Law, University of Melbourne, and 
(3) H. A. J. Ford LL.M. (Melb) S.J.D. 
(Harward) Professor of Commercial 
. Law. University of Melbourne. — Pub. 
lished in 1977 by The Law Book Com- 
pany Ltd. Sydney (in India through 
M/s. N.M. Tripathy (P.) Ltd. Bombay) 
Pages 295. Price Australian $ 21.50. 


This book is written by threa authors in 
collaboration with each other. 5 Chapters by 
Mr. Hardingham 3 by Mr. Ford, 2 by Mr. 
Neave and 3 by M/s. Hardingham and Fort. 
This book also covers the law of wills ag 
obtained in England, in Australian States and 
Territories and: in New Zealand which hag 
necessitated the authors to take stook of the 
proyisiong of different statutes on each’ topic. 


The Law stated:herein is not much diffe. 
rent than what we. have in India | go far as 
testamentary suGceRsiOnN goos, 


The Chapter on ''Construstion ` ‘of Wills” ig 
not only elaborate but could be of uge to 
probate Courts in India also. 


_ As the authors deal with law of wills in 
‘different countries, the topic-wise treatment 
in the commentary is found useful, but the foot 
. notes do give reference to the statutes which 
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given to facilitate easy reference. 


A. ER: 


would enable a lawyer to find out. the rale- 
vant provisions of law, . 


Oase law has ‘been cited stanly to sub. 
stantiate the avermenits in the comments. 
There is sprinkling of a few Indian Cases 
decided in Privy Council in the case law 
referred to. A generous Index at the end is 
yet another good feature of the book. ea 

B. D. B. 


PRACTICE AND PROCEDURE. By 
Rowland G. Witchell F.LLE. Sixth 
Edition, Volume 5, Non.contentious. 
Probate and Private Limited Com- 

- panies. Published by Oyez Publishing | 
Limited.N.M. Tripathi, Pvt. Ltd. Pages: 

- 106. Price £. 2.76, , 


‘ This volume consista of 2 parts. Part I 
deals with non.contentious probate practice- 
and Part II deals with private company for. 
mation. There are 10 Chaptara to Part I and 
11 Ohapters to Part II having appropriate: 
topical headings. There are also sub. headings: 
wherever necessary. In the end of each part. 
aro illustrated relevant prescribed forms which. 
have been referred to in the- earlier chapters. 
This volume ends with an useful index for 
each part separately. This volume contains. 
useful informations in short and will be help. 
fol to lawyers, Solicitors, Legal Advisers and 
Company executives. 
§,8.G. 
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LAW OF PARTNERSHIP, SALE OF 
GOODS. AND NEGOTIABLE IN- 
STRUMENTS. By K. R. Bulchandani,, 
B.A. (Hons.) LL.B... DILL... DIR., 
C.B.M.. Solicitor and Advocate, Pro- 
fessor, Government Law College Bom- 
bay. Himalaya Publishing House, 
Bombay. Price Rs. 16, Pp. xxxi, 276. 


The three legislations io. Partnership Act 
(1932), Sale of Goods Act (1930) and Negoti- 
able Instruments Act (1881) have been dis. 
cussed topic-wise in this book in simple and: 
lucide language. The students will find this 
book comprehensive and easy to follow. Typi. 
cal questions given at the end of each chapter 
‘will serve ag a guide to the students in their 
examination. 

Table of Cases and aubject index bhaye beem 


C.W.M. 


The Hon'ble Mr. Justice 
S. J. HYDER, Judge, 
Allahabad High Court. 


Had distinguished academic 
career. Started practice at 
Aligarh in 1946. Was a part 
time Lecturer in Law in 
Aligarh University from 1949 to 
1953, Elected Member of Aligarh 
University Court from 1953 to 
1965, and was appointed Member 
in 1965 and 1969. Member of the 
Faculty of Law of the University 
from 1974 to 1978. Has been 
Standing Counsel of Aligarh 
University ever since he shifted 
to Allahabad High Court in 1963. 


DE DB 8 EPI 9 FD IED 





The Hon’ble Mr. Justice 
RAMESH CHANDRA 
SRIVASTVA, Judge, 


Allahabad High Court. 


Born in June, 1933 in a 
lawyers’s family at Orai, District 
Jalaun. Passed his LL. B. in 1955. 
Enrolled as a Pleader in 1956 at 
Orai, and as an Advocate in 1960. 
Shifted to Allahabad High Court 
in 1964.°'Specialised in election 
petitions. Conducted the famoug 
election petition — Raj Narain 
y.: Smt. Indira Nehru Gandhi. 
Appointed Additional Advocate 
General in August, 1977. Took 
oath of office as a Judge on 
30.3.1978. 
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The Hon'ble Mr. Justice 
G. M. MIR, Judge, 
Jammu and Kashmir High Court, 


The Hon’ble Mr. Justice 


KOTWAL IQBAL 
KRISHAN, Judge, 
Jammu and Kashmir High Court. 
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Truthful newspaper advertising concerning the availability and cost of routine 


legal services is protected by the First Amendment, 
United States has ruled in a case arising in Arizona. 


that triggered the case. 


the Supreme Court of the 
Below is the advertisement 


DO. YOU NEED 

A LAWYER? || 

i | | LEGAL SERVICES 
AT VERY REASONABLE FEES 


Divorce or legal separation--uncontest- 


ed (both spouses. sign papers) 
e $175.00 plus $20.00 court filing fee 


Preparation of. all court 


papers and 


instructions on how to do your own 
simple contested divorce 


$100.00 


* 


ceeding © 


Adoption--uncontested 


severance pro- 


$225.00 plus approximately $10.00 pub- 


lication cost 


ed proceedings 
Individual 


Bankruptcy--non-business, 


no contest- 


$250.00 plus $55.00 court fines fee 


Wife and Husband 
$300.00 plus $110.00 court filing fee 


Change of Name 


$95.00 plus $20.00 court fling fee 


Information regarding other types of 
cases furnished on request 


LEGAL CLINIC OF BATES & O’STEEN 
617 North 3rd Strcei 
‘Phoenix, Arizona ‘85004 
Telephone (602) 252-8888 


Maen asne m aetna eee 





© *SUPREME COURT HOLDS LAWYERS- 


MAY ADVERTISE 


, On June 27, in a decision that “will 
effect profound changes in the practice 
of law,” to quote Justice Powell in dis- 
sent, the Supreme Court of the United 
States held that the prohibition against 
advertising by lawyers violates: the First 
Amendment. The prohibition- is contained 





z 


But. the Court limits its decision and 
rules that ‘some restraints may yet be 
exercised. 


in the American’ Bar Association’s Code 
of Professional Responsibility and has 
been adoptéd in one form or another in 
all states. 

- At the same time the Court rejected 
the argument that the rule against adver- 
tising is a rule against competition that 


*Reprinted by courtesy of and with perm ission from American Bar Association, 
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Supreme Court holds lawyers may advertise 


A.I. R. 


“Advertising is the traditional mechanism in a free market economy for a supplier 


to inform a potential purchaser of 


violates the Sherman Act. The Court 
ruled that the Arizona Supreme Court's 
adoption of the advertising ban was state 
action that is immune from the Sherman 
Act. 


The deeision on the First Amendment 
question was five to four, with Justice 
Blackmun writing for himself and Jus- 
tices Brennan, White, Marshall, and 
Stevens. Justice Powell dissented with 
an opinion in which he was joined by 
Justice Stewart, and Chief Justice Bur- 
ger and Justice Rehnquist also dissented 
with separate opimions. 


The Court was unanimous 
Sherman Act issue. 


on the 


The result of the new case—Bates v. 
state Bar of Arizona, — U. S. — 54 
L. Ed. 2d —, 97 S. Ct. 2691, 45 USLW 
4895 — was foreshadowed by three deci- 
sions of the Supreme Court in 1975 and 
1976, all arising in Virginia. In 1975 in 
Goldfarb v. Virginia State Bar, 421 
U. S. 773, it held that the practice of 
law was “commerce” and that a county 
bar association’s minimum fee schedule, 
enforceable under the state bar’s disci- 
plinary procedures, violated the Sher- 
man Act. On the same day the Court 
decided Bigelow v. Virginia, 421 U.S. 809, 
holding that speech — in that case a 
newspaper advertisement for an abortion 
service in another state — does not lose 
its First Amendment protection merely 
because it appears in an advertisement. 
Then in 1976 in Virginia State Board of 
Pharmacy v. Virginia Citizens Consumer 
Council, 425 U. S. 748, the Court declar- 
ed that the First Amendment was violat- 
ed by a state statute that prohibited 
pharmacists from advertising the prices 
of prescription drugs. 


The decision on advertising by lawyers 
is really an extension of Virginia Phar- 
macy to the legal profession and, accord- 
ing to Justice Blackmun, “might be said 
to flow a fortiori from it.” The dissenters 
protested that the application of Virginia 
Pharmacy to the advertising of profes- 
sional services had been specifically 
reserved in Virginia Pharmacy, and Jus- 
tice Blackmun was careful to say that 
the only issue the Court was deciding 
was ‘whether lawyers also may consti- 
tutionally advertise the prices at which 
certain routine legal services will be 
performed.” (The emphasis is the 


the availability and terms of exchange.” 
Justice Blackmun. 


Court’s.) And the decision does not 
apply, Justice Blackmun went on, to 
lawyers’ advertising that makes claims 
about the quality of legal services or to 
“in-person” solicitation ‘of clients by 
lawyers or their agents. Justice Black- 
mun also warned that the “special prob- 
lems of advertising on the electronic 
broadcast media will warrant special 
consideration.” 


Newspaper Advertisement Triggers the 
Case. 


The case began when two young 
Arizona lawyers, John R. Bates and Van 
O’Steen, opened a law office in Phoenix 
called the “Legal Clinic of Bates and 
O’Steen” and inserted an advertisement, 
which is reprinted herein, in the 
Arizona Republic. They conceded that 
the advertisement violated Disciplinary 
Rule 2-101 (b) of the Code of Professional 
Responsibility, which had been adopted 
as Rule 29 (a) by the Supreme Court of 
Arizona: “A lawyer shall not publicize 
himself, or his partner, or associate, or 
any other lawyer affiliated with him or 
his firm, as a lawyer through newspaper 
or magazine advertisements, radio or 
television announcements, display adver- 
tisements in the city or telephone direc- 
tories or other means of commercial 
publicity, nor shall he authorize or per- 
mit others to do so in his behalf.” 


Acting under rules prescribed by the 
Arizona Supreme Court, the state bar 
filed a complaint and conducted a hear- 
ing before acommittee of three members, 
which recommended that both lawyers 
be suspended from practice for not less 
than six months. On review, the state 
bar's board of governors reduced the 
penalty to a one-week suspension. 


Bates and O’Steen appealed to the 
state supreme court, contending that the 
advertising ban violated Sections 1 and 2 
of the Sherman Act and infringed their 
First Amendment right to freedom of 
Speech. The state court rejected both 
claims, 555 p. 2d 640, but reduced the 
penalty again — this time to a censure 
for both. One member of the Arizona 
court dissented, as he said, in spite of 
his “personal dislike of the concept of 
advertising by attorneys.” His position 
was that the issue in the case should 
have been stated as “the right of the 
public as consumers and citizens to know 


Supreme Court holds la wyers may advertise Journal 99 


“As with other varieties of speech, it follows as well that there may 
be reasonable restrictions on the time, place and manner of advertising.” 
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about the activities of the legal profes- 
sion.” 


The United States Supreme Court 
reversed on the First Amendment issue, 
but agreed that the Arizona Supreme 
Court’s adoption of the advertising rule 
was state action against which the Sher- 
man Act was not meant to apply. Jus- 
tice Blackmun, who wrote the opinions 
for the Court in both Virginia Pharmacy 
and Bigelow, had little trouble with the 
antitrust question, citing the state action 
exemption announced in Parker v. Brown, 


317 US 341 (1943), which in- 
volved a suit against California 
state officials challenging a state 


program intended to restrict competition 
among growers in order to maintain 
prices in the raisin market. The Court 
held then that the state, “as sovereign, 
imposed the restraint as am act of govern- 
ment which the Sherman Act did not 
undertake to prohibit.” 


Justice Blackmun conceded that Parker 
v. Brown had been held not applicable 
in two recent cases that are similar — 
Goldfarb v. Virginia State Bar and Can- 
tor v. Detroit Edison Company, 428 US 
079 (1976), but he distinguished them. 
In Goldfarb, he pointed out, the county 
bar minimum fee schedule and the state 
bar’s opinions on professional ethics were 
not the product of the Supreme Court 
of Virginia, and so they were not state 
action. In Cantor, he continued, the 
claim of anti-trust was asserted against 
a private party, not the state, and that, 
while the tariff under which the electric 
utility distributed light bulbs to its cus- 
tomers at no additional cost had been 
approved by a state agency, the distri- 
bution itself was not essential to the 
state’s utility regulation efforts. He also 
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Justice Blackmun. 


pointed out that the state agency only 
acquiesced in the anticompetitive pro- 
gram, and did not order it. 


First Amendment Question More Difficult 


The First Amendment issue required a 
more searching review by the Court. 
Justice Blackmun noted that commercial 
speech is protected by the First Amend- 
ment in some contexts, as in Virginia 
Pharmacy, when it serves the interests 
of society by carrying information that 
is important to significant issues of the 
day or when it informs the public of the 
“availability, nature and prices of pro- 
ducts and services, and thus performs an 
indispensable role in the allocation of 
resources in a free enterprise system.” 


The Court then went on to discuss the 
Six justifications that had been advanced 
by the State Bar of Arizona for the ban 
on price advertising. 

1. The adverse effect on professiona- 
lism. Advertising will bring about com- 
mercialization. undermine the lawyer's 
sense of dignity and self-worth, and 
“tarnish the dignified image of the pro- 
fession.” To this the Court replied that 
the relationship of attorney and client 
is a commercial one, citing Ethical Con- 
sideration 2-19 of the Code of Profes- 
sional Responsibility, which states that 
an attorney shall reach “a clear agree- 
ment with his client as to the basis of 
the fee charges to be made.” Bankers 
and engineers advertise, the Court 
observed, but those professions are not 
regarded as undignified. The rule against 
advertising originated in England as a 
rule of etiquette, Justice Blackmun ex- 
plained, when lawyers viewed the law. 
as a form of public service and looked 
down on trade as unseemly. “Since the 
belief that lawyers are somehow ‘above’ 
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trade has become an anachronism, the 
historical foundation for the- advertising 
restraint has crumbled,” Justice Black- 
mun concluded. - = à 


* 2. The 
of attorney advertising. Advertising legal 
services will mislead the public’ be- 
cause legal problems and services are 
so individualized as to preclude com- 
parison by the consumer and because 
advertising will highlight irrelevant fac- 
tors and fail to indicate the skill requir- 
ed by the attorney. Justice Blackmun 
answered these arguments by stating 
that the “only services that lend them- 
selves to advertising are the routine 
ones: the uncontested divorce, the simple 
adoption, the uncontested personal bank- 
ruptcy, the change of name, and thé 
like -~ the very services advertised by 
(Bates and O’Steen).” The argument that 


legal services are so unique that fixed . 


rates cannot be established is refuted by 


the fact that the Arizona State Bar it- 


self sponsors a legal services program 
that features standardized rates, ‘Justice 
Blackmun declared, . 3 

3. The adverse effect on the admin- 
istration of justice. Advertising will 
have the undesirable effect of stirring up 
litigation. Justice Blackmun simply did 
not accept this argument. Advertising 
by lawyers, he said, is not an “unmitigat- 
ed source of harm to the administration 
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of justice’ and may offer “great bene- 
fits’. He continued: “Although advertis- 
ing might increase the use of judicial 
machinery, we cannot accept the notion 
that it is always better for a person to 
suffer a wrong silently than to redress it 


by legal action.” He noted that the 
preliminary release of some of the 
results of a survey conducted by the 


American Bar Foundation for an Ameri- 
can Bar Association Committee showed 
that “the middle 70 per cent of our 
population is not being reached or serv- 


ed by the legal profession.” Justice 
Blackmun added that a “rule allowing 
restrained advertising would be in ac- 
cord with the Bar's obligation (under 
E. C. 2-1) to ‘facilitate the process of 
intelligent selection of lawyers, and ‘to 
assist in making legal services fully 


? 1) 


available’. 


4, The undesirable economic effects of 
advertising. Advertising will increase the 
overhead. costs of the legal profession, 
which will be passed along to consumers 
in higher fees, and advertising will 
create a substantial barrier against 
young lawyers who are about to enter 
the profession. Justice Blackmun replied 
that these arguments are “dubious at 


. best” and that it is possible that adver- 


tising will reduce the cost of legal ser- 
vices by promoting competition. As for 
the contention that the prohibitions 
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imposition of hard and fast constitutional 


rules as to price advertising is neither required by precedent nor likely 


to serve the. public interest.” 


against advertising may harm young 
lawyers, Justice Blackmun suggested that 
the prohibition on advertising may work 
just the opposite — to perpetuate the 
market -position of established ` lawyers. 
5. The adverse effect of advertising on 
the quality of service: Lawyers. wil] 
advertise a piven “package? of services 
at: a’ set price and then will provide the 
package regardless of whether it fits the 
client’s needs. The Court dismissed this 
contention, observing that an “attorney 
whois inclined to cut quality will do so 
regardless of the rule on advertising:” _ 
6. The dificul ies of enforcement. The 
wholesale restriction of’ advertising is 
justified ‘by the problems of enforcement 
if any’ other course’ is taken. Justite 
Blackmun ‘countered this argument’ by 
declaring: “It is. at least somewhat in- 
congruous for the opponents of advértis- 
ing ‘to extol the virtues’ and’ altruism of 
the legal profession at one point, and, at 
another. to assert that its members wil 
seize the opportunity to mislead: and 
distort, We. suspect that, with advertis- 
ing, most lawyers. will. behave as they: 
always have: they . will’ abide by their 
solemn oaths to uphold the integrity and 
honor of their profession and of the legal 
system. For every ° attorney. who -over- 
reaches through advertising, there wil! 
be thousands of others who will be can- 
did and honest and straightforward.” : 


But, Some Regulation Is Possible 

Justice Blackmtin concluded by saying 
that in holding that advertising by law- 
yers may not “he: subjected to “blanket 
suppression,’ the Court: was not saying 
that advertising may not be “regulated 
in any way.” He said first that “false, 
deceptive, or misleading” advertising 
may be regulated, and added that com- 
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Justice Powell.. 


meal speech does not have the leeway 
for untruthful or misleading expression 
that is allowed for noncommercial speech. 
He’ also mentioned that advertising 
claims about the quality of legal services 
— “a matter we do not address today” 

— are not measurable and verifiable and 
are “so likely to be misleading as to 
warrant restriction.” “Similar objections”, 

he continued, “might justify restraints 
on in-person solicitation.” 

The majority recognized, ene 
Blackmun wrote in conclusion, “thal 
many of the problems in defining the 
bòundary between deceptive and non- 
dèceptive advertising remain to be re- 
solved, and we expect that the bar will 
have a special role to play in assuring 
that- advertising by attorneys ROWS both 
freély and cleanly.” 
“Prepackaged” Legal 
Exist S PO 
_ Justice Powell pointed out in his. dis- 
sent that the prices advertised in Vir- 
ginia Pharmacy were for standardized, 
prepackaged drugs, and he disagreed 
with the majority that “routine” legal 
services are “essentially no different for 
purposes of First Amendment analysis 
from prepackaged prescription drugs.” 
Legal services, he declared, “are indivi- 
dualized with respect to content and 
quality and because the lay consumer of 
legal services usually does not know. in 
advance the precise nature and scope of 
the services he requires.” 

Justice Powell also disagreed with the. 
majority's ‘facile assumptions that legal 
services can be classified into the routine 
and the unique”, saying in effect that 
there are no routine legal services. As 
an example, he cited the “uncontested 
divorce”, one of the services offered in 
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“|... price advertising can never give the public 
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an accurate 


picture on which to base its selection of an attorney.” 


the Bates and O`'Steen advertisement. 
and pointed out that a host of problems 
may be raised, “They include alimony; 
support and maintenance of children; 
child custody; visitation rights; interests 
in life insurance, community property, 
tax refunds, and tax liabilities; and the 
disposition of other property rights.” The 
type of advertisement before the Court, 
he declared, ‘“inescapably will mislead 
many who respond to it. In the end, it 
will promote distrust of lawyers and dis- 
respect for our own system of justice.” 

He also charged that the majority 
“seriously under-states the difficulties 
and overestimates the capabilities of the 
bar — or indeed of any agency public or 
private — to assure with a reasonable 
degree of effectiveness that price ad- 
vertising can at the same time be both 
unrestrained and truthful”. The Court 
showed a “striking under-appreciation of 
the nature and magnitude of the disci- 
plinary problem”, he added. 

Chief Justice Burger’s dissent took the 
position that the Court was assuming 
that lawyers will not advertise ‘“any- 
thing but ‘routine’ services — which the 
Court totally fails to identify or define 
— or, if they do advertise, that the bar 
and the Courts will be able to protect 
the public from those few practitioners 
who abuse their trust.” This means im- 
posing “enormous new regulatory bur- 
dens on the presently deficient machi- 
nery of the bar and Courts”, the Chief 
Justice said, and the Court “thus takes 
a ‘great leap’ into an unexplored, sensi- 
tive regulatory area where the legal 
profession and the Courts have not yet 
learned to crawl, let alone stand up or 
walk.” 

Justice Rehnquist's position was simply 
that "the First Amendment speech pro- 
vision long regarded by this Court as a 
sanctuary for expressions of public im- 
portance or intellectual interest is de- 
meaned by invocation to protect adver- 
tisements of goods and services. I would 
hold quite simply that the appellants’ 
advertisement, however truthful or 
reasonable it may be, is not the sort of 
expression that the amendment was ad- 
opted to protect.” 

Association Establishes Advertising Task 
Force 

Justin A. Stanley, President of the 
American Bar Association, issued the 
following statement on June 27: 


Chief Justice Burger. 


“I have long felt the public was enti- 
tled to have more information about 
lawyers than it has traditionally receiv- 
ed. At the same time, lawyers should 
not have an unrestricted right to adver- 
tise commercially nor is it in the public 
interest to have such advertising. I am 
confident that under this decision we 
will be able to find ways to provide 
more information about legal services 
while still protecting the public from 
misleading advertising. 

“But it is much too early to even guess 
at all the ramifications of the decision. 
So the American Bar Association has 
formed a task force to develop rapidly 
a set of recommendation on what the 
bar must do to respond affirmatively to 
the Court’s decision. It will be chaired 
by S. Shepherd Tate, the President-elect 
mominee of the Association. This task 
force will begin immediately to consult 
with the many organizations involved in 
the delivery of legal services to enable 
us better to serve those seeking our 
advice.” 

The Task Force on Lawyer Advertising 
held an organizational meeting on July 1. 
In addition to Chairman Tate. its mem- 
bers are Michael Franck of Lansing, 
Michigan; Thomas S. Johnson of Rock- 
ford, Illinois; Kirk McAlpin of Atlanta; 
John C. McNulty of Minneapolis; and 
Lewis H. Van Dusen, Jr., of Philadel- 
phia. The task force decided to formu- 
late a proposal to modify the present 
provisions of the Code of Professional 
Responsibility pertaining to advertising 
for deliberation and action at the annual 
meeting in August in Chicago. 

The initial responsibility for develop- 
ing a draft of an appropriate code pro- 
vision was assigned to the Committee on 
Ethics and Professional Responsibility, 
which held meetings on July 17 and 18 
and was expected to report to the task 
force by July 23, followed by distribu- 
tion of drafts.. 

An open hearing on the draft was sche- 
duled for Thursday, August 4, in the 
Grand Ballroom of the Palmer House 
Hotel. The draft also was to be the sub- 
ject of presentations at the meeting of 
the National Conference of Bar Presi- 
dents and the American Bar Association 
Consortium on Legal Services on Au- 
gust 6. The House of Delegates was ex- 
pected to consider action at its meeting 
of August 8-10. 


COMMENTS FROM ADVERTISING 


*The Journal requested comments from 
the advertising world. | 


‘Edward N. Ney, Chairman of the 
American Association of Advertising 
Agencies: ‘Although the decision is not 
expected to have any effect on the busi- 
ness of any member agency of the Ame- 
rican Association of Advertising Agencies, 
we do strongly support the Court’s deci- 
sion. Our position is essentially quite 
simple: We are totally opposed to any 
arbitrary restrictions on advertising of 
any legitimate product or service. Any 
restriction that purports to protect the 
public by denying it useful information 
is clearly contrary to the right of free 
speech as embodied in the First Amend- 
ment,” 


Rance Crain, Editor-in-Chief of Ad- 
vertising Age: “For. those outside the 
legal profession, the principal mystery 
about the Supreme Court decision per- 
mitting some forms of price advertising 
by lawyers is that it has been so long 
coming. There has been something dis- 
quieting about the state of affairs where 
lawyers accepted substantial fees for 
defending everyone else’s right to ad- 
vertise, while using their Bar Associa- 
tions to discipline members of their own 
profession who wanted to exercise the 
same rights. 


“The Court rightly recognizes that 
advertising is a major communications 
artery for the. flow of ideas and informa- 
tion in a free society. It is sobering, and 
perhaps reassuring, that the momentum 
for overthrowing the traditional res- 
traint within the legal profession came 
from young lawyers who may be more 
closely attuned to today’s needs than 
those who are already well established 
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and perhaps too well satisfied with 
things as they are, regardless of the 
implications for the public. 


‘In the past we have found it no less 
interesting that the new legal concept 
establishing a First Amendment right for 
commercial speech proclaimed by Justice 
Blackmun in Virginia Pharmacy last 
year emerged from the efforts of Consu- 
mers Union: and similar organizations 
rather than various advertising groups 
which generally have had so much to 
say on this subject. Whatever misgivings 
the consumer organizations may have 
about some forms of advertising, it is 
reassuring to know they share with us a 
recognition that the right to disseminate 
truthful advertising is vital to the work- 
ings of our society. 


“It has been particularly offensive to 
find Bar Associations assuming that there 
inherently is something dirty or unwor- 
thy about engaging in advertising, Justice 
Blackmun was right on target when he 
wrote: ‘It is at least somewhat incong- 
ruous for opponents of advertising to ex- 
tol the virtues and altruism of the legal 
profession at one point and, at another, 
to assert that its members will seize the 
opportunity to mislead and distort.’ 


“Like Justice Blackmun, I believe that, 
ethically, most lawyers will behave as 
they always have. Some will opt to do 
some form of advertising; many won't 
do any. Very few people in advertising 
expect that lawyer advertising will be a 
significant source of revenue, at least 
for many years to come. But now the 
opportunity is there for those who choose 


to exercise it, and —- in the American 
tradition — the course of events will be 
determined by the initiatives of free 
individuals.” 

By Mell Lazarus 
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HOSKING’S PENSION SCHEMES AND 
~ RETIREMENT BENEFITS, 1977, 4th 


Edn. By K. Muir Mckelvey, A. E, G.. 


Round, T. G. Arthur; Sweet & Maxwell, 
.Pp. 372. Price £ 8.50. 


‘This is the fourth edition of a publica- 
tion which has established for itself a 
firm place with those responsible in in- 
dustry and commerce fer occupational 
pension schemes. This edition is also a 
very timely help for them because a new 
system of social security pensions has 
come into operation this year. This edi- 


tion has been prepared by three leading © 


actuaries, yet it gives’ in non-technical 
language all that is necessary and essen- 
tial to understand and explain the new 
law. The appendices of ‘statulory and 
other material will be of particular use 
as the subject of the beok is complex 
and technical. R.S. K.. 





COMPANY LAW: By K. R. Bulchandani, ` 


B. A., (Hons.), LL. B, D. L L. L, 

D. 1. Qa. C. B. M, Advocate and Soli- 
-7 citor, Professor, Government Law Col- 

lege, Bombay, 1st Edition 1977, Jeevan- 
-deep Prakashan, Swadeshi Mills Estate, 
Bombay 400004, Pp. XXIV-317,: Price 
_ Rs. 15/-. 


- The merit of this text-book on the 
Companies Act, 1956, written in a simple 
and lucid language is that it has made 
the understanding of the Act easy. The 
understanding ‘and interpretation of the 
Companies Act is rendered very difficult 
by insertion of sub-sections to the sec~ 
tions, explanations added thereto, follow- 
ëd by provisos and added again by ex- 
planations with cross references to other 
sections. 


The author has collected together vari- 
ous sections of the Act dealing with a 
particular topic and summarised the pro- 
visions thereof. He has also ‘liberally 


cited leading cases wherever relevant but . 
into the discussion 
A table of cases running into 
nine pages is given at the. beginning after : 


without geing deep 
thereof, 


. giving detailed contents of the topics dis- 


cussed in the book. The book is divided > 


into thirteen chapters and each chapter 
is followed by typical questions. This 
enhances the utility of the book for the 
students. Seven appendices will be 
found useful as a ready réckoner by 
practitioners and secretaries, 


with Local Acts., 


” dication., 


We have no hesitation in recommend- 


-ing this hand-beok on company law to 


company secretaries, officers and students. 
l l Rok. 
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LAW OF CONTRACT. By K. R. Bul- 
chandani, Solicitor and Advocate, Pro- 
fessor, Government Law College, Bom- 
bay, Ist Edn. 1978, Himalaya Publish- 
ing House, Pp. XXX, 226 Price Rs. 16/-. 


This hand-book on the Contract Act 
would be of particular help. to students 
of law. Besides general principles of the 
law of contract, this book has also cover-. 
ed law of indemnity and guarantee, bail- 
ment, pledge and agency. The author 
has discussed the statutory provisions 
with the help, of leading Indian and Eng- 
lish. cases in a simple yet precise form. 
The book treats the subject in a way that 
will help ‘understanding and be useful : in 
answering the questions -set in’ the. ex- 
aminations. The typical questions at the 
end of each chapter greatly enhance the 
utility of the book to the students. 


 RSK. 
BOMBAY TENANCY AND AGRICUL- 
TURAL LANDS ACT, 1948 AND 


RULES 1956. By Shri. K. L. Sethi, Ad- 
vocate, Published by United Law Publi- 
- shers, Indore ‘lst 1978 Edition. Pp. 234 
` Price Rs. 20/-. 


This book by the ea is an addition 
to the existing long list of publicatidns. 
The writing’ of law books has’ been ‘a 
hobby of the author and it has proved a 
beon to the persons who are concerned 
The book which is 
quite handy gives commentaries on the 
provision of the Act. It.includes Rules, 
Notification and other useful information 
such as amendments and the ` effective 
dates thereof ete. 


The author. has undertaken the work 
of writing ‘the’ book’ with a sense of de- 
The book is believed to be 
indespensable to Revenue Officers as well 
as to members of Bench and Bar. 


M.V.J. 
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SECTION. i 7 


- LAWYERS’ ROLE IN SOCIAL CHANGE 


Shri Dada Dharmedhikari’s Speech Delivered at Bangalore to the Bar Associa- 
tion on April 18, 1978. . 


1 have to bana with a word of apology 
and also a word of gratitude.’ Gratitude 
because I have been given this opportu- 
nity to meet you all and talk to you, 
which is a great privilege. It would 
` have been an equally great pleasure also 
but for two reasons. The first is, that I 
have to speak to you in a language which 
I seldom speak, and if I speak it: at all, I 
speak it falteringly and indifferently. I 
do not command felicity of expression in 
the English language. And the second 
reason is that I have been feeling rather 
out of sorts for the last few days. So, I 
don’t happen to be in the, proper mood 
for giving a talk which would be worth- 
while in this distinguished gathering. 


I am conscious of the fact that I am 
talking to an audience which is known 
for its forensic eloguence-and its formid- 
able skill in argument. The chairman 
has been kind enough to present my 
credentials to you. I am not a lawyer in 
my own right, but somehow I can claim 
a vicarious kinship with you. My father 
was a District Judge, one of my sons is a 
High Court Judge, and another son is an 
advocate and my grandson also is an ad- 
vocate, That establishes my title to 
speak to you. The general impression is 
that lawyers are a difficult audience to 
convince or persuade. It was Socrates 
himself, who said that his accusers be- 
lieved in making the worse appear the 
better reason. So plausible were they. 
Similarly a lawyer believes in advocacy. 
He is more interested in winning an 
argument than convincing a friend. But 


so far as revolution is concerned, we have: 


to change our attitude in all walks of life. 
So with the lawyers also. Theirs is not 
only a profession calculated to be a de- 
vice to keep the pot boiling, but also a 
noble vocation. In that view I think, 
every lawyer must become a tribune of 
the people. He should command, not 
only their respect, but also their con- 
fidence. It is generally believed that 
lawyers are people who thrive on feuds, 
From that point of view, there are cer- 
tain professions which must be regarded 
‘an anti-social. Take for instance the 
-profession of the doctor who thrives on 
the illness of his fellowmen. Similarly 
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‘make him conscious of his power. 


the lawyer is supposed to live on feuds, 
so both these professions are anti-social. 

But the profession of the lawyer can 
be elevated into a sublime vocation if he 
becomes the real tribune of the people. 
I am reminded of a parable. There was 
an election meeting and each ‘of the can- 
didates was asked to write his manifesto 
on a blackboard in one sentence, The 
priest got up first of all and wrote; “I 


preach for all”. Next came the doctor 
who wrote, “I prescribe for all”, Then 
came the lawyer who wrote, “ I plead - 


for all”. After the lawyer the news- 
paperman wrote, “I print and publish for 
all”. Last came the economist who 
wrote, “I plan for all”. The poor voter 
was sitting in a secluded corner. He 
silently rose and wrote, ‘I pay for all”. 


He pays for all, but he cannot call the 
tune. 


A FINGER IN EVERY PIE: 


The voter should be able to call the 
tune, that is the change which we seek 
to bring about in the realm of politics. 
Politicians as they go now, are concerned 
with everything except this. Doctor 
Johnson, in his bantering style, once des-: 
cribed the politician in following words: 
“He knows nothing, but he thinks he 
knows everything”. That points clearly 
to a political career, 

Our politicians are running the whole 
show. They are ruling the roost as it 
were. The politician has policed our 
litterateurs, our artists and even our 
scientists, Even our saints and godmen 
pay obeisance to him. He seems to be 
the real ruler in the modern world. The 
common people look upon politicians as 
fragments of royalty. Because every 
politician tries to carve out a kingdom 
for himself which he calls his pocket 
borough or his constituency. 


So, between politicians and lawyers 
will the common man be lost? That is 
the question. Our quest in this revolu- 
tion is to find out the common man and 
This 
is the man whom Tagore described as 
the lowest, the lowliest and the lost. Does 
he inherit God’s earth? Has he any 
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right over it whatsoever? The ‘aw in its 
majesty: drives him from pillar to post. 
The law forbids him to sleep- under the 
bridge, to lie down on the pavement, to 
beg on the streets and to steal from well 


stocked houses; that is the law. Dolor-- 


ously did Oliver Goldsmith sing, “the 
poor man grinds and the ‘rich man rules 
the law”. It is this poor man, this last 
man, who js the sovereign in a demo- 
cratic society. To whom does this earth 
really belong? Should it belong to the 
politician’? or the peasant? . To the man 
who tills the land or the man who grabs 
or buys the land? This leads us to ask 
what will ‘be the basis of possession ? 
We do not believe in possession but we 
believe in use. What will be the basis 
of use or distribution? Will it be pur- 
_ chasing power or necessity? _ 


GOALS OF A REVOLUTIONARY : 


Every revolutionary and every prophet 
of revolution right from Karl Marx has 
always maintained that things will be- 
long to him who needs‘them and not to 
him who can purchase. them. Defining 
the threefold aim of revolution, the third 
International held at Moscow in 1919 
adumbrated these objectives; 


1. To end the domination of capital, 

2. To wipe out State boundaries, and 
. 3. To make war impossible. 
These three objectives were enunciated 
in the clearest terms possible by revolu- 
‘tionaries. And also by Marx. I don’t 
mean his followers 
Followers are not the same as successors. 
There is a world of difference between 
the two.. A follower treads the same 
path as his master but a successor finds 
jut new ‘tracks ang, ARDEO new path=- 
ways. ~ 


A revolutionary is not a mere follower. 


Once Kakasaheb Kalelkar read to us a. 


sentence from the life of Jesus Christ 
where the author says, “Not knowing 
how to punish great men for their great- 
ness, fate punishes them with discipline”. 
That is what followers do. They simply 
follow their master. They do not explore 
new avenues.. But that I think is, the 


first characteristic of a revolutionary. A 


revolutionary does not believe that. his~ 
- tory has come to end. I have been ask- 
ed more often than not whether a re- 
volution of the kind J. P. envisages is 
. possible. This really is the politician’s 
question. Politics has been described as 
the art of possible, while revolution has 
been defined as the art of making -the 
impossible, possible. ` 


Lawyers’ Role in Sotial Change 


‘but his successors. 


mon nationality existed then. 


_maintaining his dominion. 
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A COUNTRY OF MIRACLES: 


Every event in history is regarded as 
impossible before it actually happens. 
History is not a tissue of repetitive 
events; it is a record of unprecedented 
events. Our country has always been a. 
country of miracles — miracles which 
cause the uttermost depression and mira- 
cles which‘ rouse the perennial hope in 
human breasts. . The greatest miracle 
which’ happened in my lifetime was 
India’s Independence. The miracle which 
happened before that end which had 
caused tremendous hardship as well as 
agony to patriots in this country, was the 
establishment of British Rule. Sir John 
Scoley has written a book, ‘The Expan- 
sion of England’., In my school days a 
book on ‘British. Administration in India’ 
by J. D. Anderson was prescribed for 
the matriculation examination. The au- 
thor quoted one significant sentence from 
Sir John Scoley’s book. I was surprised 
out of my wits to read the sentence; it ran. 
"We seem to have peopled and conquer- 
ed half the globe in a fit of absence of 
mind’. I wondered that if the globe 
could be conquered in a fit of absence of 
mind, whether. we Indians were not the 
fittest people in the world to earn that 
proud distinction. Because no one can 
beat us in absence of mind. Sọ I bought 
Sir John's book and began to peruse it, 
Sir John goes on to say, “This was pos- 
sible because three-fourth of the armies 
that conquered our empire consisted of 
Indians”. This could happen according 
to Sir John because no feeling of a com- 
If there 
was any feeling of common nationality it 
was only feeble and far from arousing 
an active desire to drive out the foreig- 
ner, it only gave rise to a feeling that it 
was shameful to assist a foreigner in 
From that 
day our empire would cease to exist. I 


‘have quoted from. memory. But that is 


the gist of Sir John’s analysis. Was it 
not a miracle? About a hundred thousand 
to a hundred and fifty- thousand 
people coming from a distance of. about 
six thousand miles ruled this country of ` 
about three hundred million people for 
nearly hundred and fifty years. It seems 
to me that we Indians alone were capable 
of working such a miracle, 
X \ 


The second miracle was the achieve- 
ment of freedom by India. I am not 
concerned here about who was the archi- 
tect of that freedom. What is of import- 
ance, is the way .it was brought about, 
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There was goodwill on both sides. The 
representative of the British crown be- 
came the first servant of Swaraj. This 
was another miracle. And the third 
miracle happened as recently as March 


1977 in the elections to Parliament. Our . 


peasant and illiterate citizen is generally 
indifferent to what goes on about him, 
But he has an uncanny way of making 
his will felt on crucial’ occasions, . He 
made his existence felt in those elections. 
It was not revolution in the traditional 
sense of the term, but it was a revolu- 
iion In a different sense. ; 


. When Marx published his’ Comm 
Manifesto in 1848, people were led to be- 
lieve that the parliamentary method 
could not bring about social change. In 
fact Marx thought parliamentarism was 
insipid. He dubbed it as: a saccharine 
doctrine. However it was Engles who 
visualised a social’ change by parliamen- 
tary methods under certain ` circum- 
stances. In. his introduction to the French 
edition of the Communist Manifesto, 
Engles said, “In some: European countries 
there is a widespread franchise and in 
those countries the majority of the citi- 
zens belong to the proletarian class, So 
in those countries a social revolution by 
other means than violence is possible.” 
His prophecy did not come true then. 
But as I have said, ours is a country of 
miracles. The first .ever Communist 
Government through the ballot box was 
established in Kerala, and again a 
Marxist Government is now in office in 
Bengal, also through the ballot, 


A CHANGE IN VALUES; 


So it is not violence alone that brings 
about social change. As a matter of fact, 
violence cannot bring about any ‘social 
change in which the common citizen can 
participate actively. So I want to put a 
very pertinent question for you to ponder 
over. I don’t want an answer. I share 
the question with you. What should be 


the sanction behind a democrátie order 2° 


Force or consent? Whether a demo- 
cratic social order will depend on the 
‘force of the military or the consent of 
the people? It is our endeavour to find, 
out a method of social change through 
the consent and the effort of the common 
man, the disadvantaged and those who 
need an immediate and urgent social 
change. Those who have vested interests 
and enjoy special privileges in the pre- 
sent establishment do not want any social 
change because’ a social change is likely 

to deprive them of the status that they 
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enjoy at present. There ere three 
symbols of these vested interests. Power 
as represented by the State is the first 
symbol. The second is sword represent- 
ing military power. And the third is 
money, -These are the values which are 
firmly established in the present social 
order. We want to abolish them and 
‘establish new values. That is the second 
dimension of our revolution. The first 
dimension being, as I have already sug- 
gested, changing the present context. 


So we want to bring about a change 
of value. The question is whether money 
shall be the supreme.s;value. In other 
_words whether purchasing capacity will. 
be the basis of distribution, ‘whether pro- 
duction will always be for’ sale or ex- 
change, According to -classical economics 
wealth is that which has an exchange 
value. Shall we have an entirely diffe- 
rent kind of economy in which the basis 
of distribution is need and not purchasing 
power. All those who enjoy a special ` 
status owe it to those who do not enjoy 
that status. It is the peasant who tills 
the land which is not man made. The 
rich man with all his pomp and splend- 
our is man made. The soldier with all 
his glory is also man made and so is 
the king with all his royalty. This re- 
minds me of an article by A. G. Gardiner 
on King Edward VIL He asks what is 
there in kingship to make it endurable ? 
The marvel is not that so few men are 
Kings but that any king has remained a 
tolerable man. What is there in king- 
ship to make it tolerable? No man in 
his senses would like to become a king 
if he could become a cobbler. All these 
men of status have been made by those 
who have the tools and. implements of 
production in their hands. No king has 
manufactured his own throne and. sceptre 
and no capitalist has ever manufactured 
his own coffers. It is the instruments of 
production that have manufactured the 
sceptre, the sword and the safe, and we 
have kept the man with the implements 
of production in delusion. We have 
always tried to make him believe that 
power ‘lies with the king, the soldier or 
the man of wealth. But it is he, the last 
man, who has in his hand not weapons 
of destruction but implements of pro~ 
duction, who sustains life on this. planet, 


IMPLEMENTS OF PRODUCTION OR 
CHANGE: = ~~. . 

It seems. to me that this has been indī- 
cated in the symbols chosen by most re- 
volutionary organisations: of the world. 
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To illustrate this let us take the instance 
of three political parties in our country. 
The Congress, the Communists and the 
Socialists of all persuasions. The symbol 
on the flag of the. Congress is the 
‘charkha’ and strangely enough. the 
symbol on the Communist flag is that of 
the hammer and sickle. You do not find 
there either a pistol or a revolver or the 
bow and arrow of Shri Ram or the mace 
of Hanuman. On the flag ‘of the Socia- 
lists we see a pulley and plough. Thus 
it is the implements of production which 
the revolutionaries have . chosen as 
symbols of revolution. They represent 
the aims of the revolution. So I think 


all our efforts should be directed towards. 
increasing the power and rousing the 


consciousness: of the man who holds the 
plough. 


The man who wields the hammer and 
the sickle, and the man who plies the 

charkha; it is they who give life. Wea- 
- pons were devised only with a view to 
take life not to give it. That is why, the 
third objective of the third International 
in 1919 was -declared to make war im- 
possible, - 


If we resort to the sword to end the 
domination of capital and to put an end 
to the hypertrophy of the State the 
sword will take the place of both Capital 
and State. So we have to find out a way 
of bringing about social change in which 
the sword plays no part. This is not a 
question of Gandhi or Marx. Not even 


a question of -choice between violence- 


and non-violence. 


These are more or 
less shibboleths, 


Let us steer clear of 


all shibboleths. Non-violence should not ’ 


be reduced to a concept or a principle, 


When a law of life is relegated to the. 


domain of theory it ceases to have any 
value in everyday life. If non-violence 
becomes a principle or a concept, people 


will kill each other in the name of non-. 


violence as they have been doing in the 
name of God, in the name of truth, of 
the Geeta, of the Kuran, and every bles- 
sed deity. This is the attitude of the 
revolutionary which matters most. 


CHANGE THROUGH NON-VIOLENCE; 


There was a new dimension added by 
‘Gandhi to the technique of. revolution. 
.His genius manifested itself in his scheme 
‘of change of heart but now since we have 
decided to bring about social change by 
.democratic means, our methods will not 
be only constitutional, they may be extra- 
constitutional and ‘under certain: circum- 
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stances, even unconstitutional. They 
may take -the form of non-violent 
resistance to injustice. We are not 
enamoured of parliamentary absolutism 
or even constitutional absolutism. Sup- 
posing a country decides in favour of 
apartheid or untouchability by unanimous 
vote, will it be right? Is an unanimous 
vote of the Parliament the criterion of 
right.or wrong? An unanimous vote. in 
favour of maintaining social inequality 
will be atrocious, diabolical, and morally 
wrong. Those who care for fundamental 
social values will have ‘to oppose it 
strongly and resist it with their lives. 
This opposition will of course, be peaceful 
and even constitutional in the sense that 
it will raise the prestige of the constitu- 
tion. It will give the constitution a new 
sanctity, . 


Thet is the spirit a which we have to 
go about our work in this revolution. 
They have named it total revolution. It 
is total in the sense that there should be 
revolution in all spheres of life and in all 
realms of human consciousness. This re- 
volution should not only be total but also 
complete. Complete in the sense that it 


will leave no room or necessity for a 


counter revolution. We have to explore 


‘a technique which will answer to this 


description, 


Friends, we are living in times which 
are not only strenuous but also full of 
hope. The present is a time of strain 


and stress, but also a time that inspires 


hope and is therefore exhilarating. 
Every problem today . becomes global. 
The world seems to have shrunk in di- 
mensions and India in the whole world 
is placed at close quarters. A cyclone in 
Andhra Pradesh, a famine in Bengal is 
no longer a local calamity since it rouses 
the spirit of fellow feeling over the 
whole world. So just as the present 


fituation has its dark side it has also its 


bright side. And it is this bright side 
that should inspire us to go about our 
business with enthusiasm and vigour. 


We are living In a world in which all 
State boundaries have ceased to have 
much significance. I have been a school 
master. I was once teaching Geography 
to a junior class. And in the course of 
my lesson I quoted Kipling’s oft-quoted 


couplet, “The East is East ‘and the West 


is West and ne'er the. twain shall meet”. 
There was a boy of about ten years who 
stood up and asked me who was this 
poet? I said Rudyard Kipling was a 
Nobel. Laureate and one of the most dis- 


teens eg eS oe ee 
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tinguished poets of the English language. 
The boy then asked rather naively a 
very devestating question: 
know his geography?” I said, “What 
makes you ask that question?” He said 
innocently, “Didnt he know that the 
earth is-round and that there is neither 
east nor west. If you go east beyond 
Japan, you reach America and if you go 
west beyond America you land into the 
land of rising sun.” This means that all 
these are geographical or astronomical 
fictions. In reality there are no boundary 
lines onthe earth, all these lines are arbi- 
trary. 


Once I went from Trivandrum to 
Amritsar. The gentleman who intro- 
duced me in a public meeting said (He 
was speaking in Hindi), ‘ye nichese aaye 
hain”, (He has come from below). I 
said my train was running on the surface 
of the earth, there is no question of 
travelling in the nether regions, Have I 
come from beneath the earth? He said, 
“No I mean you come from south’, The 
south is ‘niche’ on the map and not ac- 
tually on the earth But we are more’or 
less map minded and not man minded. 
It is the people of India whom we should 
love more than we love the land. Love 
of land is patriotism. It is essential, but 
love of the people is nationality. Once 
Johnson. said, “I can love everyone, love 
the whole human race except an Ameri- 
can.” So a Kannadiga can love all 
human beings except a Maharastrian. 
The Maharashtrian can love all men ex- 
cept a Kannadiga or a Gujarati, Our 
neighbour is our worst enemy. 


LOVE THY NEIGHBOUR AS THYSELF: 


By change of heart we mean making 
your neighbour your brother. We make 
our friends and we make our enemies 
but it is chance that makes our next door 
neighbour. And he is therefore the 
queerest specimen of humanity given to 
us. Unexpected as the rains and strange 


as the stars. He may be anybody, there-- 


fore he is everybody and hence we feel 
awkward, That is why Gandhi felt com- 
pelled to define ‘swadeshi’ as ‘neighbourli- 
ness’, All scriptures of the world have 
asked us to love our neighbour as our- 
selves. I wondered why the scriptures 
feel called upon to make that command- 
ment, I now realise that the most diffi- 
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cult ‘thing in the world is to love your 
neighbour. We in this country have 
been living as neighbours from pre- 
historic times, but never as fellowmen. We 
have been living side by side but never 
together, That is why, in spite of India 
being regarded by tradition as one 
country, we have been divided as a peo- 
ple not only on the basis of race, creed 
and culture but also on the basis of 
language and script. 

The result is that we are lapsing into 
‘multinationalism’, From denominationa- 
lism we are switching on to multinationa- 
lism. There was an interim period during 
the deys of the British Rule, when the 
development of a common Indian 
Nationality seemed almost round the 
corner but since independence we are re- 
verting to our old modes of life and 
dividing this country into petty nationa- 
ties with emergent particular identities, 
regional, parochial and sectaria. And we 
are’ celebrating these identities in an age 
when the whole world is coming closer. 
We are perhaps regressing towards an 
age when each nation lived in a seques- 
tered pool far away from the current of 
human life, ' : 

Let me in fine appeal to you to elevate 


‘the lawyer’s vocation into a noble instru- 


ment of social change. There are lawyers 
enough, known for their advocacy, who 
can plead the case of their clients with 
marvellous eloquence. Be it yours to 
espouse the case of Mother India and 
plead for her fundamental unity. Let it 


.be your proud privilege to guard the - 


rights of those for whom life has become 
virtually a sentence of rigorous imprison- 
ment. Be it yours to guard their rights 
and restore them to their sovereign 


‘status in democracy. Your role is the 


tole of the sentinels and the guardians 
of the disinherited and of the down- 
trodden. I trust that you will measure 
up to this noble task. 


I shall close with an apt quotation 
from Daniel Defoe: “Though I don’t like 
the crew, I shall not sink the ship. On 
the contrary in times of danger and crisis 
I shall try to save tt at the cost-of my 
life”. You see, we are all: on the same 
craft. And must sink or swim together. 
That in my view points to the politics of 


‘the people, as distinct from the politics 


of power and parties. 
Bombay Sarvodaya Mandal, 
289, Tardeo Road, 
Bombay-400007, 
‘Fel: 352061 
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"JUSTICE TO THE POLICY HOLDER” 
Under Section .-39 of the Insurance Act IV of 1938. 
Ts Shri T. A.. ‘Varadarajan, M. A. B. L., D. P. P. A.. Advocate, 


Standing Counsel, L. L C. 


of India, 
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The recent discussion appearing in 
“She Hindu’, under the title “Justice 
to the Policy holder” has prompted 
me to address myself to an allied sub- 
‘ject in the realm of Life Insurance, the 
same ‘being, 


“Title and right, to .the policy 
amounts of life- assured under Sec. 39 
of the Insurance Act IV of 1938,” 


(1) The effect of Sec. 39 of the Act, 
(in this discussion reference to the Act 
will mean the Insurance Act IV of 
1938), on the right of the nominee to 
the policy amounts, is not free from 
difficulty. I am confining my discussion 
to the limited question of the 
' of the nominee as against the heirs of 
the deceased, life assured, ' under the 
above ʻsection. ` As per the provisions 
and the scheme of the Act, in this re- 
gard, Sections 38 and 39, deal with 
assignments and transfer of Insurance 
policies, and nomination respectively 
by the policy holder. The above two 
sections, present a complete  self-con- 
tained code, in regard to the devolu- 
tion and distribution of the policy 
amounts, in certain contexts, provided 
for, in them, Assignment simpliciter of 
the fruits, under the policy does not 
‘elucidation. since there is not 


absolute title of the assignee, in such 
cases over the amount, 


(2) But the same cannot be said of 
nomination ‘prescribed under S. 39 of 
the Act. What is the rationale and ob- 
ject behind such a provision, viz. the 
process of nomination by the policy- 
holder, its legal effect and basis? The 
policy-holder is desired to make an 
election, among his near and dear and 
asked to name that person or persons, 
so as to have that name „specifically 
enshrined in the policy itself to secure 
to him, by payment, the amount under 
the policy, after it matures for pay- 
ment, in the evernt of the death of the 


life assured. Nomination is revocable. : 


- to accepted norms, what are the 


right , 


There is no fetter on the life assured, 
to cancel a nomination and nominate 
another in the place of the prior no- 
minee, in contradistinction, to assign- 


ment which becomes unalterable and 
operates as a transfer inter vivos, 
(3) In what manner has this nomi- 


nation to be understood? How has it 
been .actually interpreted and follow- 
ed by Courts? If it does not conform 
re- 
medies open? It shall be my endeav- 
our to discuss and answer the. above 


(4) Section 39, is itself divided into 
seven sub-sections, with two provisos. 
I am. not dealing here with the effect 
of sub-sec. -(7), which attracts S. 6 of 
Married Women’s Property Act, 1874. 
Untrammelled by judicial decisions, 
and inhibitions attendant on such case 
law, to which I shall advert later, let 
me first extract the relevant- sub-sec- 
tions of Sec. 39 and deal with their 
purport, import and interpretation, on 
well .settled principles, i 


Sub-section (1) reads, “the holder of 


a policy of life Insurance on ,his own 
life, may when effecting the policy or 


at any time, before the policy matures 
for payment, nominate the person or 
persons to whom the money y secured 
by the policy, shall bẹ paid, in the 
event of his death.” 

Provided that, where''a nominee is a . 
minor, it shall be lawful for the policy- 
holder, to appoint in the prescribed 
manner, any ` person to reave the 
money, secured ` by the policy, in the 
event, ‘of his death, during the ‘mino- 

rity of the nominee.” . 


Sub-section (5) is as follows: 





“Where the policy matures for pay- 
ment during the lifetime of the per- 
son whose life is insured, or where 
the nominee or, if there are more. no- 
minees than one, all the nominees die 


-before the policy matures for payment, 
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' the amount secured by the policy shall 
be. payable to the policyholder or his 
heirs or legal representatives, or the 


holder of the Succession Certificate, 
as the case may be.” 

Sub-section (6) reads to the pollowmng 
effect:— 

“Where the nominee or, if there are 
more nominees than one, a nominee or 
nominees survive the person whose 
life is insured, the amount secured by 


the policy shall | De parane to such 


survivor or survivors.” 

The meaning and ~ interpretation, to 
be put on the above clauses will clinch 
the position and rights of the nominee 
to the amount’ secured under the 
policy. 

(5) The following 
interpretation of a 
known that, 

where there is a specific statute on 

a. specific subject, the provisions of 
that Statute on that subject, have to 
prevail, There can be no application 
of, or invoking of any other general 
law, in regard to that subject: 

Keeping the above salutary rule in 
mind, there can be no dispute that the 





accepted rule of 
statute, is well 


provisions of Insurance Act, 1938 alone | 


will govern the rights under an insur- 
ance policy and not any general law. 
"Generalia specialibus non derogant”— 
Special excludes general. 

Sections 39 (1) and 39 (6), which are 
the substantive distributive clauses, 
enact that the holder- of a policy..... 
may.....nominate the person or per- 
sons, to whom the money.... shall be 

aeee 
paid, in the event of his death, and 
the nominee surviving the life assured, 
shall be~payable with the amount in- 
sured. , 

The proviso to sub-section (1), 
acts that he can appoint 





en- 
any person 


to receive the money, on behalf of a- 


minor nominee. The name of the no- 
minee gets engrafted in the policy it- 
self, for which provision is made, in 
{ts tabular columns, 


(6) Nowhere does this Act, or any 
section thereunder provide any machi~ 
nery for collection, by anyone, of the 
policy amount, on behalf of the heirs 
of the life assured, on his death. Nor 
is there any scope or reason, for such 
a provision in this Act, for reasons set 
out below. The specific word used _ is 


Justice to the 


or r his heirs or the legal _ 
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“shall be paid” and “receive”, which 
mean and intend that the nominee has 
a full right of disposal over the same. 
There is no definition clause like “No- 
minee” in the Act at all,. to acquire 
any special meaning or significance for 
that word. Section 39° (1) used the 
word ‘nominate’ in the. first instance 
and only. in the proviso and later sub- 
sections; the word “nominee” to de- 
scribe the person sc named. The dic- 
tionary meaning of the word ‘nomi- | 
nate’ is ‘to name a person’. Thus, the 


~- word nominee is not used in any tech- 


nical sense, and it is not a term _ of 


‘Art t in the _ Act, Thus there is no scope 


the theory 
being or 


or warrant, for invoking 
of a nominee under S. 39, 


becoming a trustee or agent of the: life 


assured’s heirs or legal representatives. 
He is clothed. with the right to receive 
the amount and left free to deal with 
it in any manner he likes. The nomi- 
nee is not under any ‘liability to ac- 
count to anyone, for the money paid 
to him or received by him, 


(7) Further, a close look-up of sub- 
section (5), extracted above will de- 
monstrate the correctness of the inter- 
pretation put forth above by me and 
expose the fallacy underlying the 
theory of trusteeship and collective 
agent imputed to the nominee. This 
sub-section (5), provides that, in the 
event of the death of the nominee, be- - 
fore the policy matures for payment, 
the amount secured under the policy, 
shall be- “payable to thè policyholder 
representa- 
tives or the holder of Succession Certi- 
cate, as the case may be. In this par- 
ticular context, nominee is not con- 
templated and provided for, for pay- 
ment. Does it not clearly proclaim 
that under Ss: 39 (1) and 39 (8), 
minee alone is exclusively contemplat- — 


‘ed in his individual capacity and not 


as trustee? 


(8) Thus, the legislature was fully 
aware as to when and under what cir ~ 
cumstances and contexts, the title and 
right to the policy amount enures to 
the heirs or legal representatives of 
the life assured, and when it should 
not devolve on them, but only on the 
nominee for himself alone and has 
made provision for the. same, and also 
accordingly provided _ specifically for 


no- . 
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different situations as well. Thus, the 
intention of the legislature is very 
clearly reflected in the very Sec, 39 
self, as in. what context, the heirs 
or legal representatives or holder of 
the Succession Certificate themselves 
have a-right to the amount secured 
under the policy. 

(9) Nominee is given a special rank 
and position than the heirs and legal 


representatives of the life assured, in. 


certain circumstances and background 
and there is no justification to go be- 
hind the clear provisions of the Act, in 
this regard, and spin a theory of trus- 
teeship and collection agent for the 
nominee, on behalf of somebody else. 


(10) It is too farfetched and impos- 
sible of acceptance that when a life 


assured enters into a contract withthe 


insurer, L.LC. of India, and exercises 
his choice of nomination wumder S. 39, 
by naming a most endearing person of 
his, he does it. with the sole idea of 
making that person, a trustee or. col- 
lection agent with no personal or 
beneficial interest for him (mominee), 
but only with the onerous liability to 
account to the heirs ete, for the said 
money. and hand it over to them. No 
such idea or motive is entertained and 
ever occurs in the mind of the policy- 
holder when he makes the nomination. 


In fact, he entertains the opposite 
‘Mons Rea’ of benefiting the nominee, 
- individually and personally alone and 


not in trust for others. 


(11) It is too artificial and opposed 
to the ‘realities to inject and induct in 
the mind of the policy-holder, notions 
of a trust and agency, when he makes 
a solemn nomination, It is not correct 
and fair, to read into the terms of the 
policy, things which are not . there, 
frustrate and annihilate, the cherished 
wish, desire and intention of the po- 
` licy-holder, that his money must be 
received and paid to the’ person, ‘who 
has endeared himself to him.’ whom he 
nominates under the policy, Many 
hundreds, nay many thousands of po ' po- 
licy-holders (lives assured), would get 
disturbed disillusioned and turned tur- _tur- 
tle, in their graves, if ever they should 
come to know, that their obiects of 
` affection‘ by nomination, 
displaced by someone else, whom’ they 
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should get: 


A. L R. 
anyone, and in some cases even wife 
and children) should knock away __the 
money by some imaginative 2 process 
(not even by any legal | fiction) for 
which there is no sanction anywhere 


in the statute, 


(12) If really the intention of the 
authors of the statute, had been, that 
the insurance policy amount, on the 
death of the life. assured, intestate, 
should devolve on his heirs at law, no- 
thing was more. easier for them, than 
to delete Sec. 39, empowering the. po- 
licy-holder, to nominate a person, to 
receive the sum and allow the law to 


take take its own course, in its place or 


‘prescribe specifically, that the personal 
law of the life assured will govern the 
distribution of payment, of- the insur- 
ance ce policy amount, In the absence of 


any such provision, there is no escane 
from reading and interpreting Sec. 39, 
as it stands and making over the 
amount to the nominee, There is neil- 
ther law nor equity, nor good consci- 
ence, to deprive the nominee, of his 
legitimate rights and unjustly enrich a 
person, whom the life assured, never 
intended to benefit 


(13) It will be an inroad into the 
legislative power and content of 
the Parliament, for the Judiciary, to 
attempt to find non-existent things in 
the statute. Sec. 39, as it stands, has 
to be treated as a special provision of 
Law, equating the nomination, to the 
nearness of a Will, or Testament, de- 
clared solemnly by the life assured, as 
to the disposal of the policy amount. 
The absence of the terms, “Right”, 
“Title” or “Interest”, in Sec 39, in 
regard to the amount, directed to be 
paid, to the nominee, does not militate, 
in the least, against the nominee get- 
ting the policy amount absolutely to 





“ himself, 


(14) T is a well known dictum, thaf 
it would be the primary duty of the 
Courts, to advance the avowed inten- 
tion of the Parliament and . not to 
scuttle the same, by adhering to their 
own concepts, which do not fit in, in 
the context. To whittle down the no- 
minee, to an accountable fiduciary 
agent, with no beneficial interest in 
the amount, under the policy, is not 
the object and intention of the law- 


did not want to benefit, (they may be makers, nor that of the policy-holder. 


- the nominee’s title to 


1978 
(15) Even assuming, without conced- 


ing, that there is lacunae, in Sec. 39, 


for which there is not the 
warrant, as discussed by me above, 
the Courts would be justified in the 
background of the clear intention, 
known, expressed and gathered from 
‘Section 39, to resolve the same, in 


slightest 


favour of the nominee’s absolute title’ 


and right..to the policy amount, instead 
of resorting to the baseless, reaction- 
‘ary, doctrine of clothing him with a 
trusteeship and collection agent. 

(16) Maxwell and Craies in their 
book on ‘Interpretation of Statutes’, 
lay down, the following doctrine:— 


“Where the main object and inten- 
tion of a Statute are clear, it must not 
be reduced to a nullity, by the draft- 
man’s unskillfulness or ignorance ` of 
law. Even sections and sentences omit- 
ted to be incorporated, can be suppli- 
ed by Court, if the intention of 
legislative body is clear’— 1953 MLJ 
(1) S. N. page 41 — Ramasamy Pillai 
v. Muthusamy Pillai.” 

(17) Coming now to the case law on 
the matter as far as I am aware, there 
is no Supreme Court ruling on tbis 
subject. The decisions of the High 
Court are not uniform in this regard. 


The decision reported in 1977 Guja- 
rat (AIR) page 134, has fallen back on 
the theory of trusteeship and collection 
agent for the nominee. AIR 1962 All 
355 (DB), does not find favour with 
the theory of nominee being a trustee 
or collection agent. It gives sound and 
cogent reasons, not to follow the 
abovesaid theory and holds that the 
nominee has an absolute heritable 
right to the amount. AIR 1970 Cal 
513 at page 518, concedes, that if the 
nominee lives on the date of the death 
of the policy-holder, -he can 
lay claim to the payment of money 
for himself, personally and absolutely, 
though its observations, in certain 
other respects, lean in favour of the 
doctrine of Agency and Trusteeship, 
for the nominee. AIR 1972 All 167 (FB) 
was not the one between the nominee 
and the heirs of the deceased life as- 
‘sured. It related to the right of. the 
creditor of the deceased life assured 
to proceed against. the policy amount 
in the hands of the nominee. They 
leave open specifically the question, 
decided in AIR 1962 All 355 regarding 
the amount, 
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stating that the same did not arise be- 
fore them. In AIR 1963 Mad 245 (DB), 
the tie was between the wife (the Ist 
plaintiff) the nominee of the life as- 
sured, the daughter (2nd plaintiff) of- 
the deceased life assured and mother- 
in-law (Sth defendant) of the life as- 
sured. The learned Judges held that 
the lst plaintiff being the nominee,’ she 
alone was entitled to the Insurance 
amount, This ruling as the later Di- 
vision Bench decision must prevail as 
against the earlier Division Bench rul- 
ing in AIR 1957 Madras 115. Thus 
AIR 1957 Madras 115 must stand im- 
pliedly overruled. AIR 1978 Karna- 
taka 8 and AIR 1961 Kerala 126, 
have made the position of the nominee 
a truncated one, making him a trustee 
and an agent for collection, on the 
basis of certain English decisions and 
concepts, which can have no relevance, 
for us ‘at all, for all the reasons, I had 
set out above. 


(18) The matter is a simple one, 
based on the interpretation of a simple 
S. 39. To attract the farfetched theory 
of Trusteeship and Agency, for nomi- 
nation under Sec. 39; is only doing 
violence to the clear language of the 


_ said section. It is regrettable, that al 


the above reasoning and arguments 
placed and advanced supra, in this dis- 


. cussion, had not been put forth before 


there had 
the 


some of those Judges and° 
not been a proper canvassing of 


position in all its aspects, 


(19) The refusal on the part of their 
Lordships of the Gujarat Wish Court, 
in 1977 AIR page 134, to send up that 
case to the Supreme Court, by issue of 
the Certificate sought for, on ‘the 
ground that the case did not involve 
any substantial question of public im- 
portance, is an unfortunate one. . 


(20) The characterisation of the de- 
cision, reported in AIR 1962 All 355, 
as that of the ipse dixit of the Judges. 
rendering it, by their Lordships of the 
Gujarat High Court, in their 1977 case 
referred to above, is not correct and 
fair to the sound and robust wisdom 
displayed in that ruling. 

(21) A fresh look, a rethinking and 
analysis of the subject on the part of 
the Judiciary, is required, at an early 
date. To state, that a vital matter con- 
cerning millions of . policy-holders’ of 
giant organisation of 
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L. PE ee does ag involve -any by trying to know the object of S. 39, | 
substan question of public import- derst 2 

‘ance, is not understandable and does a : pres ae pme ae licy holders’ 

little justice,. to the. all embracing pe ee g e nomination 


burning question, that arises and con- 


cerns a mighty substantial section of 
the Indian population. - 

(22) An authoritative pronouncement, 
by the Supreme Court, on the subject 
dealt with, and pin pointed above, viz. 
the Rights of nominee under Sec. 39 
of the Act, which is a day-to-day 
question, engaging the top me men of the 
Life Insurance - Corporation a authorities, 
claims, 


settling innumerable contested 


between the nominee and the heirs of. 


the life assured, is eagerly awaited. 
Justice to the Indian Life Insurance 
Policy-holder, will be meted out only 


under that section, and without im- 
porting foreign notions and ideas. of 
Trust and Agency therein. 

(23) If any difficulty or uneasiness 
should still be felt on the part of 
some of the Courts, to deviate from 
their ‘trodden path, it is for the Par- 
liament under its illuminating guid- R 
ance, from our present Minister for 
Law, Mr. Shanthi Bhushan, aided -by 
worldwide known, acknowledged, emi- 
nent jurist, Sbri H. R. Khanna, Chair- 
man, Law Commission, to step in and 
make the law, so as to reflect ‘the 
wishes and intentions of the policy- 
holder and do justice to him, 
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CASES AND MATERIALS IN ADMIN- 
ISTRATIVE LAW By S. H. Bailey, 
C. A. Cross and J. F. Garner, Pub- 
lished by Sweet, & Maxwell, London, 
1977 Pages XXXIX +- 635, 


The authors have, rightiy described 
the administrative law as an amor- 
phous subject in view of the rapidly 
developing nature of this branch of 


jurisprudence, The new Despot . has. 
come to stay even in the hostile en- 
vironment of Anglo-Saxon  jurisprud- 


ence where the judicial approach to 
administrative adjudication was initial- 
ly one of injured pride. The cases in- 
cluded in this book-.unfold the story of 
inventing methods of judicial control 
of administrative acts. 


The growth of administrative law is 
in response to the social requirements 
of the time. This is more. so in deve- 
loning countries in Asia and: Africa. 
What is required is the recognition of 
the fact that human decision whether 
‘of courts or- of administrators can 
never claim to be infallible. Hence the 
necessity to evolve institutional safe- 
guards both to prevent and correct 
abuse of power by administrative 
agencies and authorities, l 


In such an important and rapidly 
developing branch of law, the lack of 
an adequate collection of cases and 
source’ materials has long been felt 
This book admirably fills 


“Law, and to other leading books, 


that need. 


Prepared by experienced and well- 
known authors, it includes annotated 
extracts from all important recent 
cases, Government reports, statutes and 
regulations. The ` ehapters and sub- 
chapters are prefaced by helpful intro- 
ductory essays and problem questions 


- are included at the end to aid under- 


standing. Topics covered include Func- 
tions and Procedures of Public Autho- 
rities, Judicial Control, -Discretion and 
its Abuse, Ultra Vires Acts, Natural 
Justice, Appeals, Remedies, and other 
Controls. Coverage of local govern- 
ment materials is particularly strong. 


The book is not intended as a sub- 
stitute for a text-book. Frequent re- 
ferences have been made, to Garner, 
Administrative Law, and in appropriate 
places to Cross, Local Government 
but 
this work does not follow the detailed 
arrangement of any one of them. The 
noticeable leaning towards materials 
having a local ‘government background 
is dictated by the practical  signific- 
ance of this branch of. moderi govern- 
ment. 


.The result is an important and up-to’ 
date source book on Administrative 
Law as developed and expounded in 
England. “RS. RK, 


eerste, 
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CONSEQUENTIAL LOSS INSURAN CES 
AND CLAIMS. By Denis Riley, Fel- 
low of the Chartered Insurance In- 
stitute, Published by Sweet & Max- 
well Ltd. 4th Edn. 1977 £14.75 Pp. 
vir 430+ 12, 


This is the fourth edition. of a book 
of ready reference for those who have 
to’ effect, maintain or claim under con- 

sequential loss insurances. 
~ The present ' up-to-dated; book at- 
tempts a complete revision to incorpo- 
rate the considerable and important in- 
novations in consequential loss insur- 
ance of recent years and, also, the 
effects of the Redundancy Payments 
Act, 1965, the contracts of Employ- 
ment Act 1972 and the Employment 
Protection Act, , 1975. 

With a view to enhance the utility 
of this book as a quick and ready re- 
ferencer a .method-of numbered sub- 


ject-paragraphs has been adopted and 


it is supplemented by a compendious 
. index at the end, in which the num- 
bers of principal paragraphs are given 
in heavier type and cross-references in 
ordinary type. In the appendix, speci- 
mens are given of policy forms and 


specifications only in current us, 
while illustrations of -claim settlement 
calculations are given to show the 


varying factors which are most frequ- 
ently encountered in actual losses. Ad- 
ditional information about, and a speci- 
men policy form ‘applicable to, conse- 
quential loss practice 
been included. l 
The importahce and usefulness of 
this book to 
brokers, 
taries and insurance officials and loss 
adjusters can hardly be over-emphasis- 
. R.S.K. 


THE LAW OF ARBITRATION ` EX- 
POUNDED THROUGH 251 COURT 
CASES. By B. S. Patil, B. E, (Civil), 
LL. B., M.I. E., Published by ‘Techno- 
Legal Consultancy Services; . Price 
Rs. 20, Pages XXIV + 412. 
The author who has to his credit 

Legal Aspects of Building and Engi- 

neering: Contracts and Civil Engineer- 

ing Contracts and ` Civil Engineering 

Estimates has now ' brought out this 

hand-book on the Law of Arbitration 

which engineers- and: architects . can 
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overseas have. 


accountants, insurance ` 
company directors and secre- - 
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profitably use. It deals with varied as- 
pects of the law of arbitration ina 
brief way supported by extracts from 
recent cases. Out of about 260 cases 
digested in this book about 150 cases 
are those reported after 1970. 


The book carries a foreword by.Hon. 
Mr. Justice Krishna Iyer of the Sup- 
reme Court, R.S. K, 





THE LAW OF’ CENTRAL SALES 
TAX: An exhaustive commentary on 


` the Central Sales Tax Act, 1956, as 


amended from time to time. By Sham- 
bhu Dayal Singh, M.A„LL.B. Former- 
ly Judge of the Allahabad High Court. 
Published by Eastern Book Company, 
Law Publishers and Book Sellers, Lal 
Bagh, ‘Lucknow. Third Edition 1977 Pp. 
XXXIV and 747. Price Rs. 65/-. 


In bringing out this commentary on 
the Central Sales Tax Act, 1956 (74 of 
1956), the author has very ably and 
lucidly analysed and explained the dif- 
ferent provisions of the Act in the 
light of the accepted principles of in- 
terpretation, 


The book has been divided into three 
parts, Part-I besides containing a very 
informative introduction brings out the 
position of the law on the subject 
prior to the enactment of the Central 
Sales Tax Act, 1956, The constitutional 
provisions which have a bearing on 
the levy or imposition of tax on sales 
or purchases have been mentioned in 
this part. So also the law in regard 
to the sales imside or outside the 
State, sales or purchases in the course: 
of export or import, and inter-State 


- gales or purchases, have been set out 


in this Part which deals with Pre- 
Central Sales Tax Act Law. It will be 
recalled that the two conflicting deci- 
sions of the Supreme Court in regard 
to the -scope and interpretation of 
Arti. 286 of the Constitution, one in 
the United Motors Case AIR 1953 SC 


‘252 and the other in Bengal Immunity 


case AIR 1955 SC 661 created a great 
deal of uncertainty and despite the en- 
actment of the Sales Tax Laws Vali- 
dation Act, 1956 the underctainty pre- 
vailed. Art. 286 was then. amended by 
the Sixth Amendment of the Constitu- 
tion which provided that the Parlia- 
ment may. by law formulate principles 
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for determining when the sale or pur- 
chase, of goods takes place. It was in 
this background that the Central 
Sales Tax Act, ‘1956 came to be en- 
acted. It is only by taking into ac- 
count this. background that a proper 
appraisal of the provisions of the 
Central Sales Tax Act can be made. 

Then comes Part-II which gives the 
text of the Central Sales Tax Act, 
1956 and an exhaustive section-wise 
Commentary thereon, The text has 
been brought up-to-date by incorporat- 
ing all the amendments and the case 
law has also been up-dated. The state- 
ment of objects and reasons of the 
Act as also the statements of objects 
and reasons of the 1969, 1970 and 1976 
Amendment Acts and general. rules: of 
interpretation of statutes have been 
. included in a separate chapter in this 
part, ' 

Part-II contains Appendices, where- 
in are to be found inter alia the text 
of the relevant Amendment Acts and 
Ordinances, the Central Sales Tax 
Rules 1957 as also the Central Sales 
Tax Rules in Union or Centrally ad- 
ministered territories. 


The last edition of this ' book was 
published in 1975 and the fact that this 
third edition had to be brought out 
within the short span of two years or 
so is a clear indication of the popu- 
larity and usefulness of .this book and 
its enthusiastic reception by the Bench 
and the’ Bar, U. S. D, 


“BANKING LAW — LEADING INDIAN 


CASES” by M, S. Parthasaratby, 
First Edition 1978 published by M/s. 
N. M. Tripathi (P) Ltd, Bombay. 
Pp. XXVII-+430, Price Rs. 60—00. 


Commentaries on “Banking Laws in 
India” are extremely few, those which 
are there are old and so a new book 
on Banking Law has filled up a badly 
felt vacuum. 


Instead of taking a statute on Bank- 
ing and dealing with it section after 
section which is the normal path trod- 
den by commentators, Shri  Partha- 
sarthy has chosen a refreshingly fresh 
approach, 


‘After classifying relevant topics un- 
der different categories he ħas sub- 
divided each one under different sub- 
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jects. Then he has given a leading 
case on each subject with relevant 
portions of the judgment. 

Even the extract of the judgment 
does not make a tough reading be- 
cause almost each case commences 
with a brief statement of facts. The 
extract of the judgment is followed 
by a note from the author and tke 
ratio decidendi of that case, 


This form, of dealing with a terse 
subject like banking law, has made it 
very easy to understand it even for a 
person who may not be well acquaint- 
ed with the intricacies of Banking Law, 

The book has already received bless- 
ings from Hon’ble Justice M, Hidayat- 
ullah retired Chief Justice of India in 
the form of a foreword. 


Table of cases presented in this book 
as well as those noted in the judg- 
and a good 
index have enhanced the utility of 
the ` book. 


This book, no doubt, will be. a good 
addition to any law library, a very 
useful aid to law students and a must 
to bank officers who desire to better 
their knowledge and prospects. 

. BDB 


CHARLESWORTH ON NEGLIGENCE, 
SIXTH EDITION, By R. A. Perey, 
M.A., Barrister of the Middle Tem- 
ple and North Eastern Circuit, A 
Recorder of the Crown Court, Pub- 

Sweet & Maxwell Ltd. 

London. Pp. cxxvii-955, Price £25.99, 

Available m India from N. M. Tri- 

pathi (P) Ltd., Bombay. 


The editor in this 6th B E of the 


"Common Law Library has attempted 


to bring the law’ up-to-date as at Sep- 
tember 1, 1977 both as regards the 
statute law, of which the Limitation 
Act 1975 and the Fatal Accidents Act, 
1976 were the latest and most impor- 
tant additions, and the common law, 
generally, ` In‘ this edition . have been 
included a number of notable decisions 
of 1977 either by finding space avail- 
able with body of the text or else 
through references in the foot notes, 
although some would have merited 
more detailed discussion and expansion 
than was otherwise possible. The alte- 
ration in the sequence of the chapters 
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has resulted in a better arrangement 
and a more logical presentation. The 
editor has enlarged some parts of the 
frame work of each chapter together 
where necessary, with clarification of 
the headings into clear categories, Such 
changes have involved, in turn, some 
radical recasting work and rewriting. 
In this edition is added an entirely 
new chapter as the last one. ie. chap- 
ter 20 dealing with the subject-matter 
of insurance and other available com- 
pensation schemes which will greatly 
assist the practitioners in making their 
opinions and advices as comprehensive 
as possible, The adequate system of 
indexing and cross-referencing in this 
potential useful work will prove to be 
most helpful in practice. The editor 
has successfully attempted to make the 
reader find out with satisfaction what 
he looks for either instantly .or with 
the minimum of delay and without 
fruitless research. This authoritative 
book on law regarding negligence, (the 
most difficult branch of law of Torts) 
will undoubtedly be of immense help 
to the practitioners on the civil side in 
= handling their cases either in prosecut- 
ing them or in defending them. The 
legal profession all over is greatly 
benefited by this masterpiece work. 
S. 5. G. 


“INCOME TAX PROSECUTIONS” by 
Shri Santosh K. Banerji, Advocate, 
First Edition published in 1977 by 
“PRAMITI PRASAAR” 6, Dr, B, N. 
Verma Road Lucknow, Pages xx Er 
258, Price Rs. 18/-. 


At a period when the Government is 
keen on prosecuting persons who have 
‘evaded payment of Income. tax, this 
book on Income-tax 
welcome arrival. The need for ‘such a 


type of book was badly felt both by 


the prosecutors as well as by the de- 
fence. 


It is not every default in the pay- 
ment of Income-tax that would call 
for a criminal prosecution. Only some 
defaults may invoke . prosecutions. The 
author has very succinctly brought out 
the fields where an assessee may be~ 
come liable under criminal responsibi-~ 
lity. Chapter II surveys the various 
aspects of the Income-tax Act in a 
precise manner to get a thorough un- 
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derstanding of the law as it stands. 
The next three chapters deal with In- 
come-tax offences and chapter VII 
such allied offences as are covered by 
Penal Code. 

._Wherever necessary the author has 
given examples to illustrate and to 
elaborate the subject-matter. The pro- 
cedure that would be followed and the 
nature of evidence needed have been 
given detailed treatment by the author 
in separate chapters. 

Every statement made in the book 
is based on case law which is given in 
the foot-note. All statutory changes 
are also noted in the foot notes. 


The copious index enables one to 
with 
ease. 

This reasonably priced book we feel 
would be patronised both by the re- 
venue whose job is -to prosecute the 
wrong-doers and by the Income-tax 
practitioner who has to keep a con- 
stant vigil to see that his client gets 
justice, B. D. B. 


“PINSON ON REVENUE. LAW: ilth 
Edition, by Barry Pinson Q.C., LL.B. 
With Section on Value Added Tax 
and Development Land Tax by John 
Gardiner, M. A., LL. B., Published in 
1977 by Sweet & Maxwell Ltd. Lon- 
don, Eastern Law House Pvt. Ltd., 
Calcutta, Pages liv & 620 Price 
£10.75 Rs. 178.45, 


It is worthy of note that since 1970 
in which year the 4th edition of this 
book was published, a new edition is 
brought out regularly every year. This 
is a clear indication of the tremend- 
ous popularity of this book in the 
‘United Kingdom. It comprises Income 
Tax; Capital Gains Tax, Development 
Land Tax, Corporation Tax, Capital 
Transfer Tax, Value Added Tax, Stamp 
Duties and Tax Planning, The subject- 
matter is presented in a form which 
enables the book to be used as a text 
book for examinations. It is also use- 
ful to practising lawyers and account- 
ants, not otherwise experts in this 
field, who wish to have a sufficient 


“working knowledge of the principles of 


taxation’ to sense when a problem 


‘exists. 


2 Since this is primarily an intro- 
ductory book, the main object has 
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been. to state the principles of revenue 
law in as readable and intelligible a 
form as the subject-matter allows, and 
although no attempt has been made to 
be exhaustive, the author has not 
hesitated to .express views on contro- 
versial or difficult subjects. 

3. The book is in five parts. Part I 
deals with taxes on income ‘and on 
Capital gains. This part is in four 
divisions dealing with: (A) The Taxa- 
tion of the Income of Non-corporate 
Bodies; (B) The Taxation of Compa- 
nies; (C) The taxation of Capital gains 
and Development Land Tax; and (D) 
Administration, Assessments and Back 
Duty. Part is on Capital Transfer 


Tax, Part UI states the principles of - 


_ the law relating to stamp duties. Part 
IV deals with Value Added Tax, and 
Part V, entitled “Tax Planning” offers 
the reader no more than a glimpse of 
the kinds of problems which common- 
ly arise in practice in connection’ with 
gifts, settlements, arrangements on di- 
vorce and separation, ‘wills, pension 
schemes ete.. 


4. This edition incorporates the chan- 
‘ges in the revenue law made by the 
Finance Act 1977 and by judicial deci- 
. gions of the past year. In this edition 


the author has taken the opportunity . 


of recasting two chapters viz.: Chap- 
ter 8 and Chapter 10. Chapter 8, which 
deals with the Core topic of the com- 
putation of an individuals’ tax liability 
under the unified system’ has been re- 
written, so that it is easier for the 
student to follow the whole process of 
computation step by step; and Chapter 
10 which deals with Covenants and 
Settlements has also been ‘remodelled, 
co-ordinating the text with Chapter 8. 
Similarly, Chapter 35 on Value Added 
Tax (VAT.) has been rewritten by the 
John Gardiner so as to bring’ out the 
major changes as a result of Sch. 6 to 
the Finance Act,~1977. The: author has 
also made substantial changes in the 
section of the book dealing with capi- 
tal transfer tax and added a new sec- 
tion in the chapter on tax avoidance 
dealing with the avoidance of capital 
gains tax. 


Undoubtedly, Pinson on Revenue 
Law remains the authoritative, com- 
prehensive and lucid text book on a 
subject which is becoming increasingly 
difficult and complex. — U, S. D, 
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“PANDIA, PRINCIPLES OF MERCAN- 
TILE LAW” by Shri Ramkrishna R. 
‘Vyas, B.A.,LL.B., Advocate High 
Court, Bombay, 8th Edition publish- 

. ed in 1976 by M/s. N. M. Tripathi 
(P) Lid, Bombay Pages xivi -+ 702 
+Statutes 78 Pages Price Rs. 40==00. 


Shri R. H. Pandia who originally. 
wrote the ‘first edition in 1948 brought 
out seven successive editions till 1967. 
After his demise Shri Vyas who was 
his junior at the bar has ‘brought this 
8th up-to-date edition in 1976. 


During the period of time from 1948 
to 1976 there have been many major 
statutory changes, in the Indian Law. 
Many enactments such as Companies 
Act, Limitation Act have been comple- ° 
tely overhauled and thus there was a 
necessity of this book, which would 
notice alf the statutory changes, small 
and big. | . 

The book is written in such a 
company executive, a 
businessman, a merchant would get in- 
formation ‘and the guidance he needs 


. in his day to day transactions without 


much difficulty, while a lawyer and a 


judge can with equal ease locate the 

Statutory provision. to support each 

statement in the book. N 
Contract Act, Sale of Goods Act, 


Arbitration Act, Partnership Act, Nego- 
tiable Instruments Act, T. P. Act, In- 
solvency Act, Registration Act aré 
some of the many Acts that involve a 
merchant in his dealings are dealt with 
in this book extensively. Texts of 
four important Acts. are given at the 
end in a sort of appendix, 

One independent chapter running 
through nearly 250 pages deals with 
Companies Act. Here too, the book 
does not make out a terse commentary 
section after section but deals with ail 


. the aspects in an informative manner. 


The- book is bound to be useful to 
the business community and there can 
be no doubt that itt will be valuable 
to the lawyer and the Judge. 

List of Case-Law noted in this book 
as well as a substantial index add to 


B, D. B, 


1978 . 
“COMMENTARIES ON THE MOTOR 


VEHICLES ACT, 1939 WITH RULES” | 
by Shri Vindeshwari Prasad, Advo- ~ 


cate, Volume-I Published in 1978 by 
Rajpal and Company, 344 N. B. 
Kydganj, Allahabad — Pages XL + 
683, Price 60.00, 


This book is only a part of the en- 
tire commentary and it covers sections 
up to S. 68-A. The remaining sections, 
various Central and State Rules would 
‘form part of the next volume. 


The increase of auto vehicles in use 
-by the public, the .State Transport 
Corporations which are a major pub- 
lic sector industry and innumerable 
goods transport companies in. private 
sector, have necessitated strict controls 
on use of motor vehicles. Further, lo- 
cal conditions and needs in different 
States needed different treatments, con- 
tracts and concessions. To cope up 
with all this the Act had to be amend- 
ed often by the Parliament as also by 
the States, which in addition framed 
their own Rules to cater for their 
needs. The author had an uphill task 
before him to collect and study .all 
these and it must be said that the 
‘author has .proved himself equal to 
the task he chose to shoulder. 


Each section with the local amend- 
ments is followed by an extensive 
Synopsis and under each note every 
Statement made is supported by case 
law. Wherever there was divergence 
of opinion on any point between the 
High Courts, both the points of views 
have been laid before the reader, 


In short, the book would prove use- 


_ ful to lawyers, Judges, - Transport 
authorities and the operators alike. 
B. D. B. 


ESSAVS IN GHANAIAN LAW, STP- 
PREME COURT CENTENARY PUB- 
LICATION 1876-1976; Published by 
the Faculty of Law University of 
Ghana Legon 1976: Editors W. C. 
Ekow Daniels and G. R. Woodman 
with a foreword by His Lordship S. 
Azu Crabbe C. J. of Ghana. Pages 
xii-+273, 


This is a collection of eleven essays 
written in commemoration of the cen- 
tenary of the Supreme Court of 
Ghana. The essays are varied in con- 


Re views 


Journal 119 


tent and style. All the authors have 
been associated one time or another 
with the faculty of Law in its teach- 
ing, research and examination of pro- 
grammes. These essays expose a cri- 
tical and historical study of the deve- 
‘lopment of the laws during the hund- 
red years which govern. the people of 
Ghana, their land, their business’ and 
their families. Some of the topics 
dealt with are, Chieftaincy under the 
Law, Liberty and the Courts, Marital 
Family Law and Social Policy, Freedom 
of Contract, Distribution of. Wealth, 
Company Law and the Law of Succes- 


sion. l 
ta 


The essays are written in simple and 
easily understandable style. The book 
will be of use to students of juris- 
prudence and to those who wish to 
know the development of this couniry 
during the last hundred years. 





-M V.J. 
COMMENTARIES ON SOCIETIES 
REGISTRATION ACT, 1860 WITH 


By Late 
Shri R. L, Anand, Advocate; Revised 
by T. D. Khurana, Advocate, and 
Jagdish Lal, B.A.LL.B., Second Edi- 
tion, 1978: Published by Law Puh- 
lishers, ‘Allahabad: Pages xvii & 319. 
Price Rs. 30. 


The Societies Registration “Act ts now 
more than a Century old and it is not 
unnatural that a great crop of prece- 
dents has sprung up during this< long 
period. It is indeed, heartening to 
note that almost all -these precedents 
have been included in this book, Simi- 
larly all the State amendments intro- 
duced by various States have also been 
Incorporated to enhance the usefulness 
cf this book and to make it self-con- 
tained: 


It will be recalled: 


that this Act of 
1860 is, by and 2 


large, modelled on 


the lines of the Literary and Scientific 


Institutions (English) Act, 1854, the 
raison d’etre of which was to afford’ 
greater facilities for the- establishment 
of institutions for _ the promotion of 
literature and science and the fine 
arts, The present Act of 1860 also 


r 
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covers the social, EER artistic, 
charitable and the commercial fields 
at various levels of activity in this far- 
reaching land of ours. From time to 
time the Act.has been extended to 
areas forming’ part of the erstwhile 
Indian States and Backward territo- 
ries. In view of the vastness of our 
territory and some diversity in the 
social and cultural norms, prevailing 
in the different parts of the country, 
various States have enacted their own 
Acts and some others have introduced 
numerous amendments to this Central 
Act. No wonder, therefore that the 
task of incorporating all these amend- 
ments: and presenting an overall pic- 
ture has evidently been none-too-easy 
and it must be conceded that despite 


the arduousness of this task, the 
- authors have accomplished the job 
creditably. , ; 


The notable feature of the book is 
the comprehensive and illuminating 
commentary on the Preamble to the 
Central Act bringing © out the latest 
- ease law both Indian and English on 
the various topics discussed therein. 
Commentaries on the other sections of 
the Act are also sufficiently exhaustive 
and the relevant leading ‘cases have 
been cited and discussed,.in ` appro- 
priate places. For instance the oft-aris- 
ing questions whether a registered So- 
ciety is a corporation and whether 
‘such a society. comes within the pur- 


view of the expression “or other au- 
thority” occurring in Art. 12 of the 
Constitution of India have been ade- 


quately discussed along with the per- 
tinent case law. 


Being an all inclusive book on the 
subjegt, replete with case law, it can 
certainly meet the needs of the Socie- 
ties, Bar and Bench 

U.S.D, 


“QUANTUM OF COMPENSATION” 


a Commentary by Justice G. N. 
Sabhahit,, B.A. (Hons), LL.B., 1st 
Edition 1978, published by ‘“Jagrut 


Bharat” Dharwad (Karnataka) Pages 
352-+- viii Price Rs. 36, 


The book deals - exhaustively with 
cases of compensation arising out of 
personal injuries caused. by negligence 
resulting in .accidents. Naturally it 
covers, Motor, Vehicles Act, Workmen’s 


ernie moe vnan oo renee 


Re views 


A. I. R. 


"Compensation Act and Fatal Accidents 


Act. . 


It is extremely difficult for any legis- 
lative body or for any Judge to com- 
pensate fully loss of life or loss of 
limb, An award granting a million 
runees will not restore the sight of a 
person who lost it in an accident. 


Similarly a legal precedent granting 
say an award of a certain sum for the 
loss of right arm, may -be quite near 
to adequacy in one case but may be 
far from it in another. 

Each case of damage or compensa- 
tion stands on its own facts, The capa- 
city of the wrong-doer to pay is one 
factor, the age, life status, earning 
capacity, dependants of the injured 
etc., etc, are other factors that have 
to ‘be weighed independently in each. 
case. Further, mental agony  depriva- 
tion ,of consortium ete. are other fac- 
tors, duly recognized but incapable of 
being measured in terms of money. 
Yet, some standards, some norms are 
necessary and reliance on judicial pre- 
cedents is accepted as a reasonable 
guide. This book perhaps only of its 
kind in Indian Legal literature so far, 
has made full use of precedents to in- 
dicate the damages that could be 
awarded. 


The various parts of the human body 
to which injuries can occur are dealt 
with separately. Copious case-law with 
necessary facts of each case is given 


4 


relating to each limb under appro- 
priate headings. 
Appendix ‘A’ gives Medical terms 


with their meanings which will help 
anyone to understand the medical ter- ` 
minology used in medico-legal evi- 
dence. l 


* 


Appendix ‘B’ is meant to help under- 


standing various functions of human 
joints and their limitations. a 
This “book: will enable a judge, a 


lawyer, an insurance executive to 
arrive at a quick solution to his prob- 
lem in cases claiming compensatio 

damages for fatal accidents and for 


_ personal injuries. English case law has 


also been freely used to explain and to 
illustrate the objectives, 


B.D.B, 


r 
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` . “NOTE ON SECTION 80, C. P. C; -AS. AMENDED BY CENTRAL ACT. ` 
i 104 OF 1976.2 . - 
By: S. Govindarajan, B. Sc, B. L., Advocate. and Government Pleader, 

j Chidam barám. = ~ 


"There A a mistaken notion among getting. of emergent orders to preveni any. 
many that S. 80, C. P. C. has been done injustice or hardship was “absolutely es- 
away with by the amending Act 104/76. sential ((1967) 2 Mad LJ 131, AIR 1970 
The Section prior to amendment was as Orissa. 239, AIR 1971 SC 442). In addi- 
follows: tion. various . technical objections were 

: “Section 80.:.No suit shall Be E raised ás. to the, form and contents = TAR, 


against the. Government . (including the notice. - ADER n 
Government of the State of Jammu and: ~ There was. acces a ‘loud ` clamour 
Kashmir) or against a public officer in fop repeal of ‘this section altogether. ` 
respect ‘of any act, purporting to be done 

by such public officer in his official capa- ` Itis at this juncture ‘thé’ Supreme Court: 
city, until the expiration. of two. months: clearly and succinctly defined the. scope, 
next after notice in writing has been object and: contents of this section in ATR. 
delivered to or left at the office of (a) in 1969 SC: 674 Maghunaih, Das. v Union of: 
the case of a suit against the. Central ` India): 


Government (except where it relates. to - “The object of. ie ane T S 
a Railway), a A to that Govern- by S. 80, C. P. Ç. is to-give the-concern- 
ment; , ed- Government ‘and Public Officers op-. 


. (b) in the case of a suit agairist the portunity to reconsider - the. legal. posi- 
Central Government where it relates to tion and to make amends or settle the 
a Railway, the General Manager of that. claim, if so advised without litigation.. 
‘Railway; The legislative intention behind that sec- 
- (bb) in the case N aas cone against the’ tion is that public money and time should, 
- State of Jammu and Kashmir, the Chief: not be .wasted on. unnecessary litigation. 
Secretary to that Government or any and the Government | and.the Public Ofi- 
other officer authorised by the Govern-. cers. should be . given a reasonable op- 
ment in that behalf. portiinity to examine. the- claim . — 
: - against them lest .they should: ‘be drawn 

- {C ` 
E a oe a sai i A into avoidable litigations. The purpose. 
that. Government or- the-Collector of the. of . law is advancement of justice; . The. 
District: provisioris „in, `S. ; 80 are. ‘not . intended to- 
and in the case ôf a Public Officer de- be used as bodby-traps.” “pgainst ignorant: 
livered to him or left at his office stating’ - ane: Mi terate- Persone a te 


the cause of action; the name,’ descrip- ’ 
tion and place of -residence ‘of the plain- Fortunately ‘the’ Goverriment: did ‘not 


accede to. the clamour for repeal," but has” 

bss a gion propecia ed suitably aménded the seétion- in’ the- light | 
such notice has been so. delivered or. left. ie” soe court and "various a Soars: 
pony ae ies Ba sha ea a 
. ameliorate the’ ee experienced: By . 

oe eae ee hee recat ee : the. litigant. public while at-the. samé time* 


retaining’ the spirit of ‘the: section: . 

of suit.’ In actual: working „this . object. l 

{was not achieved. More. often. than -not, The amended Section, 80; €. a = runs., 
the S. 80 ‘notice was merely -ignored. , But- tbus: T 1 ; 
the provision. being . mandatory suits : “80 (1) ‘Save’ as oe in one (2) 
could not be filed without a prior notice. no suit shall be -instituted against the 
even though it was for all practical pur-. Gévernment (including the Government. 
poses an empty formality. Moreover in of the State of Jammu and Kashmir) or 
suits where parties had to obtain emer- against a Public Officer in respect of any 
‘gent orders by way of Interlecutory ap- act purporting to be done by such Public. 
plications they could not do so without Officer in his official capacity until ‘the. 
issuing a prior notice, even. though - the expiration - of- two - months’ next” -after 
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notice in writing has been delivered to 
er left at the office of— 


(a) in the case of a suit against the. 
Central Government (except where it re- 


lates to a Railway) a Secretary to that 
Government. 

(b) in the case of a suit against the Cen- 
tral Government where it relates- to a 
Railway, the General Manager of that 
Railway; 


(bb) in the case of a suit against the. 


Government of State of Jammu and 
Kashmir, the Chief Secretary to that 
Government or any other officer autho- 
rised by that Government in this behalf; 

(c) in the case of a sujt against any 
other State Government, a Secretary to 
that Government or the Collector of that 
District; 

and in the case of a Public Officer de- 
livered to him or left at his office, stating 
the cause of action, the name, descrip- 
tion and place of residence of the plain- 
tiff and the relief which he claims, and 
the plaint shall contain a statement that 
such notice has been so delivered or left. 

(2) A suit to obtain an urgent or im- 
mediate relief against the Government 
(including the Government of the State 
of Jammu and Kashmir) or any Public 
Officer in respect of act purporting to be 
done by such Public Officer in his Offi- 
cial capacity may be instituted with the 
leave of the court without serving any 
notice as required by sub-sec, (1); but 
the court shall not grant the relief in the 
suit whether interim or otherwise except 
after giving to the Government or Public 
Officer as the case may be, a reasonable 
opportunity of showing cause in respect 
of the relief prayed for in the suit: 


Provided that the court shall if it is 
satisfied after hearing the parties, that no 
urgent or immediate relief need be 
granted in the suit return the plaint for 
presentation to it after complying with 
the requirements of sub-sec. (1). 


(3) No suit against the Government or 
against a Public Officer in respect of any 
act purporting to be done by such Public 
Officer in his official capacity shall be 
dismissed’ merely by reason of any error 
er defect in the notice referred to in sub- 
sec. (1) if in such notice— 


(a) the name, description and the re- 
sidence of the plaintiff had been so piven 
as to enable the appropriate authority or 
Publie Officer to identify the person serv- 
tng the notice and such notice had been 
¥elivered or left at the office of the ap- 
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propriaté authority specified in sub-sec- 
tion (1) and ; 

(b) the cause of action and the relief 
claimed by the plaintiff had been sub- 
stantially indicated.” 

It will thus be seen that the manda~ 
tory requirement of a notice is retained, 
suitable provision has been incorporated’ 
where emergent orders are required and 
the technical objection as regards the 
form and contents has been done away 
with. - 

However in many cases proper proce- 
dure with regard to sub-sec. (2) of S. 80: 
is not followed. In most of the cases, 
whenever urgent orders are prayed for, 
no notice under S. 80 is issued and the 
plaint simply contains the cryptic words 
“since the matter is urgent no notice 
under S. 80 is necessary (is issued) as 
per the amended Code”, In some cases 
it is stated, “since the matter is urgent 
the court may be pleased to dispense 
with the issue or service of notice under: 
S. 80, C. P. C.” - These plaints are admit- 
ted and numbered. 

This is a highly irregular procedure 
and runs counter to the specific provi- 
sions contained in S. 80 (2), C. P. C. 

As per the amended provision, under 
S. 80 (2), C. P. C. the leave of the court 
for dispensing with the mandatory re- 
quirement of S. 80 (1) is necessary. In 
fact this is an enabling provision and the 
language used is ‘may’, vesting the court 
with ample discretionary powers and: 
postulates the grant of relief only after 
notice and no ex parte orders could be- 
passed, 

The proper procedure will be to file an: 
application for the leave of the court: 
under S. 80 (2), C. P. C. along with the 
plaint. The court will keep the plaint 
unnumbered and order notice in the ap- 
plication under S. 80 (1) and after hear- 
ing the parties, pass orders dispensing: 
with the service of notice under S. 80 (1} 
in which case the plaint is admitted or- 
refuse to grant leave in which case the 
plaint is returned for presentation after 
compliance with the provisions of. Sec- 
tion 80 (1), C. P. C. 

This will be in accordance with the- 
language used in the section which says 
“the court shall if it is satisfied that no- 
urgent or immediate relief need be 
granted in the suit return the plaint for’ 


presentation to it after complying with 


the requirement of sub-sec. (1).” It will 
be’ an anomaly if the plaint is numbered: 
and then returned for compliance with 
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S. 80 (1) and then represented. What is 
to be the number that is to be given to 
such a plaint? What is to be the nature 
of disposal for the number originally as- 
signed? Can a new number be given for 
the same plaint? In order to obviate 
such difficulties the procedure - stated 
above can be adopted. 


It is for the Government and the High 
Courts to issue suitable’ directions in this 
regard, 


Having regard to the amended provi- 
sion introduced, the Government must 
issue suitable directions for the speedy 
and strict compliance. 
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= If a: notice under S.` 80 (1) is issued, 


-immediately the concerned department 


must take effective steps to grant redress 
or at least send a suitable reply incase of 
non-compliance stating the reasons there- 
for and not simply throw i in the waste 
paper basket. 

In cases coming under s. 80 (2) the 
concerned department must take im- 
mediate steps to file the necessary objec- 
tions into court in time. It will also be 
better for the Government departments 
to await the final result of the suit even 
where no injunction has been granted. 

I hope and trust the Government and 
High Courts will take the necessary steps. 





“FOR GOVERNORS — A NEW ROLE” 
By: Smt. Ammu Balachandran, M. Sc, LL. B., Advocate, Madras 


Hitherto the Governor’s post was given 
as a political sop to those whose hopes 
-in other directions were not realised. It 


looks as if those who till now were more . 


ernamental than useful might have to 
earn their keep in the context of the pre- 
sent political set up of the country. Per- 
‘haps, in no other time in the history of 
eur country-have the governors’ faced 
more tumultuous or challenging times 
than the present, with a prognostication 
of still more to come. 


Though governors are to a within th the 
`- ambit of constitutional provisions there 
is considerable leeway in many of the 
provisions for mischief. The constitu- 
tional position of the Governor was eluci- 
dated by the Supreme Court in Ram 
Jawaya Kapoor v. State of Punjab, AIR 
1955 SC 549. The Supreme Court’ ob- 
served the Governor occupies the posi- 


tion of the Head of the Executive in. the- 


State, but it is virtually the Council of 
Ministers in each State that carries on 
the executive Government. ‘In the Indian 
Constitution, therefore, we have the same 
system of parliamentary executive as in 
England and the Council of Ministers 
consisting as it does, of the members of 
the Legislature, is like the British 
Cabinet ‘a hyphen which joins, a buckle 
which fastens, the legislative part of the 
State to the executive part’. 


Prima facie the office of the governor 
might seem to be a mirror half of that 
of the President but in fact it is not so. 
There are certain vital differences; the 
President is elected by an electoral col- 
lege whereas, the Governor under Arti- 


cle 156 -holds office during the pleasure 
of the President. The President is the 


head of the Union Executive and he is 


aided and advised by a Council of Minis- 
ters with the Prime Minister at the head, 
and constitutionally he shall act in ac- 
cordance with such advice. There is the 
inherent danger that a governor might 
become a mere agent of the Central Gov- 
ernment and in turn that of the ruling 
party. The tenure of the governor is 
five years, but he can be removed earlier 
by the President. He is therefore at the 
mercy of the Central Government. He 
has no remedy against wrongful removal. 
It would require a strong man or woman 
indeed to keep the delicate balance be- 
tween the centre and the State in an.im- 
partial manner when his or her job and 
prestige are at stake, 


An unscrupulous or weak governor 
can ‘create havoc and let slip the dogs of 
war’ by misusing his discretionary powers 
under the Constitution. While Art. 163 
requires him to act with the aid and ad- 
vice of his ministers except where he is 
required to act at his discretion there is 
no provision that he shall be bound by 
such advice as in the case of the similar 
article concerning the President. This 
becomes-very important especially when 
different parties are in power at the 
centre and the States. Again in Art. 163 
itself the next clause says that if any 
question arises whether any matter is or 
is not a matter respecting which he is to 
act in his discretion under the Constitu- 
tion he in his discretion decides the ques- 
tion. Such decision of his is final and it 
cannot be called in question on the 
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ground that he ought or ought not to 
have acted in his discretion: In other 
words he becomes the Judge and di all 
in one! 

_ The ministers hold office during the 
pleasure of the governor. A convention 
has arisen that when a ministry enjoys 
the confidence of the house the governor 
cannot dismiss it.. So long as there is a 
clear majority no problem is posed. How- 
ever in these days of coalition govern- 
ments when our legislators cross the floor 
to take their constitutional walks (no pun 
intended) the governor’s power to dis- 
miss the ministry can become a crucial 
one, and difficult one. 
is that when the governor believes that 
the Chief Minister does not enjoy the 
confidence of the majority he can ask the 
Chief Minister to show his strength on 
the floor of the house, but within the 
interim those who crossed the floor 
might decide to recross it! . 

When no party in the legislative as- 
sembly has a clear majority the gover- 
nor should call the leader of the largest 
party or group to form the ministry. 
Constant defections would make it diffi- 
cult for a governor to decide which is 
the party enjoying the majority. He can 
of course order a dissolution of the House 
and order for a fresh election, a not very 
feasible solution when the staggering 
costs of an election are considered 
especially in a poor country. The pro- 


Another problem ° 





A. LR. 
blem..can be solved by making. ‘it un- 
constitutional to defect without seek- 
ing a re-election. 

. The governor in his dixeretion makes a 
report to the President, of failure of con- 
stitutional machinery in the State, under 
Art, 356.. This provision also provides 
an area of conflict between the ministry. 
and the governor. Indeed such conflicts 
have arisen in the past, even when the 
ministry appeared to be enjoying the 
confidence of the house as in 1967 in 
Haryana. In connection with this in Rao 
Birendra Singh v. Union of India the 
court was of the opinion that any infer- 
ence drawn by the governor and conclu- 
sions drawn by him cannot be question- 
ed in court. It is presumed that the 


court can go into the question of mala 
fides, 


There is no provision in the Constitu- 
tion to impeach a recalcitrant governor, 
and such a provision might be necessary 
in the context of the- changing political 
set up. With different parties in power 
in the centre and the State the office of 
the governor might come in for the most 
adverse criticism. The days of function- 
ing as mere titular heads belong to the 
past and the governors post can na. 
longer be considered as a titbit or a sop 
and it should be given to those who com- 
mand the highest respect and whose bona 
fides cannot be called into question. 





NEED FOR INDEPENDENT, FEARLESS AND CONSCIENTIOUS JUDGES* 


' Once the Madras High Court enjoyed 
very high esteem throughout the country. 
Its judgments were quoted’ in’ all the 
courts including the Supreme Court with 
great emphasis and regard. During the 
emergency, the Madras High Court 
suffered some difficulties, but now with 
our Hon’ble Chief Justice, Shri Rama- 
prasada Rao, and his dedicated colleagues, 
the Governor was confident that the 
Madras: High Court would strive to rise 
to its original heights. 


The Governor said that the judiciary 
must be completely independent. Prior 
to and during emergency, an autocratic 
rule inflicted injuries to this independ- 
ence. The matters of supersession of 


the Supreme Court Judges and transfer 
of High Court Judges: enraged public 
Opinion as it was a clear attack on the in- 
dependence of judiciary. He hoped that 
such things would never be repeated in 
this country. The Governor appreciated 
that during the emergency, a large num- 
ber of our Judges kept up the high stan- 
dard of justice and independence with- 
out fear or favour. 

The Governor said that the public 
opinion was always for the independence 
of the judiciary. It is said that a good 
Judge is one who has four qualities— (1) 
God’s guidance, (2) conscience control. (3) 
fanaticism for fearlessness and (4) handl- 
ing cases in a humanitarian way. The 
atmosphere of today in the country was. 


ee. ee ee see a 


* Summary of the speech of the Gover- 
nor of Tamil Nadu, Shri Prabhudas B. 
Patwari, at a function organised by the 


Mylapore Academy to felicitate Shri 
T. Ramaprasada Rao, Chief Justice of 


_. the Madras High Court, on 10-7-1978, . 


yt 

such that there would be occasions when 
those at the helm of affairs of the Gov- 
ernment might directly or indirectly try 
to influence a Judge on some issue. Some 


friends and relatives might also whisper ' 


something into the ears of the Judge. 
But he has only to seek the guidance of 


God in deciding his cases and he should. 


not be influenced by emotion, regional or 
other considerations, but he should only 
be under the control of his conscience. 
Whatever might be the consequences, a 
Judge had always to work without any 


_ Retailoring Guardianship Laws =: 
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fear or ‘favour. In deciding cases, the 
Governor said, the approach of the Judge 

should. always. be a humanitarian way. 
Though he could not change the law, he 
could certainly mould the law and inter- 
pret it from the humanitarian approach. 


_ Concluding -his speech, the Governor 
invoked God’s blessings and wished the 
Chief Justice and the other Judges of the 
Madras High Court to shine out as the 
most independent, fearless and conscien- 


tious Judges. 
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“RETAILORING GUAR DIANSHIP LAWS” 


By: KUSUM, M. A. LL.M., Indian Law Institute, New Delhi 


Despite constitutional provisions grant- 
ing equality to women, beneficial legisla- 
tion’ seeking to elevate their status and 
high sounding slogans and movements of 
equality and liberation, there are spheres 
in which she still has a very secondary 
and subordinate position. One instance 
of the same is in regard to her 
right to the custody and guardian- 


ship of her children. The Hindu Mino- . 


rity and Guardianship Act, 1956, reite- 
rates the traditional superiority for men 
and inferiority for. women, Under S. 6 
‘of the Act a father is the natural guar- 
dian of the person and property of a 
minor. 
him. The custody of a minor below five 
years of age shall, however, ‘ordinarily’ 
be with the mother.. 
the child is troublesome, needs nursing 
and full-time attention. The tender and 
selfless love of a mother has no sub- 
stitute and hence, the law feels that she 
is a better. person to look after the child 
at this age. Besides, since a man is sup- 
posed to be a blessed creature, he is ab- 
solved of the botheration and tension - of 
bringing up such a small child. ` How- 
ever, when it comes to reaping the fruits 
of the harvest, the father stages a come- 
back. A child after the age of five is a 
source of joy and pleasure, (not that he 
is not before that age) and hence without 
any inconvenience a father can afford to 
take his charge. The law seems to be 
oblivious of the emotional problems and 
the traumatic effect of this transplante- 
tion, on the child. Fortunately however, 
in actual practice irrespective of the 
. Statutory preference given to the father, 
‘the predominant consideration with the 
‘Court is the welfare of the minor. And 
keeping that. into consideration, the 


The mother’s right comes after- 


At this tender age,- 


‘Washington 482, 159 p. 698 


courts have not only in India but every- 
where, raised a presumption in favour of” 
the mother. In Meinhardt v. Meinhardt 
(111 NW 2d 782, 784-85) a case before the 


Minnesota (United States) court, it was 
observed : l 
“It is something - more than senti- 


mentalism that has led the courts to 
come to the conclusion that, other things 
being equal, a child of tender years is 
best served by being entrusted to his 
mother’s custody. That there is no sub- 
stitute for the love, companionship, and 
guidance of a good mother hardly needs 
any argument... ... ....... In many ways 
she-is the one to whom the children nor- 
mally look for guidance. It is only in 
those cases where the mother is unfit-to 
have the custody of the children or is 
unable to adequately care for them that 


‘we have upheld the award of custody to 
the father or, in extreme cases, to some- 


one else.” 

Similarly, in Freeland v. Freeland (92 
(1916) the 
Court observed : 


. “Mother love is a dominant trait in 


even the weakest of women, and asa 
general thing surpasses the paternal 
affection for the common offspring and, 
moreover a child needs a mother’s care 
even more than a father’s. For these 
reasons courts are loathe to deprive the 
mother: of the custody of her children, 
and will not do so unless it is shown 
clearly that she is so far an unfit and 


‘improper person to be entrusted with 
‘such custody as to endanger the welfare 


of the children.” 
The same attitude is evidenced in the 


Indian cases as well. To’ take an example 


‘in Chander Prabha v. Premnath _(AIR 


of his natural mother and neither 


‘Smt. Mohini v. Verender Kumar 
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1969 Delhi 283) the Delhi High Court, 
while awarding custody of a male child 
below five years, to the mother observ- 
ed :— , 

“The child under five years of age, in 
our opinion, needs most the tender affec- 
tion, the caressing hand and the a 
the 
father nor his female relations, however 
close, well-meaning and affectionate to- 
wards the minor, can appropriately serve 
as a proper substitute for the minor's 
natural mother, . This is con- 
sistent with the role of nature and, in 
normal circumstances, deserves to be 
noted and acted upon”. 


Various other High Courts have also 
adopted the same line of argument. The 
Supreme Court in a very recent case, 
(AIR 
1977 SC 1359) went even further and 
keeping in view the welfare of an eleven 
years old male child, declared the mother 
as his guardian. In this case, there was 
nothing against the father to disentitle 
him to be a guardian, no wonder, but the 
-court felt that the ‘child’s welfare is 
financially and affectionately safe in the 
hands of the mother” and hence declar- 
ed her to be the guardian. 

In view of judicial pronouncements 
which brush aside the preferential right 
argument and consider only the interest 

i . 
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of the child, the ground is well set te 
make statutory amendment to the Mino- 
rity and Guardianship Act 1956. The Act 
was passed over two decades ago, when 
women were in every respects and 
especially economically, dependent on 
men. A wife who was not in a position 
to support her own self was considered 
not so fit to take the custody of her 
children. Times have changed since, and 
the Act is a misfit in the present set up. 
It is high time that the clause granting . 


preferential right to any party — be it 


the mother or the father — be scrapped. 
As observed by the Supreme Court in 
Rosy Jacob v. Jacob (AIR 1973 SC 2090 
(2100)). ' 


"The children are not mere chattels, 
nor are they mere play-things for their 
parents. Absolute right of parents over 
the destinies and the lives of their child- 
ren has, in the modern changed social 
conditions, yielded to the considerations 
of their welfare as human beings’. 

Each case has to be judged in its own 
way but nature being what it is, “the 
natural tie is so primordial that it should 
not lightly be severed or attenuated. 
The appreciation of this bond between 
mother and child will always be placed 
upon the balance scales and all else 
being equal or nearly so, will tilt them 


“THE UNANIMOUS JUDGMENT” 
By: N. Haridas, Munsiff, Tiruvalla, Kerala. 


The law is what the judge says what 


it is and when many judges speak un- 
animously, it certainly enhances the law’s 
respect. Dissenting judgments are not 
illegal necessarily but on the hope that 
it may become the basis of a departing 
judgment tomorrow when the majority 
view of today will be discarded as unwise 
and erroneous. The make up of the 
Indian Constitutional system depends 
heavily on the institutional discipline and 
continuity of judicial opinions, but 


= barring the many dissenting judgments. 


Arguments cannot be advanced. to the 
logical end of eliminating dissenting 
judgments, but the historicity of the 
necessity of continuity and .avoidance of 
speculation are virtues rendering ultimate 
support to the rule of law and thereby 
forcing am agreement for a unanimous 
judgment. 

It was said that a unanimous judgment 
is an argument in itself in favour of 


judicial review. The personality of law 
in a unanimous judgment is definite and 
respectable and needless to say that the 
law assumes a split personality when a 
splintered court speaks in different voices. 
The plea made in this article is that it 
would present a far more edifying specta- 
cle of law if the Court speaks with a 
united voice. This unanimity of voice 
becoming scarcer and scarcer before the 
high tribunals in India, the critic of law 
will be endeared to say that law after 
all is what the judges feel.on the occa- 
sion. 

The Supreme Court of India did not 
pronounce a unanimous judgment in any 
of the sensational cases during the last 
decade, though all these judgments have 
profoundly affected the law’s views. In 
the High Courts also dissenting judg-_ 
ments make out its case frequently and 
it is doubted whether the judges, while 
pronouncing the dissenting judgments, 
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haye ever endeavoured . to -attain un- 
animity. The Golaknath case was com- 
mended and criticised throughout the 
English speaking world, and more 60 
because it was not a unanimous judg- 
ment. The Bank Nationalisation case, 
the Privy Purse case and the Funda- 
mental Rights case, though milestones in 
the legal history of the country, were 
not unanimous decisions. In ` Indira 
Gandhi v. Raj Narayan, the election was 
upheld by the Supreme Court, but on 
varying grounds and the judgment came 
through a-splintered court. Though the 
entire basic rights of the people of India 
were at stake, the Court could not pro- 
duce a unanimous . judgment in -the 
historic Habeas Corpus Case and it was 
the dissenting judgment that attempted 
to strike at the emergency laws. In the 
above cases, it was not pure municipal 
law that came to pass, but the supreme 
Jaw and constitutional principles that 
very often found its other leg on politics. 
When considering constitutional politics, 
judges cannot escape ` deliberating on 
political values, but they consider only 
the innate constitutional virtues and 
avoid the political rhetoric. Treading 
this sphere is cautiously done by the 
judiciary and there lies its virtue and 
the strong point also. Without caution, 
this enlarges into a veritable political 
debate when the debasing of law also 
begins. The open politics within law will 
create its champions and even political 
identification will come to be attributed 
as the cause for a dissenting judgment. 
The legal distraction of a judge, in the 
case of municipal law, and in that re- 
gard the process of ‘correction by the ap- 
pellate courts provides the safeguard. 
The discussion of the need for unanimous 
decisions is to be confined here only to 
‘constitutional as well as politic-constitu- 
tional issues coming before the High 
Courts and the Supreme Court. The 
question is asked whether it is impossible 
to avoid dissenting judgments in cases 
that are bound to be historic, either be- 
cause of the case or because of the deci- 
‘sion. ' 


The American experience in this con- 
mection provides us with the history of a 
long and lasting debate. Under the U.S. 
‘Constitution there is only one continuing 
governmental institution — the Supreme 
Court. Individual judges may come and 
‘go, but their arrivals and departures had 
scarcely affected the unbroken function- 
ing of the court as a judicial organ, But 
since 1937, when the institutional .ethos 
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of the Supreme Court often seemed. at 
its- lowest ebb, it was said that there 
happened a break with the history of 
American ‘jurisprudence. Then it was 
not a question of dissenting judgments 
but dissenting from the historical con- 
tinuity of law. Till 1937, the Supreme 
Court as ‘an institution was thought of 
more significant than the individual jus- 
tices. who make up its membership. The 
post-1937 ‘Supreme Court came under the 
juristic broadside that one of the out- 
standing features of the high court has 
been the frequency with which it depart- 
ed from the decisions handed down by 
its predecessors. Also they felt that the 
court’s tendency has gone at times to 
eliminate that stability which is one of 
the prime justifications for any system 
of law. In most legal matters, “it is 
more important that the applicable rule 
of law be settled than it be settled at 
right”. Justice Roberts made the charge 
that the prudence and policy of the 
post-1937 court had been to freely dis- 
card and to overrule considered decisions 
and the rules of law announcing them. 
And for a while, the adjudications of the 
U., S. Supreme ‘Court are brought to the 
same class “as a restricted train ticket 
valid for this day and train only”. 

It was historic for the courts to bow 
to the lessons of experience and better 
reasoning and to recognise at times that 
the process of trial and error so fruit- 
fully employed in physical sciences is ap- 
propriate also in the judicial connection. 
The court cannot sit on unchangeable 
doctrines. As early as 1851, the U. S, 
Supreme Court itself felt the need over 
flexibility in its application of the rule 
of adherence to precedents. A major 
step in the direction in the 20th century 
had been when the Supreme Court jus- 
tices went into conference and resolved 
to depart from precedent when the New 
Deal Laws were under menacing sus- 
pense. A dissenting judgment comes on 
the similar characteristics of a court 
making a clean break with the past, 
totally disowning precedents and the case 


law.- Some critics find the reason for a. 


dissenting judgment in the psychological 
make-up of the judge. According to the 
famous English Judge, “the state of a 
man’s mind is as much a fact as the state 
of his digestion” and he throws out 
gastronomical jurisprudence a topic for 
serious debate by the jurists. It was 


‘contended that in an age, when even the 


law has succumbed to our societies* pre- 
occupation with 7 the behaviouristic 
sciences, it- was outdated te treat ‘even 
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tional entity. Also they plead that in 
order to study the decisions of a frag- 
mented court, a study of the psychologi- 
cal make-up of the individual judge is 
worthwhile and is part of jurisprudence. 
Certainty and change are the essential 
needs of the legal system and inherent 
in every system of law is antinomy be- 
tween certainty and uncertainty. This 
juristic parodox no legal system — Indian 
or American or any other — is able to 
solve in a wholly satisfactory manner. 


The great American Chief Justice John 
Marshall began by taking up the posi- 
tion of pronouncing unanimous judg- 
ments. The great law-giver thought that 
-in order to obtain the respect and accept- 
ance of the people, the high court shall 
speak with a single voice. Instances 
came in when the great Chief Justice 
had sacrificed his own judgments, but 
joined with the majority and rendered 
those judgments himself on the bench. 
This was the historic service, he thought, 
he must do to bring the Supreme Court 
to strengthen the faith that it was going 
to gather in the march of history. But 
‘this principle is seen to have been thrown 
to the wind by the post-1937 court. It is 
no easy persuasion to say that. for the 
sake of dissent, dissenting judgments are 
made. A suitor goes to court on the be- 
lief that as per law established, he will 
find his remedy under due process óf 
law. Judged on the basis of personal 
notions, the basis of the rule of law also 
becemes personal and depending only on 
the. subjective convictions of the indivi- 
dual judges. A dissenting judgment is 
jess the right of the individual judge 
than it is a sounder argument aimed at 
future, but a dissenting judgment cuts 
into the respect and certainty that 
enshrines the rule of law. Of late, ‘in 
India, unanimous judgments have. be- 
come rare in all the constitutional cases 
having a national appeal. Sacrifice is 
not aimed at by individual judges to pre- 

serve and project unanimity, and when 
-© the splintered court speaks in different 
voices, the law is made only to limp 
along. There is the well deserved reason 
for the individual justices to make their 
. particular views impressed on the pages 
of case law. Judges reach the same con- 
clusion but -for differing reasons. And 
they reach different conclusions for the 
Same reasons also, when the personal 
view of the judge is the decisive element. 
In the Kesavananda Bharathi Case, all 


animous judgment. 


‘case 
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the eleven judges pronounced `elever 
different judgments and it was left to the 
lawyer to rummage all pages and codify 
the majority view for the, courts to 
follow, When there is no joint delibera- 
tion between the judges of a composite 
bench, it was the principle of cumulative 
wisdom that suffered an eclipse. With- 
out attempting to reason against the 
brother judges’ views, the eleven sepa- 
rate conclusions only run parallel and 
never converge. If there is a dissenting 
judgment, then the majority view is 
pronounced by one judge and the mino- 
rity view by another judge. The case 
in question demands only two views, one 
for and the other against, though indivi- 
dual judges may complement it by 
better reasoning. Probably for the first 
time, the Indian Supreme Court adopted 
the practice of delivering individual 
judgments in the Fundamental Rights 
Case. We could know that the brother 
judge thought it fit to give only his 
reasons, and the verdict to be picked up 
only on the bench. The result was that 
the threads of the link-logic of the dif- 
ferent judgments had to be picked up 
and sewn together by the lawyer, The 
first essential requirement of a compo- 
site bench is joint deliberation and inter- 
nal atomisation. The two century old 
practice of the U. 5. Supreme Court 
adopts a very. different course. After 
the completion of arguments, individual 
judges write separate judgments and 
those judgments are printed at the print- 
ing shop enjoined to the Supreme Court 
building. These judgments are then cir- 
culated among all judges who make their 
comments, notes and opinions on it. If 
there are two different opinions, then 
there will be two judgments; if not, there 
will be a single well documented un- 
After the circulation, 
there will be a conference also if the 
is so unique. This method has 
survived the test of two centuries and 
has earned the acceptance of history and 
public esteem. In the whole process, the 
most important principle has been the 
complete confidence in brother judges 
and every judge knowing and ‘contribut- 
ing to all points raised by his brothers. 
The judgment leaves no gaps and the 
verdict is clear. As in Paul Gideon’s 
case, there are dissenting judgments also. 
When an eleven judge-bench is making 
a 6~-judge majority judgment, the defeat- 
ed litigant will hope against hopes that 
a small tilt in the composition of the 
bench would have bestowed on him al} 


the fortunes he had fought for, From 
that point- of- view, it- is: against the cer- 


tainty element in law to’ disclose - the _ 


numerical strength behind a- “majority 
judgment. 

The individual ETA wie is ihe dies 
senter, feels that better prudence and 
wisdom commands him to plough his 
lonely furrow. It was exhorted that a 
dissenting judgment is the brooding spi- 
rit of law and an appeal to the intelli- 
gence of the future generation. Now we 
come across the antithesis of what 
Justice Marshall stood for and ready to 
sacrifice, - As Plato said, betwéen the 
philosopher king and. the king under 
law, we have. to accept the second best 
‘which is the rule of law that aécepts ‘no 
other sovereign except ‘perhaps judicial 
review. A splintered court encourages 


speculation on the views of judges and’ 


also about their- judicial discipline. © As 
in the case of a shadow cabinet, a shadow 
decision follows. every case which the 
client pursues. A judge is not to depart 
from the long 

constructions, and avenues ‘are scarce 
for the individual judge to i his — 
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opinions and ideals when the ground is 
mainly’ contended by case law and the 
statute. ` The litigant expects the court 
sitting on vety settled principles. When 
the individual notions of the judge rule, 
the litigant is kept in an adventurous 
course of. hard-luck, When. Justice 
Holmes said that unanimity shall not be 
-at the cost of- individual convictions, it 
is hoped that, sitting on the high bench, 
he never wanted so much as to disestab- 
lish the settled principles of law. Politi- 
cal preferences are anathema to the rule 
of law and the law is such that it has. 
more continuity and certainty than vola- 
tile human behaviour. : When the funda- 


mentals of law also come to differing: 
- and 


contradicting interpretation, the 
people by any means do not lose faith 
in those fundamentals, but they start 
questioning the wisdom behind the judi- 


- cial - commentary. Justice Marshall saw 


through the future gains of judicial 
‘consolidation and certitude when he 
always endeavoured for a. unanimous 
voice. .He was a great judge, but more: 
so because he was prophetic to know how 


the future will judge the judge, 
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CASE BOOK ON COMPANY LAW By 
D. S.. Chopra, B.Sc, LL.M., Advecate, 
ist Edn. 1978, S. C. Sarkar & Sons 
(Private) Ltd., Calcutta-700073, Pages 
XXVII 350, Price Rs. 65/-. ` 


This book is an addition to the long 
‘et of publications to the credit of ‘the 
author. A case-book on-any subject can 
never pretend to be a substitute for the 
teports — yet it has its, own necessity 
and place on the shelf of a busy practi- 
tioner. This -is one such book, 


Å 


Most of the extracts included herein 
are from leading English cases. All the 
same Indian decisions have not been al- 
together ignored. The author has made 
no secret of it and justifies his approach 
on the basis that very rarely Indian 
Courts have showed reluctance to follow 
the principles laid down by English 
Courts. The book is divided into fifteen 
chapters and covers all the aspects of 
company law relating’ to the formation, 
the manokement and the dissolution of 
the companies, - GE Pee 


The book carries an exhaustive index,. 
a table of cases ag a. oenn biblio- 
graphy. 


RSK. 
“DUTCH COMPANY LAW” by R 


Sanders, former Professor of commer- 
cial law at the University of Rotter- 


dam, Special Legal Adviser to the 


European Commission (General Editor 
Robert R. Pennington LL.D. Professor 
of Commercial Law at the University. 
of Birmingham), Published in 1977 by 
“Oyez Publishing Ltd.” London (Un 
India by M/s, N. M. Tripathi Bombay), 
Pages 277, Price & 11.50. ` 


This book is 6th in the series of Euro~ 
pean Commercial Law Library, published 
in English for enlightening in a clear 
and simple form, a businessman and a: 
lawyer the notable features of the Com- 
mercial Law of various nations which are 
members of. European ‘Communities, 
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Naturally, this book was originally got 
written by a leading authority on the 
- subject from Netherlands in the langu- 
age of that country and later got trans- 
lated ‘into English and revised by the 
General Editor. 


Even though a translation, one does 
not feel that it is so and an impression 
is created that it is an original English 
book — except when the editor has to 
make specific references to Dutch Legal 
terms. 


The law on the subject in Holland ap- 
pears to be a little different and these 
differences have been succinctly shown 
in the chapter “General Introduction,” 
rand further on. 


The book certainly makes an interest- 
ing reading, especially the part played by 
the law in “merger and take over” or 
in safeguarding interest of share-holders 
and employees. 


This is a good reference book for 
indian Law Libraries, 
. B.D.B. 


“ITALIAN COMPANY LAW” — Euro- 
pean Commercial Law Library num- 
ber 5-. By P. Verrucoli, Professor of 
Commercial and, Comparative Law, 
Universities of Genoa and Pisa (Gene- 
ral Editor Mr. Robert R. Pennington 
- LL.D., Solicitor, Professor of Commer- 
cial Law, University of Birmingham), 
Published in 1977 by Oyez Publishing 
London. (In India M/s. N. M. Tripathi 
(P) Ltd. Bombay-2), Pages xi and 218, 
Price £ 8.75. l 
It is seldom that one gets a chance to 

‘come across a law book on certain law 

as it is enacted and administered in a 

foreign country. The publishers have 

entered into a field where they are bring- 
ing out books on commercial laws in 

‘different countries written by well known 

nmasters on those subjects in those coun- 

tries and in their languages. These 

‘books are later translated into English 

by equally competent persons and edited 

‘by the General Editor. 

The present book is on Italian Com- 
pany Law and in many respects the 
‘provisions are akin to English and Indian 
‘Company law but with occasional diver- 
sions from it. , 

The entire treatment of the subject is 
‘a pleasant one without quoting the chap- 
ter and section which would have made 
‘the book quite terse. One goes en read- 
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ing. the book getting grasp of one aspect 
and moving on to another in logical se- 
quence, 


The book however though not useful 
to an Indian Lawyer in his commercial 
law practise is at the same time likely 
to be an asset to any law library. 


B.D,3. 
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CURRENT LEGAL PROBLEMS — 1977 
~~ Vol, 30. Edited by Lord Lloyd of 
Hampstead and Roger W. Rideout 
with Stephen Guest as Assistant Editor 
on behalf of The Faculty of Laws Uni- 
versity College, London. Editorial 
Advisers:— J. D. R. Adams (U.C.L.), 
Prof. C. F. Parker (Exeter), Prof. E. C. 
Ryder (U.C.L.)}, Prof. J. C. Smith (Not- 
tingham) and M. A. Vivian (U.C.L.). A 
Stevens Publication. N. M. Tripathi, 
Pvt. Ltd., Bombay. Pp. xvit235, 
Price £ 8.80 Net. 


The Faculty of Laws at University 
College, London, has the coveted distinc- 
tion of being in the field of teaching law 
since 1826, and on the eve of the publi- 
cation of this thirtieth volume of the 
Current Legal Problems, this institution 
is one hundred and fifty years old. It 
is the oldest Faculty of Law in England 
and Wales. 


The book contains articles by eminent 
legal scholars, thinkers and teachers who 
have distinguished themselves in the 
educational sphere and specially in the 
teaching of law. Most of these articles 
were originally delivered as lectures at 
the University College, London in the 
yearly series of public lectures on topics 
of interest both to the practising and 
academic Lawyers and the general public. 
These lectures are characterised by cara- 


‘ful scholarship, conciseness and consider- 


ed reference to current problems. 


The editors have apart from the main 
articles made very useful additions in 
the form of “Table of Cases’, “Table of 


Statutes”, “Statutory Instruments,” 
“Treaty of Rome,” “Regulations” and 
“Directives —~ referred to in the arti- 


cles. This has certainly increased the 
utility of the book. 


The book which is very- informative 
and contains material, for solving the 
present day legal problems, suggested by 
persons who can authoritatively speak 
on those subjects, weuld be a valuable 
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addition to the library of a lawyer; edu- 
cationalist and general public, ` 
L.K.K, 


PAYMENT OF . BONUS ACT, 1965: 
Comprehensive Commentaries on the 
Payment of Bonus Act, with Notifica- 
tions, Amending Acts, Bonus Reckoner 
and Latest Case Law: By C. C. Anaj- 
wala, Advocate, High Court Bombay: 
Published by P. J. Shah, M.A. for 
C. Jamnadas & Co., Bombay. Fourth 
Edition 1978. Pages XX and 276. 
Price Rs. 15/-. 


In this fourth edition of the book, 
besides changing its format the author 
has taken the opportunity of updating 
the law, the rules, and the case law on 
the subject. 

There has been a lot of controversy 
and there are yet no signs of its abate~ 
ment in regard to the quantum of the 
minimum bonus to be paid by the emplo- 
yers to their employees under the provi- 
sions of S. 10 of the Act. Originally the 
Act prescribed a minimum rate of 4 per 
cent but presumably on account of pres- 
sures applied by the organised Labour 
the minimum rate was raised to 81/3 per 
cent of the wages. The Central Govern- 


ment thereafter appointed the: Bonus 
Review Committee. Understandably, the 
representatives of employers on the 


committee were strongly opposed to this 
minimum rate as it had no correlation 
with production or productivity or the 
paying capacity of the employer. So 
after the receipt of final report of the 
Bonus Review Committee the Central 
Government by the Amendment Act 23 
of 1976 again brought down the mini- 
mum bonus to 4 per cent of the wages. 
Then after the General Elections of 


March °77 the Janata Government deci~° 


ded to restore the 8.33 per cent mini- 
mum bonus for the Accounting year 
1976, ostensibly in fulfilment of its elec- 
. tion pledge to the workers. The policy 
announcement in this respect and the 
Payment of Bonus (Amendment) Ordin- 
ance 1977 (No. 9 of 1977) soon followed. 
This Ordinance has since been replaced 
by an Act of Parliament. This minimum 
rate of bonus is also irrespective of whe- 
ther the employer has the capacity to 


pay his employees the minimum bonus at- 


this rate and whether his concern makes 
profits or runs in loss. It was however 
announced that this was a transitional 


Reviews.: 


measure , and the -issue would be ċonsr- 


dered more carefully. Perhaps a national 
policy in respect of wages, incomes and 
prices is im the offing and the question 
of bonus, it is hoped, may be decided in 
the context of such national policy. 


A noteworthy feature of this book is 
the chapter on Introduction (covering 
50 pages) in which the author has out- 
lined the background and history of 
this Act with consummate skill. It is 
immensely helpful in making a proper 
appraisal of the provisions of the Act. 
The author’s comments on the various 
clauses and sections of the Act are highly 
informative and elucidatory and replete 
with case law on the subject. Apart 
from the rules, a separate annexure pro- 
vides for the texts of the amending Acts 
made from time to time. A ready Re- 
ckoner, . Table of Cases and General 
Index have ‘also been provided for the 
benefit of the readers. The book is 
eminently suited to the needs of not. 
only the lawyers and professionals but 


also of the industrial houses, trade 
unions, Government offices and the 
students alike. 

U.S.D. 
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EUROPEAN COMMUNITY TREATIES 
INCLUDING THE EUROPEAN COM- 
MUNITIES ACT, 1972. Third Edition 
—- Edited by Sweet & Maxwell’s Legal 
Editorial Staff. Advisory Editor K. R. 
Simmonds, M.A., D. Phil. (Oxon) Pro- 
fessor of International Law, University 
of London. (Queen Mary College). 
Eastern Law House Pvt. Ltd. 54 Ganesh 
Chandra Avenue, Calcutta. Pp. xii + 
355. Price Hardback £ 6.00 or 
Rs. 99.60, Paperback £ 3.75 or Rs. 62.25. 


The compelling reasons for the prepa- 
ration of this 3rd Edn. were not only the 
rapidly dwindling stock of the 2nd Edn. 
and the omission to include the Luxem- 
bourg Accords and the European Com- 
munities Act 1972 in that edition but 
also the new financial provisions contain- 
ed in the second Budgetary Treaty of 
July 1975. These new provisions have 
the effect of strengthening the powers of 
the European Parliament in relation to 
the Community budget. These new mea- 
sures yet not ratified by U.K. are includ- 
ed in the Appendix at the end of the 
book. The official English language 
texts as- issued by the Official Publica- 


£32 Jounal `  ; 


tions Office in Luxembourg have been 
-used in the book, ~ 


The texts are arranged in chronologi- 
- cal order starting with the Treaty estab- 
lishing the European Coal and Steel 
Community (Part I), the Treaty estab- 
lishing the European Economic Commu- 
nity (Part II) and the Treaty establishing 
the European Atomic Energy Community 
(Part III). This is followed by (Part IV) 
Community Texts in which are set out 
the materials common to the communi- 
ties, including the statutes of the Court 
ef Justice of each Community, the Mer- 
fer and Budgetary Treaties and the 
Luxembourg Accords. The documents 
_ concerning Accession are contained in 
Part V and the European Communities 
Act in its up-to-date and amended form 
in Part VI. 


This is a comprehensive collection of 
European Communities material and 
would be very useful to Lawyers in 
practice or business, and to students and 
others whose work or studies are con- 
cerned with the law of the European 
‘Communities. 

LEK. 


LAW RELATING TO CINEMAS IN 
INDIA by -C. L. Bafna, Advocate, 
Rajasthan High Court, 1978 Edition, 
Bafna Law Publishers, Chaura Rasta, 
Jaipur-302003, Price Rs, 70/-. 


The book contains the following Kets 7 


and Rules: (1) Cinematograph Act 1952, 
(2) Cinema Regulation Acts enacted by 
various States (3) Rules framed by the 
states under the Cinema Regulation en- 
actments and (4) Cinematograph (Censor- 
ship) Rules, (1958). 


Jn addition to the above, Arbitration 
Rules of Central Circuit Cine Associa- 
tion, Standard Film . Renting Contract 


and Central Board of Direct Taxes Noti- | 


fication also find place in the book. 


Some of the important judgments of 
the Supreme Court of India and High 
Courts on IJncome-tax matters in connec- 
tion with cinema business have been in- 
cluded at the end of the book. 

The book is helpful to those who are 
concerned with cinema business, and to 
lawyers who are required to conduct 
cases in law courts relating to cinema 
business. 

C.W.M. 
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‘SUMMARY 


A.L RB. 
MATRIMONIAL ANP 
GUARDIANSHIP ORDERS. (5th Edn.} 
by: Sy Gerlis, Solicitor; Published by 
Oyez Publishing Ltd. 1977, Norwich 
House, 11/13. Norwich . Street, London. 
N. M. Tripathi Pvt. Ltd. Bombay. 
Pp. xxxix + 215. Price & 6.00. l 


This book would be .an immensely use- 
ful and helpful treatise for all those 
who want to study the English judiciary 
system regarding matrimonial orders or 
guardianship orders that are made or 
enforced in Magistrate’s Courts and the 
Law and Procedure relating thereto. This 
is just the kind of book on the subject 
that any intelligent and busy lawyer 
would be happy always to have by his 
side, 


The. main topics of the book are the 
welfare of the minors in guardianship 


‘matters and the ways and means to re- 


concile parties to the marriage in matri- 
monial proceedings. These subjects have 
been very ably dealt with in 5 Parts, 
comprising of 26 Chapters. Each Part 
and the Chapters included therein deat 
with various important matters under 
well thought of headings. This book. is 
really. a must for a busy and ambitious 
lawyer desiring to enlarge his know- 


‘ledge and perfect his methods of hand- | 


ling guardianship and matrimonial liti- 
gations in Courts. 


L.K.K. 


“ENCYCLOPEDIA OF U. K. AND 


EUROPEAN PATENT LAW” By M/s. 
T. A. Blanco White, Julian Jeffs, Robin 
Jacob and W. R. Cornish, Published im 
1977 by Sweet & Maxwell Ltd., Lorn- 
don and W. Green & Son, Edinburgh. 
(In India by M/s. N. M. Tripathi Pvt. 
Ltd, Bombay), Price © 45.00, 


This ‘Encyclopedia is actually. in, the 
process of compilation. So far U. K.` 
Patents Act 1977 (113 pages), European ` 
Patents Convention (82 Pages), Commu- 


nity Patent Convention (43-Pages), Pat- 


ent Co-operative Treaty (46-Pages), 
European. Economic Community Treaty 
(Relevant parts) (15-Pages), European 
Patent Convention Rules (43-Pages) 
Community Patent Convention Rules- 
(11-Pages), Patent Co-operation Treaty 
Rules (68-Pages), Paris Convention (25- 
Pages) and Strasbourg Conventions ` (15= 


N 
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- the readers throughout, 


ros 


Pages). All-of them in bare text form 
cover only 415 pages and material to 
cover nearly 16,500 pages is yet to be 
written. 


But, even from what is available it 
can leave no doubt in anybody's mind 


that this work when complete is going > 


to be a monumental work. 


The method of loose leaf form is the 
only form to keep additional material in 
place whenever it is released. A lot 
more remains to be done, but with the 
ambition the authors have displayed we 
hope the legal world’ will have á very 
useful work when it is complete. 

B.D.B. 


THE LAW OF PROPERTY By G. M. 
' Sen, Faculty of Law University of 
Delhi, Published by Metropolitan Book 
Co. Pvt. Ltd., New Delhi-110002. Pages 
(xv-536), Price Rs. 60/-. 


The law of property in India is paints 
based upon the Transfer of Property Act, 
1882 the main source. of which was the 
English rules of real property most of 
which are unfamiliar to Indian Society 
even today. It is‘one of the most diffi- 
cult and at the same time most important 
branch of the Indian -Laws. There is 
plethora of conflicting judicial pronounce- 
ments by various High Courts, not yet 
set at rest even today. Generally the 
few commentaries on the Act as are avail- 
able give only an analysis of the Act 
section by section merely noticing large 
number of conflicting decisions. ` This 
type of treatment may not be of much 
help to the readers. Therefore, the 
author attempts to provide the readers 
with a topic wise commentary of the Act 
in a way which maintains the interest of 
The book con- 
sists of 7 Parts and 32-Chapters with 
suitable headings given in a systematic 
way. The book gives.in the beginning a 
nominal table of cases arranged in alpha- 
betical order. There is a useful topi- 
cal index in the end., The author a 
famous professor of Delhi University has 
given his own ‘comments on important 
case law. The book will undoubtedly 
be greatly helpful to students, teachers 
as well as to the members of the legal 
profession. 


5.9.G, 
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THE FACTORIES ACT, 1948 (3rd Edn.) 
By C. C. Anajwala, B.A. (Hons.), LL.B., 
Advocate, High Court, Bombay, Publish- - 
‘ ed by C. Jamnadas & Co., Educational 
and Law Publishers, 146C, Shamaldas 
‘Gandhi Marg, Bombay-400002, Pages 
(xxiv + vii, 176 + 384). Prive Rs. aT. 00 
only. 


-The third edition of this book has a 
new format with additional features such 
as Introduction tracing the legislative 
history of factory law over a century with 
important statistical data, Table of Cases 
author has 
stressed the need of sincere implementa- 
tion of the Act as amended uptodate. 


This edition contains comments on all 
important sections with important case 
law. The Appendix to the book gives 
the Maharashtra Factory Rules, 1963 
along with forms and notifications. This 
handy, book containing valuable informa- 
tions is- likely tto be of immense utility to 
the factories, trade unions, labour practi-. 
tioners, Government Officials and stus 
dents alike, 


5.5.G, 


“LAND REVENUE LAW IN RAJAS- 


THAN” By Shri S. K. Dutt,. M.A. 
LL.B., published in 1977 by Bafna 
Law Publishers, Chaura Rasta Jai- 
pur-302003, Price | 


Pages 22 + 304, 
Rs. 65/-. ; 


For a State enactment which has its 
importance within’ the limits of one 
State only, the circulation of a law 
book on such enactment is also limit- 
ed, yet-the author has not ‘resorted to 
any short-cuts but has taken a good 
deal of trouble in bringing out a 
comprehensive book on Rajasthan Land 
Revenue Act -which -vitally touches the 
lives of the vast majority who own | 
and till the land.. 


Another aspect of such local laws is 
the vast delegation of powers given t» 
State Government under which Rules 
and Notifications having a legal bind- 
ing are issued from: time to time. For 
a lawyer and a judge it is often ex- 
tremely difficult to keep a track of 
‘this book the 
author has compiled all these rules 
and notifications in Part I and Part 
UI and has rendered commendable 
service to -judiciary -and legal -profess 
sion. . He fe, Ph y i 


. ar 8 
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. On the main body of the Act the 
author | ‘has given short comments with 
case law to support his comment. 

The book is bound to receive good 
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BOOKS RECEIVED. 


1. Change of Name, By J. F. Josling, 
Solicitor. Oyez Practice Notes. 1. ‘Ele- 
venth Edition, 1978. Oyez Publication. 

= N: M. Tripathi Pvt. Ltd., Bombay. 
» Pp. viii + 57. 


The book sets out what Eson names 
may be changed, “the restrictions, on 
such changes, how they are; effected and 
finally the effect of so doing. © 


2. A Blueprint of Life Insurance. (An 
analytical, Critical, exhaustive Com- 
‘mentary). A practical guide to Policy- 
‘holders, claimants, Agents, Courts, 
Lawyers and others. By Shri P. K. 
Gupta. Published by Saroj - Pocket 
Books (Law Division) Rohtak. rile 
112, Price Rs. 10.00. 


3. Income Tax Guidelines. (1977-78 ` & 
1978-79). A key to Tax payers. Nabhi 
Publication, N. 67 (lst Floor) Munsi 
-Ram Bldg., Connaught Circus New 
Delhi. Pages 90. Price Rs. 5/-. 
4. Distribution on. Intestacy,., Prepar- 

ed by P. W. Smith— 1977 

mene -Oyez Publication.. ‘Price £1: 
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' 5. E of - Khasi 
A. S. Khongphai, B:A., 
Shillong Bar Association: -ete.“‘ete., 
word by ‘Justice M. :C. Pathak; Chief 
Justice of Gauhati High ` Court. Pub- 
lished Py ‘the Author. Second Edition. 
Pages aye Price Rs,- 10/-x 


Vora Prakashan — 


Edition —, 


. Royal Institution 
Fore-_ 


Rajasthan - for - whom it- a been: 
—Swritten- 6 be De ee 
B.D.B:- 
This is sion big the first ‘treatise, 


dealing with the principles of Khasî 
Law. Everyone who. wants to know - 
about ` Khasi Customs and usages 
should read’ it. The book will be of 
great interest’ to Judges, Lawyers and. 
students. 

. LEK. 


\ 


6. Tax Planning via Trust, with pro- 
blems, Model deeds -and special chap- 
ter on. creation of Oral Trust Resolu- 
tion’: and Digest of Important . Judg- 
merits on Private Trusts. By Kumar 
Parikh, Tax Practitioner, Planner and 
Consultant - and Divyekant. Parikh. 
Ahmedabad, Pages 
vili++135, “Price ‘Rs. ae 
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7. A Future for Old Buildings? 
Listed. Buildings: The Law and the 
Practice Published by Sweet & Max- 
well, London. (1977) Pages 108. Price 


£5. 
The book contains seven ` papers 
from a Conference held at Oxford, 


' September 1976, organised by the -Bar 


Council; The Law Society and the 
of Chartered Surve- 
yors. It is foreworded by Roger W, 
Sudderds, opening address by Lady 
Birk, Summing up by Gerard Ryan 


with a Postscript by G.R.R. ‘Hart. 


LEK. 


- p m parr — - => on | 





The Hon'ble Mr. Justice, 
V. N. MISRA, 
Judge, Allahabad High Court. } 





The Hon’ble Mr. Justice, 
KAILASH NATH GOYAL 
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The Hon’ble Mr. Justice 
VIJAYA K. MEHROTRA, 
Judge, Allahabad High Court, 
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The Hon’ble Mr. Justice The Hon’ble Mr. Justice 
T. U. MEHTA, Chief Justice, J. K. MOHANTY, 
Himachal Pradesh High Court. Judge, Orissa High Court. 
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The Hon'ble Mr. Justice B. N. DESHMUKH, 
Chief Justice, Bombay High Court. 


Born on 19-11-1918. Educated at A. E. Societys High School, Ahmednagar; 
Fergusson College and Indian Law Society’s Law College, Poona. Enrolled as an Advocate 
on 5-8-1941 at Bombay High Court. Did Civil, Criminal, Original and Appellate work at 
Ahmednagar, Worked as Assistant Judge from 12.4-1955 to 14-10.1957. Was Joint Judge 
from 14-10-1957 to 30-4-1958 and 15.6.1958 to 15.9.1958. Worked as District and Sessions 
Judge from 19-5.1958 to 14.6.1958, 27.9.1958 to 23.11.1960 and 23.1.1964 to 7.6.1965. 
Was Judge, City Civil Court from 23.11.1960 to 22.1-1964. Appointed Additional Judge, 
High Court at Bombay on 7-6-1965 for a period of two years. Appointed permanent Judge on 
6-6.1967 and Chiəf Justice on 6-10-1978. 


(Noy.) 1978 Journal 9/(2). 


The Hon’ble Mr. Justice 
CHAND MAL LODHA, 
Chief Justice, Gauhati High Court. 


Born on 10-.7.1918. Was enrolled as an 
Advocate of the Chief Court of Marwar on 
15-7-1942, ag an Advocate of the Rajasthan 
High Court on 4.1.1950 and ag an Advo. 
cate of the Supreme Court in October, 
1954. Practised Civil, Criminal, Constitu- 
tional and Income.tax Law. Was a Part. 
time lecturer of Law College, Jodhpur from 
1847 to 1958 and was co-opted as a Member 
ef the High Court Advocates’ Aggociation in 
1957 and also held the post of Honorary 
Secretary and Member of the First Rajas. 
than Bar Council. Was Standing Counsel 
for Northern Railway and the Income-tax 
Department. Was appointed Additional 
‘Judge of Rajasthan High Court on 22.11. 
: 1967- for two years. Was reappointed Addi. 
tional Judge for a further period of two 
years w. e. f. 22-11-1969. Appointed per- 
manent Judge on 22.11.71 and Chief 
Justice of the Gauhati High Court on 6-7- 
1978. 





The Hon’ble Mr. Justice 
T. RAMAPRASADA RAO, 
Chief Justice Madras High Court. 








The Hon’ble Mr. Justice 
SATISH CHANDRA MATHUR, 
Judge, Allahabad High Court. 





The Hon’ble Mr. Justice The Hon’ble Mr. Justice 
SUDHINDRA MOHAN GUHA, B. C. VERMA, 


Judge, Calcutta High Court. Judge, Madhya Pradesh High Court. 





The Hon'ble Mr. Justice 
SATYESHWAR ROY, 
Judge, Patna High Court. 


Born on 30.6.1930. Elevated to the 
Beneh on 29-5.1978. 


The Hon'ble Mr. Justice 
RAMKRISHNA VIJ AYVARGIYA, 
Judge, Madhya Pradesh High Court. 


Born on 20.1.1924 at Mayvli, Rajas- 
than. Educated at Udaipur, Chitod and 
Indore, Practised at Indore since 1952. 
Was an active social worker connected 
with several institutions. Was Govern. 
ment Advocate in the Indore Bench of 
M. P. High Court during 1967 to 1969. 
Was known for his fearless advocacy on 
behalf of MISA detenus during Emer. 
gency. Was under detention for a long 
period. Took oath of office ag Additional 
Judge of M. P. High Court on 21-8-1978. 








The Hon'ble Mr. Justice 
NARENDRA MOHAN KASLIWAL 
Judge, Rajasthan High Court. 


Born on 4.4.1928. Obtained B. So. and 
LL.B. degrees. Started Practice at Jaipur 
in 1950. Shifted to Jodhpur in 1958 due 
to abolition of Jaipur Bench. Returned to 
Jaipur in January, 1977. Elevated to the 
Bench on 15.6.1978. Had a lucrative 
practice in Civil and Constitutional side. 
Was part.time lecturer in law in Jodhpur 
University and taught Oriminal Law and 
Mahommedan Law. Was Chairman of the 
Disciplinary Committee of the Bar Council 
of Rajasthan and Senior Vice Presi- 
dent vf the Rajasthan High Court Bar 
Association. Represented University and 
School in Tennis and Foot-ball. 


The Hon'ble Mr. Justice 
VISHWANATH MISHRA, 
Judge, Patna High Court. 
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“ESTATE PLANNING THROUGH 
LIFE ASSURANCE” by Peter Harris, 
Managing Director of SCH Financial 
Services Ltd. 1977 Published by Sweet 
and Maxwell Ltd. Eastern Law House, 
Pvt. Ltd. Pp. xvi + 262, Price £ 12.75 


The book gives a detailed outline of the uses 
of life assurance for investment purposes and 
points the way to the reduction or mitigation 
of tax liabilities. 


The subject has been dealt with in Topic. 
wise chapters such as Investment Capital 
Transfer, Tax, Life Assurance and Income 
Tax Annuities, Partnerships etc., Throughout 
the work a number of useful examples illu- 
strate the basic principles and application of 
life assurance in the context of tax planning. 
The book also containg Table of Cases, Table 
of Statutes and Index. 


The book is bound to make some contribu- 
tion towards the proper understanding of a 
complex subject. 

C.W.M. 


“VENKATRAMAIYA’S LAW LE- 
XICON AND LEGAL MAXIMS” 
Volume I by (1) Hon’ble Justice, M. C. 
Desai, (2) A. Subramanayam Aiyar, 
B.A., B.L. Advocate and (3) Jagdish 
Lal, Author of “Companies Act”; 
published in 1978, 2nd Edition by Delhi 
Law House Allahabad. Pages ix+814, 
Price Rs. 50 =00 for Volume I. 


This multi-authored venture by one Judge 
and two advocates in bringing out the second 
edition after 1971 in 1978 degerves welcome 
in the field of legal literature. 


The first edition which accommodated all the 
topics was in two volumes and with expansion 
this edition is to come out in four volumes of 
which the book under review ig only the first 
volume, In the first edition, volume one, had 
covered the field of topics from ‘A’ to 'L’ 
while in this edition it serves material falling 
under letters ‘A’ to ‘E’ only. This itself will 
be enough to convince anyone about the inclu- 
sion in this volume of additional new material 
toalarge extent. Instead of making the 
book a dictionary with precise definitions of 
the words and maxims, the authors have 
adopted a style of quoting from judgments, 
the meanings attributed by the Judges in 
deciding cases before them. Where different 
shades of meaning were given to a word in 
different cages the authors have taken rele- 
vant extracts of all those cases leaving it 
open to the courts and the lawyers to choose 
from. The authors have taken note of case 
law not only from India but from abroad such 


RavıBws 
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as from California, Australia, All England 
Reports, American Decisions. Arkansas, A. E. 
Chancery Reports Q. B. Reports, Burma 
Law Reports, U. S. Reports, etc., ete. This 
extensive study and citation has added to the 
value of this book. In fact, from all coun- 
tries where English is the language of the 
Courts, the authors have quoted decisions to 
support the meaning enunciated. 

This book will goa long way in helping 
the legal fraternity to pick up the legal mean. 
ing of any term or maxim with = ai 


“MAINTENANCE, MARRIAGE, 
DIVORCE — Laws and women” by 
Shri M. L. Batla and Mrs. Shakuntala 
Batla, Advocates, Published in 1978 
(1st Edition) by Universal Book Tra- 
ders, Delhi-110054, Pages 298, Price- 
Rs,.35-00, £ 3.50, $ 6-50. 


This book hag already received the blessings 
of Hon. Justice V. R. Krishna Iyer of the 
Supreme Court of India and Hon. Justica 
H. L. Anand of Delhi High Court, who have 
written the foreword. 


The entire field has been very suitably 
covered under different topics each one of 
which is dealt with in separate chapters. 


Along with each topic, the relevent provi- 
sion of law, whether it be of the Penal Code, 
Criminal Procedure Code or Hindu Marriage 
Act, Indian Divorce Act etc. has been fully 
covered. Wherever necessary each topic has 
been subdivided in various notes under a 
synopsis. This is bound to help a reader to pin- 
point his attention on the topic he needs to 
refer to. 


The usual Hall Marks of a Law book ‘‘List 
of case law cited” and a “subject Index” are 
however migsing and to that extent there ig 
scope for révision in the next edition which 
we feel sure would follow soon as the book is 
likely to be received well by the legal pro. 
fession. 


The addition of specimen pro formas for 
various kinds of petitions and the bare texts of 
nine relevant statutes has no doubt enhanced 
the usefulness of the book, B.D.B. 


“LAW DICTIONARY” by Kamalesh 
Chopra,'B. A., LL. B., 2nd Edition 1977, 
Published by Eastern Book Company, 
Lucknow — 226001 - Pages 440, Price 
Rs. 22=50. 


Hindi hag already become a language of 
Courts in some States in India in a sense that 


A. L. R. 
the Courts are now required tó deliver their 
judgments in Hindi: ` = os 


Even after attaining independence Engligh 
has retained its status as a Court language at 


all the levels of the judiciary. Attempta were 


made, by several people to bring out a Hindi 
vocabulary that could replases English in Oourts 
and would deliver identical message as wad 
given by English. This process of development 
of legal Hindi will naturally be a continuing 
one. This book under review is one link in the 
procegs. The very fact that within a period of 
7 years, segond edition has come out shows 
that legal public has:received the dictionary 
well, 


In a compass of 390 pages the author has 
included important legal words in English 
and given their equals in Hindi, In another 
50 pages Latin words and maxims that are in 
common use in law are given with parallel 
meaning in Hindi. 


This dictionary will be a great help to the 
litigants, the lawyers and the law-.dispengerg 
in Courts. B.D.B, 


TAXATION REFERENCE. By Saharay 
-and Sengupta; Published by Eastern 

Law House, Calcutta, 1st 1977 Edition; 

Pages 383. Price Rs. 40/*, & 6, $ 12. 

The book is a collection of cage laws on the 
direct taxes like the Income.tax Act, Wealth 
Tax Act, the Gift Tax Act, the Companies 
(Profits) Surtax Act, the Super Profits Tax 
Act and the Estate Duty Act. The book 
opens with an index for all the Acta sepa. 
rately. It also contains a comparative table 
of pari materia sections of the differant Acta. 
The book covers the entire field of direct laxa- 
_ gion and it covera case laws up to July 1977. 


Though the book isa digest of casa laws, 
principles of law are algo culled ouk from 
decided cases and cases are digested thera. 
under. The book on the whole is useful for 
pergona in the profession and others and the 
methods adopted by the author can gerve ag 
time gayers. 

M. V. J. 


"CONFLICT THROUGH CONSENSUS” 
(United Nations Approaches to Ag- 
gression). By Mr. Julius Stone, B.A., 
LL M', D.C. L., Published In 1977 in 
India by M/s. N. M. Tripathi (P.) Ltd.. 
Bombay, Pages 234, Price Rs, 95-00. ` 


For a book covering less than 235 pages ab 
first view price of Rs. 95/. appears on a much 
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higher side. Yot when one oconsiders the 
detailed research the author has done in writ. 
ing this book, the tremendous efforts taken. to 
ensure accuracy and the beautiful: exposition 
in a lucid style, one is likely to be satisfied 
that fhe price ig commensurate with ‘ita- worth. 
Of course this book will interest only the 
“Olagsea’ and not the ‘'Masseg,”. 


The interest in the book starts with-itg:title: 
"Conflict through Consensus.” Everyone's 
affort to arrive at a Consensus, is to avoid 
Conflict” and not to get ‘‘Oonflict’ out of a 

consensus.” l 


This main theme revolves round the con. 
sensus about the definition of aggression” 
promulgated in 1974 by U. N. O. Various 
Oommittees appointed by the United. Nations 
Organisation from time to time struggled to 
arrive at an agreed definition of “aggression” 
and met with utter failure for nearly fifty 
years and arrived at a definition with con. 
sensus only in 1974. 


- Yet this definition itself is go flexible that 
iè has given rise to conflicting interpretations 
whether aggression committed in order. to 
defend one’s country will be an aggression and 
who is to determine that it is or is not an 
aggression, the method of its determination 
are all matters that would give rise to con. 
fliotz, Whether determination of aggression 
and an aggressor should have a priority over 
action to liquidate it which in turn may mean 
aggression by U. N. Security force is also a 
touchy point. Anticipatory action to prevent 
another from committing aggression may algo 
be viewed as atark aggression. 


. The book will undoubtedly be useful to 
studenta of international law, Political envoys 
of Nationa, Reprasentatives of Governments in 


-United Nations, Officers of External Affaira 


Ministry and Border Security Forces. 


The book is divided into tan chapters—each 
one enough to pin down one’s attention and 
make the reader think with interest, 


The six appendices are very useful in 
getting a good grasp over the subject. matter; 
espedially appendix 'O' which reproduces the 
"definition of aggression.” 


Index of Namea is a new feature. It ig 
totally separate from the Index of subjects. 


Mr. Julius Stone jg a noted author, a ‘pro. 
fessor of international law and one can say 
that he has rendered good service by bringing 
out this illuminating book. `- 

: B. D. Be 
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COMMENTARY ON INCOME TAX 
ACT, 1961. By M. L. Kharbanda, 
B Com., LL. B. & V. K. Kharbanda, 
B. Com, LL. B, Second Edition, 1977. 

: Law Publishing, House, 

= Pages xxxvi and 776. Price Rs. 70. 

The first edition of this book was published 
in 1963 soon after the new Income Tax Act 
No. XLIII of 1961 came into force on 1-4- 
1962. Since then a very large number of 
Supreme Court decisions have crystallised 
the Income Tax Law. In this Second edition 
of the--book the authors have incorporated 
almost all the Supreme Court decisions and 


the extensive and far reaching changes intro. . 


duced by the various Finance Acts and the 
Taxation Laws (Amendments) Acts, including 
the latest changes made by the new Oeniral 
Government of the Janata Party through the 
latest Finance (No. 2) Act, 1977. In this Act 
provisions have now been made for incentives 
for savings and investments and for en. 
couraging ‘rural development programmes 
and small scale industrial undertakings in the 
rural areas of the.country. Tax reliefs in cer- 
tain cases have also been provided and statu, 


tory provisions have been made for creating a 


new appellate authority, namely. the Commis.. 


sioner (Appeals). , 


Ti will be recalled that prior to the coming 
into’ force of the Income Tax Act, 1961, the 
old Act of 1922 (Ne. XI of 1922) on account of 
numerous amendments had become compli. 
cated, tedious and unwieldy. For instance, 
section 10 of the old Act ran into as many ag 
ten pages of the printed matter. The old Act 
when originally passed in 1922 contained 
63 sections; but by 1961 this number had 
actually risen to 130 although the original 
number of 68 was maintained by introducing 
new sections as Sub.Divisions such as 58-A, 
58.B ete. In this state of affairs, the introduc- 
tion of the new Act had become imperative. 
Another object for bringing the new Act on 
the statute Book was to simplify the Income 
Tax Law. The working of the new Act of 
1961 during the last 16 or 17 years would 
indicate that the object of simplifying the 
Income Tax Law has not at all been achieved. 
While maintaining the basic structure of the 
old Act, its clumsiness appears to have algo 
been maintained and this has given rise to a 
mass of cage law and Supreme Court decisions 
which have mostly been incorporated in this 
book. To fill up the Income Tax return con- 
tinnes to be a headache even for educated 
gasessees, who have had no occasion to study 
the Income Tax Law. The different, forms of 
the Income Tax return are riddled with gec. 
tion numbers of the Act and even in the instruc. 
tions for the filling up of the return the dires- 
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tions given refer mainly to sections of the 
Act, with the result that no asgessee can fill 
up the form without referring to the sections 
in the Income Tax Act. No wonder therefore 
that most of the assesseea find it necessary to 
enlist the sid of Income Tax Practitioners and 
this inevitably adds to their burden of Tax. 
The real and effective simplification of the 
Tax law is therefore clearly indicated. 


This book is the result of diligent and 
sincere study of the Income Tax Lew by the 
authors and every endeavour has-been made - 
by them to arrange the critical Commentary 
section wige in such @ way ag to make ib help- 
ful to the Bench and the Bar and partieularly 
the Income Tax Department and the assesseea 
in géneral. The: book fulfils a ldhg standing 
need of a commeritary on Income Tax Act, 
1961 based on Supreme’ Court desisions. 
Besides some other important decisions ren. 
dered under the old: Act and some High Oourt 
decisions have also been: incorpordéted. A 
detailed and highly informative subject Index 
given at the end of Book is very’ helpful for 
reference purposés. Synopsis has also bees 
given’ at the beginning of important sections 
of the Act. The book is indispensable for 
every lawyer, Income ‘Tax Consultant, ohar. 
tered Accountant, Company Director and all 
others concerned with the oa ake 
: -+ U.8.D. 


THE MAMLATDARS’ COURTS ACT. 
1906. (With Exhaustive Commen- 
tary) Second Edition 1978 by K.L. 
Sethi, M, Com,, LL.B., Advocate: Pub. 
lished by United Law Publishers, 
Indore.2, Pages 84 Table of cases (i) 
to (x) and Index (i) to (xi) Price 
Rs, 20/-. 


This second edition of the book has been 


‘published in January °78 i.e. after about six 


years since the publication of ita first edition 
in May 1972, The Mamlatdara’ Courts Act, 
1906 is prevalent at presentin the States of 
Gujarat and Maharashtra. Thia is rather a 
peculiar enactment conferring on Mamlatdars 
original jurisdiction in respect of many im. 
portant matters. In the State of Maharashtra 
the word ‘Mamlatdar’ has to be read ag 
Tahsildar unless the context requires other. 
wise. 

The notable feature of this book is the 
profuse case law cited by the author in his 
commentary on the various sections of the 
Act. Even a glance at the Table of Cages and 
the Additional Table of. cases ig sufficient to 
bear out this observation, ` l 

a U.S.D. 
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LAW AS AN AGENT OF SOCIAL EVOLUTION 
By K. N. MUDALIYAR, Minister for Law, Government of Tamil Nadu, Madras 


Law has a definite placo ag an agent of 
#ocial evolution. It can play a vital part in 
the reshaping of societies, The main func- 
Aions of law in a changing society are preger- 
vation of stability and of ensuring security 
against disorders. There sare bound to be 
shanges of law in a changing society. India is 
a land of freedom under law. In democratic 
system of State organisation, there is a great 
variety of interactions between social evolu- 
tion and legal change. The stimulus may come 
from a variety of sources. There may be the 
slowly growing pressure of changed patterns 
and norms of social life, creating an increas- 
ing gap between the facts of life and the law 
to which the latter must eventually respond. 
‘There may be a sudden imp3rative demand 
ofa national emergency calling for a new 
standard of social justice. There may be a 
far-sighted initiative of a small group of in. 
dividuals slowly moulding official. opinion 
until the time is ripe. for action. - There 
may be a technical injustice or inconsistency 
of the law demanding ‘correction. There 
may be new scientific developments calling 
for new forme of legal evidence. The law 
, responds in various ways too, The speed and 
amanner.of its response is usually proportionate 
to the degree of gocial pressure. . It is also 
infiuenced by the constitutional structure. But 
wircumstances and personalities may hasten 
cor retard the response. In the sphere of 
“political law” or where a new status ig 
created, legislative action is required. In 
other fields, there is a give and take between 
legislative and judicial remedial action, in 
part determined by the subject-matter, but in 
part by the changing and diverse attitudes of 
legislators and judges. 

2. Ina democracy, the interplay between 
social opinion and the law-moulding activities 
of the State is a more obvious and articulate 


one. Public opinion on vital social issueg- 


constantly expresses itself not only through 
the elected representatives in the legislative 
assemblies but through public: discussion in 
press, radio. public lectures, pressure groups 
and, on a more sophisticated level, through 
scientific and professional associations, univer- 
sities and a multitude of other channels. 
Sometimes & determined and courageous 
. individual or a gmall minority group may 
initiate and pursue a legal change, in the face 
of governmental or parliamentary lethargy. 
3. Should law change according to morals? 
Rather what ig the relationship between law 
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standards. 


ral address before the Al 


and morals? I cite here below what Lord 
Denning observes : 


OC U.. a ÀB far ag morals in the sense of 
right standards of behaviour are concerned, 
I would say most emphatically that standards 
and morals are the concern of the law. and 
that whether done in private or in public.” 


' “A great part of our legal system is con. 
cerned with laying down right standards of 
behaviour, what people should or should not 
do. And for a great many people and those 
who have no religion and no consciences, the 
law is the only standard. The law influences 

public opinion and, conversely, public opinion 
odenos the law. They aci and react on one 
another. So itis of the highest importance 
that the law should lay down right standards 
which commend themselves „to piga ae 
people ag being correct.” 


"But, of course, it is not the process of the 
Griminal law which is t bė invoked in every 
case. The criminal law has its proper sphere, 


‘but the. law in the wider senge covers all 


spheres of human activities. ‘It is impossible 
to draw a hård and ‘fast line porween crime 
and sin.” ics 


' “Griminal law ig concerned with laying 


_ down in its own sphere proper standards of 


behaviour. And where-do we get our. proper 
standards, from ?- From- our .own moral 
And are these born with us? 
Surely they have been inherited through the 
centuries and are determined by the precepts 
of religion and of good itself. I would gay 
that without religion there can be no morality 
and without morality there can be no law.”. 


4, Tho Idea of Law will be called upon to 
tackle some of the more urgent problems in 
the more immediate future. The need ig 
emphasized for a creative approach to the Idea 
of Law in our own age, if law is to come 
within measurable distance of performing the 
social functions which it should pubserve. It 
ig surely the task of all those concerned with 
the exposition of the law, or with its applica. 
tion in practice, to make continual efforts to 
refurbigh the image of the law, go that it may 
remain in touch with the social realities of 
our times. 


5, The legal profession in India contains a 
faw thousands of memberg; and if it getg 
before itself the ideal of service not only to 
the administration of Jaw and justice but ger. 
vice to the nation and produces workers 
devoted to auch service, it can play an effec. 


- 
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tivo and a remarkable role in the march of 
the nation to reach the appointed goal of 
social, political and economic justice. Wa 
have many problems. The solution of some of 
these problema lies in your helping bands 
where a new pattern of democracy striving to 
maintain the noble objects enshrined in our 
Constitution is put back on it raile. Totali- 
tarian Governments threatening the very root 
of law and the rule of law are increasingly in 
the vogue or coming into being even in South 
Agia, A few years ago, there was unmigtak. 
able tendency on the part of the members of 
the ruling group to belittle the functions of 
the judiciary and indeed to interfere with itg 
operations. It should be the paramount duty 
of a body composed of lawyers pledged to the 
smooth and impartial adminiatration of justice 
and the orderly development of a true demo. 
cracy to earnestly ponder over some of the 
pressing problems of today and take active 
and energetic measures to help the admin. 
istration of justice and the Government in 
solving them in so far a3 such action may lie 
within your power. 


8. All the members of the Bar know that 
on June 25, 1975 the President of India pro. 
claimed emergency on the gole advice of the 
then Prime Minister. The dark clouds of 
tyranny hovered over the whole of India, 
There was the thickening and encircling gloom 
covering the length and breadth of our 
country. But there was one beacon light 
which was shining; I refer to tha view of 
nine High Courts holding that the petitions 
for writs of habeas corpus are maintainable 
if the ordera of detention were not authorised 
by law or were contrary to law, or were mala 
fide, although the Presidential Order under 
Article 359-of our Constitution barred the 
enforcement of certain Fundamental Rights. 
The High Courts upheld the vital principle 
that the emergency did not abrogate the Bule 


of Law which is implicit and inherent in the 


Constitution. However, on April 28, 1976 in 
A. D. M. Jabalpur v. Shivkant Shukla, AIR 
1976 S O 1207 = 1976 Ori LJ 945 (the 
Habeas Oorpus Osse) Chief Justice Ray, and 
Justices Beg, Chandrachud and Bhagwati re. 
versed the view of the nine High Courts- 
Justice Khanna dissenting. The majority held, 
in effect, if not in intent. that ag to life and 
pereonal liberty, all lewa in India were abro- 


gated during the emergency, This judgment 
of the Supreme Court coming in the wake of 
a ruthless censorship propped by preventive 
detention without any reason assigned and 
without sny redress—rendered the darknesg 
enveloping the country gloomier and more dig. 
mal. Tt ig now more than a year that the 
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emergency came to an end. The publication 
of Justice Khanna’a judgment was banned by 
the censor. 


7. We all know that the judgment of Justice 
Khanna cost him his Ohief Justiceship of 
India. All safeguards against the abuse of power- 
or the exercise of arbitrary despotic power were- 
swept away overnight. The barriers erected 
by our Constitution vanished into thin air. 
The Constitution of India itself waa converted: 
into a sharp weapon of arbitrary power and 
pergonal absoluticem by virtue of the Forty. 
second Amendment in conjunction with the 
emergency. I believe that the most emergent- 
duty of all lawyers to-day is to help in finding. 
the best safeguards for the purpoge of pre. 
venting a recurrence of gross abuse of power: 
and naked tyranny during emergency. We- 
have got to convert our Constitution into an 
impregnable fortress wherein our civil rights- 
to life and libarty are treasured safely without. 
the risk of being obliterated by incorporating. 
safeguards into our Constitution for the put- 
pose of preventing recrudescence of the ox“ 
cesses of the emergency period. 


8. Thore is no greater truism than the well- 
known saying that the Bench and Bar are 
complementary to each other. Today, the 
lawyers and judges have got to share regponsi.. 
bility for the prevailing situation in courts, 
We seem to adopt methods of administration 
of justice in days of leisure and lassses fatre. 
There jg a general and widespread feeling im 
the community at large that we have failed 
to appreciate that the times have undergone &. 
fundamental change and that we are working. 
in a very different climate. We have to deel 
more and more with what the common man. 
igs concerned. Today he thinks that the. 
system is virtually verging on the collapse. 
Nothing is more important to the citizen than- 
quick decision of the dispute in which he may 
find himself involved. To my mind, we have 


‘yet to realise that lawyera who spin out 


lengthy arguments citing numerou; precedents 
or judges who permit hearing of cases over 
days and deliver erudite judgments having: 
reserved them in some cases for months, are- 
really not assisting the administration of 
justico. In my view, they are in fact, im- 
peding it. Indulgence in this type of long. 
drawn legal exercise, results in forgetting the. 
Interests of numerous citizens, whose cages: 
have long bean awaiting disposals in the 
courts. The common man of India does not. 
need thundering learned arguments or a legal 
disquigition. He wants a quick and common. 
sense adjudication of his rights. Such a deci. 
sion is the essence of true justice. A decisior 
rendered expeditiously even though not meti- 
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eulously correct in law or on facts would per. 
haps meet the needs of society more than a 
delicately balanced legal adjudication rendered 
after æ lapse of years with & series of courts 
differing one from another. By our present 
methods we are slowly but surely exposing 
the whole system of the administration of law 
and those engaged in it, to the ridicule of the 
ordinary Citizen. 


9, While disposing writ appeal on 14th 
March 1978, the learned Ohie! Justice of the 
Madras High Court observes as follows s= 


“counsel must realise that guch exercises 
are time consuming and {utile and not in the 
interests of satizfactory and competent judicial 
2dministration which demand, among other 
things, spsedy disposal of cases. Thera are 
too many caseg pending in this Court and time 
cannot be taken up by such lengthy argumenta 
on what we consider lost causes. A great res. 
ponsibility and duty rest onthe members of 
the Bar to be circumspect, brief to the point, 
and they shovld never permit their zeal or 
enthusiagm or over-concern for their clients to 
warp their sound discretion. The interests of 
the public, the litirant public, and even the 
future of the Courts and judicial administra- 
tion demand a discerning and well-informed 
and disciplined Bar that would fearlessly 
champion the cause of an aggrieved person, 
bat with the full realisation of the responsi- 
bility not only to the client for whom a 
member of the Bar is engaged to appear, but 
the judicial administration ag & whole, to the 
Courts and to litigant publio, who want their 
cases to be heard and disposed of expedi- 
tiously.”. 


10. Recently Mr. Shanti Bhushan, the Law 
Minister of Government of India stated that if 
law was to serve the purpose of the society, it 
wag necessary to guard against the three 
enemies of efficient administration of justice 
unpredictability, delay and cost, 


11. Lam here extracting three Paras from 
the Setalvad Commission Report of 1958 ; 


"In the early British days and till very 
recently, the British and the Indian Judges 
maintained as a rule ẹ tradition of isolation 
and aloofness, declining to mix freely with 
members of the public and the executive at 
clubs and other gocial functions. That was the 
British tradition of the Judges living, in the 
words of Sir Winston Churchill, ' their whole 
lives * * * * within strict and rigid limite.” 
`- So zealous were these Judges to guard their 
independence and the public confidence in 
their impartiality, particularly in reference to 
the executive, that it was said of one High 
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Court that the Chief Justice and Judges would 
not approach the precincts of the Government 
House. There was a comment that such an 
attitude was not justified and was unneces. 
sarily rigid. On the other hand, there was a 
Considerable body of opinion favouring the 
view that Judges shoold remain in igolation. 
“But if it was an extreme position, it was an 
extreme position in the right direction because 
there might be an extreme position in the 
other direction, whieh would not be for the 
good of the State.” 


"We have indeed in recent years reached 
what was called ‘'an extreme position in the 
other direction’. Far from avoiding the pre. 
cients of the Government House, Judges have 
come to treat invitations from the Govern- 
ment House as ‘Commands’. Newspapers tell 
us of Chief Justices and Judges being “granted” 
interviews by Ministers. Though a few Judges 
still maintain the old isolaticn, a large majo- 
rity sees nothing incorrect in freely fine 
with the executive. 


The attitude of judges in regard to contacts 
with the public seems also to have completely 
altered. Jt has become frequent for judges, 
newly appointed to the Bench, to accept in- 
vitationg to entertainment not only from re. 
presentative associations bot from individual 
members of the Bar and even from private 
citizens. We have been told of a High Court 
Judge appointed to the Supreme Court Bench 
being entertained at & party by &@ private 
citizen. Indeed, some individual members of 
the Bar seem to have made it a practice to 
entertain all incoming Judges. It was said in 
the evidence before ug that these things 
"which used to happen in Delhi at one time” 
are now happening in other places. 


Ii appears to us that such behaviour by the 
judges must lead to a loss of the high respect 
in which the judges should be held by the 
community. If the public is to give profound 
respect to the judges, the judges should, by 
their conduct, try and degerve it. Not by word 
or deed should they give cause for the belief 
that they do not deserve the pedestal on 


‘which we expect the public to place them. It 


appears to us that not only in the perform. 
ance of hig duties but outside the Court as 
well, a Judge has to maintain an aloofness 


. amounting almost to self-imposed isolation. In 


the words of an eminent Statesman, Sir 
Winston Churchill: 


“A form of life and condtet, far more 
severe and restricted than that of ordinary 
people, is required from Jndges and, though 
unwritten, hag been most strictly observed. 
They are at once privileged and restricted. . 
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They have to present a continuous aspect of 
dignity and conduct.” 


Ti has to be realised that it the public is to 
believe that justice ig being impartially 
administered, judges cannot rub shoulders 
with one and all, in a manner which any 
other person may do. Their public activities 
and even their pronouncements outside the 
Court have to be consistent with the isolation 
which their office demands. The lapse in the 
observance of these essential rules of conduct 
has undoubtedly, in some measure, affected 
the prestige of the judges in the public eye. 


In the United States, the Bar, alive to the 
dignity. and conduct which should be main. 
tained, has formulated what have been called 
the ‘Canons of Judicial Ethies”. The Judges 
in our country have followed the unwritten 
British Code of Conduct which ig not the lesa 
sirict by reason of it not being written.”. 


12. For some years pash a certain amount 
of digcontent is being voiced on the floor of 
the legislature regarding what may be called 
the extra-mural activities of some Judges. 
As early ag August 1977, the position sug- 
gested by the Government of India appears to 
be that “the Judges are expected to conform 
to well-recognised, healthy and salutary con. 
ventions in that behalf”. Since the Setalvad 
Commission's report of 1958, things have 
not improved at least in respect of some 
Judges, who have failed ‘'to maintain an 
aloofness amounting almost to self-imposed 
isolation” to use the language of Mr. M, C. 
Setalvad. It isin this background that the 
former Chief Justice Beg emphasised the need 
to frame the Oode of Judicial Ethics. From 
‘The Hindu” dated 27th February 1978, I 
would like to quote two paragraphs from a 
judgment of the Supreme Oourt as summa. 
rised and reported by ‘'The Hindu’: 


“Judges of the Supreme Court, Mr. Justice 
Beg said, were not even aware of the contenta 


o Bavinwe- .. 
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of the confidential letter sent by him aa Chief 
Justico of India to the Chief Justices of 
various High Courts suggesting inter alia a 
meeting to draft a code of ethics themselves 
or through a committee of Chief Justices so 
as to prevent “possible lapses from the path 
of rectitude and propristy on the part of 
Judges”. 
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"Mr. Justice Bog said ‘Neither our Consti. 
tution nor our law could conceivably ba 
infringed” if judges were to meet to devise 
means to prevent situations arising in which 
an accusing finger could be raised against the 
conduct of a judge whether inside or outside 
the court. Sach code could only enhance their 
independence and prestige.” 


13, I re-affirm and re-inforce the statement 
of the Union Law Minister Mr. Shanti Bhusan 
made before the Common Wealth Law Minis. 
ters) Oonference at Winnipeg, Canada in 
August, 1977 that it is imperative in a 
democratio society for the judiciary to enjoy 
independence from the executive. The Com- 
mon Wealth Law Ministers recognised that 
this did not relieve the Ministers of their 
own ultimate accountability for the adminis. 
tration of justice. 


- 14. I appeal to all lawyers present here 
and elsewhere that they may bes able to band 
themselves in the noble gervice of law for the 
purpose of maintaining and upholding our 
democratic way of life. The number of law. 
yərs in our country is said to be nearly a 
lakh, Can such a large group of highly edu. 
cated and trained mon, efficiently organised 
to render public service, fail to achieve the 
great ends and objects? If we do dedicate 
ourselves unitedly to help the causes of thg 
common man we shall indeed have turned 
the legal profession into a mighty force of 
publio service officers. 
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“POLICE OFFICER'S HANDBOOK” 
by Shri Mahendra Singh, S. I. Police 
Delhi 1977 — Published by Eastern 
Book Company, 34 Lalbagh Lucknow, 
Pages xiii + 597. Price Rs. 50/-. 

It ia during his day to day practical train- 
ing that this "Hand book” is going to be of 


use to & police officer who desires to forge 
his way to success. 


The most useful parte are Part-I which 
deals with actual investigative partof his 


work within the bounda of law. Part-II deals 
with some of the important law which he 
has to handle in his day to day work. Part I 
deals with Police Acts which however differ 
from State to State and may not be of much 
use elsewhere where the statutes differ. In 
Part-lV the author has given samples of 
various forms which a gub-inapector may 
have to use in his routine work. 


This book if keptin each Police Station 
House will be an aset to every Station 
Houge Officer and he can improve the stan- 
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dard of the working if he reads out important 
portions to his staff daily. 


The book ig printed in a neat easy to read 
type, has a copious index and the author has 
drawn his information from various sources 
including the Criminal Procedure Code by 
Ohitaley and §. A. Rao — an A.I.R. publica. 
tion. B.D.B, 


A FIRST BOOK OF ENGLISH LAW:: 
By O, Hood Phillips, Q. C., D.C. L, 
M. A. (Oxon), J. P. Formerly Barber 
Professor of Jurispradence and Dean 
of the Faculty of Law in the Univer- 
sity of Birmingham & A. H. Hudson, 
M. A. LL, B. (Cantab) Ph. D. (Manch), 
Professor of Common Law and Dean 
of the Faculty of Law in the University 
of Liverpool: Seventh Edition 1977, 
Published by Sweet & Maxwell Ltd, 
London (N. M. Tripathi (P.) Ltd. 
Bombay); Pages XXVIII and 389, 
Price £ 5.25. 


ås “A First Book”, this work is essentially 
intended to be an elementary introduction to 
law for those who desire to embark upon the 
study of law for whatever purpose, it may be. 
In this seventh edition the authors have 
added new chapters on the Orown Conrt, on 
Family Law and on Evidence and Qivil Pro- 
cedure and revised, clarified and corrected the 
text wherever necessary. 


Besides the opening chapter on Introduction, 
which contains a brief survey of the charac. 
teristics of the English Law and the principles 
on which justice ig administered in England, 


the rest of the book is divided into three parts, 


Part.I gives an account of the various systams 
of courts, their composition and jurisdiction, 
with just enough history to indicate their 
origins. It begins with a review of the per. 
sonnel and machinery involved in the admin. 
istration of justice. Thereafter every tier in 
the hierarchy of courts ig dealt with, each in 
a separate chapter. The growing importance of 
tribunals hag been recognised and dealt with 
in the chapter on ‘Miscellaneous Courts and 
Tribunalg’. 

Part-II deals with the sources of English 
Law, & topic which the students of law need 
to ba acquainted with, at the outset. The pro- 
blems of statutory interpretation, Law Reporta 
and Judicial Precedent have been lucidly 
analysed in this Part. The chapter on ‘Law 
Reports’, dealing as it does, with the develop. 
ment of the art of law reporting in England, 
should be of considerable interest to thoge 
engaged in law reporting in this country. 
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Part-III sketches in outline the main 
branches of English law viz: Oriminal Law: 
the Law of Property, the Law of Tort, the 
Law of Contract, Family Law and Evidence 
and Civil Procedure, 


Recent statutes which have been included in 
this edition of the book are the European 
Communities Act, 1972, the Oriminal Law 
Act, 1977, the Employment Protection Act, 
1975, the Powers of Oriminal Courts Ast, 
1973, the Torts (Interference with Goods) Aci, 
1977 -and the Inheritance (Provision for 
Family and Dependants) Act, 1975. The 
authors have also drawn attention to a number 
of recent cages notably on interpretation of 
statutes and judicial precedents. 

This is indeed an ideal book which will 
stimulate and enlighten the TRONS y 5 
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AN INTRODUCTION TO CAPITAL 
TRANSFER TAX PART 1A OF 
THE ENCYCLOPEDIA OF TAXA- 
TION, by Wheatcroft, M. A. Solicitor 
and G. D. Hewson, LL. B., (London), 
Managing Director, M. M. P. Financial 
Services Ltd., Published by Sweet and 
Maxwell Eastern Law House (P) Ltd., 
Calcutta. Pp. 258 (1009 to 1266}. Price 

£ 6-50. i 


Taxfeld is widening beyond imagination. 
It is making inroads into untapped fields and 
diving into those already overtapped. Tax 
law is constantly in a state of flux and eludes 
even the most wary. An introduction to 
Capital Transfer Tax by Wheatorofi and 
Hewson is a timely addition to the complicaé. 
ed .taxfield which endeavours to explain and 
present the newest addition to Taxfield in 
clear and simple terms. The volume has been 
written to form part of Sweet & Maxwell's 
Encyclopedia of Capital Taxation. The book is 
extensively annotated with references to the 
statutory provisions. 


The Capital Transfer Tax was first intro- 
duced in Finance Act, 1975 and was enforced 
on Match 13, 1975. The bill had a stormy 
passage in the Parliament. Though the new 
tax was snnounced in 1974 and became law 
in 1975, it waa found defective in many 
aspects and was exhaustively and comprehen. 
sively amended by the Finance Acts of 1976 
and 1977, 

Ag its name implies, Capital Transfer Tax 
applies to transfer of Capital by individuals 
in their lives and in their deaths and algo to 
guch transfers by close companies, which are 
treated as transfers by the individual parti- 
‘gipators in such companies. Subject to a 
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number of exemptiong and qualifications, the 
tax is imposed on the value transferred by 
what is called ‘'shargeable transfers”, and 
covers deemed transfers. 

It is a work extensively annotated with re- 
ferences to statutory provisions. Attorneys 
and Accountants will derive invaluable assis- 
tance from this volume in negotiating the 
tricky currents of this field of tax law. 

From the fact that the Capi'al Transfer Tax 
forms part of the three Acts ~Capital Transfer 
Tax, 1975; Finance Act, 1976 and Finance 
Aot, 1977— together cover 195 pages of the 
Statute Book, it would seem that the tax 
field in U, K, ig as intricate and complicated 
gs in our country. It hag many features of our 
Gift Tax, Wealth Tax and Estate Duty Acta 
and in i's anxiety to plug as many loopholes 
as possible, it haa remained as ambiguons as 
before the amendments, 


All the same the authors beva spared no 
effort to render it a convenient and handy 
book of refererce to all those who have to 
deal with tax matters. They have succeeded 
in lucidly elucidating the complex and com. 
plicated tax structure that ig the Capital 
Transfer Tax. 

A. G. T. 


SETHNA’S INDIAN COMPANY LAW, 
J. M. J. Sethna, Vols. I & If, 1978 
Eighth Edition, Published by Lakhani 
by Book Depot, Bombay-4, Price Rs. 165 
for two volumes. 


Over the years company legislation, like 
most enacted law of long standing, has 
attracted itself (and the process is still un- 
abating) newer and aewer provisions to mest 
the needs of the times. It is therefore very 
difficult for the most astute of the authors to 
bring out a comprehensive and uptodated 
edition of a work on the law affecting and 
governing the companieg. 


Company law deals with various aspects 
relating to the affairs of -the companies. It 
lays down rules governing the constitution, 
incorptration and conduct of affairs of com. 
panies; rights, duties and liabilities of their 
promoters, shareholders, auditors, directors, 
managers and algo of the liquidators. The 
trend of recent amendments indicates that the 
aim is to regulate more comprehensively the 
dsy to day workings of companies to ensure 
efficient conduct of iheir affairs, In this state 
of affairs it is hoped that the latest edition of 
Seihna’s company law will go a long way in 
providing all concerned with the companies, 
in one form or the other, a ready access to 
company law. It is a subjectwise commen. 
tary on the Oompanies Act, logically arranged. 
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Every topic or subject ia Iucidly explained in 
concise yet precise narrativa form. Every 
topic hag been pursued to ita logical end inter. 
gpersed with relevant and original commenta., 


In its long introduction the author has 
aptly summarised the merits of the Act and 
explained its scope and the following chaptera 
explain the complicated provisions of the Act 
in gubject by subject style, The aubjectwise 
narration helps in understanding the provi. 
sions of the Act and discloses their social 
objective. As much depends on management 
the Act contains adequate provisions to engura 
& proper course of behaviour by directors, 
mansgers, secretaries, auditors and other com. 
pany officers. 


In fine, the commentary is not a məre 
collection of case law, both foreign and local, 
arranged gsectionwise. References to relevant 
provisions of the Act have been given through- 
out the commentary. Similarly in the text 
of the Act, printed separately, references to 
pages of the commentary where the topic or 
subject covered by the provision hag also been 
given in each section. That makes the work 
doubly convenient and guitable to busy prac. 
titioners, as claimed by the author. For a 
practical exposition of the law Sethna cannot 
be bettered and we unreservedly recommend 
this new edition to lawyers as well as busi- 
negsman, 

A.G.T. 


“COMMON MARKET LAW OF COM- 
PETITION” by C. W. Bellamy, M.A. 
Barrister, and Grahm W. Child, M.A., 
Solicitor, 2nd Edition 1978, published 
by Sweet & Maxwell, London (available 
in India with M/s. N.M. Tripathi, 
(P.) Ltd. Bombay) Pages xxvii 492. 
Price £ 19.75. 


Establishment of European Economic Oom. 
munity is now a matter of recent history, 
Fears and doubts raised by the establishment 
of European Economio Community and Euro- 
pean Common Market, in other communities 
have by now settled down and it ig now time 
io sea how it functions, what rules and regu- 
lations govern its transaction, what are the 
sanctions behind those regulations and how 
the community functions vis.a-via its members 
and with outsiders. 


In a free world progress can be achieved 
through competition which must be fair. To 
ensure that the competition in the common 
market is not distorted, a treaty between the 
member nationg created a sot of "rules on 
competition’, _ 
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This book deals with the practical applica. 
tion of thoge rules. 

After detailing on the organisational strus- 
turs of the European Economic Community 
the authors have given important articles of 
the treaty, 

Most important articles being Arts. 85 and 
86, these occupy ovar 180 pages in which we 
find the subject matter being elucidated in a 
pleaging manner, 


Since ita first publication in 1973 there 

‘have been numerous changes and additions in 
the rules and regulations and thig necessitated 
the authors to extengively rewrite the book 
‘when bringing out the 2nd edition. 
_ Highteen appendices at the end of the book 
give textg of various regulations. that govern 
the community. Thesa with the copious index 
have added to the usefulness of the book. 


This excellent book, though may not be of 
day-to-day use to the Indian Lawyer or Judge 
will have a place of honour in every good 
daw library. B.D.B. 


Re RS 


THE RENT ACT, 1977: THE PRO. 
TECTION FROM EVICTION ACT, 
1977; By J. T. Farrand, LL. D. Soli- 
.citor. Professor of Law at Manchester 
University: Published in 1978 by Sweet 
and Maxwell, London. (In India — 
N. M. Tripathi Private Ltd., Bombay), 
Price £ 5, Rs,81.00. | 


These two Acta of Parliament of the U. K. 
contain no new law. They are what may bs 
called, consolidating statutes. The Rent Act, 
1977 consolidates the Rent Act, 1968, some 
parts of the Housing Finance Act, 1972. The 
Rent Act 1974, Some sections of the Housing 
Rents and subsidies Act, 1975 and a few other 
related enactments along with amendments. 
Similarly the protection from Eviction Act, 
1977 consolidates S. 16 of the Rent Act, 1957, 


a part of the Rent Act, 1965 and related, 


enactments. It is not clear why the provisions 
of the Protection from Eviction Act, 1977 
eould not conveniently form part of the now 
sonsolidated Rent Act 1977 itself.. Of course, 
there must be some good reason for if, but it 
is not discernible from the two Acts. The two 
Acts taken together form the major source of 
the statutory provisions regulating the rela. 
tions between landlord and tenant. 

In the introductory part of this book the 
author has given an overall picture of the 
Rent Act pin-pointing the main areas of diff. 
culty. Perhaps, no other area of law gives 
rise to as many difficulties and complexities 
as the Rent Acts and this consolidation of 
related laws provides a good opportunity for 
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a detailed and practical guide to the legisla. 
tion. The critical notes appended to the 
various sections of the Acts serve this purpose 
admirably. Each section of the two Acts hag 
been thoroughly annotated and illustrated by 
the author, bringing out the case law on the 
subject. Practically every section gives rise 
to some difficulties and complications and 
these have been thoroughly explored and 
dealt with by the author in hig inimitable 
style. He has also not hesilated to suggest 
answers and edlutions while analysing the 
complications and uncertainties, inherent in 
the gtatutes. 

The full text of both the Acts have been set 
out, with Table of Derivations showing the 
origin of each section. The practitioners and 
the students alike will, no doubt, welcome 
this expert and penetrating commentary on 
the two Acts relating to an area of legislation, 
often described ag notorious for its Fedo 

B.D. 


CONCISE COLLEGE TEXTS: Patents, 
Trade Marks, Copyright and Indus- 
trial Designs. Second Edition 1978. 

-By T., A. Blanco White, one of Her 

. Majesty’s Counsel: Robin Jacob: Barris- 

ter-at law and Jeremy D. Davies, Bar- 

rister at-Law. Published by Sweet & 

Maxwell Ltd., London, (In India N. M. 

Tripathi (P) Ltd, Bombay.) Pages xiii 

+178. Price:£ 3.75. 

This i3 an excellent short guide to the law 
of industrial and intellectual property. This 
second edition of the book had to be exten. 
sively rewritten to include up-to-date law on 
the gubjeot it deals with, covering the latest 
European and U. K. davelopmentg with special 
attention to the important Patents Act of 
1977. Thig Act of 1977 has completely 
changed the British patent law and the patent 
office procedure. It ig therefore essential for 
those .concerned in industry to know how 
their righta are affected by those drastic 
changes, The book also covers the recent 
proposals made by the Whitford’ Oommittea 
in respect of Oopyright in the U. K. anda 
fairly large coverage is given to this branch 
of the law. | 

A glance at the content; of the book will 
show that it is spread over four parts and 
each partis sub-divided into various minor 
heads. These four Parts of the book contain 
vast information of vital importance, 

In this short resume it is not possible to 
bring out all that the book tella you buf 
suffice it to say that the authors have done a 
good job in bringing out this volume in itg 
present shape. It is written in a concise and 
easy to understand language by a distinguish. 
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ed legal ‘team, and provides layman and 
student with up-to-date and reliable guide on 
the subject. This little book has a special 
value to students and non-lawyers involved 
in industry and commerce, designers, scien. 
tists, and managers. L.K.K. 
LEADING CASES IN THE LAW OF 
BANKING: by Lord Chorley, Q.C., 
LL.D., M.A., of the Inner Temple, 
Barrister, formely Sir Earnest Cassel; 
Professor of Commercial Law in the 
- University of London, Gilbart Lecturer 
and P. E. Smart, LL.B., A.I.B. Fourth 
Edition, 1977, Published by Sweet & 
. Maxwell Ltd. London. (N. M. Tripathi 
. (P.) Ltd. Bombay).Pages XXXVI+358. 
Price £ 6.25 (Net in U. K. only). 


The Council of the Institute of Bankers 
decided to discontinne publication of their 
detailed Legal decisions affecting Bankers and 
haye associated themselves with the publica- 
tion of this Fourth Edition of Leading Oases 
in the Law of Banking and may now be 
regarded in part as successor to the Legal 
Decisions Series in digesting cases of interest 
and concern to bankers, 


The students preparing for the Diploma 
Examination of the Institute of Bankers will 
find in this volume whatever they need. The 
authors had that aim before them while com- 
piling this book. The method employed is 
& gufficient summary of the facts of case to 
enable a student to grasp what it is about; 
the decisions; and where appropriate, an 
apposite quotation from one or more of the 
judgments of the Oourt. To thia the leading 
case is appended a Note in which attention is 
drawn to other cages relevant to the decision, 
to passages in text books or articles which 
would be useful and helpful to the student to 
understand the subject.matter better. Bimi- 
larly this typa of book would be found of 
great help to a young bank officer, struggling 
to understand this difficnlt branch of law in 
which the decisions of the Courts are all 
important, 

The authors have incorporated many new 
cases and cases of great consequence which 
reflect the increasing importance of the finance 
of foreign trade in the business of banking. 
From the number of cases appearing in the 
law reports relating to banks and more so in 
the area of international trade it is apparent 
that this book would be of great help to law. 
yers algo. 

The book contains a table of cases, a table 
of Statutes and an Index which is very useful 
to locate the page on which a partionlar 
subject is discussed. L.K.K. 


wr 
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PRESS LAW by Robin Callender Smith, 
LL.B., (Hons.) of Gray’s Inn, Barrister;: 
Published by Sweet & Maxwell Ltd. of 
11, New Fetter Lane, London, Pages. 
(xvi-303). Price £2.75 available in. 
India at N. M. Tripathi Pvt, Ltd, 
Bombay. 


The general level of legal ignorance 
amongst journalists intuitioned the author to- 
write this book giving working knowledge of 
the law. This handy book contains useful infor. 
mation about the numeroug statutes, common. 
law provisions and conventions of which re- 
porters must be aware, This will enable the: 
journalists to operate safely within the law 
and, ab the same time, invoke in them an- 
interest in law generally. Apart from the: 
general matters, special and careful treat. 
menis have been given to the topics of defama. 
tion, contempt, privacy and copyright. The 
author has highlighted the reports of the 
various Committees on these key issues. Thig 
book contains critical analysis of the contro- 
versial Official Secrets Acts of 1911 and 1920. 
Important legislative developments inoluding: 
the Rehabilitation of Offenders Act, 1974, 
Bexual Offences Act, -1978 and Oriminal Law 
Act, 1977 have also been noticed. This book 
is highly topical with a useful index at the- 
end. This illuminating work will be an 
essential reading for students, newsmen ag 
well as the lawyers. 

a 8.5.. 


THE YEAR BOOK OF WORLD AF- 
FAIRS, 1978; Editors: George W.. 
Keeton & Georg Schwarzenberger ;. 
Managing Editor: C. G. Burnham ; 
Published under the auspices of The 
London Institute of World Affairs ; 
by Stevens & Sons, London. (In India 
Eastern Law House (P) Ltd., Calcutta), 
Pages 353, Price & 9.50. Rs. 153-90. 


The London Institute of World Affairs pro. 


duces each year a Year-Book, containing re- 


Bearch articles covering important recent 
topics in international relations. This 1978 
year Book is the 32nd Volume in the geriems. 
In bringing out the Book each year, care ig 
taken to preserve the balance between theore. 
tical and practical approaches and to emphe- 
sige political, institutional, economic and 
other problema. 

Besides the opening chapter on Trends and 
Eventa which provides references to contri- 
butions in earlier volumes of the year Book, 
there aro, in all 19 articles in this 38nd 
volume of the Year Book, contributed by 
authora who may be called ee in theiy 
chosen field. 
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Of these articles, thosa in the predomi- 
nantly political field are : ‘Detente After 
Helsinki’ by F, A, M. Atting Von Geugan, 
'The Nixon Legacy And American Foreign 
Policy’ by M. H. Smith & R. Oarey, ‘Canada’s 
International Connections’ by Margaret Doxey, 
'Sino Soviet Conflict and Rivalry in South 
Hast Asia in the Post.Viemam Phase’, by 
Usha Mahajani. (the sad news of whose un- 
_ timely demise has just appeared in the Press.) 
‘Return to Democratic Government’ by 
Ferdinand A. Hermens, and ‘Transnational 
Politics v. International Politics’, by Ronald 
J. Yalom, The articles concerning Socio. 
economic field are: ‘Industrial Co-operation 
and East-West Trade’, by A. Nugsbaumer, 
"International Oil Oompanies in the New 
, World Oil Marke!’ by Peter R. Odell, ‘The 
Economic Community of West Africa’ by 
T. O. Eliss, ‘Equality and Discrimination . in 
International Economic Law (VIII): The 
United Nationa Regional Economia Commis- 
sions’, by B. G., Ramoharan and ‘Are Deve. 
loping States More Equal than Others ?', by 
Werner Levi. Then there are two interesting 
articles concerning Africa: these are ‘Southern 
Africa: From Detente to Deluge’, by Timothy 
M. Shaw and 'The Ostracigm of South Africa’, 
by Richard E. Bissel. The articles relating 
to the feld of national or international law 
are: ‘The History-of International Law, A 
Comparative Approach’, by A.M. Connelly, 
“Comparative Law in the Court of Justica of 
the European Communities’, by Anna Bredima, 
and ‘Methodological Innovations in Soviet 
International Legal Doctrine’ by W. E. Butler, 
Besides these, there ig an interesting article 
on ‘The Place of Intercultural Relations in 
the Study of International Relations’ by Roy 
Preiswerk and also an equally informative 
article on ‘Problems of the Mediterransan — 
A Geopolitical Pergpective’, by Robert A. 
Friedlander. There is one more article which 
is truly of international importance. It ig en. 
titled —'Reconciling the Irresoncilable’: The 
Quest for International Agreement over Poli. 
tical Crime and Terroriam’ by Nicholas N. 
Kitirie. This is, by far, the moat thought- 
provoking article in which the author has, in 
the final analysis, cautioned against the overly 
pessimistic attitude in the assessment of poli- 
tical terrorists as unalterably committed to 
indisCriminate violence, 


There is no doubt that this 1978 year Book 
of World Affairs provides thoughful material 
for those interested in understanding or study- 
ing the ramifications of World affairs. P 

| U. 8. D. 
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A STUDY OF INDUSTRIAL LAW 
By. Dr.. G. M. Kothari, Advocate 
Supreme Court and Bombay High 
Court Ex-Judge. Third Edition, 1978. 

oN. M. Tripathi, Pvt. Ltd., Bombay 
Pp. XXV + 375. Price Rs. 60.00. 


It is well established that the Labour laws 
play a vital role in bringing about social 
justice during-the process of industrialisation 
of a developing country. The labour laws are 
mogt essential for the healthy growth of a 
nation. They exhibit the nation’s spirit and 
raige it from the conservativa to progressive. 
level. A large portion of the litigation in 
the country relates to labour and industrial 
matters. Tho legislative activity ab the centre. 
and in the States mostly concerna the labour 
and industry. Therefore the study of tha 
industrial laws occupies an important place. 
It is not merely a study of abstract rules of 
law but it is a study of law in ita interaction 
on sociology, economics and political science. 


There have been important developments- 
in the world in the field of industrial relations 
during the last fow years. Various commis- 
sions were appointed to go into the matter 
which have ultimately resulted in the enact. 
ment of a number of new labour Jaws, as also 
amendments to the existing ones. 


The author in this book hag very ably 
dealt with many vital aspects of the labour 
problems and labour laws affecting the labour 
and go the nation, sociologically, economically 
and politically. This ig an excellent work on 
labour lawa and covers very many important 
matters giving reliable and up.to date. deve- 
lopments that have taken place in this field 
during the last few years. 


The book is strongly recommended ag very 
useful to students, executives, labour officers, 
the personnel managers, officers in the labour 
departments, labour advisors and consultants. 
about Labour Laws of our Country. 


L.K.K. 
“CASES AND STATUTES OWN 
LABOUR LAW” by P. Schofield B. A.,. 


~ Lecturer in Law, University of Reading: 
and C, Burke LL. B., Solicitor, Princi- 
pal Lecturer in Law, Newcastle upon- 
Tyne Polytechnic, published in 1978 by 
Sweet and Maxwell Ltd. London. (In. 
India M/s. N. M. Tripathi (P.) Ltd.,. 
Bombay; Eastern Law House (P.) Ltd., 
Calcutta; M. P. P. House Bangalore) 
Pages XXIII+ 236 Price 83.85 net in: 
U. K. only, (Rs. 62-37). 


Under the general olass ‘Concise College: 
Casonotes” the publishers have already publish.. 
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ed books on "Oases and Statutes” on various 
laws. The present book is eleventh in the 
Series. 

As the general heading shows the book 
makes no pretences of being s comprehensive 
commentary on Labour Laws. Yet the book 
is going to be a valuable guide to all thoge 
desling in Labour Laws, whether it be a 
worker, employer, Union, Lawyer, Tribunal 
or & Judge. 


No aspect of Labour Laws in the United 
Kingdom is left untouched in these casenotes 
and covers legislations as uptodate as 1977. 

The most useful feature of this book ia the 
‘treatment of the subject in two distinct parts 
(1) Individual aspects of employment, and the 
other (2) Oollective aspects.. In each part, 
differant aspects are indicated briefly with 
relevent cage law below it. Hach case has been 
precised very diligently with facts and law 
given in a few lines only. 

Extracts of statutes in their useful opera. 
tional paris ara also reproduced-relevant to 
‘the points discussed in the cases dealt with. 


This book naturally deals with laws and 
‘oases in England but law in India not being 
-much different can serve ag & useful guide 
-and will have a good persuasive force to thoge 
who deal in Labour Laws in India. 

B.D.B. 


ALIMONY AND MAINTENANCE IN 


THE LIGHT OF THE CHANGING 
CONCEPT OF MARRIAGE AND 
DIVORCE: By Dr. Virendra Kumar 
LL. M., D. Jur. (Toranto), Published by 
Publication Bureau Punjab University 


Chandigarh. Pages xiv—368, Price. 


Rs. 65/-. 


The author, an eminent jurist, hag in thig 
ibook critically examined the problems of sup- 
‘port and maintenance between the spouses 
‘inter se in the Ontario law in the light of the 
‘Changing concept of marriage and divorce 
from the sonal, legal and constitutional stand 
point with a perspective of Hindu Law in the 
‘background. This book by giving an orga- 
nized and sustained two dimensional treat- 
‘ment to such problems, not only provides an 
:analysig of existing law bat also suggests how 
-existing arrangements, may be reformed to 
meet the needs of growing society. The tradi. 
tional family pattern, in which group inter- 
‘esta rather than individual interests were 

-secured, have undergone a change owing to 
the effect of socio-economic and political 
‘factors. The new patterns are giving rise to 
‘the new justice-problems relating to indivi- 
‘dual freedom, equality of the sexes, balanc- 
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ing of duties within the family, family soli. 
darity in the welfare State. All questions 
arising from the concept of alimony and 
maintenance in terms of the social objectives 
to be achieved, have been dealt in thig study 
of Ontario law with a reference to Hindu law 
in India. This book consisting of three parts 
with 11 Chapterg has the useful feature of an 
index of subjects in the end. The legal pro. 
fession og well as the legislators will ba 
greatly pene by this work of importance. 
8.8.d. 


LAW RELATING TO ARMS, AMMU. 
WITIONS AND EXPLOSIVES: By 
A. N. Gaur, Third Edition revised by 
K. K. Malik, B.A., LL.B. Published by- 
Eastern Book Company. Law Publi- 
shers and Book.sellers, 84 Lalbagh, 
Lucknow-226001. Pages xxviii-559, 
Price Rs. 45. 


Arms, smmunitions and explosives form 
the most importent aspect of Criminal law. 
And on guch an aspect this book is a well 
designed monograph. ‘The present third edi- 
tion has been completely revised and made 
up.to-date. It consists of six parts. all syste. 
matically arranged, dealing with various 
topics under numerous heads. The book 
significantly deals with the old law as well as 
the new and existing ones along with the 
rules and notifications made thereunder. 
Apart from dealing in details with the appli- 
cability of the principles of the Evidence Act 
and other laws, it algo gives useful and eda. 
cative informations at appropriate places. The 
book has its useful feature of ‘‘Table of 
Cases” in the beginning and tha ‘Subject 
Index” in the end. The Bench as well ag the 
Bar will find this book very useful. its 


‘THE HAND BOOK OF DRUG LAWS’: 
With Notes, Rules, Forms, Schedules 
and Allied Laws by M. L. Mehra, 
Advocate, Third (1978) Edition : Pub- 
lished by The University Book Agency, 
Law Book Publishers, Allahabad: 
Pages 702 Price Rs, 75 (£ 10; $ 15.) 


This book although degeribed as a ‘Hand 
Book’ ig, in fact, an encyclopaedia of Acts, 
Rules, Notes, Schedules and cognate Laws 
relating to Drugs and Cosmetics. The princi. 
pal Act included in the book is the Drugs Act, 
1940 which has during the last 35 years or 
s0, undergone numerous Changes. The most 
noteworthy change has been made by ths 
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Amending Act 13 of 1984 which altered the 
‘title of the Act from 'Drugs Aot’ to ‘Drugs 
and Cosmetics Act’ and algo brought the Ayur. 
vedio and Unani drugs within the ambit of 
this Act. 


The pharmaceutical and Chemical industry 
in India is devoted to the manufacture, sale, 
and distribution of drugs throughout the 
length and breadth of this vast country. This 
industry is thus intimately connected not 
only with the health of our nation but algo 
with our national economy. It was therefore 
very necessary for the convenience of those 
directly or indirectly connected with the 


drugs industry that all the lawa having a 


Dearing on drugs and cosmetics be made 
available in a single collection. The author 
of this book has undoubtedly achieved this 
purpose effectively and successfully. 


The book contains the text of the Drugs 
and Oogmeticg Act, 1940 with up-to-date 
amendments, the Drugs and Cosmetics Rules, 
1945 with all the Forms and the Schedules 
ag also the rules made by Government from 
time to time to amend these 1945 Rules. Be. 
sides the said Act and the Rules which are 
of prime importance, several other Acts, Rules 
and Notifications having a bearing on drugs 
and cosmetios such as the Indian Medicine 
Central Council Act. 1970, the Dangerous 
Drugs Act, 1930, The Opium Acts of 1857 
and 1878, The Pharmacy Act, 1948, The 
Drugs Control Act 1950, The Drugs and 
Magio Remedies (Objectionable Advertige- 
menta) Rules, 1955, the Drugs (Prices Con. 

trol} Order aa amended up.to.date eto., have 

also been included in thia book for facility of 
reference. AJl the important Sections of the 
principal Act viz.: The Drugs and Oosmetiag 
Act, 1940 have been thoroughly annotated 
providing informative and elucidatory com. 
menis and the relevant case law wherever 
necessary. Chemists, druggists, pharmaceu- 
tists, manufacturers of druga and medicines 
and all those who have to administer thé 
. drug laws will surely find this book quite 
useful for their needs. U.8.D. 





THE LAWYER AND JUSTICE, EDI-. 


TED by Brian W. Harvey, M.A. 
LL.M., Solicitor, Professor of Property 
Law in the University of Birmingham 
Published by Sweet & Maxwell Ltd,, 
11 New Fetter London E. C. 4, Avail- 
able inIndia at N. M. Tripathi Ltd., 
Bombay, Pages viii-304, Price £6.00. 


This book is a collection of the 14 addresses 
selected from those delivered annually by 
eminent judges and jurists who adorned the 
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Pregidentships of the. Holdsworth  Clab of 
the University of Birmingham. The book 
giveain the beginning a list of Presidents since 
1928 when the club was founded. The intro- 
‘duction to thig book gives a brief history of 
the Holdsworth Olub which ig an integral 
feature of the Faculty of Law of the Univer- - 
sity of Birmingham. The topica selected and 
categorised in five parts include those out of 
print. They are still in heavy demand and 
are of great relevance to the themes which 
suggest themselves. Each address standa in 
the form in which it was delivered and 
rolated to the law in force at the time. Since 
ali the authors chose broad themes, the passing 
of time has caused little diminution in the 
force of their remarks. The Book, published 
on the occasion of the fiftieth anniversary of 
the Holdsworth Olub is highly stimulating 
and interesting with full of informations 
having great legal values. The Bench and 
the Bar ag well ag the law teachers and the 
students will be highly benefited by this 
book. 8.8. G. 


j 


THE LAW RELATING TO ELECTRI- 
CITY IN INDIa, by. Shiva Gopal 
Advocate, Author of “all India Con- 
trol of Rent and Eviction Cases” and 
“Conveyancing Precedents and Forms” 
etc. ; Published by Eastern Book Com- 
pany. Lucknow; Third 1978 Edition 
Pp. xxxvi + 869, Price Rs. 75/-. 


This book is conveniently divided in four 
parta.. The first part deals with the Electri. 
oity Act, 1910. which Aot deals with the law 
relating to the supply and use of electrical 
energy. The gecond part of the book deals 
with the Electricity (Supply) Act, 1948. The 
third part relates to the Indian Electricity 
Rules framed under 8. 37 of the Aot of 1910. 
The fourth part of the book deals with the 
various State, Amending Acts, State Acts, 
Bules and Notifications. 


This is a comprehensive book on the gubject 
of electricity and containg statute law up to 
the end of L977 and case law up to the 
middle of 1977. Cases are well arranged 
under synopsis headings. under the provisions 


to easily find out the needed case. There is 


also the Subject Index at the end indicating 
the provisions of Statute where the topic can 
be found. The book is expected to be of 
immense use to the legal profession and the 
suthorities dealing with the subject as algo į > 
publio at large, M. V.J. 
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LAW DICTIONARY (fafa waste) 


ENGLISH-HINDI by Dr. Hardev 
bahri, M.A, M.O.L., Ph.D., D. Lit. 
Published by Central Law Agency, 
11-University Road, Allahabad-2. Pages 
10+290, Price Rs. 25=00. 


The compilation of this Law Dictionary of 
‘about 40,000 words is lexicographically sound 
and satisfactory. This book collects vocables 
from legal codeg, manuals of Central and State. 
Acis, from text books of law students and, 
from indices of standard commentaries. This 
book also gives common words combined into. 
legal collosations. Apart from the usual fea- 
ture of giving noung, the present dictionary 
gives all kinds of words ag. adjectives, 
adverbs, verbs etc, and also phrases. The 
Latin words, phrases and maxima have also 
been incorporated in this book so as to enable 
the lawyers to add force to their statements. 
This dictionary gives exact and standardized 
meaning of English words. Apart from 
giving Sanskritized vocables, it also gives 
Urdu equivalents because of their extreme uge 
in courts throughout India. The author hag 
made sincere efforts to make the work 
thorough, practical and useful. Apart from 
retaining the value of the work as a linguistic 
production, the author has attempted to make 
it encyclopedic in a subtle form. Wherever 
necessary the author gives a summary view 
of various concepts. The students of Jaw, 
the practising lawyers and the officers as well 
as legislators and administrators will find 
this book highly u:zefal to them. a 

8. 8. G. 


REA Pheer 


LETTING BUSINESS PREMISES : By 
Trevor M. Aldridge, M.A. (Cantab), 
Solicitor. Third Edition, 1978. Oyez 
Publishing Limited, London. (N. M. 
Tripathi, (P.) Ltd. Bombay), Pages 
xxxix + 187. Price £ 7.50, 


This useful book deals with the law in 
Britain relating to letting of business premises, 
ea it was on the 1st October 1977. The Eng. 
lish law snd the Indian law on the subject 
may differ in certain aspects but the core of 
the problem will be still the same, and there. 
fore, the book will be an excellent guide to 
the lawyers in India for preparing their cases 
and rendering advice to their clients, on the 
basis of the decisions of the English Courts. - 


The book explains the two main sreas of 
legislation relating to business tenancies— The 
. Landlord and Tenant Acta of 1927 and 1854 

— and also goes further and deals with many 
anrelated segments of the law which have 
‘special application to business lettings. 


Ravisws. 


K. 1. R. 


The chapters in the book and various sec- 
tions thereunder explain in details the general 
rules rélating to landlords and tenants and 
also questions such ag rents, assignmenis and 
sub-letting. alterations and improvement of 
the premises and compensation therefor ; 
lease, licences, planning control, tenancies, 
use of property, change of use, ete, eto, 


The author has cited hundreds of decided 
cases by the British Courts and they have. 
been digested under proper headings for the 
facility and use of the lawyers. 


The book contains a table of oases ; a table 
of Statutes and a table of Statutory Instru- 
ments and an index atthe end. The book 
would certainly be a very useful addition to 
the library of lawyers and institutes teaching 


law. 
L.K.K. 


ONDAN ANORA 


BUILDING CONTRACTS, INCLUDING 
A COMMENTARY ON THE J.C. T. 
STANDARD FORM OF BUILDING 
CONTRACT : By Donald Keating, Q.C. 
B.A. of Linzoln’s Inn; Fourth (1978) 
Edition ; Published by Sweet & Max. 
well, London. (In India: N. M. Tri- 
pathi (P.) Ltd, Bombay). Pages lix. 
and 660. Price £ 19.00. 


This book is recognised inthe U. K. ase 
standard work on Building Oontracts. Besides 
a commentary on the J. O. T. (Joint Contract 
Tribunal) Standard Form by the author, the 
book also provides in Chapter 17 a commen- 
tary on I. 0. E. (Institution of Civil Engi- 
neers) Form of Contract —5th Edition 1973, 
subscribed by John Uff, Ph. D., M. LO. E. of 
Gray's Inn, Barrister. The book deals, in & 
practical and concise way, with a variety of 
legal problems which aria where building 
works are Carried out. Although the term. 
“Building Contract” also includes an Engi. 
neering Contract, two different forms viz., the 
J. O. T. form and L 0. E. Form are in uae in 
the U. K. and there is no common form of 
building and engineering contracts. 


In this fourth edition, the author hag in. 


. cluded a new chapter (Chapter 16) with com- 


mentaries on the Form of Agreement between. 
employer and nominated sub contractor and 
the Form of Warranty to be given by a nomi- 
nated supplier. Some suggestions by John Uff 
as to the preparation of comparable documents 
for use where the J. 0. E. conditions apply 
have also been included in this chapter. 


The book is divided into 17 Chapters, tha 
first eight chapterg being, by and large, devot- 
ed to matters: having a bearing. on lawa 
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governing contracts. Damages and equitable 
remedies are dealt with in Chapter 9. Assign- 
ments, substituted contracts and sub-contracts 
are covered by Chapter 10. Matters arising 
out of insolvency and death of contractorg or 
employers have been discussed in Chapter 11. 
The position and functions of architects, engi- 
meors and surveyors are out-lined in Ohap- 
ter 12, Ohapter 13 deals with matters rela- 
ting to arbitration.: Litigation concerning 
building contracts has been dealt with in 
Ohapter 14. The remaining three chapters 
relate to matters concerning the different 
-Forms of contracts and their implications. The 
excerpts from the Unfair Contract Terms Act, 
1977 are given in Appendix O and.a note -on 
this Aci has been given by way of Addendum 
et the beginning of thig book. The book in- 
‘cludes & Table of Oases, a Table of Statutes 
‘and a useful Index, 
U.8.D. 


Se Eo 


‘LIBERTY, LAW AND JUSTICE by 
Sir Norman Anderson O., B. E. Q. C, 
LL. D., F. B. A; Published by Stevens 
and Sons Ltd., 11 New Fetter Lane, 
London; Available in India at Eastern 
Law House Pvt. Ltd, 54 Ganesh 
Chunder Avenue, Calcutta-700013; 
Pages viii + 140, Price £2.25. 


The object of the Hamlyn Trust is the 
furtherance by lectures or otherwise among 
the Common People of the United Kingdom of 
tha knowledge of Oomparative Jurispradenaa 
and Ethnology. The Central theme of the 1978 
Hamlyn Lectures is the concepts of Hberty, 
Jaw and justice, and the extent to which they 
Barve to guarantee individual freedoms. This 
work makes Critical examination of tha legal 
‘framework within which fundamental righta 
may be exercised. Contemporary emphasis on 
human rights is the dominant theme of thess 
lectures. Perfect justice, no doubt, is an attri. 
bute of God alone; but in this imperfect world, 
the nearest one can get, perhaps, is Rawle’ 
suggestion of what rational people would 
regard a8 fair if they had to deaide that ques- 
tion with no knowledge whatever of what 
thair own position would be. This carefully 
researched treatise is indispensable to the 
anembersg of the Bench and the Bar in dealing 
with their problems of resolving the age old 
tansion between liberty and law. This book is 
also of immense utility to the Legislators, 
Administrators and the Law Students. 


8.8. G. 


Ravibwa 
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HANDBOOK ON BANKRUPTCY LAW 
AND PRACTICE: Handbook on 
Bankruptcy and Deeds of Arrangement 
Law and Practice, 1978. Third Edi- 
tion of Ivan Cruchley’s Handbook on 
Bankruptcy Law and Practice: by 
Michael Crystal; LLB, B.C.L, of 
Middel Temple, Barrister ‘and Brinsley 
Nicholson, Solicitor. Published by Oyez 
Publishing Ltd., London. In India N.M. 
Tripathi tP) Ltd. Bombay. :Pages xli + 
268. Price £15. 


This book was first published in 1950 and 
the second edition in 1964. Since then very 
many important develapmenta and changes in 
this branch of English law have taken place 
and therefore it became imperative to rewrite 
the whole book rather than merely rea- 
editing it. 

All the essential law and practice relating 
to bankruptcy has been brought up-to-date in 
this one volume. The authors have examined 
various bankruptcy offences in XIX Ohaptere: 
and practically every aspect of bankruptcy and 
the laws relating thereto have been covered. 
They have done an excellent job in the com- 
pilstion of this work. 


The usefulness of the book hag been greatly 
enhanced by the addition of bankruptcy forma, 
a large number of cage decisions which had 
an impaoé in the moulding of the law, the 
new legislations and the Insolvency Act 1976, 
aa also the usual Table of Oases. Table of 
Statutes, Table of Rules and an Index have 
been incorporated for the facility of lawyers. 
The law stated is at lst November 1977. The 
legal practitioners when they are approached 
for advice would find this book was helpful, 

_K.K. 


MINOR REVENUE LAWS IN MAHA- 
RASHTRA AND GUJARAT. By K. L. 
Sethi, ©M.Com., LL.B., Sahitya Ratna, 
Advocate, Edition 1978. Published by 

= United Law Publishers,.87, Itwaria © 
Bazar, Indore.452008, Pages vi & 1000, 
Price Rs. 80/., 


Thia book is an important compilation on 
all minor Revenue Laws prevailing in the 
States of Maharashtra and Gojarat with latest 
Acts, Rules and Notifications and the commen- 
taries up-to-date. The book contains as many 
#8 81 Revenue laws of both the States which 


‘have been alphabetically arranged by the 


author in 11 different groups for quick refe- 
rence. Oertain additional Notifications have 
also been included in the 12th part of the 
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Because of its outstanding character this 
comprehensive volume should serve the con- 
corned quarters connected with the Revenue 
Laws in both the States. 

G. D. R, 


“ROMBAY POLICE ACT” FOR GUJA- 
RaT AND MAHARASHTRA. By Shri 
K. L. Sethi, M. Com, LL. B., Ad- 
vocate, 2nd Edition published in 1978 
by United Law Publishers 87, Itwaria 
Bazar, Indore-482002, Pages 182, Price 
Rs. 95/-. 


Very fact that a gecond edition had to be 
taken within & span of three Years suggests 
that this book has bean well received in the 
States of Maharashtra and Gujarat. 


No doubt that the book being on a local Act 
and conderned more particularly with Polica 
Department, the scope of case law and commen. 
tary based on it is limited. The author ssems 
to have done justice to both. 

| B. D. B. 


KEY TO INCOME-TAX TRIBUNAL 
DECISIONS. ry H.R. Gupta, LL.B, 
F, C. A. Chartered Accountant. Pub- 
lished by Legal Study Circle, Chan. 
dani Chowk, Delhi, Pages 223, Price 
Rs. 40/.. 


This book ia an exhaustive digest of about 
500 Income.tax Tribunal Orders which have 
been arranged subject. wise and topic-wise and 
in an alphabetical order. This arrangement 
would enable a busy lawyer to refer to cases 
on any particular subject relating to Income- 
tax, Wealth.Tax, Giff Tax, Estate Duty and 
Companies (Profits) Sur-Tax withont wasting 
much time or labour by only referring to the 
contents or the subject index of the book. The 
facta of the cases have been stated to make 
the points clear and understandable. A section- 
wise indicator ig algo incorporated in the book 
for the facility of the readers. 


2. The table of cases, parallel citations of 
the leading journals and the subject index 
would be found very usefal. 


3. The book fs divided into 48 major heads 
having a large number of sub-headg there- 
under. This would be a time-saving facility 
to get at the required subject matter and the 
Tribunals’ Orders very easily. 


%. The book gives dependable information 
and would be of great assistance to a busy tax 
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practitioner, chartered accountant, tax execu. 
tive and the Bar. - - 
L, K.K. 


THE LAW OF BIAS AND MALA 
FIDES (JUDICIAL AND ADMIN= 
ISTRATIVE). By Anand Swarup. 
Misra, Retired Dy, Secretary U.P. Govt. 
Advocate, Second Edition 1978. Pub- 


lished by Eastern Law Book Company; 


Lucknow. Pages XXX + 289, Price 


Rs, 30. 


This book deals with law relating to bias 
and malice in an analytical manner taking 
aid of the decisions of the Indian and English. 
Courts and some foreign rulings, most of 
which have since been accepted by our own 
Courts as laying down correct law. The law 
as it ia to-day hag developed through decisions 
of the Supreme Court and the High Courts 
and is being nurtured and taken further om 
its way by new rules and other developments. 
The suthor has taken cognizance of such 
rulings and incorporated them as laid down 
up to the end of June 1977, to make the book,. 
fairly up-to-date. 


2. In the second chapter of the book the. 
meaning of bias and mala fidea and scope of 
law thereon has been given. Thereafter vari- 
ous kinds of bias, viz., bias of subject-matter, 
pecuniary biag, personal bias; and Legislative 
bias have been explained. 


3. In Chaptera 5 to 11 the author hag. 
dwelt on the ‘'Dostrine of Judicial Neutra- 
lity and Civil Service Anonymity; Proof and 
Assumption of Bias Bias in Diggiplinary 
Proceedings: Bias and Mala Fides in other 
Service matters; Pro.-managerial Biag; Mala. 
Fides of Employer in Labour and Industrial 
-Casez; Toleration of Bias ond Doctrine of 
Necessity. Then in* the chapters following he 
tells of the safeguards againat bias and malice 
and remedies against biaged and malicious. 
orders. Some standard cages on the subject. 
decided by the Supreme Court and High 
Courts have been covered in other chapters. 
In Chapter 20 the American frends in judicial 
and administrative bias have been distin- 
guished from the Indian and English concepte 
of the same, 


4. Thus the 22-chapters in the book give 
law on bias and malice practically from all 
aspects and supported by more than 350 
important decisions of Indian, British and 
American Courts. 
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5. There ara added to the book I ¥-Appen. 
dices Subject.Index and a Table of Oases 
cited, to make the book more useful and easy 
to refer. 

6. This pioneer work on the subject has 
been found very useful by the Bench and the 
bar and administrative officers serving both in 
the Central and State Government depart. 
ments. It is also easy and interesting to read. 

L.K.K. 


LIFE INSURANCE CASES, 1973-78; By 
M. N. Srinivasan, B.Sc (Hons), LL.B, 
Advocate, Ex-Legal Adviser, Karnataka 
Government Insurance Department. 
Published by Ramanuja Publishers 
Bangalore. Pages 14. Price Rs. 4/.. 
In this pamphlet on Life Insurance Cases 

1973-78, author hag reviewed 12. Oases relat- 

‘ing to Life Insurance decided by various 


High Courts and the Supreme Oourt. The. 


review reveals that in the claim cases the 
L. I. O. more often than not, endeavours to 
profit by some immaterial inaccuracies on the 
part of the insured and seeks to deprive the 
insured’s dependants of the Insurance amount 
in a ‘highly improper and grotesquely unfair” 
manner. Ag aptly pointed ont by author, a 
private business concern could never hope to 
withstand such criticism and raise its head 
any more without completely reforming itself 
and the insuring public expect nothing less 
than that from the L. I. O. 


The Author's analysis of the various cases 
will certainly prove useful and ingtructive to 
all those insured with the L. I. O. 

U.$.D. 


THE PROTECTION OF CIVIL 
RIGHTS ACT, 1955, by R. G. Karmar. 
kar, Asst. Judge and Addl. Sessions, 
Judge, published by N. R. Bhalerao, 
Law Publisher, 492 Shaniwar Peth, 
Pune : Pp. X + 134, Price Rs. 28. 


Practica of untouchabilify is almost ag old 
as our Civilization. Throughout the ages, it 
cannot be gainsaid, efforts were also made to 
bridge the gulf between the two factions by 
educationist sodial reformers. For want of a 
centrifugal foroa those efforts never met the 
guccess they deserved. However ib is wrong 
to treat the abolition of untouchability as a 
mere legal or constitutional question to be 
solved by Courts. The task of eradication of 
the evil belongs to educationists alone and the 
‘fault lies with our system of education. His- 
torically, Central Government has been at 
pains to make gure that the untouchables are 
not pushed around by the overbearing majo- 
rity. Fact is that the concept of untouch- 
ability is so desply ingrained in the minds of 
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the majority that thongh the practice of un- 
touchability touched the conscience of our 
political leaders during the freedom struggles, 
it was accepted as a policy programme some. 
time in 1931 only and it was incorporated as. 
a directive principles in our Constitution in: 
1950. Though some of the provinces had. 
passed enactments prohibiting the practice of 
untouchability, during British rule the first. 
central legislation on the subject was passed. 
in 1955 only. Though that Act made practice 
of untouchability cognisable offence, it has. 
not been able to remove the practice in any- 
way and tho plight of the 85 million untonch. 
ableg has only been marginally improved 
during last thros decades since independence. 
Inhuman and degrading status alloted to tha 
untouchables still remains so. It would seem: 


that both the factions have an aversion te. 


cooperation, conciliation and compromise. 
Seeing that the Act had not the desired effect. 
during its fairly long pendency, with a view 
to remove the lacunse found in its implemen.. 
tation, the Act was further amended in 1976: 
and the pensl provisions therein have been: 
made more stringent. It has however to be: 
remembered that the Government efforts have 
been thwarted or confounded by single. minded. 
groups in both the factions. It is an objecti- 
vely motivated and designed education system, 
if at all, that would generate mutual respect- 
among the warring factions, the touchables. 
and the untouchables, the masses and the. 
Glasses. These days evety political and gocial. 
issue tends to ba geen as & consuming Gauge 
and people, who throw themselves'into publia: 
Controversies increasingly tend to become. 
single issue champions. Their adamant. 
attitudes are a result of mutual distrust which 
makes them forget that they are the citizens. 
of a developing Nation and not of a particular: 
cauge. In this state of affairs Shri Karmarkar,. 
who is a distinguished member of our judi. 
ciary, has timely brought oub = lucid and 
exhaustive commentary on the Untouchability 
Removal Act now rightly called the Protection. 
of Civil Rights Act. The commentary is well. 
arranged and it is hoped that it would prove. 
useful to all those who are interested in the 
removal of the evil and entrusted with the: 
task of implementing the beneficial legislation. 

Three appendices containing ''Tha Oonstitu. 
tion (Scheduled Castes) Order, 1950; .The 
Bombay Hindu Places of Publio Worship. 
(Entry Authorisation) Aot (31 of 1956); and 
The Kerala Hindu Places of Publia Worship. 
(Authorisation of Entry) Act (7 of 1966); and. 
the Scholarly introduction tracing the history 
of the untouchability issue add to the further- 
utility of the book. 

A.G.T,. 
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' ‘ The Hon’ble Mr, Justice, , 
| = (GUMAN:MAL[LODHA, - °°... 
l Judge, Rajasthan High Oourt. | | 
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* 


. Born on 15.3.1926 at Deedwana, district Nagaur. Hddeated at Sardar 
‘High School and Jaswant College, Jodhpur. Enrolled as Pleader in 1951 and - 
‘ag an Advocate of Rajasthan High Oourt on 7-5-1953.. Practised at Jodhpur- 
from 1951 to 1978 and Jaipur 1977.78. Built up lucrative practice on the 
constitutional side in Election Law, Civil Law and Oriminal Law. Elected 

, Member of Bar Council twice. Nominated Member, Election Tribunal Bar - 

-  Gounoil. Remained Secretary and Vice President of the Rajasthan High Court 
Advocates Association. Elected President, Rejasthan High . Court- Advocates 
Association, 1978. Took oath of Office on 1.5.1978. a 
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INDEX TO ACTS OF PARLIAMENT 1977 


(1) ALPHABETICAL LIST OF SHORT TITLE OF THE ACTS 4977 


The pppronre on iN 4) Act, 1977. 
(Act No, 45 of 1977) s ie 

The Betwa River Board (Amendment) 
Act, 1977, (Act No. 47 0f1977) ... 

The Companies (Amendment) Act, 
1977, (Act No, 46 of 1977) 

The Gresham and Craven of India 
Private) Limited (Acquisition and 
ransfer of Undertakings) Act, 1977. 
(Act No. 42 of 1977)... ne 

The Inland Steam-Vessels (Amend. 
el Act, 1977. (Act No. 35 of 
977 we 

The Lady Hardinge Medical College 
and Hospital (Acquisition) and Mis- 
cellaneous Provisions Act, 1977, (Act 
No. 34 of 1977) re T 


(June) 42 
(fune) 43 
. (June) 42 


(May) 27 


(May) 6 


(May) 1 


The Payment of Bonus (Ame ) 
Act, 1977. (Act No, 43 of 1977)... (June) 35 


The Requisitioning and Acquisition of 
Immovable Property (Amendment) 
Act, 1977. (Act No. 44 of 1977) w+ (June) 4). 


The Smith, Stanistreet and oy 
Limited (Acquisition and T er of 
Undertakings) is 1977. (Act No, 41 
of 1977) ove ee 


The Supreme ae (Number of Jason 
Amendment Act, 1977. (Act No l 
of 1977) ee sie ees (June) 44 


The Water (Prevention and Control of 
Pollution) Cess Act, 977. (Act 
No. 36 of 1977) = we (May) 14 


(May) 12 . 


oi Sa 


(2) CHRONOLOGICAL LIST OF THE ACTS OF PARLIAMENT 1877 


(34 of of 1977) — The Lady Hardinge 
Medical College and Hospital (Ac. 
guisition) and Miscellaneous Provi- 
sions Act, 1977 R 

(35 of 1977)—-The Inland Stem Vessls 
(Amendment) Act, 1977 ... ne 

{36 of 1977) — The Water (Prevention 
aL Control of RSI Cess Act, 
197 


(May) 1 
(May) 6 


(May) 14 
{41 of 1977) — = The Smith, ‘Stanistreet 
and Company Limited “(Acquisition 
ee Transfer of Unaerto tiog) Act. 
9 s 


(42 of 1977)—The Giochi add Craven 
of India (Private) Limited (Acquisi- 


. (May) 19- 


oe m Transfer of Undertakings) 


(May) 27 
(43 scr ior — The Payment of Bonus 
(Amendment) Act, 1 (June) 35. 
(44 of 1977) — The Requisitioning and 


{45 of 1977) — The Appropriation 
(June) 42 
ment) Act, 1977 
(48 of 1977) — The Supreme Court 


Acquisitton of Immovable Property 

(Amendment Act, 1977 . ese (June) 41 
(No. 4) Act, 1877 

(46 of 1977) —The Companies (Amend. 
(June) 42 

(47 of 1977) — The Betwa “River Board 
(Amendment) Act, 1977 . ew. (June) 43 

(hia of Judges) == Act, 
.. (June) 44 
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INDEX TO ACTS OF PARLIAMENT 1978 
(4) ALPHABETICAL LIST OF SHORT TITLE OF THE ACTS 1978! 


The Additional Duties of Excise (Tex- 
tiles and Textile Articles) Act, 1978, 
(Act No. 40 of 1978) __... (Index) 269 

The pppropriction Act, 1978. (Act 
No. 7 0 eee was 

The Appr opriation d (No. 2) Act, 1978. 
(Act No. 8 of 1978 ~. (June) 47 
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Acts of 1977. 


THE LADY HARDINGE MEDICAL 
COLLEGE AND HOSPITAL (ACQUISI- 
TION) AND MISCELLANEOUS 
PROVISIONS ACT, 1977 
[Act No, 34 of 1977]* 

[3rd December, 1977] 

An Act to provide for the acquisition of 
the Lady Hardinge Medical College 
and Hospital and for the Management 
of the Kalavati Saran Hospital, with a 
view to ensuring better facilities for 
the higher medical education for wo- 
men and medical facilities for women 
and children in the Union territory of 


Delhi and for matters connected there- 
with or incidental thereto, 


Be it enacted by Parliament in the 
Twenty-eighth Year of the Republic of 
India as follows :— 


CHAPTER I 
Preliminary 


1. Short title and commencement, — 
(1) This Act may be called the LADY. 
ZLARDINGE MEDICAL COLLEGE AND 
HOSPITAL (ACQUISITION) AND MIS- 
CELLANEOUS PROVISIONS ACT, 1977, 


(2) It shall come into force on such 
date as the Central Government may, by 
notification in the Official Gazette, ap- 
‘point. l 
(7) Received the assent of the President 

on 3-12-1977, Act published in Gaz. of 

India, 3-12-1977, Part Il-S. 1, Ext, 

p. 401. 

For Statement of Objects and Reasons, 

See Gaz, of India; 1-8-1977, Part L-S, 

2, Ext., p. 539. 


2. Definitions. — In this Act, unless 
the context otherwise requires, — 

(a) “appointed day” means the date on 
which thig Act comes into force; 


(b) “Board of Administration” means - 
the Board of Administration constituted 
by the Central Government under the 
scheme; 


(c) “Board of Management” means the 
Board of Management of the Kalavati 
Saran Hospital, constituted by the Cen- 
tral Government; 


(d) “Fund” means the Lady Hardinge 
Hospital for Women and Children, Delhi, 
Fund, established by the Scheme; 


(e) ‘“Kalavati Saran Hospital’ means 
the institution known as the Kalavati 
Saran Children’s Hospital, New Delhi, to- 
gether with the dispensaries attached 
thereto and used in connection therewith, 
and includes all laboratories and libra- 
ries used in connection with, or as acces- 
sories to, or adjuncts of, the said Hospi- 
tal; . 

(f) “Lady Hardinge. Medical College 
and Hospital’? means the institutions 
known as the Lady Hardinge Medical 
College for Women, New Delhi, and the 
Lady Hardinge Hospital for Women and 
Children, New Delhi, together with the 
dispensaries attached thereto and used 
in connection therewith, and includes all 
lecture-rooms, museums, laboratories, 
libraries, hostels and ‘boarding-houses 
used in connection with, or as accessories 
to, or adjuncts of, the said College or 
Hospital; 

(g) “Scheme” means the Scheme for, 
the administration of the Fund settled 


a ee ee 
*The Acts are not published in the journal under the direction of the Government of India 
and Government is not responsible for the accuracy of reproduction. 


1978 Acts l, 


2 [Act a The _— dies 3 Medical College . & Ete, Act, 1977 ` 


by the Central Government under sub- 
: section (1) of section 5 of the Charitable 
Endowments Act, 1890, and published 
with the notification of the Government 
-of India, in the late Ministry of Health, 
--No. F.4-3 (1) /53-MI, dated the 12th June, 
' 11953, as amended by the notifications of 
the Government of india, in the late 
Ministry of Health, , No. F. 4-77/56-M. II, 


dated the 14th March, 1957 and No. 
CF. 4-77/56-MII, dated the 17th April, 
‘1957; 


(h) ‘Treasurer’ means the Treasurer 
of Charitable Endowments for India, ap- 
pointed under the Charitable Endow- 
ments Act, 1890. ' 


CHAPTER II 
Acquisition of Lady Hardinge Medical 
College and Hospital 


3. Lady Hardinge Medical College and 
Hospital to vest in Central Government. 


(1)-On the appointed day, the Lady 
Hardinge Medical College and Hospital 
together with— 

. (a) all lands, on which the Lady Har- 

dinge Medical College and Hospital 
stands, and all other lands appurtenant 
thereto and all buildings, erections and 
fixtures on such lands; 

(b) all furniture, equipments, stores, 
apparatuses and appliances, drugs, mo- 
neys and other assets of the Lady Har- 
dinge Medical College and Hospital; 

(©) all other properties and assets, 
movable and immovable including leases 
pertaining to the Lady Hardinge Medical 
College and Hospital, whether vested in 
the Treasurer or the Board of Adminis- 
tration or in any other person; and all 
rights, powers, authorities and privileges, 
cash balances, reserve funds, investments 
and all other rights and interests in, or 
in relation to, or arising out of, such 
property as were, immediately before 
the appointed day, in the ownership, 
possession, power or control of the Trea- 
surer or the Board of Administration or 
any other person in charge of the mana- 
gement of the affairs of the Lady Har- 
_ dinge Medical College and Hospital; and 

(d) all borrowings made by, or on be- 
half- of, and all other liabilities and 
obligations of whatever kind, incurred 
_ in relation to, the Lady Hardinge Medi- 
eal College and Hospital, and subsisting 
on the appointed day, 


shall stand transferred to, and shall vest 
absolutely in, the Central Government. 


A.LE. 


relation to all or any of the properties, 
and assets, referred to in sub-section 
(1), shall, as from. the appointed day, be 
construed as if it were made or execut- 
ed in favour of the Central- Government. 


(3) Subject to the . other ‘ provisions 
contained in this Act, any property, re- 
ferred to. in sub-section (1), which, by 
virtue of the provisions of that sub-sec— 
tion, has vested in the Central Govern- 
ment, shall, by force of such vesting, be 
freed and discharged from any trust, 
obligation, mortgage, charge, lien and 
other incumbrances affecting it, and any 
attachment, injunction or any decree or 
order of any court or tribunal restricting 
the use of such property in any man- 
ner shall be deemed to have been with- 
drawn, E 

(4) Subject to the other provisions- 
contained in this Act, any proceeding or 
cause of action, pending or existing im- 
mediately before the appointed day, by 
or against the Treasurer or the Board of 
Administration or any other person, im 
relation to the Lady Hardinge Medical 
College and Hospital, may, as from the 
appointed day, be continued and enforced 
by or against the Central Government 
as it might have been enforced by or 
against the Treasurer or the Board of 
Administration or such other person if 
this Act had mot been enacted, and shall 
cease to be enforceable by or against 
the Treasurer or the Board of Adminis- 
tration or such other person. 


4. Payment of amount. — (1) The Cen- 
tral Government shall give, in cash, to 
the Treasurer an amount equivalent to 
the sum of rupees ome lakh for the trans- 
fer to, and vesting in, the Central Gov- 
ernment, under section 3, of the Lady 
Hardinge Medical College and Hospital. 


(2) The amount, referred to in sub- 
section (1), shall be paid within three 
months from the appointed’ day (here- 
after im this section referred to as the 
specified period). 

(3) The amount, referred to in sub+ 
section (1), if not paid within the speci- 
fied period, shall carry interest at the 
rate of four per cent, per annum from: 
the date of expiry of the specified period 
until the payment thereof, 

5. Lady Hardinge Medical College and 
Hospital to be administered as Govern- 
ment institution. —- On and from the 


appointed day, the Lady Hardinge Medi-- 
cal College and Hospital shall be admin- 
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ministering the ‘properties transferred to 
and vested in it under section 3, regard 
shall be had to the pneenea, specified in 
the Scheme, - 


6. Applicability of Act 2 of 1882 te 


Board of Administration. — For the re- - 


moval of doubts, it is hereby declared 
that nothing in this Act shall be deem- 
ed to apply to any. right accrued to, or 
any liability incurred by, the Board of 
Administration or any member thereof 
under the provisions of the Indian Trusts 
Act, 1882, in respect of anything done 
or omitted to be done by it or him dur- 


ing any period preceding the appointed 


day. 

7. Amount to be held for purposes of 
Scheme. — (1) The amount paid under 
section 4 shall vest in the Treasurer, 
and shall be held by him in the same 
manner as the Fund vested in him was 
held by him immediately before the 
appointed day. 


(2) The amount paid to the Treasurer 
under section 4 shal] be administered by 
the Board of Administration in the same 
manner in which the Fund was adminis- 
tered by it, as if such amount were the 
Fund. 

CHAPTER III 


Management of the Kalavati Saran 
Hospital 


8. Kalavati Saran Hospital to be manag- 


ed as Government institution. — (1) 
Notwithstanding anything contained in 
any. contract or instrument to the con- 
trary, on and from the appointed day, 
the Kalavati Saran Hospital shall be ma- 
naged by the Central Government as a 
Government institution. 


(2) In mamaging the Kalavati Saran 
Hospital as a Government institution, re- 
gard shall be had to the purposes for 
which that Hospital was set up in pur- 
suance of the indenture, dated the 8th 
day of Jume, 1954, executed by Shri 
Ashok Saran, and the indenture, dated 
the 8th day of June, 1954, executed by 
Shri Raghbir Saran, in favour of the 
President of India. 


(3) On and from the appointed day, 
the Board of Management shall stand 
dissolved. ; 


Ho art. 


CHAPTER IV 
Miscellaneous 
9. Act to override all other enactments. 


— The provisions of this Act shall have 
. effect notwithstanding anything - incon-~ 
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sistent therewith contained in any other 
law for the time being in force or any 
instrument having effect by virtue of any 
law other than this Act or. any decree 
or order of any court, tribunal or autho- 
rity. ` ca 

10. Provisions relating to officers and 
other employees of Lady Hardinge Medi- 
cal College and Hospital and Kalavati 
Saran Hospital. — (1) Every officer or 
other employee, who, immediately before 
the appointed day, is employed in, or 
in connection with the affairs of, the 
Lady Hardinge Medical College and Hos- 
pital, or, as the case may be, the Kala- 
vati Saran Hospital, shall become, as 
from the appointed day, an officer or 
other employee, as the case may be, of 
the Central Government, ‘and shall hold 
his office by the same tenure, at the 
same remuneration and upon the same 


' terms and conditions and with the same 


rights and privileges as to pension, gra- 
tuity and other matters as he would 
have held, if this Act had not been en- 
acted, and shall continue to do so unless 
and until his employment under the 
Central Government is duly terminated 
or until his remuneration, terms and con- 
ditions duly altered by the Central Gov- 
ernment: 


Provided that, if the alteration so 
made is mot acceptable to any such offi- 
cer or other employee, his employment 
may be terminated by the Central 
Government on payment to him of an 
amount equivalent to three months’ re- 
muneration in the case of permanent 
employees and one month’s remuneration 
in the case of other employees: 

Provided further that nothing contained 
in this sub-section shall apply to any 
officer or other employee who has, by 
notice in writing given to the Central 
Government within thirty days next fol- 
lowing the appointed day, intimated his 
intention of mot becoming an officer or 
other employee of the Central Govern- 
ment. 


(2) Notwithstanding anything contain- 
ed in the Industrial Disputes Act, 1947, 
or in any other law for the time being 
in force, the transfer of the services of 
any officer or other employee, employed 
in or im connection with the affairs of, . 
the Lady Hardinge Medical College and 
Hospital or the Kalavati Saran Hospital 
to the Central Government shall not en- 
title any such-.officer or other employee 
to any compensation under that Act, or 
any other law, and no such claim shall 
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be entertained by any court, tribunal. or 
other authority, 


(3) For the persons who, immediately 
before the appointed day, were the trus- 
tees for any pension, provident or gra- 
tuity fund or any other like fund consti- 
tuted for the officers or other employees 
of the Lady Hardinge Medical College 
and Hospital and’ the Kalavati Saran 
Hospital, there shall be substituted as 
trustees such persons as the Central Gov- 
ernment may,.by general or special order, 
specify. 

11. Effect of contracts, ete. — (1) All 
contracts, deeds, bonds, agreements, 
powers of attorney, grants of legal repre- 
sentation and other instruments of what- 
ever nature, subsisting or having effect 
immediately before the appointed day, 
and to which the Board of Administration 
or, as the case may be, the Board of 
Management, or any person on behalf of 
the Board of Administration or, as the 
case may be, the Board of Management, 
is a party, or which are in favour of the 
Board of Administration or, as the case 
may be, Board of Management, shall, in 
so far as they relate to any purpose, or 
affairs, of the Lady Hardinge Medical 
College and Hospital, or, as the case 
may be, the Kalavati Saran Hospital, be 
of as full force and effect against, or in 
favour of, the Central Government, and 
may be enforced or acted upon ag fully 
and effectually as if in place of the Board 
of Administration or, as the case may be, 
the Board of Management, the Central 
Government had been a party thereto or 
as if they had been issued in favour of 
the Central .Government, 


(2) If, on the appointed day, any suit, 
appeal or other proceeding of whatever 
mature in relation to the Lady Hardinge 
Medical College and Hospital, or, as the 
case may be, the Kalavati Saran Hos- 
pital, or any affair of the Lady Hardinge 
Medical College and Hospital or the 
Kalavati Saran Hospital, is pending by, 
-or against, the Board of Administration 
or, as the case may be, the Board of 
Management or the Treasurer or any 
other person, the same ghall not abate, 
be discontinued or be, in any way, pre- 
judicially affected by reason of the tran- 
sfer.of the Lady Hardinge Medical Col- 
lege and Hospital to the Central Govern-~ 
ment or by reason of the assumption of 
management of the Kalavati Saran Hos- 
pital by the Central Government, .or of 
anything contained in this Act; but the 
suit, appeal or other proceeding may be 
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continued, prosecuted and enforced by og 
against the Central Government. 


12. Contracts, in bad faith or detri- 
mental to the interests of Lady Hardinge 
Medical College and Hospital and Kala- 
vati Saran Hospital to be cancelled or 
varied. — (1) Notwithstanding anything 
contained in section 11, the Central Gov- 
ernment may, if satisfied after such in- 
quiry as it may think fit, that any con- 
tract or agreement entered imto before 


the appointed day between the Board of 


Administration or Board of Management 
or any member thereof, in relation to 
fhe Lady Hardinge Medical College and 
Hospital, or, as the case may be, the 
Kalavati Saran Hospital, or any affairs 
connected with the Lady Hardinge Medi- 
cal College and Hospital or the Kalavati 
Saran Hospital, has been entered into in 
bad faith, or is detrimental to the inte- 
rests of the Lady Hardinge Medical Col- 
lege and Hospital. or, as the case may be, 
the Kalavati Saran Hospital, it may make 
an order cancelling or varying (either 
unconditionally or subject to such condi~ 
tions as it may think fit to imopse for 
the purpose) such contract or agreement 
and thereafter the contract or agreement 
shall have effect accordingly : 


Provided that no contract or agreement 
shall be cancelled or varied except after 
giving to the parties to the contract or 
agreement a reasonable opportunity - of 
being heard, 


(2) Any person aggrieved by am order 
made under sub-section.(1), may make an 
application to the principal court of civil 
jurisdiction within the local limits of 
whose jurisdiction the Lady Hardinge 
Medical College and Hospital, or, as the 
case may be, the Kalavati Saran Hospi~ 
tal ig situated, for the variation or rever- 
sal of such order and thereupon such 
court may confirm, modify or reverse 
such order, 


13. Duty to deliver possession of pro- 
perty, etc. — (1) On the transfer to, and 
the vesting in the Central Government of 
the Lady Hardinge Medical College and 
Hospital, and on the assumption of the 
management of the Kalavati Saran Hos- 
pital by the Central Government,— 


(a) the Board of Administration, or, as 
the case may be, the Board of Manage- 
ment, and every person in whose posses- 
sion, custody or control any property or 
asset specified in sub-section (1) of sec- 
tion 3, or any property or asset pertain- 
ing to the Kelavati Saran Hospital may, 
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be, shall deliver the same to such officer 
or other person ag may be authorised by 
the Central Government in this behalf; 


(b) the Board of Administration or, as 
the case may be, the Board of Manage- 
ment, and every person who, immediately 
before such vesting or assumption, has 
in his possession, custody or control any 
books, documents or other papers relating 
to..the Lady Hardinge Medical College 
and Hospital, or the Kalavati Saran Hos- 
pital, shall be liable to account for the 
said books, documents and papers to the 
@entral Government and shall deliver 
them up to the Central Government or to 
such officer or other person as may be 
euthorised by the Central Government in 
this behalf. 


(2) Without prejudice to the other pro- 
vistons contained in this section, it shall 
be lawful for the Central Government to 
take all mecessary steps for taking posses- 
sion of all properies and assets which 
have been transferred to, and vested im, 
it under this Act, or in relation to which 
the management has been assumed by it 
under thig Act. 


14. Penalty.—Any person who,— 


(a) having in his possession, custody or 
control any property held for the pur- 
poses of the Lady Hardinge Medical Col- 
lege and Hospital or the Kalavati Saran 
Hospital, wrongfully withholds such pro- 
perty from the Central Government; or 


(b) wrongfully obtains possession of, or 
retains, any property held for the pur- 
poses of the Lady Hardinge Medical Col- 
lege and Hospital, or the Kalavati Saran 
Hospital; or 

(c) wilfully withholds or fails to fur- 
nish to the Central Government any 
books, documents or other papers relating 
to the Lady Hardinge Medical College 
and Hospital or the Kalavati Saran Hos~ 
pital; or 

(d) fails to deliver to the Central Gov- 
ernment any assets, books or other docu- 
ments in his possession, custody or con- 
trol relating to the Lady Hardinge 
Medical College and Hospital or the 
Kalavati Saran Hospital; or 


(e) wrongfully removes or destroys 
any property held for the purposes of 
the Lady Hardinge Medical College and 
Hospital or the Kalavati Saran Hospital; 
or 


(f) wrongfully uses any property held 
for the purposes of the Lady . Hardinge 
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Medical College and Hospital or the 
Kalavati Saran Hospital, 


shall be punishable with imprisonment 
for a term which may extend to two 
years, or with fine which may extend to 
ten thousand rupees, or with both. 


15. Offences by companies. — (1) 
Where an offence under this Act has 
been committed by a company, every 
person who, at the time the offence was 
committed, was in charge of, and was 
responsible to, the company for the con- 
duct of the business of the company, as 
well as the company, shall be deemed to 
be guilty of the offence and shall be 
liable to be proceeded against and punish- 
ed accordingly : 


Provided that nothing contained in this 
sub-section shal] render any such person 
liable to any punishment, if he proves 
that the offence was committed without 
his knowledge or that he had exercised 
all due diligence to prevent the commis- 
sion of such offence. 


(2) Notwithstanding anything. . con- 
tained im sub-section (1), where. any 
offence under this Act has been commit- 
ted by a company and it is proved that 
the offence has been committed with the 
consent or connivance of, or is attribut- 
able to any meglect on the part of, any 
director, manager, secretary or other 
officer of the company, such director, 
manager, secretary or other officer shall 
be deemed to be guilty of that offence 
and shall be liable to be proceeded 
against and punished accordingly. 


Explanation.—For the purposes of this 
section,—- 


(a) “company” means any body corpo- 
rate and includes a firm or other associa- 
tion of individuals; and 

(b) “director”, in relation to a firm, 
means a partner in the firm. 


16. Protection of action taken in good 
faith. — No suit, prosecution or other 
legal proceeding shall lie against the 
Central Government or any of its offi- 
cers or other employees for anything 
which is in good faith done or intended 
to be done under this Act. 


17. Cognizance of offences. — Notwith- 
standing anything contained in the Code 
of Criminal Procedure, 1973, no court 
shall teke cognizance of any offence 
under this Act except on a complaint, in 
writing, made by the Central Govern~ 
ment or any officer. authorised in this 
behalf by that Government, 
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18. Indemnity. — Every officer of the 
Central Government shall be indemnified 
by the Central Government agaimst all 
losses and expenses incurred by him in, 
or in relation to, the discharge of his 
duties under this Act except such as 
have been caused by his own wilful act 
or default. - E 


19. Power to make als, —— (1) The 
Central Government may, by notification 
-in the Official -Gazette, make rules to 
carry out the provisions of this Act. 


(2) Every rule made by the Central 
Government under this Act shall be laid, 
as soon aS may be after it is made, be- 
fore each House of Parliament while it is 
in session for a total period of thirty days 
which may be comprised im one session 
or in two or more successive sessions, 
and if, before the expiry of the session 
immediately following the session or the 
successive sessions aforesaid, both Houses 
agree in making any modification in the 
rule or both Houses agree that the rule 
should not be made, the rule shall there- 
after have effect only in such modified 
form or be of no effect, as the case may 
be; so, however, that any such modifica- 
tion or annulment shall be without pre- 
judice to the validity of anything pre- 
viously done under that rule. 


THE INLAND STEAM-VESSELS 
(AMENDMENT) ACT, 1977 


(Act No. 35 of 1977)* 
{7th December, 1977] 


An Act further to amend the Inland 
Steame-vessels Act, 1917. 


Be it enacted by Parliament in the Twenty- 
eighth Year of the Republic of Indis ag 
follows :-— 


1. Short title and commencement. — 
(1) This Act may be called THE INLAND 
STEAM.VESSELS (AMENDMENT) ACT, 
1977. 


(2) It shall come into force on such date ag 
the Central Government may, by notification 
in the Official Gazette, appoint and different 
dates may be appointed for different provi- 
sions of this Act. 


2, Amendment of long title. — In the 
Inland Steam-voasels Act, 1917 (hereinafter 


[*}] Received the assent of the President on 
7-12-1977 Act published in Gaz. of India, 
7-12-1977, Part H-S. 1, Ext., p. 409. 

For Statement of Objects and Reasons, see Gaz. 
of Pa 22.7-1977, Part 11-5, 2, Ext., 
D. 
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referred to ag the principal Act), in the ies 
title, for the words “Inland Steam-vessela,”” 
the words ‘Inland Vegsels’’ shall be substi- 
tuted. > 


3. Amendment of preamble. — In the 
preamble to the principal Act, for the words 
‘inland steam.vessels,” the words ‘'inland 
vessels” shall be substituted. 


4. Amendment of section 1. -~ In sec. 
tion 1 of the principal Act, in sub-section (1), 
for the words “Inland Steam-vesgels’, the 
words ‘Inland Vessels” shall be substituted. 


5. Substitution of references to steam 
vessel by mechanically propelled vessel. ~ 
Throughout the principal Act, except in the 
long title, preamble and section 1, for the 
words '‘steam.veagel” and "steam. vessels,” 
wherever they occur, the words ‘mechani. 
cally propelled vessel’ and “mechanically 
propelled vessels” shall, respectively, be sub- 
stituted. 

8. Amendment of section 2. — Section 2 
of the principal Act shall be renumbered as 
aub.gedtion (1) thereof, and— 

{ii) in sub-section (1) ag so renumbered — 

(a) for clause (1), the following clause shall 
be substituted, namely :— 

(a) ‘inland vessel” or ‘‘inland mechani- 
cally propelled vessel” moans a mechanically 
propelled vessel which ordinarily plies on any 
inland water;’; 


(b) clause (2) shall be lettered as clause (b); 

(a) after clause (b) as so lettered, the 
following clause shall be inserted, namely :— 

‘(o) "mechanically propelled vessel” means 
every description of vesgel propelled wholly 
or in part by electricity, steam or other 
mechanical power’: 

(d) clauses (8) and (4) shall be lettered as 
clauses (d) and (e) respectively: 

(e) clause (5) shall be omitted; 

(£) clauses (6), (7) and (8) shall be lettered 
as olausss (f), (g) and (h) respectively ; 

(ii) after sub-sectoin (1) as so renumbered, 
the following sub-.gection shall be inserted, 
namely :— 


(9) Any reference to the Inland Steam- 
vessels Act, 1917, in any law for the tima 
being in force or in any instrument or other 
document shall be construed as a reference to 
the Inland Steam-vessele Act, 1917.’’. 


7. Amendment of section 7. — In sec- 
tion 7 of the principal Act.— 

(i) in item (iii), the word “and” occurring 
at the end shall be omitted; 

(ii) after item (iii), the following item shall 
be inserted, namely :— 

‘iiia) the nature and quantum of cargo 
which the mechanically propelled vessel ia, in 
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the j Judgment of the surveyor, ‘fit to Garry; 
an 


8, Amendment of section 19E.—In sec. 
tion 19E of the principal Act, in sub- 
section (2), for the words and figures ‘‘regia- 
tered under the Indian Companies Act, 1913,” 
the words and figures “within the meaning’ of 
section 3 of the Companies Act, 1956’ shall 
be substituted. 


9. Omission of section 19G, — Seo. 
‘ion 19G of the principal Act shall be omitted. 


10. Amendment of section 19.I. — In 
section 19.f of the principal Act, — 

(i) in sub-section (2),— 

(a) for the words “inland waters of more 
than one State”, the words ‘‘inland waters of 
any other State” shall be substituted; 


(b) the proviso shall be omitted; 

(ii) after gub.sestion (2), the following sub- 
Baction shall be inserted, namely: — 

(3) When an inland mechanically pro. 
pelled vessel registered in one State hag 
been kept in another’ State for a ‘period 
exceeding twelve months, the owner or mas- 
ter of the vessel shall make an application 
under section 19K to the registering autho- 
rity, within whose jurisdiction the vegga] 
then is, for the transfer of registry from the 
registering authority of the place where the 
vessel is regigtered.”’. 


11. Amendment of section 19K. — In 
section 19K of the principal Act, — 


(i) in sub-section (1), for the words “the 
registering authority of the place where the 
vessel is registered,” tha words :‘'the regis. 
tering authority of the State in which tha 
vessel is kept” shall be substituted; 


(ii) in sub-section (2), for the words ‘‘the 
registering authority of the intended place of 
registry with a copy of all particulars relat- 
ing to the vezael,” the words ‘‘the registering 
authority of the place where the vessel ig 
registered” shall be substituted; 

(iii) for sub.gectiong (3) and (4), the follow. 
ing gub-seations shall be substituted namely: — 

(3) The certificate of registration in res. 
peci of the vessel shall be delivered up to the 
registering authority of the intended place of 
registry along with the application. 

(4) On receipt of the application under sub- 
zection (1) and the prescribed fee, if any, the 
registering authority of the intended place of 
registry shall enter in its register book all 
the particulars relating to the vessel and 
grant a fresh certificate of registration in 
respect of the vegsel and thenceforth such 
vessel shall be considered as ragigtered at 

-éhe new place of registry. 
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(5) A State Gavaniment may make rulss 


_ under section 19R requiring the owner or 


master of an inland mechanically propelled 
vessel not registered within the State which 
is brought into or is, for the time being in 
the State, to furnish to a prescribed autho- 
rity in the State such information with res- 
pect to the inland mechanically propelled 
vessel and its registration as may be pres- 
cribed.”, 


12. Amendment of section 19M. — In 
section 19M of the principal Act, in sub-sec. 
tion (1), in the proviso, for the words and 
figures ‘algo registered under the Merchant 
Shipping Act, 1894, ss amended by any sub. 
sequent enactment,” the words and figuras 
‘registered or deemed to be registered under 
the Merchant Shipping Act, 1958” shall be 
substituted. 


13. Insertion of new section after sec. 
tion 190. — After section 19Q of the princi- 
pal Act, the following section shall be in. 
gerted, namely:— 


Mortgage of mechanically propelled 
vessel or share. — ‘19QA. The provisions 
of sections 47, 48, 49, 60, 51, 52 and 53 of 
the Merchant Shipping Act, 1958, shall 
mutatis mutandis apply, in relation to the 
mortgage of a mechanically propelled vesgel 
as they apply in relation to ships, subject to 
the following modifications, namely:— 

(a) in sections 47, 48, 49, 50, 51, 52 and 
53, references to “ship” “registrar? and 

“register book,” wherever they occur, shall, 
respectively, be construed as references to 
“mechanically propelled vessel,” ‘‘register- 
ing authority” and '“book of registration;” 


(b) in section 47, in sub-section (1), for 
the worda ‘‘the registrar of the ship's port 
of registry shall record it in the register 
book,” the words “the registering authority 
shall record it in the book of registration” 


‘shall ba gubstituted.’. 


14. Amendment of section 19R. — In 
section 19R of the principal Act, in gub-sec. 
tion (2),— 

(a) after clause (f), the following Minas 
shall be inserted, namely:-~ 

(fa) prescribe the authority and provide 
for furnishing to such authority the informa- 
tion with respect to the inland mechanically 
propelled vessel and iis registration under 
gub-section (5) of section 19K;” 

(b) after clause (g), the following clause 
shall be inserted, namely:— 

a''(ga) provide for the form of instrumeni 
creating a mortgage of a mechanically pro- 
palled vessel or a share therein or transfer of 
any such mortgage;”. 
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15. Insertion of new section after sec- 
tion 19R.— After section 19R of the principal 


Act, the following section shall be inserted, 
namely:— 


Certain certificates issued under Mer- 
‘chant Shipping Act to be valid under 
‘this Act. — ‘198. Every certificate of regis- 
try and every certificate of survey issued in 
respect of a mechanically propelled vessel 
under the Merchant Shipping Act, 1958, 
shall be valid and effective ag s certificate of 
registration or certificate of survey, ss the 
case may be, issued under this Act and the 
relevant provisions of this Act shall apply in 
relation to such vessel ag they apply to an 
inland mechanically propelled vessel regis. 
tered under this Act.”. 

16. Amendment of section 22.—In 
section 22 of the principal Act, in sub-section 
(1), for the words and figures ‘‘before the 
first day of April 1890,’ the words and 
figures ‘for a period of three years before 
‘the first day of November, 1956” shall be 
substituted. 


17. Amendment of section 22A. — In 
section 22A of the principal Act, in sub-sec. 
tion (1), in clause (b), for the words and 
figures ‘certificate granted under the Indian 
Steamships Act, 1884”, the words and figures 
"certificate granted or deemed to be granted 
under the Merchant Shipping Act, 19858” shall. 
be substituted. 


18. Amendment of section 25.—In gge 
tion 25 of the principal Act.— 


(i) in clause (a), for the words and figures 
“certificate granted under the Indian Mer. 
chant Shipping Act, 1859, or granted under, 
or continued in force by. the Merchant’ Ship. 
ping Aci, 1894”, the words and: figures 
“osrtificate granted or deemed to be granted 
under the Merchant Shipping Act, 1958” shall 

be substituted: 


(ii) in clause (b), for words and figures “or 
the Indian Steamships Act, 1884, or granted 
under, or continued in force by, the Merchant 
Shipping Act, 1894", the words and figures ‘‘or 
granted or deemed to be granted under the 
Merchant Shipping Act, 1958” shall be sub. 
stituted. 


19. Amendment of section. 26.—In sao. 
tion 28 of the principal Act, in clause (b), for 
the words and figures ‘'gdrtificate granted 
under the Indian Steamships Act, 1884”, the 
words and figures ‘‘certificate granted or 
deemed to be granted under the Merchant 
Shipping Act, 1968” shall be substituted; 


20. Amendment of section 28.—In geo. 
‘tion 28 of the principal Act,—~— 
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(i) in clause (a), for the words. and figures 

“certificate granted under the Indian Mer. 
chant: Shipping Act, 1859, or granted under, 
or continued in force by, the Merchant Shipp- 
ing Act, 1894”, the words and figures ‘‘serti- 
‘ficate granted or deemed to be granted under 
the Merchant Shipping Act, 1958” shall be 
substituted: 


(ii) in clause (b), for the words and figures: 
“certificate granted under the Indian Steam- 
ships Act, 1884, or an engineer’s certificate. 
granted under, or continued in force by, the 
Merchant Shipping Act, 1894”, the words ané 
figures “certificate granted or deemed to be 
granted under the Merchant Shipping Act, 
1958.’’ shall be substituted. 


21. Amendment of section 33. — In 
sub-seetion (1) of section 33 of the prin- 
cipal Act, for the portion beginning with 


. the words “If a formal investigation” and 


ending with the words "the State Government 
may”, the following shall be substituted, 
namely :— 

“Whenever the State Government is setis- 
fied that it ig necessary or expedient to have s 
formal investigaiion into the facts of any case 
reported under section 32 or otherwise brought 
to its notice, the State Government may.” 


22. Insertion of new Chapter IVA.— 
After Chapter IV of the principal Act, the 
following Chapter shall be inserted, namely: — 


NOHAPIER IVA 


REMOVAL OF OBSTRUCTIONS AND SIMILAR 
HAZARDS IN NAVIGATION 


44A. Raising of or removal of wreck 
impeding navigation, etc. — (1) If any 
mechanically propelled vessel or other vessel 
is wrecked, stranded or gunk in sny inland 
water is or ig likely to become obstruction, 
impediment or danger to the safe and con. 
venient navigation or uge of inland water or 
the landing place or embarkment or part 
thereof, any officer empowered by the State 
Government by notification in the Offcia} 
Gazette in this behalf (hereafter in this Obap. 
ter referred to ag competent officer) shall cause 
the vessel to be raised, removed, blown up or 
otherwise destroyed ag the circumstances may - 
warrant, 


(2) If any property recovered by a compe- 
tent officer acting under sub-section (1) ia un- 
claimed or the person claiming if fails to pay 
reagonable expenses incurred by the competent 
officer under that sub.gection and a further sum 
of twenty-five per cent. of the amount of such 
expenses, the competent officer may sell the 
property by public auction, if the property is 
of a perishable nature, forthwith, and if it ig 
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not of a perishable nature, ai any time not 
less than two months after the recovery 
thereol. 


(3) The expenses and further sum aforeraid 
shall be payable to the competent officer out 
of the sale proceeds of the property, 
and the balance shall be paid to the person 
entitled to the property recovered, or, if 
no guch person appears and claime the 
balance, shall be held in deposit for payment, 
without interest, to the person thereafter 
establishing hig right thereto. 

Provided that the person makes his claim 
within three yeara from the date of the sale. 


(4) Where the sale proceeds of the property 
are not sufficient to meet the expenses and 
further sum aforesaid, the owner of the vessel 
at the time the vessel was wrecked, stranded 
or sunk shall be liable to pay the deficiency 
to the competent officer on demand, and if the 
deficiency be not paid within one month of 
puch demand, the competent officer may reco. 
ver the deficiency from such owner ag if it 
were an arrear of land revenue, 


44B. Removal of obstruction in inland 
water.—(1) The competent officer may re. 
move, Or cause to be removed, any timber, 
raft or other thing; floating or being in any 
part of the inland water, which, in hig opinion, 
obstructs or impedes the free navigation there- 
of or the lawful use of any landing place or 
embarkment or part thereof, 


(2) The owner of any such timber, raft or 
other thing shall be liable to pay the reason. 
able expenses of the removal thereof, and if 
guch owner or any other person has without 
lawful excuse caused any such obstruction or 

‘impediment, or causes any public nuisance 
affecting or likely to affect such free naviga. 
tion or lawful use, he shall also be punighable 
with fine which may extend to one hundred 
rupees. 


(3) The competent officer or any magistrate 
having jurisdiction over the offence may csuge 
any such nuisance to be abated. 


440. Recovery of expenses of removal. 
—If the owner of any such timber, raft 
or other thing, or the person who hag coused 
any such obstruction, impediment or publio 
nuisance. neglects to pay the reasonable ex. 
penses incurred in the removal thereof, within 
one week after demand or within fourteen 
days after such removal has been notified in 
the Official Gazette or in such other manner 
as the State Government may, by general or 
special order direct, the competent officer 
may cause such timber, raft or other thing or 
the materials of any public nuisance so 
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removed, or so much thereof as may be neces. 
sary, to be gold by public auction and may 
retain all the expenses of such removal and 
sale out of the proceeds of the gale, and shall 
pay the surplus of such proceeds or deliver sœ 
much of the thing or materials as may remain 
unsold, to the person entitled to receive the 
game and if no such person appears, shall 
cause the same to be kept and deposited in 
guch manner as the State Government diracis, 
and may, if necessary, from time to time, rea- 
lice the expenses of keeping the same, together 
with the expenses of sale, or further gale cf 
so much of the thing or materials as may 
remain nuosold, 


44D. Removal of lawful obstruction.— 
(1) If any obstruction or impediment to the 
navigation of any inland water has been law- 
fully made or has become lawful by reason of 
the long continuance of such obstruction or 
impediment or otherwise, the competent officer 
shall report the game for the information of 
the State Government and shall, with the 
sanction of the State Government, cause the 
same to be removed or altered, making: 
reasonable compensation to tbe person suffer. 
ing damage by such removal or alteration. 


(2) Any dispute arising out of or concern- 
ing such compensation shall be determined 
according to the law relating to the like 
disputes in the casa of land required for 
public purpoges. 


44H. Fouling of Government moorings. 
—({1) If any mechanically propelled vessek 
hooks or. gets. fouled in any of the buoys or 
moorings laid down by or by the authority of 
the State Government in any part of inland 
water, the master of such vessel shall not, 
nor shall any other person, except in the case 
of emergency. lift the buoy or mooring for the 
purpose of unhooking or getting clear from the 
same without the assistance of tha competent 
officer. 


(2) The competent officer immediately on 
receiving information of such accident, shall 
assist and guperintend clearing of suck 
vessel and the master of the vessel shall, on — 
demand, pay such reagonable expanses as May 
be incurred In clearing the game. 


(3) Any master or other person offending 
against the provisions of this section sball, for 
every such offence, be punishable with fine 
which may extend to one hundred rupees ”. 


23. Amendment of section 45. — In 
section 45 of the principal Act, after clause (bh 
the following clause shall be inserted, 
namely:— 


" (bb) if the holder of such certificate is 
proved to have deserted his vessel or has 
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.absented himself without leave and without 
sufficient reason, from his vessel or from his 
duty; or”. 


24. Amendment of section 53. — In 
section 53 of the principal Act, in sub- 
-section (5), for the words and figures ‘‘sec. 
tion 68 of the Code of Uriminal Procedure, 
1898”, the words and figures ‘‘section 43 of 
the Code of Oriminal Procedure, 1973” shall 
rbe substituted. 


_. 25, Amendment of section 54A. — In 
„section 54A of the principal Act.— 

(i) ‘in sub-section (1), in clauses (a), (b) and 
(c), for the words “per mile”, the words "per 
kilometre” shall be substituted; 

(ii) after sub-section (2), the following sub. 

section shall be inserted, namely:— 

(3) In case of any dispute relating to the 
fixation of the maximum or the minimum rate 
per kilometre which may be charged in res. 
pect of any clags of passengers or of freight 
on goods of any description carried in inland 
mechanically propelled vessel between any 

-stations lying in two States, any one of the 
States may report the matter to the Central 
Government who shall decide the same.”’. 


26. Insertion of new Chapter VIA. — 
After Chapter VI of the principal Act, the 
‘following Obapter shall be inserted, namely: ~- 


‘OHAPTER VIA 


INSURANOGH OF MEOHANIOALLY PROPELLED 
YESSELES AGAINST THIRD PARTY BISKY 


© 540. Application of Chapter VIII of 
the Motor Vehicles Act, 1939, in relation 
to the insurance of mechanically propel- 
iled vessels. —The provisions of Ohapter VIL 
‘of the Motor Vehicles Act, 1939, shall mutatis 
' mutandis apply, in relation to the insurance 
of mechanically propolled vessels against 
third party risks ag they apply in relation to 
motor vehicles, subject to the following modi. 
fications, namely:— 


(a) throughout in Chapter VITI,— 

(i) references to "motor vehicle” or "vehi. 
ale” Bhall be construed as references to 
"mechanically propelled vessel”: 

(ii). references to "publie place” shall be 
‘construed as references to ‘inland water”, 
-and such other congequential amendments as 
the rules of grammar may require shall algo 
be made; l . 

(b) in section 94, 

(i) in sub-section (3), for clause (o), the 
following clause shall bo substituted, na. 
mély:— 

“(o) any State Water Transport Undertak- 
‘ing providing inland water. trangport service, 
where such Undertaking is carried on by — 
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(i) the Central Government or a Stata 
Government; 


(ii) any local authority or any corporation 
or company owned by tha Central Government 
or one or more State Governments or by the 
Central Government and one or more Stats 
Governments.” ; 


(ii) in the Haplanation, in item (iii), for 
the words “State Transport’. the words ‘‘State 
Water Transport” shall be substituted; 

G) in section 95,— 
(i) in sub-section (1),— 


(A) in clauge (b) in sub.clauge (ii), for the 
words ‘‘of a public service vehicle’, the 
words and brackets ‘‘of a mechanically pro- 
pelled vessel used or adapted to be used for 
the carriage of passengers for hire or reward 
(hereinafter referred to aga public service 
vessel)” shall be substituted, 

(B) in the provigo, in clause (i), for sub. 
clauses (b) and (c), the following sub-clauses 
sheall be substituted, namely :— 

(b) ifitisa public service vessel, en- 
gaged as a conductor of the vessel or in exa- 
mining tickets on the vessel, or 

(c) if it is a vesael used or adapted for the 
carriage of goods solely or in addition to pas- 
sengers (hereinafter referred to as goods ser- 
vice vessel), being carried in the vessel, or”; 

(ii) in sub-section (2),— 

(A) in clause (a), for the words ‘‘goods 
vehicle, a limit of fifty thousand rupees”, the 
words ''goods service vessel, a limit of two 
lakhs and fifty thousand rupees” shall be sub- 
stituted, 

(B) in clauge (b), — 

(1) in gub-clause (i), for the words '‘‘fifty 
thousand rupees’ the words “two lakhs and 
fifty thousand rupees” shall be substituted; 

(2) in sub-clause (ii), — 

(a) in paragraph (3), for the words ‘‘ona 
lakh”, the words '‘five lakhs” shall be sub. 
stituted: 

(b) in paragraph (4), the words ‘‘where 
the vehicle is a motor cab, and five thousand 
rupees for each individual passenger in any 
other ogge” shall be omitted; 

(O) in clause (d), for the words "a limit of 
rupees two thousand”, the words ‘a limit 
of ten thousand rupees” shall be substituted; 

(d) in section 96,— 

(i) in sub-section (2), in clause (b), — 

(A) for sub-clause (i), the following a :. 
clause shall be eubstituted, namely :— 

(i) a condition excluding the use of the 
mechanically propelled vessel — 

(a) for hire or reward, where the vessel 
is on the date of the contract of insurance, a 
vessel not covered by a certificate of registra- 
tion, or 
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- (b) for organised racing or speed testing, or 

(e) for purpose not allowed by the certi- 
cate of registration under which the vasgal 
dg used, where the vessel is a public service 
vesgel or a goods service vessel, or”; 


(B} in sub-clause (ii), — 


(1) for the words "not duly licensed”, the 
words and figures ‘‘not holding a certificate 
granted under Chapter III of the Inland 
Vessels Act, 1917” ghalt be substituted, 


(2) for the words "a driving licence”, the 
words and figures ‘‘a certificate granted under 
‘Chapter III of the Inland Vegselg Act, 1917” 
Shall be substituted; 

(ii) in sub.section (2A), after the words 
“obtained from a Court”, the words “in the 
State of Jammu and Kashmir or” shall be 
inserted; l 

(iii) in the proviso to sub.gection (2A) and 
in gub.section (6), after the words ‘‘corres- 
ponding law”, the words ‘of the State of 
Jammu and Kashmir or” shall be ingerted; 


(e) after section 105, the following section 
@hali be ingerted, namely :— 


105A. Duty of driver in case of accident 
and injury to a person. — ‘When any per- 
gon is injured or any property of third party 
is damaged as a result of an accident in which 
an inland mechanically propelled vessel is 
anvolved, the master or the driver of the 
vessel or other person in charge of the vessel 
ghall— 

(a) take all reasonable»steps to secure modi. 
cal attention for the injured person, and, if 
necessary, convey him to the nearest hospital, 
unlesy the injured person or hig guardian in 
‘ease he is a minor, desires otherwise; 


(b) give on demand by a police officer any 
information required by him, or, if no police 
officer i3 present, report the circumstances of 
the occurrence ab the nesrest police station as 
goon as possible, and in any case within 
twenty-four hours of the occurrence,” 

(f) in section 106,— 

(A) in sub-section (2), for the word and 
figures ‘“‘section 89°, the word, figures and 
detter ‘section 105A”’ shall be substituted; 

(B) in sub.gection (2A), in the proviso, for 
the words “transport vehicle’, the worda 
“public service vessel or goods service vessel” 
ghall be substituted; 

(g) in section 107, for the words “whether 
by payment of a tax or otherwise for autho- 
rity to use the vehicle in a: public place to 
produce such evidence &s may be prescribed 
by those rules to the effect that either’, the 
words “for a certificate of survey or a certi- 
cate of registration in respect of such vessel 
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to produce such evidence as may be prescribed 
to the effect that either” shall be substituted; 

(h) in section 108,— 

(A) for the words "transport vehicle”, 
wherever they occur, the words ‘‘public 
service vessel or goods service vessel’ shall 
be substituted, and such other consequential 
amendments as the rules of grammar may 
require shell also be made; 

(B) in gub.gection (1) in clause (e), — 

(1) for the words “twenty-five thougand 
rupees for the first fifty vehicles’, the wordg 
one lakh rupees for the first fifty mechani- 
cally propelled vessels” shall be substituted, ` 


(2) for the words "one hundred and fifty 
thousand rupees”, the words “two lakhs and 
fifty thousand rupeeg” shall be substituted; 


(i) for section 110 to section 110B, the 
following sections shall, respectively, be sub- 
stituted, namely :— 


"110. Claims ‘Tribunals. — (1) The 
State Government may, by notification in the 
Official Gazette, constitute one or more Inland 
Vessela Accidents Olaims Tribunals (herein- 
after referred to ag the Claims Tribunals) for 
Such area as may be specified in the notifica. 
tion for the purpose of adjudicating upon 
claims for compensation in respect of accidents 
involving the death of, or bodily injury to, 
persons arising out of the uge of mechanically 
propelled vessels or damage to any property 
of a third party go arising, or both: 

Provided that where such claim includes a 
claim for compensation in respact of damage 
to property exceeding rupees ten thousand the 
Glaimant may, at his option, refer the claim 
to a civil court for adjudication and where a 
reference is so made the Olsims Tribunal 
shall have no jurisdiction to entertain any 
question relating to such claim. 

(2) A Claims Tribunal shall consist of such 
number of members ag the State Government 
may think fit to appoint and where it consists 


: of two or more members, one of them ghall 


be appointed as the Ohairman thereof. 

(3) A person shall not be qualified for 
appointment as # member of a Claims Tribunal 
unless he — 

(a) is, or hag been, a Judge of a High 
Court, or 

(b) is, or has been, a District Judge, or 

(c) is qualified for appointment as a Judga 
of the High Court. ` 7 

(4) Where two or more Claims Tribunals 
are constituted for any area. the State Govern- 
ment may, by general or special order, regu- 
late the distribution of business among them. 


110A. Application for compensation. — 
(1) An application for compensation arising 
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out of an accident of the nature specified in 
sub-section (1) of section 110 may be made— 


(a) by the person who has sustained the 
injury, or 

(b) where death has resulted from the 
accident, by all or any of tbe legal represen. 
tatives of the deceased, or 


(c) by any agent duly authorised by the 
pergon injured or all or any of the legal repre. 
sentatives of the deceased, as the cage may 
be: 


Provided that where sll the legal repre- 
sentatives of the deceased have not joined in 
any such application for compensation, the 
application shall be made on behalf of or for 
the benefit of all the legal representatives of 
the deceased and the legal representatives 
who have not so joined, shall be impleaded 
as respondents to the application. 


(2) Every application under sub.section (1) 
Bhall be made to the Claims Tribunal heving 
jurisdiction over the area in which the acai- 
dent occurred, and shall be in such form and 
ehall contain auch particulars as may be pre. 
scribed. 


(3) No application for compensation under 
this section shall be entertained unless it is 
made within six months of the ocaurrence of 
the accident ; 


Provided that the Claims Tribunal may 
entertain the application after the expiry of 
the ssid period of six months if it is satisfied 
that the applicant was prevented by sufficient 
cause from making the application in time. 


110AA. Option regarding’ claim for 
compensation in certain cases,——Notwith. 
standing anything contained in the Workmen’s 
Compensation Acs, 1923, where the death or 
bodily injury to any person gives rise to a 
claim for compensation under this Act and 
also under the Workmen’s Compensation Act, 
1923, the person entitled to compensation may 
claim such compensation under either of thosa 
Acts bué not under both, 


1108. Award of Claims Tribunal.— On 
yeceipt of an application for compengation 
made under section 110A, the Olaims Tribunal 
shall, after giving the parties an opportunity 
of being heard, hold an inquiry into the claim 
and may make an award determining the 
amount of compensation which appears to if to 
be just and specifying the peraon or persone 
to whom compensation shall be paid; and in 
making the award the Claims Tribunal shall 
specify the amount which shall be paid by the 
insurer or owner or master or driver of the 
vessel involved in the accident or byall or any 
.of them. as the cage may be”; 
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(i) in section 1100, for the words. figures 
and letters ‘section 195 and Chapter XXXV 
of the Code of Criminal Procedure, 1898,’. the 
words, figures and letters ‘section 195 and 
Chapter XXVI of the Code of Criminal Proce- 
dure, 1973” shall be substituted.’ 


27. Amendment of section 58. — In see- 
tion 58 of the principal Act, for the words 
ten rupees”, the words ‘‘one hundred rupess’” 
shall be substituted. 


28. Insertion of new section 58A.— 


- After section 58 of the principal Act. the fol- 


lowing section shall be inserted, namely: — 


“58A. Penalty for carrying excessive 
quantity of cargo on board.—If an inland 
mechanically propelled vessel hag on board or 
in any part thereof cargo which is in excess of 
the cargo set forth in the certificate of survey 
ag the quantity of cargo which the vessel or 
the part‘ thereof is, in the ‘judgment of the 
surveyor, fit to carry, the owner and the 
master shall, each, in addition to the penalty 
to which he may be liable under the provi- 
sions of section 58, be punishable with fine 
which may extend — 

(a) in the case of first offence, to five hundre 
ed rupees; a 

(b) in the case of any second or subsequent 
offence, to one thousand rupeer.”’. 


29. Insertion of new sections after seca | 
tion 62. — After section 62 of tha principal 
Act, the following sections shall be inserted, 
namely:— 

"62A. Punishment for offences relating 
to accident.—If the master or the driver or 
other person in charge of the inland mesha- 
nically propelled vessel fails to report an acei- 
dent in which his vessel is involved as requir- 
ed under Ohapter VIA, he shall ba punighable 
with imprisonment for a term which may 
extend to three months, or with fine which 
may extend to five hundred rupees, or with 
both, or, if having been previously convicted 
of an offence under this section, he is again 


“convicted of an offence under this section, with 


imprisonment for a term which may extend to 
six months, or with fine which may extend ta 
one thousand rupees, or with both. 


62B. Penalty for using uninsured 
mechanically propelled vessel, — If any 
person uses a mechanically propelled vessel or 
Causes or allows a mechanically propelled 
vessel to be used without a policy of insurance 
complying with the requirementa of Chapter 
VIA, he shall be punishable with fine which 
may extend to one thousand rupees. 


62C. Penalty for neglect or refusal to 
give information as toinsurance or to 
produce certificate of insurance.—If any 
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person without. reasonable cause neglects or 
refuges to giva information as to insurance or 
to produce the certificate of insurance under 
the provisions contained in Ohapter VIA, he 
shall be punishable with fine which may ex. 
tend to one hundred rupees.” 


30. Insertion of new sections after sec- 
tion 63. — Section 63A of the principal Act 
shall be renumbered as section 63D and 
before section 63D as so renumbered, the 
following sections shall be inserted, namely: — 


"63A. Desertion and absence without 
jeave.—If any person employed or engaged in 
any €apadity on board & mechanically propell. 
ed vessel commits any of the following offen. 
ees, he shall be liable to be punished sum. 
marily as follows :— 


(a) if he deserts from his mechanically pro. 
pelled vessel he shall be guilty of the offence 
of desertion and be liable to forfeit all or any 
of the property he leaves on board of the 
vessel and of wages he has then earned and 
also to imprisonment which may exiend to 
¢hrea months; 

(b) if he neglects or refuses, without reason- 
able causa, to join hig mechanically propelled 
vessel or to proceed on any voyage in his 
vessel or is absent without leave at any time 


within twenty.four hours of the vessel sailing 


from a port or ghat either at the commence: 
ment or during the progress of a voyage or is 
absent at any time without leave and without 
sufficient reason from hig vessel or from his 
duty» he shall, if offence does not amount to 
desertion or is not treated ag such by the 
master, be guilty of the offence of absence 
without leave and be liable to forfeit out of 


his wages a sum not exceeding two days’ pay i 


and in addition for every twenty-four hours 
of absence either a sum not exceeding aix 
days pay or any expenses properly incurred 
in hiring a substitute and also to imprison- 
ment which may oxtend to two months. 


63B. General offences against disc, 
ipline.~—- If any person employed or engaged 
in any capacity on board 2 mechanically pro- 
pelled vessel commits any of the following 
offences, he shall be guilty of an offence 
against discipline and he ghall be liable to be 
punished summarily as follows :— 

(a) if he quits the mechanically propelled 
vessel without leave after her arrival at the 
port or ghat or port or ghat of delivery, he 
shall be liable to forfeit out of his wages a 
gum not exceeding one month’s pay; 

(b) if he is guilty of wilful disobedience to 
any lawful command or neglect of duty, he 
shall be liable to forfeit ont of his wages a 
gum not exceeding two days’ pay: 
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(c) if he is guilty of continued wilful dis- 
obedience to lawful command or continued 
wilful neglect of duty, he shall be liable io 
imprisonment which may extend to one 
month and also to forfeit over every twenty- 


-four hours Gontinuance of disobedience or 


neglect either a sum not exceeding six days’ 
pay or any expenses properly incurred in 
hiring & subsiitute; 

(d) if he assaults the master or any other 
officer of the vessel, he shall be liable to im. 
prisonment for 'a term which may extend to 
three monthg or with fine which may extend 
to five hundred rupees, or with both; 


(a) if he combines with any of the officers 
to disobey to lawful commands or to neglect 
duty or to impede the navigation of the vessel 
or rétard the progress of the voyags, he shall 
be liable to imprisonment for a term which 
may extend to three months or with fina 
which may extend to five hundred rupees, or 
with both; 


(f) if he wilfully damages his mechanically 
propelled vesel or commits criminal’ mis- 
appropriation or breach of trust in respect. of 
or wilful damages to any of her stores or 
cargo, he shall be liable to forfeit out of his 
wages & sum equal to the loss sustained and 
also imprisonment which may extend to three 
months. 


680. Entry of offence in official log- 
book, — If any offence within the meaning of 
this Act of desertion or absence without leave 
or against discipline is committed or if any 
act of misconduct is committed for which the 
offender's agreement imposes fine and it is 
intended to enforce the fine, — 


(a) an entry of the offence or acts shall ba 
made in the official log.book and signed by tha 
master and one of the persons employed or 
engaged in any capacity on board of the 
mechanically propelled vessel; 


(b) the offender shall be furnished with a 
copy of the entry and have the same read 
over distinctly and audibly to him and may 
thereupon make such reply thereto as he 
thinks fit; 

(o) a statement of a copy of the entry 
having been so furnished and entry having 
been go read over and the reply, if any, made 
by the offender shall likewise be entered and 
signed in the manner aforesaid; 


(d) in any subsequent legal proceedings the 
entries by this section required shall, if 
practicable, be produced or proved, and, in 
default of anch production or proof, the ot 
hearing the case may in its discretion refuge 
to receive oe of the pine or act of 
migconduct,’ 
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31. Substitution of new section for sec- 
tion 69. — For section 69 of the principal 
Act, the following section shall be substituted, 
namely :— 


69. Exemption to Government vessels 
from fees.—'"'The State Government may, 
by notification in the Official Gazette, 
exempt all or any mechanically propelled 
' vessel belonging to or in the service of 
` Government from payment of any fees pay- 
able by or under this Act.’”. 


32. Amendment of section 72A.— In 
section 72A of the principal Act,— 

(i) for the worda ‘‘of a province in Pakis- 
tan,” the words “of Bangladesh” shall be 
substituted; | 

(ii) for the words “that Dominion,” the 
words '‘that country”. shall be substituted. 


33, Omission of section 73.—Section 73 
of the principal Act shall be omitted. 


34. Amendment of section 74. 
section 74 of the principal Act,— 

(i) in sub-section (1), for the words “on a 
Stato Government,” the words "on the Cen. 
tral Government or a State Goverment” ghall 
be substituted ; 

(ii) after sub.gection (2), the following sub- 
section shall be inserted, namely :— 

(3) Every rulo made by the Central 
Government under this Act shall be laid, as 
soon as may be after it is made, before each 
House of Parliament, while it is in session, 
-for s total period of thirty days which may 
bs comprised in one session or in two or more 
smecessive sessions, and if, before the expiry 
of the gession immediately following the 
session or the successive sessions aforesaid, 
both Houses agree in making any modification’ 
in the rule or both Houses agree that the rule 
should not be made, the rule shall thoreafter 
have effect only in such modified form or be 
of no effect, as the case may be; so however, 
that any such modification or annulment shall 
be without prejudice to the validity of any. 
- thing previously done under that rule.”. 

. THE WATER (PREVENTION AND 
CONTROL OF POLLUTION) 
CESS ACT, 1977 


(Act No. 36 of 1977)* 
[7th December, 1977] 


An Act to provide for the levy and col- 
lection of a cess on water consumed 
by persons carrying on certain indus. 


(*] Received the assent of the President on 
7-12-1977—~Act published in Gaz of India; 
7-12.1977—Part II-S. l Ext. P. 427. 

For Statement of Objects and Reasons, see 
Gaz. of India; 14-11-197 7—Part Il-S. 2, 
Ext. P. 564. 


— In 
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tries and by. local authorities, with a 
view to augment the resources of the 
Central Board and the State Boards 
for the prevention and control of 
water pollution constituted under the 
Water (Prevention and Control of 
Pollution) Act, 1974. 


Be it enacted by Parliament in the Twenty. 
eighth Year of the Republic of India as fol- 
lows:— 


1. Short title, extent, application and. 
commencement.—(1) This Act may be call- 
ed THE WATER (PREVENTION AND CON. 
TROL OF POLLUTION) CESS AOT, 1977, 


(2) It extends to the whole of India exoept- 
the State of Jammu and Kashmir. 

(3) Subject to the provisions of sub-.sec.. 
tion (2), it applies to all the States to which 
the Water (Prevention and Control of Pollu.. 
tion) Act, 1974 applies and the Union terri- 
tories. 

(4) Ii shall come into force on such date se 
the Oentral Government may, by notification 
in the Official Gazette, appoint. 


2. Definitions. — In this Act, unless the 
context otherwise requiresi-— 

(a) “local authority” means 8 municipal 
corporation or @ municipal council (by what- 
aver name called) or a cantonment board or 
any other body, entrusted with the duty of 
supplying water under the law by or under 
which it ig constituted; 

(b) ‘‘prescribed” means prescribed by rules 
made under this Act. 

(c) "specified industry” means any industry: 
specified in Schedule I; 

(d) words and expressions used but not 
defined in this Act and defined in the Water 
(Prevention and Control of Pollution) Act. 
1974 shall have the moenanings respectively 
agsigned to them in that Act. 


3. Levy and collection of cess. — {1} 
There shall be levied and collected a cess for 
the purposes of the Water (Prevention and 
Control of Pollution) Act, 1974 and utilisa. 
tion thereunder. 

(2) The cess under gub.section (1) shall be 
payable by— 

(a) every person carrying on any specified 
industry; and 

(b) every local authority, 
and shall be calculated on the basis of the 
water consumed by such person or looa} 
authority, as the case may be, for any of the 
purposes specified in column (1) of Schedule 
I, at such rate, not exceeding the rate speci. 
fied in the corresponding entry in column (2) 


thereof, ss the Central Government may, by 


4878 


notification in the Official Gazette, from time 
to time, specify. 


(3) Where any local authority supplies 
water to any person Carrying on any specified 
industry or to any other local authority and 
such pergon or other local authority is liable 
te pay cess under sub-section (2) in respect 
of the water so supplied, then, notwithatand- 
ing anything contained in that gub.section, 
the local suthority first mentioned shall not 
be liable to pay sguch cess in respect of such 
water. 

Huplanation. — For the purposes of this 
section and section 4, ‘consumption of water 
includes supply of water, 


4. Affixing of mieters. — (1) For the 
purpose of measuring and recording the quan. 
tity of water consumed, every person Garry- 
ing on any specified industry and every local 
authority shall affix meters of such standards 
and at such places as may be prescribed and 
it shall be presumed that the quantity indi. 
cated by the meter has been consumed by 
such person or local authority, ag the case 
may be, until the contrary is proved. 

(2) Where any person or local authority 
fails to affix any meter as required by sub- 
section (1), the Central Government ghall, 
after notice to such person or local authority, 
as the case may be, cause such meter to be 
affixed and the cost of such meter together 
with the cost for affixing the meter may be 
recovered from such person or local authority 
by the Central Government in the game 
menner ag an arrear of land revenue. 


5. Furnishing of returns. — Every per- 
gon Carrying on any specified industry and 
every local authority, liable to pay the cess 
under section 5, shall furnish such returns, 
in such form, at such intervals and contain- 
‘Ing such particulars to such officer or autho- 
rity, as may be prescribed. 


. 6. Assessment of cess.—(1) The officer 
or authority to whom or which the return hag 
been furnished under section 6 shall after 
making or causing to be made such inquiry 
as he or it thinks fit and after satistying him- 
gelf or itself that the particulars stated in 
the return are correct, by order, assess the 
amount of cess payable by the concerned 
person Carrying on any specified industry or 
local authority, as the case may be. 

(2) An order of assessment made under 
sub-section (1) shall specify the date within 
which the cess shall be paid to the State 
Government. 


(8) A copy each of the order of assessment 
made under sub-section (1) shall be gent to 
the person cr, ag the case may be, to the local 
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authority concerned and to the State Govern-- 
ment. 


(4) The State Government shall, through: 
such of its officers or suthoritieg as may be: 
specified by it in this behalf by notification in 
the Official Gazette, collect the cegs from the: 
person or local authority liable to pay the 
same and pay the amount so collected to the 
Central Government in such manner ang 
within such time ag may be prescribed. 


7. Rebate. — Where any person or local. 
authority, liable to pay the cegs under this- 
Act, instalg any plant for the treatment of: 
sewage or trade effluent, such person or local: 
authority shall, from such date ag may be: 
prescribed, be entitled to a rebate of seventy 
per cent. of the cess payable by such person 
or, ag the case may be, local authority. 


8. Crediting proceeds of cess to Con- 
solidated Fund of India and applicatiom 
thereof. — The proceeds of the cess levied. 
under section 3 shall first be credited to the- 
Consolidated Fund of India and the Central 
Government may, if Parliament, by appropris— 
tion mede by law in this behalf, so provides,. 
pay to the Central Board and every State- 
Board, from time to time, from out of suche 
proceeds. afier deducting the expenses ` om 
collection, such sums of money as it may think: 
fit for being utilised under the Water (Pre. 
vention and Control of Pollution) Act, 1974 : 


Provided that while determining the sum 
of money to be paid to any State Board under- 
this section, the Oentral Government shall 
have regard to the amount of cess collected: 
by the State Government concerned under: 
sub-section (4) of section 6. 


Explanation, — For the purposes of thig- 
section, “State Board” includes a Joint Board,. 
if any, constituted under section 13 of the 
Water (Prevention and Control of Pollution): 
Act, 1974. 


9. Power of entry.—Any officer or autho.. 
rity of the State Government specially em- 
powered in this behalf by that Government: 
may, ~ 

(a) with such assistance, if any, ag he or: 
it may think ft, enter at any reasonable time- 
any place which he or it considers it neces- 
sary to enter for carrying out the purposes of 
this Act including the testing of the correct.. 
ness of the meters affixed under section 4; 

(b) do within such place anything necessary- 
for the proper discharge of his or its duties: 
under this Act; and 

(0) exercise such other powers as may be- 
prescribed. 

10. Interest payable for delay in pay. 
ment of cess, — If any person carrying on- 
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any specified industry or any local authority 
dails to pay any amount of cesg payable under 
section 3 to the State Government within the 
date specified in the order of assessment made 
pndar section 6, such person or local autho. 
rity, as the case may be, shall be liable to pay 
interest at twelve per cent. per annum on the 
amount to be paid from the date on which 
uch payment is due till such amount is 
actually paid. 


11. Penalty for non-payment of cess 
within the specified time. — If any amount 


of cess payable by any person carrying on any- 


specified industry or eny local authority 
under section 3 ig not paid to the State 
‘Government within the date specified in the 
order of assessment made under section 6, 
dt shall be deemed to be in arrears and the 
authority prescribed in this behalf may, after 
ench inquiry as it deems fit, impose on such 
person or, a9 the cage may be, local authority, 
a penalty not exceeding the amount of cess 
An arrears : 


Provided that before imposing any such 
penalty, such person or, as the cage may be, 
‘the logal authority shall be given æ reason. 
bla opportunity of being heard and if after 
auch hearing the said authority is satisfied 
that the default was for any good and suffi. 
cient reason, no penalty shall be imposed 
ander this section. 


12. Recovery of amount due under the 
Act. — Any amount due under this Act 
Aimcluding any interest or penalty payable 
sander section 10 or gection 11, ag the case 
may be) from any person carrying on any 
Specified industry or from any local authority 
«may be recovered by the Central Government 
in the same manner ag an arrear of land 
-revenue. 


13. Appeals. — (1) Any person or local 
authority aggrieved by an order of assessment 
made under section 6 or by an order imposing 

penalty made under gection 11 may, within 
-guch time as may be prescribed, appeal to 
such authority in such form and in guch 
‘manner ag may be prescribed. 


(2) Every sppeal preferred under sub. 
-aection (1) shall be accompanied by such fees 
as may be prescribed. 


(3) After the receipt of an appeal under 
.gub.aection (1), the appellate authority shall, 
-after giving the appellant an opportunity of 
being heard in the matter, dispose of the 
appeal ag expeditiously as possible. 


(4) Every order passed in appeal under 
this section shall be final and shall not be 
„called in question in any court of law. 


The Water (Prevention & Control of Pollution) Cass Act, 1977 
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14. Penalty. — (1) Whoever, baing under 
an obligation to furnish a return under thia 
Act, furnishes any return knowing, or having 
reason to believe, the same to be false shall 
be punishable with imprisonment which may 
extend to six months or with fine which may 
extend to one thousand rupees or with both. 


(2) Whoever, being liable to pay cesa under 
this Act, wilfully or intentionally evades or 
attempts to evade the payment of such 
cess ehall be punishable with imprisonment 
which may extend to six months or with fine 
which may extend to one thousand rupees or 
with both. 


(3) No court shall take cognizance of an 
offence punishable under thig section save on - 
a complaint made by or under the authority 
of the Central Government. 


15. Offences by companies.—{1) Where 
an offence under this Act has been committed 
by & company, every person who, at the time 
the offence was committed, wag in charge of, 
and was responsible to, the company for the 
conduct of the business of the company, as 
well ag the company, shall be deemed to ba 
guilty of the offence and shall be liable to ba 
proceeded againgt and punished accordingly : 


Provided that nothing contained in this sub. 
section shall render any such person liable 
to any punishment, if he proves that the 
offence was committed without his knowledge 
or that he exercised all due diligence to pre. 
vent the commission of such offence. l 

(2) Notwithstanding anything contained in 
sub.gection (1), where an offence under this © 
Act has been committed by a company and it 
is proved that the offence has been committed 
with the consent or connivance of, or is attri- 
butable to any neglect on the part of, any 
director, manager, secretary or other officer 
of the company, such director, manager, secre. 
tary or other officer shall also be deamed to 
be guilty of that offence and shall be liabla 
to be proceeded against and punished accord- 
ingly. 

Haplanation, — For the purposes of thig 
section — 

(a) ‘‘company” means any body corporate 
and includes & firm or other association of 
individuals; and 

(b) “director”, in relation to s firm, meang ~ 
& partner in the firm. 


16. Power to amend Schedule. — (1) 
The Oentral Government may, by notifica- 
tion in the Official Gazette, add to Schedule I 
any industry having regard to the consump. 
tion of water in the carrying on of such industry 
and the consequent discharge thereof resalti- 
ing in pollution of any sirsam and thereupon 
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Sohoksk T hall, subject to the provisions of 
aub-gscem (2), ba deamed to be amended ac. 
<Q ardireliy. 


(2) Every such notification shall be laid 
before ozah House of Parliament, if it is 
~giiiing, ag seon ad may be after the issue of 
the msiifieation, and if itis not sitting, with. 
de avea deya of its reassembly and the 
Oanfess Government shall seek the approval 
Of Partiezweat to tha notification by a resolu- 
om maved within a period of fifteen days 
‘beginning with the dey on which the notifica. 
Jon i go laid before the House of the People, 
and tf Parliament makes any modification in 
he mfiGiestion or directs that the notifica- 
tom eftiauid cease to have effect, the notifica. 
dom saM Ghereaftar have effect only in such 
medliied form or be of no effect, ag the casa 
may Ea, bad without projudice to the validity 
Of anyfaing previously done thereunder. 


L7. Fewer to make rules. — (1) The 


Oanirerd Government may make rules for. 


@arryite cat Hie purposes of this Act. 


(2) Without prejudice to the generality of 
dhe forsgeing power, such rules may provide 
. for 2 or any of ‘the following matters, 
sameiy m ; 
(af fe standards of the meters to be affixed 
and fe gleces at which such meters are to 
pa affixed andor sub-section (1) of section 4; 


(bk Gee coturns fo be furnished under go. 
Aion &, tha form in which and the intervals 
at whish geoh returns are tobe furnished, 
the partienlarg which -such returns shall con. 
agin and the eficer or authority to whom or 
whisk szok returns shall be furnished; 


(3) io manner in which and the time with. 
de which the eesa collected shall be paid to 
dhs Centrali Government under sub-section 

(4) of zacticn 6; 

{a} the data from which any person or 

Aocal eutarity liable to pay cess shall be en- 
dilad to tha rebate under section T; 


(al fa powers which may ba exercised by 
the offsez or authority under section 9; 


(t} dea authority which may impose penalty 
“ander daction 11; 


{a} the authority to which an appeal may 
de Glek ander sub-section (1) of section 13 


ESTI Acts 2. 
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and the time within which and the form and 
manner in which such appeal may be filed; 


(h) the fees which shall accompany an ap. 
peal under sub-section (2) of section 13; and 


(i) any other matter. which has to be or 
may be prescribed. f 


(3) Every rule made under this Act shall 
be laid, ag soon as may be after itis made, 
before each House of Parliament while it is 
in session for a total period of thirty days 
which may be comprised in one session or in 
two or more successive sessions and if, before 
the expiry of the session immediately follow. 
ing the session or the successive sessions afore. 
said, both Houses agree in making any modi- 
fication in the rule or both Houses agree that 
the rule should not be made, the rule shall 
thereafter have effect only in such modified 
form or be of no effect, as the case may be; 
so, however, that any such modification or 
annulment shall be without prejudice to the 
validity of anything previously done under 
that rule. 


SCHEDULE I 
[Sea gootion 2 (c)] 
. Ferrous metallurgical industry. 
, Non-ferrous metallurgical industry. 


. Mining industry. 

. Ore processing industry. 

. Petroleum industry. 

. Petro.chemical industry: 

. Chemical industry. 

. Ceramic industry. 

. Cement industry. 

10. Textile industry. 

11. Paper industry. 

12. Fertilizer industry. | 
13. Coal (including coke) industry. 
14, Power (thermal and diesel) generating 
industry. 


15. Processing of animal or vegetable produsta 
industry. 
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SOHEDULE II F 
(See section 3) 
Purpose for which Maximum rate 
water ig consumed l 
(1) (2) 





1. Industrial cooling, spraying in mine pits or Three-fourths of a paisa, par kilo Rira 
boiler feed. 

2. Domestic purpose. One paisa, per kilo litre. 

3. Processing whereby water gots polluted and Two paise, per kilo litre. 
the pollutants are easily bio degradable. 

4. Processing whereby water gets polluted and Two and a half paise, per kile-Kére. 
the pollutants are not easily bio- degradable 
and are toxic. 
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(See sections 18, 19 20, 22 and 24) 
ORDER OF PRIORITIES FOR THE DIS. 
CHARAGE OF LIABILITIES OF THE 

COMPANY. ' 


THE SMITH, STANISTREET AND 
COMPANY LIMITED (ACODISI. 
TION AND TRANSFER OF 
UNDERTAKINGS) ACT, 

1977 


(Act No 41 of 1977)* 
[17th December, 1977] 


An Act to provide for in the public. in- 
terest, the acquisition and transfer 
of the right, title and interest of the 
undertakings of Messrs. Smith, Stant- 
street and Company Limited, Calcutta 
and for matters connected therewith or 
incidental thereto. 


Whereas Megara. Smith, Stanistreet and 
Company Limited, Calcutta were engaged in 
the manufacture and distribution of pharma- 
centicals and chemicals which are essential to 
meet the needs of the public; 


And whereas the management of the under- 
takings of the Company was in @ manner 
highly detrimental to the public interest and 
had suffered heavy losses; 


And whereas the management of the Com- 
pany was taken over by the Central Govern- 
ment under section 18A of the Industries 
(Development and Regulation) Act, 1951; 

And whereas for the purpose of reconstruct. 
ing and rehabilitating the undertakings of the 
Company so as to subserve the interest of the 
general public bythe augmentation and dia. 
tribution of the different varisties of essential 
pharmaceuticals and chemicals produced by 
the said Company and to ensure the continued 
supply thereof, it is necessary to acquire the 
right, title and interest of the undertakings 
of Messrs. Smith, Stanistreet and Company 
Limited, Calontta; 


Be it enacted by Parliament in the Twenty. 


eighth Year of the Republic of Indis ag 


follows :— 
OHAPTHR I 
PRELIMINARY 


1. Short title and commencement, — 
(1) This Act may be called THE SMITH, 
STANISTREET AND COMPANY LIMITED 
(ACQUISITION AND ‘TRANSFER OF 
UNDERTAKINGS) AOT, 1977. 


[*] Received the assent of the President on 
17-12-1977 Act published in Gaz. of India, 
19.12.1077 Part I.S, 1, Ext., p. 449. 

For Statement of Objects and Reasons, see 
Gaz, of India, 21-11-1977, Part II-S. 2, 
Ext., p. 998, 
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(2) It shall be deemed to have come into 
force on the Ist day of October, 1977. 


2. Detinitions. — In this Act, unless the- 
context otherwise requires—— 
(a) ‘appointed day” means the 1st day of 


(b) Company” means the Smith, Stani- 
street and Company Limited, being a company 
as defined in the Companies Act. 1956 and 
having its registered office at 18, Convent 
Road, Oalcutta- 700014; 

(e) ‘“Oommissioner” meang the Commis- 
sioner of Payments appointed under section 14; 

(d) “notification” means a notification pub- 
lished in the Official Gazette; 

(e) “prescribed”? means prescribed by rules 
made under this Act. 

(2) "specified date” means such date ag the 
Central Government may, for the purposes of 
any of the provisions of thig Act, by notifica- 
tion, specify and different dates may be 
specified for different provision of thia Act; 

(g) words and expressions used herein and 
not defined but defined in the Companies Act, 
1956 have the meanings respectively assigned 
to them in that Act. i 


CHAPTER H 


ÅOQUISITION AND TRANSFER OF THE 
UNDEXTAKINGS OF THE COMPANY 


3. Transfer to and vesting in Central 
Government of the undertakings ofthe 
Company.— On the appointed day, the under- 
takings of the Company, and the right, title 
and interest of the Company in relation to its 
undertakings, shall by virtue of this Act, be 
transferred to, and shall vest in, the Central 
Government. 


4. General effect of vesting. — (1) Tha 
undertakings of the Company shall be deemed 
to include ail assets, rights, lease-holds, 
powers, authorities and privileges, and all 
property, movabie and immovable. including 
lands, buildings. workshops, stores, instru- 
ments, machinery and equipment, cash bal- 
ances, Cash on hand, reserve funds, invest- 
ments» book debts and other rights and 
interests in. or arising out of, such property 
ag were immediately before the appointed day . 
in the ownership, possession, power or control 
of the Company, whether within or outside 
India, and all books of account registers and 
all other documents of whatever nature rolat- 
ing thereto. 

(2) All properties as aforesaid which have 
vested in the Central Government under 
section 3 shall, by force of such vesting, be 
freed and discharged from any trust, obliga- 
tion mortgage, charge, lien and all other 
encumbrances affecting it, and any attach. 
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ment, injunction or decree or order of any 
‘court restricting the use of such property in 
any manner or appointing any receiver in 
respect of the whole or any part of such pro- 
iperty shall -be deemed to have been with- 
drawn. 

(3) Every mortgagee of any property which 
hag vested under this Act in the Ceniral 
Government and every person holding any 
harga, lien or other interest in, or in rela- 
tion to, any such property shall give, within 
such time and in sguch manner as may be 


prescribed, an intimation to the Commissioner . 


of gach mortgage, 
interest, 


(4) For the removal of doubts, it ia hereby 
declared that the mortgagee of any property 
referred to in sub-section (3) or any other 
person holding any charge, lien or other 
interest in, or in relation to, any such pro 
perty shall be entitled to claim, in accordance 
with his rights and interests, payment of the 
mortgage money or other dues, in whole or in 
part, out of the amount specified in section 7, 
and also out of the monies determined under 
section 8; but, no such mortgage, charge, lien 
or other interest shall be enforceable against 
any property which has vested in the Central 
Government. 


(5) If on the appointed day, any suit, 
appeal or other proceeding by or against the 
Company. of whatever nature in relation to 
any property which haa vested in the Central 
Government, under section 3, is pending, the 
game shall not abate, be discontinued or ba, 
in any way, prejudicially affected by reason 
of the transfer of the undertakings of the 
Company or of anything contained in thig Act, 
but the suit, appeal or other proceeding may 
be continued, prosecuted or enforced by or 
against the Company. 

5, Central Government or Government 
company not to be liable for prior liabi- 
lities. — (1) Every liability of the Company 
in respect of any period prior to the appoint. 
ed day, shall be the liability of the Oompany 
and shall. be enforceable against it and not 
against tbe Central Government, or. where 
the undertakings of the Company are directed, 
under section 6, to vest in a Government 
company, against thet Government company. 


(2) For the removal of doubts, it is hereby 
declared that,— 


.- (a) save as otherwise expressly provided in 
this Act, no liability of the Company in rela- 
’ tion to its undertakings in respect of any 
period prior to the appointed day, shall be 
enforceable against the Central Government, 
or, where the undertakings of the Company 
aro directed, under section B: to vest in a 


charge, lien or other 
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Government company, against that Govern- 
ment company; 


(b) no award, decree or order of any court, 
tribunal or other andthority in relation to the 
undertakings of the Gompany, passed after 
the appointed day in respect of any matter, 
claim or dispute, which arose before that day, 
shall be enforceable against the: Central 
Government, or, where the undertakings of 
the Company are directed, under section 6, 
to vest in a Government company, agaings 
that Government company; 


(a) no Hability incurred by the Oompany 
before the appointed day, for the contraven. 
tion of any provision of law for the time being 
in force, shall be enforceable against the 
Central Government, or, where the under- 
takings of the Company are directed, under 
section 6. to vest in a Government company, 
against that Government company. 

6. Power of Central Government to . 
direct vesting of the undertakings of the 
Company in a Government company. — 
(1) Notwithstanding anything contained in 
sections 3 and 4, the Central Government 
may, if it is satished that a Government com. 
pany is willing to comply, or has complied, 
with suoh terms and conditions as that 
Government may think fit to impose, direst, 
by notification, that the undertakings of the 
Company and the right, title and interest of ` 
the Company in relation to its undertakings 
which have vested in that Government under 
gestion 3, shall, instead of continuing to vest 
in that Government, vest in the Government 
company either on the date of the notification 
or on such earlier or later date (not being a 
date earlier than the appointed day) as may 
be specified in the notification. 

(2) Where theiright, title and interest of 
the Oompany in relation to its undertakings, 
vest in a Government company under sub- 
section (1), the Government company shall, 
on and from the date of such vesting, be 
deemed to have become the owner in relation 


‘to auch undertakings, and all the rights and 


liabilities of tha Central Government in rela. 
tion to such undertakings shall, on and from 
the date of such vesting, be deemed to have 
become the rights and liabilities, respectively, 
of the Government company. 


OHAPTER ITI 
PAYMENT OF AMOUNTS 


7. Payment of amount.—For the transfer 
to, and vesting in the Central Government, 
under section 3, of the undertakings of the 
Company and the right, title and interest of 
the Company in relation to its undertakings, 
there shali be given by the Oentral Govern. 
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ment to the Company, im cash, and in the 
manner specified in Chapter VI, an amount 
of three crores and seventy-four thougand 
rupees. 

8. Payment of further amount.—(1) For 
the deprivation of the Company of the manage. 
ment of its undertakings, there shall be given 
to the Company by the Central Government 
an amount calculated at the rate of ten 
thousand rupees per annum for the period 
commencing on the date on which the manage- 
ment of the undertakings of the Company was 
taken over by the Oentral Government and 
ending on the appointed day. 

(2) The amount specified in section 7 snd 
the amount determined under sub-section (1) 
shall carry simple interest at the rate of four 
per cent per annum for the period commens. 
ing on the appointed day and ending on the 
date on which the payment of the smount ig 
made by the Central Government to the Com. 
missioner. 

(3) The amount determined in accordance 
with the provisions of sub.sections (1) and (2) 
shall be given by the Central Government to 


the Company in addition to the amount speci. 


fied in section 7. 


(4) For the removal of doubts, it is hereby 
declared that the liabilities of the Company 
in relation to its undertakings which have 
vested in the Central Government under sec- 
tion 3. shall ba discharged from the amount 
referred to in section 7, and algo from the 
amounts determined under gub.gectiong (1) 
and (2), in accordance with the rights and 
interests of the creditors of the Company. 


CHAPTER IV 
MANAGEMENT, BTC; OF THR UNDHRTAKINGS 
OF THA OComPANyY 


9, Management, etc., of the undertak- 
ings of the Company. — (1) The general 
superintendence, direction, control and mana. 
gement of the affairs and business of the 
undertakings of the Company, the right, title 
and interest in relation to which have vested 
in the Central Government under section 3, 
shall, — 

(a) where a direction has been issued by 
the Central Government under sub-section (1) 
of section 6, vest in the Government company 
specified in such direction; or 

(b) where no such direction has been issued 
by the Central Government, vest in one or 
more Custodians appointed by the Central 
Government under gub.section (2), 
and therenpon the Government company BO 
specified or the Oustodian so appointed, as 
the case may be, shall be entitled to exercise 
el] such powers and do all such things as the 
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Company is suthorised to exercise and do in 
relation to its undertakings. 


(2) The Central Government may appoint 
one or more individuals or a Government 
company as the Onstedian of the undertak. 
ings of the Company in relation’ to which no 
direction has been issued by it under sub. 
gection (1) of section 6. 


10. Duty of persons in charge of 
management of the undertakings of the 
Company to deliver all assets, etc. — 
(1) On the vesting of the management of the 
undertakings of the Company in a Govern- 
ment company or on the appointment of a 
Custodian, all persons in charge of the mans- 
gement of the undertakings of the Company 
immediately before such vesting or appoint. 
mont, shall be bound to deliver to the Gov- 
ernment company or the Qnstodian, as the 
case may be, all asseta books of account, regis. 
ters or other documents in their custody 
relating to the undertakings of the Oompany. 


(2) The Central Government may issue 
such directions as it may deem desirable in 
the circumstances of tha cage to the Govern- 
ment company or the Oustodian as to its or 
his powers snd duties and the Government 
company or Custodian may also. if it or he so 
desires, apply to the Central Government at 
any time for instructions ag to the manner in 
which the management of the undertakings of 
the Company shall be conducted by it or him 
or in relation to any other matter arising in 
the course of such management, 

(3) The Custodian shall receive from the 
funds of the undertakings of the Company 
such remuneration ag the Central Govern. 
ment may fix and shall hold office during the 
pleasure of the Government. 


11. Accounts and audit.— The Onstodian 
of the undertakings of the Company shall 
maintain the accounts of the undertakings of 
the Company in such form and insuch manner 
and under guch conditions as may be pre- 
scribed and the provisions of the Companies 
Act, 1956, shall apply to the audit of the 
accounts so maintained ag they apply to the 
audit of the accounts of ® company. 


. CHAPTER V 
PROVISIONS RELATING TO EMPLOYBÐS ~ 
OF THR COMPANY 


12. Employment of employees to con- 
tinue. — (1) Every person who has been, 
immediately before the appointed day, em. 
ployed by the Company in relation to its 
undertakings, shall become, on and from the 
appointed day, an employee of the Central 
Government or, ag the case may be, of the 
Government company referred to in section & 
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Central Government or Government company; 
as the Gage may be, with the same remunera- 
tion and upon the same terms and conditions, 

with the game rights and privileges ag to pen- 
Bion, gratuity’ and other matters as would 
have been admigsible to him if there had been 
no such vesting and shall continue to do go 
unless and“ until hia employment under the 
Central Government or tha Government com. 
pany, ag the case may be, is daly terminated 
or until his remuneration, terms, and condi. 
tions of service ars duly altered by the Con. 
tral Government or the’Government company: 
as the case may be. 

(2) Notwithstanding anything contained in 
the Industrial Disputes Act, 1947 or in any 
other law for the time being in force the 
transfer of the services of any officer or other 
_ person employed in the undertakings of the 
Company to tha Central Government or the 
- Government company shall not entitle such 
officer or other employes to any compensation 
under this Act or under any other law for the 
time being in force and no such claim ghall 
be entertained by any court, tribunal or other 
~ authority. 


13. Provident and AR funds. — (1) 
Whara the Company has astablished a pro. 
vident, superannuation, welfare or other fund 
for the benefit of the persons employed in the 
undertakings of tha Company, the monies 
rélateable to tha employees, whose servicas 
have become transferred by or under this 
Act to the Central Government or Govern- 
ment company, shall. out of the monies stand- 
ing, on the appointed day, to the credit of 
such provident, superannuation, welfare or 
other fund, stand transferred to, and shall 
vest in, the Central Government or the Gov. 
ernment company, as the cage may be, 


(2) The monies which stand transferred’ 


under sub-section (1) to the Central Govern- 
ment or the Government company, as the ease 
may be, shall: be dealt with by that Govern- 
ment or the-Government company in such 
manner as may bs prescribed. 


...  OHAPTER VI 
COMKISBIONER of PAYMENTS 


14.. Appointment of Commissioner of 
Payments, —'(1) The Central Government 


shall, for the, purpose of disbursing the am- 


cunts payable tothe Company under sections 
-T and 8, by notification, appoint a Commis- 
. ‘sioner of Payments. 


(2) The Central Government may appoint 


= guoh other persons as it may think fit to assiat 


the. Commissioner and thereupon the Oom. 
missioner may. authorises one or more of such 
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and shall hold office or service under the - 


be apap 
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pergons* „also to exercise all or any of the 
powers exercisable by him under this Act 


and different persons may be authorised to 
exercise differant powars. 


(3) Any parson authorised by the Com- 
missioner to exercise any of the powers exer- 
cisable by the Commissioner may exercise 
those powers in the same manner and with 
the game effeat as if they have been conferred 
on that person direotly by thig Act and not by 
way of authorisation. 


(4) The salaries and allowances of the 
Commissioner and other persons appointed- 
under this section -shall be defrayed out of the 
Consolidated Fund of India. 


15. Payment by the Central Govern- 
ment to the Commissioner. — (1) The 
Osniral Government shall, within thirty deys 
from the specified date, pay, in cesh, to the 
Oommiszioner for payment to the Company — 

(a) an amount equal to the amount speci. 
fied in section 7; and 

(b) an amount equal to the amount payable 
to the Company under section 8. 


(2) A dapit account shall be opened by 
the Central Government in favour of the 
Commissioner. in the Public Account of India, 
and every amount paid under this Act to the 
Commissioner, shall be deposited by him to 
the credit of the gaid acconat and the said 
deposit account shall be operated by the Com. 
missioner. 

(3) Interest accruing on the amounts stand. 
ing to the credit of the deposit account refer- 
red to in sub-section (2) shall enure to the 
Baid account. 


16. Certain powers of the Central Gov- 
ernment or Government company. — 
(1) The Central Government or the Govern- 
ment company, as the case may be, shall be 
entitled to receive up to the specified date, to 
the exclusion of all other persons, suy money 
dus to the Company in relation to itg under- 
takings which have vegted in the Central 
Government, or the Government company, 
reslised after the appointed day notwithstand- 
ing that the realisations pertain to a period 
prior to the appointed day. 


(2) The Central Government or the Govern. 
ment Company. as the case may be, may make 
a claim to the Commissioner with regard to 
every paymont made by it after tha appointed 
dey for discharging any liability of the Com. 
pany, in relation to any period prior to the 
appointed day: and every such claim shall 
have priority, in accordance with the priori. 
ties attaching, under this Act, to the matter 
in relation to which such liability hag been 
discharged by the Central soyerament or the 


Government qoaipany, 


ee Nc 


gss 


CF) Sera as ethorwise:provided in this Act, 
Ale: kaites ef the Company in respect of 
ang teamsetion prior to the appointed day. 
which enro not been discharged on or before 
‘ke gpacified date, shall be the liabilities of 

ET. Heirs to be made to the Commis- 
-Siomne.—Hivery poreon having a claim against 
a skall prefer such claim before 

‘Ake: Giszamiscioner withia thirty days from the 
apesin dete: 

Brasnled that if the Commissioner is satis- 
fice? hat tka cleimant waa prevented by suffi- 
alent ease feom preferring the claim within 
the gpi poriod of thirty days, he may enter- 
deim eo deim within a further period of 
‘thinty Euys and not thereafter. 


EX. Priority of claims.— Tho claimg aris- 
‘dug cus cf ¢he matters specified in the Sche- 
dole seei beyo priorities in accordance with 
Sia foMaewing principles, namely: — 

fap exésxery I will have precedence over 
al alles eafsgeries and category IL will have 
resedezca ever category TI, and go oni 

(8 cbs ofeims specified in each of the cate- 
Comes, tial cenk equally and be paid in full, 
‘hut, & tea amount is inanfficient to meat such 

ints ča fuli they shall abate in equal pro- 
podicss end be paid accordingly: 

fo} dko question of discharging any liability 
with nagard to a matter specified in a lower 

tafapry ghall arise only if a surplus is left 
afan nsoting all the liabilities specified in the 
Trarmadressaly higher category. 

8& Examination of claims. — (1) On 
rece af tae claims made under section 17 
dhe avemisaioner skall arrange the claims in 
thea odece of priorities specified in the Sche- 
dule sad oxamine the game in socordance 
wit aagh order of priorities. 

(2$ T, on examination of the claims, tha 
Gommzrssioner is of the opinion that the amount 
paid & kim ander this Act is not sufficient to 
‘pxaai, Gea dinbilities specified in any lower 

ARa. ko shall not ba required to examine 
. Aha Eislilities in respect of such lower cateo- 
MIEY- 

20. Admission or rejection of claims.— 
{t} After examining the claims with reference 
Ga tke priority set out in the Schedule the 
‘Ganmmicsianar shall fix a data on or before 
Whita aveny claimant skall file the proof of his 
gins Teding which ‘he shall be excluded from 
the tenet of the disbursements made by the 
Qorio. 

€39 Kiet deas than fourteen days’ notes of 
the dats go fixed shall be given by advertige. 
meor fa onra issue of the daily newspaper in 
Sogish tanguage and in one issue of the daily 

mawspensr in. the regional language ss the 
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Commissioner may consider suitable, and 
every such notice shall] call upon the claimant 
to file the proof of his claim with the Commis- 
sioner within the time specified in the adver- 
tisement. 


(3) Every claimant who fails to file the 
proof of his claim within the time apacified by 
the Commissioner shall be excluded from the 
disbursements mada by the Commissioner. 


(4) The Commissioner ghall after such. 
investigation ag may. in his opinion, be neces- 
sary and after giving the Company an oppor- 
tunity of refuting the claim and after giving 
the claimant a reasonable opportunity of being 
heard, in writing, admit or reject the claim 
in whole or in part. 

- (8) The Commissioner shall have the power 
to regulate hig own procedure in all matters 
arising out of the discharge of his functions, 
including the placa or places at which he will 
hold hig sittings and shall, for the purpose of . 
making any investigation under this Act, have - 
the same powers as are vested in a civil court 
under the Gədə of Qivil Procedure, 1908, 
while trying a suit, in respect of the following 
matters, namely:— 

a) the summoning and enforcing the atten. 
dance of any witness and examining him on 
oath; 

(b) the discovery and production of any 
document or other material object procueipie 
as evidence; 


(o) the reception of evidence on affidavits; 

(à) the issuing of any commission for the 
examination of witnesses 

(6) Any investigation before ihe Commis- 
sioner shall be deemed to be a judicial pro- 
ceeding within the meaning of sestións 193 
and 226 of the Indian Penal Code and the 
Commissioner shall be deemed to be a civil 
court for the purposes of section 196 and 
Chapter XXVI of the Code of Oriminal Pro- 
cedure, 1973. 


(7) A claimant who is dissatisfied with the 
decision of the Commissioner:may prefer an 
appeal against the decision to the principal - 
civil court of original jurisdiction within the 
local limits of whose jurisdiction the vagiar 
ed office of the Company is situated ; 

Provided thet where a person ‘who is a 
J udge of a High Court is appointed to be Com. 
missioner, the appeal shall -lie to -the High 
Court at Calentia and such appeal shall be 
heard and disposed of by not: less than two 
Judges of that High Court. 


21. Disbursement of money by Com- . 


missioner to claimants. — After admitting . 
a claim under this Act, the amount due in: ° 


respect of such claims shall be paid by the 
Commissioner to the pergoh or persons to: 


rn a tg ain 
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whom such gums are due, and, on such pay- 
ment, the liability of the Company in respect 
of such claim shall stand discharged. 


22. Disbursement Of amounts to the 
Company.—(1) If, out of the monies paid to 
him in relation to the undertakings of the 
Company, there ig a balance left after meeting 
the liabilities as specified in the Schedule, 
the Commissioner shall disburse such balance 
to the Company. 


(2) Where any machinery, equipment or 
other property has vested in the Central 
Government or a Government company under 
this Act, bnt such machinery, equipment or 
other property does not belong to the Com. 
pany, it shall be lawful for the Oeniral Govern- 
ment or the Government company to continue 
to possess such machinery, equipment or other 
property on the same terms and conditions 
under which they were possessed by the 
Company immediately before the 4th day of 
May, 1972. 


23. Undisbursed or unclaimed amount 
to be deposited with the general revenue 
account.—Any money paid to the Commis- 
sioner which remains undigsbursed or unclaim. 
ed for a period of three years from the last 
day on which the disbursement was made, 
shall be transferred by the Commissioner to 
the general revenue account of the Central 
Government; but a claim to any money so 
transferred may be preferred to the Central 
Government by the pergon entitled to such 
payment and shall be dealt with as if auch 
transfer had not been made, the order, if any, 
for payment of the claim being treated ag an 
order for the refund of the revenue. 


24. Assumption of liability. —(1) Where 
any liability of the Company arising out of all 
or any of the items specified in category I, 
category Ll, category III or category IV of the 
Sehedule are not discharged fully by the 
Commissioner out of the amount paid to him 
under this Act the Oommissioner shall intimate 
in writing to the Central Government the extent 
of the liability which remains undischarged, 
and that liability shall be assumed by the 
Central Government. 

(2) The Central Government may, by order, 
direct the Government company to take over 
any liability assumed by that Government 
under sub-section (1), and on receipt of such 
direction, it shall be the duty of the Govern- 
ment company to discharge such liability. 


OHAPTER VII 
MiISCELLANBOUS 


25. Act to have overriding effect.—The 
provisions of this Act shall have effect not- 
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withstanding anything inconsistent tha:awikh 
contained in any other law for the birro bosing 
in force or in any instrument having eiis by 
virtue of any law other than this Asi. oy Im 
any decree or order of any court tribamal os 
other authority. 


26. Contracts to cease to have eifect. 
unless ratified by the Central Goverarment 
or Government company. — (y; Bray 
contract entered into by the Company fm zela. 
tion to its undertakings for any sorses, gale 
or supply, and in force immediately Befoam 
the appointed day, shall, on and dress the 
expiry of one hundred and eighty Gays from 
that day, cease to have effect, males suot 
contract is before the expiry of the period: 
ratified, in writing by the Osntrad Govern. 
ment or Government company, and ip aonig- 
ing such contract, the Central Goverment) on 
Government company May make pues eilbera- 
tion or modification therein ss it may éhiek Ht 


‘Provided that the Oentral Goverment’ 
or the Government company shalt not vans tor 
ratify a contract, and shall not mmako «np 
alteration or modification in a contrasi, emlegs 
it is gatished that gunoh contract iz wadule 
onerous or hag been entered into in bed falib 
or is detrimental to the interests cf the Gant. 
ral Government or Government corepauy. 


(2) The Central Government or Gover. 
ment company shall not omit to ratify 3 con. 
tract, and shall not make any elseraticom op 
modification therein, except after giving te 
the parties to the contract a reasonablg oppor. 
tunity of being heard and except afier retort. 
ing in writing ils reasons for refusal to aoip 
the contract or for making eny alterstinn os 
modification therein, 


27. Penalties.—Any person who, — 

(a) having in hig possession, custody er 20m 
trol any property forming part of the medar- 
takings of the Company, wrongfully withholds 
such property from the Oantral GCoverzanany op 
the Government company or any parang oe 
body of persons authorised by that Goverranent 
or Government company: or 


(b) wrongfully obtaina possessios, off on 
retains, any property forming pard of ke 
undertakings of the Company or wifey wub. 
holds or fails to furnish to the Central Gloyayr. 
ment, or the Government company a am 
person or body of persons authorised Pay tha 
Government or Government corspaxry say 
document relating to such undertakings whésb 
may be in his possession, custody or ersten} or 
fails to deliver to the Central Govermroxe} or 
the Government company or any personan holly 
of persons authorised by that Govermzaans op 
Government company, any ssseis, broky of 
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accounts, registers or other documents in his 
possession. custody or control relating to the 
undertakings of the Company; or 


(o) wrongfully removes or destroys any 
property forming part of the undertakings of 
the Company or prefers any claim under this 
Act which he knows or has reasonable cause 
to believe to ba false or grossly inaccurate, 


shall be punishable with imprisonment for a 
term which may extend to two years, or with 
fine which may extend to ten thougand rupean, 
or with both, 


28. Offences by companies.—(1) Where 
an offence under this Act has been committed 
by a company, every person who at the time 
the offence was committed was in charge of, 
and was responsible to, the company for the 
conduct of the business of the company, aa 
well aa the company, shall be deemed to ba 
guilty of the offence and shall be liable to be 
proceeded against and punished accordingly : 


Provided that nothing contained in this sub- 
section shall render any such person liable to 
any punishment, if he proves that the offence 
was committed without his knowledge or that 
he had exercised all due diligence to prevent 
the commission of such offence. 

(2) Notwithstanding anything contained in 
sub. section (1), where any offence under this 
Act has bean committed by a company and it 
is proved that the offence has been committed 
with the consent or connivance of, or is attri. 
butable to any neglect on the part of, any 
director, manager, secretary or other officer 
of the company such director, manager, sacre. 
tary or other officer shall ba deemed to be 


guilty of that offence and shall be liable to be . 


proceeded sgainst and punished accordingly. 
Explanation. — For the purposes of this 
gection~~ 
(a). company” means any body corporate 
and includes a firm or other agsociation of 
individuals; and 


(b) ‘director’. in relation to a firm, means. 


a partner in the firm. 


29. Protection of actiontaken in good 
faith. — No suit, prosecution or other legal 
proceeding shall lie against the Ocntral 
Government or any officer of that Government 
or the Oustodian of the undertakings of the 
Company or the Government company or any 
oficer or other person suthoriged by that 
Government or the Government company for 
anything which ig in good faith done or in- 
tended to be done under this Act. 


30. Delegation of powers. — (1) The 
Central Government may. by notification, 
direct that all or any of the powers exercige. 
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able by it under this Act, other than the 
power conferred by section 31, may algo be: 
exercised by any person or persons ag may be 
specified in the notification. 


(2) Whenever ahy delegation of power is- 
made under gub.gection (1), the person to 
whom such power has been delegated shall 
act under the direction, control and supervi- 
sion of the Central Government. 


31. Power to make rules, — (1) The 
Central Government may, by  notification,. 


make rules for carrying out the provisions of 
this Aot. 


(2) In particular, and without prejudice to 
the generality of the foregoing power such 
rules may provide for all or any of the follow. 
ing matters, namely :— 

(a) the time within which and the manner 
in which an intimation referred to in gub-. 
section (3) of section 4 shall ba given; 


(b) the form and the manner in which, and. 
the conditions under which, the Oustodian- 
shall maintain accounts as required by sec. 
tion 11; 

(c) the manner in which monies in any- 
provident or otber fund referred to in gec- 
tion 13 shall be dealt with; 


(da) any other matter which is required to 
be, or may be prescribed. 

(3) Every rule made by the Central Govern- 
ment under this Act ghall be laid, as soon as 
may be after it is made, before each House of 
Parliament while it is in session for a total 
period of thirty days which may be comprised 
in one session or in two or more guccegsiye: - 
gessions, and if, before the expiry of the 
session immediately following the session 
or the successive sessions aforesaid. both 
Houses agree in making any modification in 
the rule or both Houses agree that the rule 
should not be made, the rule shall thereafter 
have effect only in such modified form or be 
of no effect, as the caso may be; so, however, ` 
that any such modification or annulment shali 
be without prejudice to the validity of any- 
thing previourly done under that rule. 


32. Power to remove difficulties. — If 
any difficulty arises in giving effect to the 
provisions of this Act, the Central Govern. 
ment may, by order, not Inconsistent with the 
provisions of this Act, remove the difficulty : 

Provided that no such order shall be made 
after the expiry of a period of two years 
from the date on which this Act receives the 
assent of the President. 


33. Declaration as to policy of the ' 
State. — It is hereby declared that this Act is 
for giving effect to the policy of the Btate 
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4owarda securing the principles specified in. 
-olause (b) of article 39 of the Constitution. 


Eaplaration. — In thia section “State” has 
‘the meaning ag in article 12 of the Constitu- 
“sion. 


34, Repeal and saving.— (1) The Smith, 
Btanistreet and Company Limited (Acquisi- 
ion and Transfer of Undertakings) Ordinance, 
‘1977, is hereby repealed. 


_ (2) Notwithstanding such repeal, anything 
„done or any action taken under the Ordinance 
0 repealed shall ba deemed to have been 
done or taken under the corresponding provi- 
«sions of this Act. 
THE SOHEDULE 
(See sections 18, 19, 20.22 and 24) 


‘ORDER OF PRIORITIES FOR THA DISCHARGE OF 
LIABILITI£G OF THE COMPANY 


PART ‘A’ 

POST.TAKU-OVER MANAGEMENT PARIOD 
Catgory I. 

(a) Wages, salaries and other dues of the 
-employees of the Company. . 

(b) Loans advanced by the Central Govern. 
“ment. 

(c) Loans advanced by Indian Druga and 
‘Pharmaceuticals Limited, 

(da) Loans advanced by banks guaranteed by 
‘the Central Government. 

(a) Oredit availed of for purposes of trade 
_ Or manufacturing operations. 

Category II 

(a) Revenue, taxed, cessed, rates’or other 
dues to the Central Government or a Btate 
‘Government. ` 
- (b) Sales tax, rates and taxes, contributions 
to be made to the Employees’ State Insurance 
Fund and Additional Dearness Eanes 
mans to employees. 

PART ‘B' 
PRE.TAKR.OVER MANAGBMENT PERIOD 
Category III. 

` Arreara in relation to provident fund, sala- 
ies and wages and other amounts due to 
-employedés of the Company. 

‘Oategory IV. > 

- Principal amoun! due in relation to all 
secured loans. 

-Category V. 

Amounts due by way of interest due in 
relation to the gacured loans referred to in 
-category IV 
. Category VI. 

Revenue, taxes, cesses, rates or any other 
«dues to the Osntral. Government, a State 
Government, a local authority or a Btate 
ace Board, ; 


The Giga and Oiroa of India eta. Act, me 


A, í R. 


Category Vi ` 

(a) Any credit availed of for purposes of 
trade or manufacturing operations. ~ 

(b) Any other dues. 


THE GRESHAM AND CRAVEN OF 
INDIA (PRIVATE) LIMITED (AC- 
QUISITION AND TRANSFER OF 

-UNDERTAKIGS) ACT, 1977 


(Act No. 42 of 1977) 
OONTENTS 


OHAPTER I 
PRELIMINARY 

1. Short title and commencement, 

2, Dafinitions. ' 

OHAPTER TI. 

AOQUISITION AND TRANSFER OF THE 

UNDERTAKINGS OF THE COMPANY _ 

3. Transfer of and vesting inthe Central 
Government of the undertakings of the 
Company. 

. General effast of vesting. 

. Central Government or the Braithwaite 
and Company Limited or the Govern. 
ment company not to be liable for prior 
liabilities. 

. Vesting of the undertakings of the Company 
in the Braithwaite .and Company 
Limited. 

. Power of Central Government to direct 
vesting of the undertakings of the Com. 
pany in a Government company. 


CHAPTER Itt 
PAYMENT OF AMOUNTS 
Payment of amount. 
. Payment of further amount. 


CHAPTER IV. 
ManaamMunr, Hiro, oF THA UNDRRTAKINGS 
OF THE OomMPANY 
10. Management eto., of the undertakings of 
tha Company. 
11. Duty of persons in charge of mariagement 
of the undertakings of the cemiany to 
_ deliver all assets, eto. 
OHAPTER V 
PROVISIONS RELATING TO THE EMPLOYEES 
OF THR COMPANY 


12. Employment of certain employees to con- 
tinue. 
13. Provident fund and other funds. 


CHAPTER VI 
COMMISSIONER OF PAYMENTS 


14. Appointment of Commissioner of Pay- 
ments. 
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45. Payment by the Central Government ; to 
the Commissioner. 

Certain powers of the Central Govern: 
ment of Braithwaite and Oompany 
Limited or Government company. 

Claims to be made to the Commissioner. 

Priority of claims. 

Hxamination of claims. 

Admission or rejection of claims. 

Disbursement of money by the Commis. 
sioner to claimants. 

Disbursement of amounts tothe Com- 
pany. 

Undisbursed or unclaimed amount to be 


deposited to the general revenue ac- 
count, 


F6, 


AT, 
18. 
19. 


20. 
21. 


22. 


23. 


CHAPTER VII 
M180 aLLANB3U8 
Act to have over-riding effect, . 
Contracts to coase to bave effect unless 
ratified by the Oentral Government or 
Braithwaite and company Limited or 
Government company. 


Protection of action taken in good faith. 
Dalegation of powers. 

Penalties. 

29. Offences by companies. 

30. Power to make ruleg. 

31, Power to remove difficulties, 

82. Declaration as to the policy of the State. 
33. Repeal and saving. 


THE SCHEDULE 
(See sections 18, 19, 20 and 22) 
ORDER OR PRIORITIES FOR THE 
DISCHARGE OF LIABILITIES OF 
THE COMPANY. 


24, 
25. 


26. 
27. 
28. 


THE GRESHAM AND CRAVEN OF 
INDIA (PRIVATE) LIMITED 
(ACQUISITION AND TRANSFER 
OF UNDERTAKINGS) ACT, 1977 
{Act No. 42 of 1977)* 


[20th December, 1977] ` 


An Act to provide for tbe acquisition 
and transfer of the undertakings of 
Messrs. Gresham and Craven of India 
{Private} Limited for the purpose of 
‘ensuring the continuity of production 
of goods which are vital to the needs of 
the Railways and of the industries 
manufacturing engineering products 


‘[¥] Received the assent of the President’ on 
20-12-1977; Act published in Gaz. of India, 
92.12.1977, Part II-S. l, Ex, p. 463. 

for Statement of Objects and Reasons, see Gaz. 
of Ht JELL e Part II-S. 2, Ext., 
P. 
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and for matters connected therewith 
or incidental thereto, 


Wamreas Mosrs. Gresham and Craven of 
India (Private! Limited were engaged in the 
manufacture and production of components of 
rolling stock like vacuum brake equipment, 
ejeéctors, steam brake valves and vacuum ex. 
hausters and the like needed by the Railways 
and the industries manufacturing engineering 
products; 

AND WHEREAS ag & result of the loages 
suffered by the Company, thera had been a 
closure of the works owned by the Company; 


AND WHEREAS for the purpose of speedily 
bringing the closed works of the Company into 
operation, the management of the undertakings 
of the Company was taken over by tha Central 
Government for a Jimited period under geo. - 
tion 18A of the Industries (Development and 
Regulation) Act, 1951; 

AND WHR it ig necessary to acquire the 
undertakings of the Oompany to ensure the 
continuance of the production of goods which 
are vital to the needs of the Railways and of 
the industries manufacturing engineering 
products; 


Be it enacted by Parliament i in the Twenty- 
eighth Year of the Republic of India as 
follows :— 

CHAPTER I 


PRELIMINARY 


i. Short title and commencement. — 
(1) This Act may be called THE GRESHAM 
AND ORAVEN OF INDIA (PRIVATE) 
LIMITED (ACQUISITION AND TRANSFER 
OF UNDERTAKINGS) AOT, 1977, 


(2) The provisions of sections 23 and 29 


Bhall be degmed to have come into force on 


the 30th day of September, 1977 and the 
remaining provisions of this Act shall be 
deemed io have come into force on the 1st 
day of August, 1977. 


2. Definitions. — In this Aci, unless the 
context otherwise requires,— 

(a) “appointed day” means the 1st day of 
August, 1977; 

(b) ‘Braithwaite and Company Limited” 
means the Government company known as the 
Braithwaite and Company Limited in which 
the undertakings of the Braithwaite and Com- 
pany (India) Limited together with the right, 
title and interest of the said Company thereon 
vested with effect from the Ist day of De. 
cember, 1876 in pursuance of the notification 


of the Government of India in the Ministry of `. 


Industry (Department of Heavy Industry) No. 
S. O. 771 (E), dated the 3rd December, 1976, 
issued under pub section (1) of section 6 of the 
Braithwaite and Company. (India) Limited 
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(Acquisition and Transfer of Undertakings) 
Act, 1976; 

(o) “Commissioner” means the Commis- 
sioner of Payments appointed under sec- 
tion 14; 

(d) “Company” means the Gresham and 
Oraven of india (Private) Limited, being a 
company as defined in the Companies Act, 
1956, snd having its registered office at 
92. Gobra Road, Caleutta.14: 

. (6) "Government company” has the mean. 
ing assigned to it by section 617 of the Com. 
panies Act, 1956. 

(f) ‘‘notification” means a notification pu- 
blished in the Official Gazette; 

(g) “Ordinance” means the Gresham and 
Oraven of India (Private) Limited (Aoquisi- 
Toi Transfer of Undertakings) :Ordinance, 
19773 

(h) '‘prescribed’’ means prescribed by rules 
made under this Act: 

(i) “specified date” means such date as the 
Central Government may, for the purpose of 
any provision of this Act, by notification, 
specify and different dates may be specified 
for different provisions of this Act; 


(i) words and expressions used herein and 
not defined but defined in the Companies Act, 
1956, shall have the meanings, respectively, 
assigned to them in that Act. 


CHAPTER II 


ACQUISITION AND TRANSFRR OF THR UNDER- 
TAKINGS OF THE COMPANY 


3. Transfer of and vesting inthe Central 
Government of the undertakings of the 
Company. — On the appointed day, the 
undertakings of the Company, and the right, 
title and interest of the Company in relation to 
its undertakings, shall, by virtue of this Act, 
aland transferred to, and shall yest in, the 
Central Government. 


4. General effect of vesting. — (1) The 
undertakinga of the Company shall be deomed 
to include all assets, rights, lease. holds, powers, 
- guthorities and privileges, and all property, 
movable and immovable, including lands, 
buildings, workshops, stores, 
machinery and equipment, cash balances, cash 
on hand, reserva fonds, investments, book 
debts and all other rights and interests in, or 
- arising out of, such property as were imme. 
diately before the appointed day in the owner- 
ship, possession, power or control of the 
Company whether within or outside India, 
and all books of account, registers and all 
other documents of whatever nature relating 
thereto. 


(2) All properties as aforesaid which have 
vested in the Central Government under sec. 
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tion 8 shall, by force of such vesting, be freed 
and discharged from any trust, obligation, 
mortgage, charge, lien and all other eneumbr. 
ances affecting them, and any attachment, 
injunction or decrea or ‘order of any court 
resiricting the use of such property in any 
manner or appointing any receiver in respect 
of the whole or any part of such properties 
shall be deemed to have been withdrawn. 


(3) Every mortgagee of any property which 
has vested under this Act in the Oentral Gov. 
ernment and every person holding any charge, 
lian or other interest in, or in relation fo. any 
such .property. shall give, within such time 
and in such manner a8 may be pregoribed, an 
intimation to the Commissioner of such mort- 
gage, charge. lien or other interest. 


(4) For the removal of doubts, it ia hereby 
declared that the mortgagee of any property 
referred to in sub-section (3) or any other 
person holding any charge, lien or other inte. 
rest in, or in relation to any such property 
shall be entitled to claim, im accordance with 


his rights and interests, payment of the mort- 


page money or other dues in whole or in part, 
out of the amounts specified in section 8, and 
also out of the monies determined under gec. 
tion 9, but no such mortgage.charge lien or. 
other interest shall be enforceable against any 
property which has vested in the Central Gov. 
ernment. 


(5) Ii, on the appointed day, any suit, 
appeal or other proceeding of whatever nature 
in relation to any property which hag vested 
in the Oentral Government, under section 3, 
instituted or preferred by or against the Com. 
pany is pending, the same shall not abate, be 
discontinued or be, in any way, prejudicially 
affected by reason of transfer of the under. 
takings of the Oompany or of anything contain. 
ed in this Act, but the suit, appeal or other 
proceeding may be continued, prosecuted or 
enforced by or against the Central Government 
or the Braithwaite and Company Limited, or, 
where the undertakings of the Company are 
directed, under section 7, to vest in a Govern. 
ment company, that Government company. 


5. Central Government or the Braith- 
waite and Company Limited or the Gov- 
ernment company not to be liable for 
prior liabilities, — (1) Every liability of the - 
Company in respect of any period prior to the 
appointed day, shall be the liability of the 
Company and shall be enforceable against it 
and not against the Central Government, or 
the Braithwaite and Company Limited. or 
where the undertakings of the.Company are 
directed, under section 7, to vest in a Govern. 
mental company: against that Government 


company. . 
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(2) For the removal of doubts; it is- héreby 
declared that,— 

(a) save as otherwise expressly provided in 
this Act no liability of the Oompany in respect 
of any period prior to the appointed day shall 
be enforceable against the Oentral Govern- 
ment or the Braithwaite and Company Limit. 
ed, or where the undertakings of the Oom- 
pany are directed, under gection 7. to vest in 

‘a Government company, against that Govern- 
ment company; 


fb) no award, decree or order of any court, 
tribunal or other authority in relation to the 
undertakings of the-Company. passed after the 
appointed day, in respect of any matter, claim 
or dispute which arose before that day, shall 
be enforceable against the Central Govern- 
ment, or the Braithwaite and Company Limit- 
ed, or, where the undertakings of the Com- 
pany sre directed under section 7, to vest in a 
Government company, against thai Govern- 
ment company; 

(e) no liability incurred by the Company 
before the appointed day, for the contraven- 
. tion of any provision of law for the time being 
in force, shall be enforceable against the 
Central Government, or the Braithwaite and 
Oompany Limited, or. where the undertakings 
of the Company are directed, under gection 7, 
to vest in a Government company, against that 
Government company; 


6. Vesting of the undertakings of the 
Company in the Braithwaite and Com. 
pany Limited. — (1) Notwithstanding any- 
thing contained in sections 3 and 4, the Cen- 
tral Government shall, as goon as may be, 
efter the promulgation of the Ordinance, 
direct, by notification, that the undertakings 
of the Company, and the right, title and inte- 
rest of the Company in relation to its ûnder- 
takings, which have vested in the Central 
Government under section 3, shall, instead of 
continuing to vest in the Oentral Government, 
vest in the Braithwaite and Company Limited 
either on tHe date of the notification or on 
such earlier or later date (not being a 
date earlier than the appointed day) as may 
be specified in the notification. 


(2) Where the right, title and interest of. 


the Company in relation to its undertakings 
vest in the Braithwaite and Company Limited 
under sub-section (1), the Braithwaite and 
Company Limited shall, on and from the date 
of such vesting, ba deemed to have become the 
owner in relation to such undertakings, and 
all the rights and liabilities of the Central 
Government in relation to auch undertakings 
shell, on and from the date of such veating, be 
deemed to have become the righta and liabili. 
ties, respectively, of the Braithwaite and 
Company ae 
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7. Power of Central Government to 
direct vesting of the undertakings of the 
Company in a Government company.— 
(1) Notwithstanding anything contained in 
sections 3, 4 and G. the Central Government 
may, if it is satisfied that a Government 
company is willing to comply, or has com- 
plied with such terms and conditions as that 
Government may think fit to impose, direob 
by notification, that the undertakings of the 
Company, and the right, title and interest of 
the Company in relation to its undertakings, 
which have vested in the Central Govern- 
ment under section 3 and thereafter in the 
Braithwaite and Company limited, under 
section 6, shall, instead of continuing to vest 
in the Braithwaite and Company Limited, 
vest in the Government company either on the 
date of the notification or on such earlier or 
later date (not being æ date earlier than the 
appointed day) as may be specified in the 
notification, 

(2) Where the right, title and interest 
of the Company in relation to ita under. 
takings vest in a Government company 
under gub.gection (1), the Government com. 
pany shall, on and from the date of 
such vesting, be deemed to have become the | 
owner in relation to such undertakings, and 
all the rights and liabilities of the Central 
Government or the Braithwaite and Company 
Limited in relation to such undertakings 
shall, on and from the date of such vesting, 
be deamed to have become the rights and 
liabilities, respectively, of the Government 


company. 
CHAPTER III 
PAYMENT OF AMOUNTS 


8. Payment of amount.—For the trans- 
fer to. and vesting in, the Central Govern. 
ment, under section 3, of the undertakings 
of the Company and the right, title and 
interest of the Company in relation to its 
undertakings, éhere shall be given by the 
Central Government to the Company, in cash, 
and in the manner specified in Chapter VI; 
an amount of rupees one hundred and ae 
six lakha. 


9. Payment of further amount, — (1). 
For the deprivation of the Company of the 
management of ita undertakings. there shall 
be given to the Company by the Central Gov- 
ernment an amount calculated at the rate of 
rupees fifty thousand per annum for the 
period commencing on thé date on which the 
management of the undertakings of the Oom- 
pany was taken over by the Cenitral.Govern. 
ment and ending on the appointed day. 


(2) In consideration of the retrospective 
operation of the provisions of sectiona 3, 4 


— 
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and 5, there shall also ba given, in cash, by 
the Central Government to the Company, an 
amount equal to an amount calculated at the 
rate of rupees fifty thousand per annum for 
the period commencing on the appointed day 
and ending on the date of promulgation of the 
Ordinances. i 


(3) The amount specified in section 8 and 
the amount determined under asub-sectiong 
(1) and (2) shall carry simple interest at the 
rate of four per cent per annum for the period 
commencing on the date of promulgation of 
the Ordinance snd ending on the date on 
which payment of such amounts is made by 
the Central Government to the Commissioner. 


(4) The amounts determined in accordance 
with the provisions of sub.gections (1), (2) and 
(3) shall be given by the Central Government 
to the Company in addition to the amount 
gpecified in section 8. 


(5) For the removal of doubts, it is hereby 
declared that ths liabilities of tha Company, 
in relation to its undertakings which have 
vested in the Central Government under gec- 
tion 3 shall be discharged from the amounts 
refarred to in section 8, and also from the 
amounts determined under sub-sections (1), 
(2) and (3) in accordance with the rights and 
interests of the creditors of the Company. 


OHAPTER IV 


MANAGEMENT, ETO., OF THR UNDERTAKINGS 
OF THE COMPANY 


10. Manegement, etc. of the undertak- 
ings of the Company. — (1) The Braith- 
waite and Company Limited in which the 
undertakings of the Oompany and the right. 
title and interest of the Oompany in relation 
to its undertakings vested under section 6 
shall be entitled to exercise all such powers 
and do all such things as the Company ig 
authorised to exercise and do in relation to 
its undertakings. 


(2) The general superintendence, direction, 
control and management of the gffairs and 
business of the undertakings of the Company, 
the right, title and interest in relation to 
which have vested, under section 3 in the 
Central Government and, under section 6, in 
the Braithwaite and Company Limited shall, 
where a direction has been made by the Oen. 
tral Government under egub-gection (1) of 
section 7, vest in the Government company 
specified in such direction, and thereupon the 
Government company so specified shall be 
entitled to exercise all such powers and do all 
such things as the Company is authorised to 
exercise and do in relation to itg undertak- 
ings. 
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11. Duty of persons in charge of 
management of the undertakings of the 
Company to deliver all assets, etc. — 
(1) On the vesting of the management of the 
undertakings of the Company in the Braith- 
waite and Company Limited, all persons in 
charge of the management of the undertak. 
ings of the Company immediately before such. 
vesting shall be bound to deliver to the 
Braithwaite and Company Limited all assets, 
books of account, registers or other documents. 
in their custody relating to the undertakings. 
of such Company. 


(2) The Central Government may issue 
such directions as it may deem desirable in 
the circumstances of the cage to the Braith- 
waite and Company Limited as to its powers 
and duties and the Braithwaite and Company 
Limited may also, if it so desires, apply to 
the Central Government. at any time for 
instructions as to the manner in which the 
management of the undertakings of the Com- 
pany shall be conducted by it or in relation tœ 
any other matter ariging in the course of such 
management, 


(3) Onthe vesting of the management of 
the undertakings of the Company in a Gov- 
ernment company, the provisions of sub- 
sections (1) and (2) shall apply to, or in rela- 
tion to, the Government company a3 they 
apply to, or in relation to, the Braithwaite 
and Oompany Limited, subject to the modif- 
cation that the references to the Braithwaite 
and Company Limited shall be construed as 
references to the Government company. 


OHAPTER V 
PROVISIONS RELATING TO THB EMPLOYERS 
z ' OF THRE ComMPANY 


12. Employment of certain employees 
to continue. — (1) Every person who has 
been, immediately before the appointed day,. 
employed in any undertaking of the Com- 
pany shall become, on and from the appointed: 


‘day or such later date, as the cage may be, 


an employes of the Braithwaite and Com- 
pany Limited, or, as the cage may be, of the 
Government company in which the right, 
title and interest of the Company in relation 
to its undertakings, have vested under this 
Ast, and shall hold office or service under the 
Braithwaite and Company Limited, or the 
Government company, as the case may be, 
with the same rights and privileges ag fo 
pension, gratuity and other matters ag would 
haye been admissible to him if there haa 
been no such vesting and shall continue to 
do go unless and until his employment under 
the Braithwaite and Oompany Limited, or 
the Government company, as the case may 
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be, ia duly terminated or until his remunera. 
tion. and other conditions of service are duly 
altered by the Braithwaite and Company 
Limited, or by the Government company, aa 
the case may be. 


(2) Notwithstanding anything contained in 
the Industrial Disputes Act, 1947, or in any 
other law for the time being in force, tbe 
transfer of the services of any officer or other 
pergon employed in any undertaking of the 
Company to the Braithwaite ani Company 
Limited, or the Government company, shall 
not entitle guch officer or other employee to 
any compensation under this Act or under any 
otber law for the tima being in force and no 
such claim shall be entertained by any court, 
tribunal or other authority. 


(3) Where, under the terms of any con- 
tract of service or otherwise, ny person, 
whose services become transferred to the 
Braithwaite and Company Limited, or the 
Government company, by reson of the pro- 
visions of this Act, is entitled to any arrears 
of salary or wages or any payments for any 
leave not availed of or any other payment, 
not being payment by way of gratuity or 
pension, such person may enforce his claim 
against the Company, but not against the 
Central Government, or the Braithwaite and 
Oompany Limited, or the Government com. 
pany. 


13. Provident fund and other funds. — 
(1) Where the Company has established a 
provident fund, superannuation fund, welfare 
fund or other fund for the benefit of the 
persons employed in any of the undertakings 
of the Oompany, the monies relatable to the 
officers or other employees, whose services 
have become transferred by or under this Act 
to the Braithwaite and Company Limited, or 
the Government company, shall, out of the 
monies standing, on the appointed day, bo the 
credit of such provident fund, superannuation 
fund, welfare fund or other fund, stand 
transferred to, and shall vest in, the Braith., 
waite and Company Limited, or the Govern. 
ment company, as the case may be. 

(2) The monies which stand transferred 
under sub.section (1) to the Braithwaite and 
Company Limited, or the Government com- 
pany, a9 the case may be, shall be dealt with 
by the Braithwaite and Company Limited, or 
the Government company, in such manner 88 
may be prescribed. 


CHAPTER VI 
COMMISSIONER OF PAYMENTS 


14, Appointment of Commissioner of 
Payments. — (1) The Central Government 
shall, for the purpose of disbursing the 
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amounts payable to the Company under sec- 
tions 8 and 9, by notification, appoint a Oomi- 
missioner of Payments. 


(2) The Central Government may appoint 
such other persons as it may think fit to assigb 
the Commissioner and thereupon the Com- 
missioner may authorise one or more of such 
persons also to exercise all or any of the 
powers exercisable by him undor this Aot and: 
different persona may be, authorised to exer- 
cise different powers. .. 


(3) Any person authorised by the Commis. 
sioner to exercise any of the powers exercis.. 
able by tha Commissioner may exercise those: 
powers in the same manner and with the. 
same effect as if they have been conferred on. 
that person direstly by this Act and not by: 
way of authorisation. 


(4) The salaries and allowances of the. 
Commissioner and other persons appointed: 
under this section shall be defrayed out of the: 
Consolidated Fand of India, 


15. Payment by the Central Govern- 
ment to the Commissioner. — (1) The- 
Central Government shall, within thirty days 
from the gpecified date, pay, in cash, to the. 
Commissioner, for payment to the Company — 


(a) an amount equal to the amount speci. 
fied in section 8, and 

(b) an amount equal to the amount payable- 
to the Company under section 9. 


(2) A deposit account shall be opened by 
the Central Government in favour of the. 
Commissioner, in the Public Account of India, 
and every amount paid under this Act to the- 
Commissioner shall be deposited by him to: 
the credit of the said deposit account and the. 
said deposit account shall be operas by the- 
Commissioner. 


(3) The interest accruing on the amount. 
standing to the credit of the deposit account 
referred to in aub-section (2) shall enura to- 
the benefit of the Company. 


16. Certain powers of the Centrah 
Government or Braithwaite and Com- 
pany Limited or Government company.. 
—(1) The Central Government, or the Braith. 
waite and Oompany Limited, or the Govern. 
ment company, as the case may be, shall be 
entitled to receive up to the specified date, to- 
the exclusion of all other persons, any money 
due to the Oompany. in relation to its under. 
takings which have vested in the Central 
Government, or the Braithwaite and Company 
Limited, or the Government company, reslis- 
ed after the appointed day notwithstanding 
that the realisation pertains to æ period prior 
to the appointed day. 
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(2) The Central Government, or the Braith. 
waite and Oompany Limited, or the Govern- 
‘ment company, as the casa may be, may 
make @ claim to the Commissioner with 
regard to every payment made by it after the 
‘appointed day for discharging any liability of 
ithe Company in relation to any period prior 
to the appointed day; and every such claim 
shall have priority in accordance with the 
priorities attaching, under thig Act, to the 
matter in relation to which such liability has 
been discharged by the Central Government, 
or the Braithwaite and Company Limited, or 
the Government company. 


(3) Save as otherwise provided in this Act, 
the liabilities of the Company in regpect of 
any transaction prior to the appointed day, 
which have not been discharged on or before 
the specified date, shall be the liabilities of 
tha Company. 


17. Claims to be made to the Commis- 
-sioner.— Every person having a claim against 
the Company shall prefer such claims before 
the Commissioner within thirty days from 
the specified date : 

Provided that if the Commissioner is satish- 
ed that the claimant was prevented by suffi- 
cient causa from preferring the claim within 
the geid period of thirty days, he may enter. 
tain the claim within a further period of 
thirty days and not thereafter. 


18. Priority of claims. — The claims 
arising out of the matters specified in the 
‘Schedule shall have priorities in accordance 
with the following principles, namely :— 

(a) Category I shall, hava precedence over 
all other categories and Category II shall 
‘have precedence over Oategory IIT, and so on; 

(b) the claims specifed in each of the 
categories shall rank equally and be paid in 
‘nll, but, if the amount is insufficient to meet 
‘such claims in full, they shall abate in equal 
proportions and be paid accordingly; 


(a) the question of discharging any liability - 


-with regard to a matter specified in a lower 

_ oategory shall arise only ifa surplus is left 

-- after mesting all the liabilities specified in 
-+he immediately higher category. 


19, Examination of claims. — (1) On 
receipt of the claims made under section 17, 
‘the Commigsioner shall arrange the claims 
in the order of priorities specified in the 
Schedule and examine the same in accord. 
ance with such order of priorities. 


(2) If, on examination of the claims. the 
Commissioner is of opinion that the amount 
paid to him under this Act ia not sufficient to 
meet the liabilities specified in any lower cate. 
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gory he shall not be required to examine the 
claims in respect of such lower category. 


20. Admission or rejection of claims.— 
(1) After examining the claims with reference 
to the priorities sefout in the Schedule the 
Commissioner shall fixa certain date on or 
before which every claimant shall file the 
proof of his claim failing which he: will be 
excluded from the benefit of the disburge. 
ments made by the Commissioner, 


(2) Not less than fourteen days’ notice of 
the date go fixed shall be given by advertise. 
ment in one issue of a daily newspaper in the 
English language andin one issue of such 
daily newspaper in the regionai language as 
the Commissioner msy consider suitable, and 
every such notice ghall call upon the claimant 
to fila the proof of his claim with the Com. 
missioner within the time specified in the ad- 
vertisement. 


(3) Every claimant who fails to file the 
proof of hia claim within the time specified 
by the Commissioner shall be excluded from 
the disbursements made by the Commigsioner. 


(4) The Commissioner shall, after such in. 
vestigation as May, in his opinion, be neces. 
sary and after giving the Company an op. 
portunity of refuting the claim and after 
giving the claimant a reasonable opportunity 
of being heard. in writing, admit or reject 
the claim in whole or in part. 


(5) The Commissioner shall have the power 
to regulate his own procedure in all matters 
arising out of the discharge of his functions, 
including the place or places at which 
he will hold his sittings and shall, for 
the purpose of making an investigation under 
this Act, have the same powers as sre vested. 
in a civil court under the Code of Civil Prose- 
dure, 1908, trying a suit, in respect of the 
following matters namely: 


(a) the summoning and enforcing the attend- 
ance of any witness and examining him on 
oath; 

(b) the discovery of production of any 
document or other material object producible 
ag evidence; 

(c) the reception of evidence on affidavits; 

(d) the issuing of any commission for the 
examination of witnesses. 


(6) Any investigation before the Commis. 
sioner shall be deamed to bea judicial pro- 
ceeding within the meaning of sections 193 
and 228 of the Indian Penal Code and the 
Commissioner shell be deemed to be a civil 
court for the purposes of section 195 and 
Ohapter XX VI of the Code of Oriminal Prose- 


dure, 1973. 
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(7} A claimant who is dissatisfied with the 
‘decision of the Commirsionar may prefer an 


appeal against the decision tothe principal 
Aivil court of original jarisdiction within the 


dogai limits of whoge jurisdiction the regis- 


ered aftice of the Company is situated: 


Provided that where a person who is Judge 
of a High Oourt is appointed to be the Com- 
missioner, the appeal shall lie tothe High 
‘Court at Caloutta, and such appeal shall be 
heard and disposed of by not less than two 
Judges of that High Court. 


21. Disbursement of money by the Com. 
missioner to claimants. — After admitting 
a Claim under thia Act, the amount due in 
wespect of such claim ghall be paid by the 
Commissioner to the person or persons to 
whom euch sums are due, and, on such pay. 
‘ment, the liability of the Company in respect 
of such claim shall stand discharged. 

22. Disbursement of amounts to the 
Compaoy.—If, out of the monies paid to him 
dn relation to the undertakinga of the Com- 
pany: there is a balance left after meeting 
‘the liabilities ag specified in the Schedule, 
he Oomissioner shall disburse such balance 
to the Company. 


(2) Where the possession of any machinery, 
@quipment or other property,. has vested in 
the Central Government or the Braithwaite 
and Company Limited, or the Government 
ompany, under this Act, but such machinery, 
aquipment or other property does not belong 
to the Company, it shall be lawful for the 
Central Government, or the Braithwaite and 
Gompany Limited, or the Government com. 
pany to continue to possess such machinery or 
squipment or other property on the same 
terms and conditions under which they were 
possessed by the Oompany immediately before 
¢ he appointed day. 

23. Undisbursed or unclaimed amount 
to be deposited to the general revenue 


account. — Any money paid to the Commis.- 


sloner which remaing undisbursed or un- 
‘Aiaimed -for a period of three years from the 
fast day on which the disbursement was made 
shall be transferred by the Commissioner to 
the general revenue account of the Central 
Government; but a claim to any money go 
transferred may be preferred to the Central 
Government by the person entitled to such 
payment and shall be dealt with as if such 
transfer had not been made, the order, if any, 
{or payment of the claim being treated aa an 
order for the refund of the revenue. 


OHAPTER VII 
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withstanding anything inconsistent therewith 
contained in any other law for the time being 
in force or in any instrument having effect by 
virtue of any law, other than this Act, or in 
any decree or order of any court, tribunal or 
other authority. 


25. Contracts to cease to have effect 
unless ratified by the Central Govern- 
ment or Braithwaite and Company 
Limited or Government Company. — (1) 
livery contract entered into by the Company 
in relation to its undertakings for any service, 
sale or supply, and in force immediately 
before the appointed day, shall, on and from 
the expiry of one hundred and eighty days 
from the date of promulgation of the Ordin. 
ance, cease to have effect unless such contract 
is, before the expiry of that period, ratified, 
in writing by the Oentral Government, or the 
Braithwaite and Company Limited, or the 
Government company, and, in ratifying such 
contract, the Central Government, or tha 
Braithwaite and Oompany Limited, or the 
Government company may make such altera- 
tion or modification therein as it may think fit: 

Provided that the Central Government, or 
the Braithwaite and Company Limited, or the 
Government company shall not omit to raify a 
contract, and shall not make any alteration or 
modification in a contract, unless it is satisfied 
that such contract is unduly onerous or hag 
been entered into in bad faith or is detri- 
mental to the interests of the Central Govern. 
ment, or the Braithwaite and Company 
Limited, or the Government company. 


(2) The Central Government, or the Braith. 
waite and Company Limited, or the Govern- 
ment company shall not omit to ratify a 
contract, and shall not make any alteration or 
modification therein, except after giving to 
the parties to the contract a reasonable oppor. 
tunity of being heard and except after record. 
ing, in writing, its ressona for refusal to 
ratify the contract or for making any altera- 
tion or modification therein. 


26. Protection of action taken in good ~ 
faith. — (1) No suit, prosecution, or other 
legal proceeding shall lie against the Central 
Government or any officer of that Government,- 
or the Braithwaite and Company Limited, or - 
the Government company, or any officer or 
other person authorised by that Government, 
or the Braithwaite and Company Limited, or 
the Government company, for anything which 
is in good faith done or intended to be done 
under this Aci. 


{2) No suit or other legal proceeding ghall 
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ment company, or any officer or other person 
authorised by the Braithwaite and Company 
Limited, or the Government company, for any 
damage caused or likely to be caused by any- 
thing which is in good faith done or intended 
to be done under this Act. i 


27. Delegation of powers. — (1) Tha 
Central Government may, by notification, 
direst that all or any of the powers oxercis. 
able by it under this Act, other than the 
power conferred by section 30, may also be 
` exercised by such person or persons as may be 
specified in the notification. 


(2) Whenever any delegation of power is 
made under gub.section (1), the person to 
whom such power has been delegated shall 
aot under the direction, control and supervi- 
sion of tha Central Government. 


28. Penalties,—Any person who,— 

(a) having in his possession, custody or 
control any property forming part of any 
undertaking of the Company, wrongfully with: 
holds such property from the Central Govern- 
ment, or the Braithwaite and Company 
Limited, or the Government company; or 


(b) wrongfully obtains possession of, or 
retains: any property forming part of any 
undertaking of the Company or wilfully with. 
holds or fails to furnish to the Central Govern- 
ment, or the Braithwaite and Company 
Limited, or the Government company, or any 
person or body of persons specified by that 
Government, or the Braithwaite and Company 
Limited. or the Government company, any 
document relating to such undertaking which 
may be in his possession, custody or control or 
fails to deliver to the Central Government, or 
the Braithwaite and Company Limited. or the 
-~ Government company or any person or body 
of parsons specified by that Government or 
the Braithwaite and Company Limited, or the 
Government company, any assets. books of 


account, registers or other documents in his 


possession, custody or control, relating to the 
undertaking of tha Company; or 


(c) wrongfully removes or destroys any 
property forming part of any undertaking of 
the Company or prefers any claim under this 
Act which he knows or has reasonable cause 
to believe to be false or grossly inaccurate, 


shall be punishable with imprisonment for a 
term which may extend to two years or with 
fins which may extend to thousand rupees, 
or with both. 


29. Offences by companies.—(1) Where 
an offence under this Act has been committed 
by a company, every person who at the time 
the offence was committed was in charge of, 
and was responsible to, the company for the 
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Bi, 3, Be. 
conduct of the business of the eoxmpany, ae 
well as the company, shall be deemed to he. 
guilty of the offence and shall be liabha to be- 
proceeded against and punished accordimgig : 
Provided that nothing contained in this sub. 

section shall render any such person bebo io- 
any panishment. if he proves that the ofenses 
was committed without his knowledges sr that 
he had exercised all due diligence to proventk: 
the commission of such offence. 


(2) Notwithstanding anything contained in- 
sub section (1), where any offence andes this 
Act has been committed by a company and it 
is proved that the offence has been eoruitted- 
wito the consent of connivanée of, or is attri. 
butable tə any neglect on the part of, amw 
director, manager, seeretary, or other ofigear 
of the cimpany. such director, wemagar, 
secretary, or other offier shalt be deomad to be 
guilty of that offence and shall be liable to be- 
proceeded against and punished accordingly, 

Explanation, — For the purposes ed thie 
section, — 

(a) “company” means any body corporate 
end includes a firm or other assosiation of 
individuals; 

(b) *‘director” in relation to a firm, meant 
a partner in the firm. 


30. Power to make rules.—(%)} Pho Gon.. 
tral Government may, by notification, make 


rules for carrying out the provisions of thie 
Act. 


(2) In pattda: and without preyadina to. 
the generality of the foregoing power, sueh. 
rules may provide for all or any of the foo. 
ing matters, namely: — 

(a) the time within which, and the manner 
in which, an intimation shall be given tm 
the Commissioner under sub.section 43} of 
section 4; 

(b) the manner in which the monies i any 
provident fund or other fund referzved se im 
section 13 shall be dealt with; 

- (e) any other matter which is required te. 
be, Or may be, prescribed. 


(3) Every rule made by the Cenirak Goy. 
ernment under this Act shall be laid, a3 soom- 
ag may ba after it is made, before each Nouse- 
of Parliament, while it is in sessiom gor R. 
total period of thirty days, which may be. 
comprised in one session or in two or mpore- 
successive sessions, and if before the expiry 
of the session immediately following the ges. 
sion or the successive sessions aforesaid, both. 
Houses agree in making any modifleation in. 
the rule or both Houses agree that the ralo ` 
should not be made, the rule shall thereafter 
have effect only in such modified form er he 
of no effect, as the case may be; so, however 
that any such modification or annulment ghal b 
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be without prejudice to the validity of any. 
thing previously done under that rule. 


31. Power to remove difficulties. — If 
any difficutly arises in giving effect to the pro. 
visions of this Act, the Central Government 
may, by order, not inconsistent with the pro- 
visions of this Act, remove the difficulty: 

Provided that no such order shall be made 
after the expiry of a period of two years from 
the date on which this Act receives the assent 
or the President. . 

32. Declaration as to the policy of the 
State.— It is hereby declared that this Act is 
for giving effect to the policy of the State 
towards securing the principles specified in 
clause (b) of article 39 of the Constitution. 


Ezplanation.— In this section, “State” has 
the same meaning ag in article 12 of the 
Constitution. 


33. Repeal and Saving. — The Gresham 
and Craven of India (Private) Limited (Acqui- 
sition and Transfer of Undertakings) Ordi- 
nance, 1977, is hereby repealed. 

(2) Notwithstanding such repeal, anything 
done or any action taken under the Ordinance 
go repealed shall be deemed to have been done 
or taken under the corresponding provisions 
of this Act, 


THE SOHEDULE 


(See sections 18, 19, 20 and 22) 


ORDER OF PRIORITIES FOR THE DISOHARGH 
OF LIABILITIHS OF THE COMPANY 


Part A 
Post-take-over management period 

Category I 

Wages, salaries and other dues of the em. 
ployees of the Company. 

Category IT 

(i) Loans advanced by the Central Govern. 
ment. 

(ii) Loans advanced by Banks. 

Category [TT 

Any credii availed of by the Company for 
the purpose of carrying on any trading or 
manufacturing operations. : 

Category 1V 

Any other loans. 

Category Y 

Revenue, taxes, cesses, rates or any other 
dues to the Central Government or a Btate 
Government. 

Past B 
Pre-take over management period 

Category VI = 

Arrearg in relation to contributions to be 
made by the Company to the provident fund, 


The Payment of Bonus (Amdt.) Act, 1977 


[Act 43] 35 


salaries, wages and other amounts due to the 
employees of the Company. 
Category VIT 
. Overdrafts from Banks, ` 
Category VIII 


Revenue, taxes, cesses, retes or any other 
dues to the Central Government, a State Gov- 
ernment, = Local Authority or a State Electri- 
city Board. 

Category IX 

(i) Any oredit availed of by the Company 
for the purpose of carrying on any trading or 
manufacturing operations. 

(ii) Any other dues. 


THE PAYMENT OF BONUS 
(AMENDMENT) ACT, 1977 


(Act No. 43 of 1977)* 
[24th December, 1977} 


An Act further to amend the Payment of 
Bonus Act, 1965, 


Be it enacted by Parliament in the Twenty. 
eighth Year of the Republic of India ag 
follows :~~ 


1. Short title and commencement. — 
(1) This Aot may be called THE PAYMENT 
OF BONUS (AMENDMENT) AOT, 1977. 

(2) It shall be deemed to have come into 
fores on the 3rd day of September, 1977. 


2. Act 21 of 1965 to have modified 
effect for a particular period. — The Pay. 
ment of Bonus Act, 1965 (hereinafter referred 
to as the principal Act) shall, — 

(a) in relation to a factory or other este- 
blishment to which the principal Act applies 
immediately before the commencement of thig 
Act; and 

.(b) in relation to a banking company and 
the Industrial Reconstruction Corporation of 


_ India to which the principal Act applies on 


and from such commencement by virtue of 
this Act, 
have effect in respect of the accounting year 
commending on any day in the year 1976 ag 
if the amendments specified in sectiong 3 to 20 
had been made in that Act. 


Explanatson. — In this section, the expres. 
sions “banking company’ and ‘'accounting 
year” shall have the meanings respectively 
assigned to them in clauses (8) and (1) of geo. 
tion 2 of the principal Act. 


a ea | 

[*] Received the assent of the President on 

24.12.1977. Act published in Gaz. of India, 
24.12.1977, Part IL-S, 1, Ext., p. 479, _ 


For Statement of Objects and Reasons, see Gaz. 
of India, 21-11-77 Part II-S, 2, Ext., p. 710. 
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3. Substitution of long title. — In the 
principal Act, for the long title, the following 
long title shall be substituted, namely :— 

“An Ast to provide for the payment of 
bonus to persons employed in certain esta. 
blishmentg and for matters connected there. 
with.”, 

4. Amendment of section 2. — In sec- 
tion 2 of the principal Act; in sub-clause (a) 
of clause (4), after the words ‘being a com- 
pany,” the brackets and words ‘‘(other than a 
banking company)” shall be inserted. 

5. Substitution of new section for Sec. 
tion 4. — For section 4 of the principal Act, 
the following section shall be substituted, 
namely :— 

"4A. Computation of gross profits. — 
The gross profits derived by an employer from 
an establishment in respect of the accounting 

year shall — 

(a) in the case of a banking company, be 
calculated in the manner specified in the First 
Schedule; 

(b) in any other case, be calculated in the 
manner specified in the Second Schedule.’’. 


6. Amendment of section 6. — In Bec. 
tion 6 of the principal Act,— 

(a) in clauge (b), for the words “develop. 
ment rebate or development allowance,” the 
words ‘‘development rebate or investment 


allowance or development allowance” shall be 


substituted; 

(b) in clause (d), for the words ‘‘Second 
Schedule,” the words “Third Schedule” shall 
be substituted. 

7, Amendment of section 7. — In 806- 
tion 7 of the principal Act, in clause (e), for 
the brackets and words ‘(other than develop- 
ment rebate or development allowance)”, 
the brackets and words ‘“‘(other than develop- 
ment rebate or investment allowance) or de- 
velopment allowance” shall be substituted. ” 


~. 8. Amendment of section 10, — In sec- 
tion 10 of the principal Act.— 

(a) after sub.section (2), the following sub- 
gection shall be inserted, namely :— 

'‘(2A) Notwithstanding anything contained 
in sub-section (1) regarding the payment of 
` minimum bonus, but subject to the other pro- 
visions of this Act, every employer shall be 
bound to pay to every employee a minimum 
bonus which shall be 8.33 per cent. of the 
salary or wage earned by the employee during 
the accounting year or one hundred rupees, 
whichever is higher, whether or not the en. 
ployer has any allocable surplus in the 
accounting year : 

Provided that where an employee has not 
completed fifteen years of the age at the 
beginning of the accounting year, the provi- 
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sions of this sub section shall have effect in 
relation to such employee as if for the words 
"one hundred rupees,” the words ‘“'sixty 
rupees” were substituted.’; 

(b) in sub-section (3), for the words ‘'Third 
Schedule,” the words “Fourth Schedule” 
shall be substituted. 

9. Amendment of section 15. — In geo. 
tion 15 of the principal Act, for the words 
"Third Schedule” wherever they occur, the 
words ‘Fourth Schedule” shall be substituted 


10. Amendment of section 16. — In 
section 16 of the principal Act, in gub-ges- 
tion (1B), for the words ‘‘Third Schedule” at 
both the places where they occur, the words 
‘Fourth Schedule” shall be substituted. 


11. Amendment of section 21. — In 
section 21 of the principal Act, in the Expla- 
nation, for the wods and figures “sections 22, 
23 and 25”, the words and figures “'gactions 
22, 23, 24 and 25” shall be substituted. 


12 Amendment of section 23.—In s80- 
tion 23 of the principal Act, in sub-section (1), 
for the word snd figures "section 25”, the 
words and figures ‘sections 24 and 25” shall 
be substituted. 

13. Insertion of new section 24.—After 
section 28 of the principal Act, the following 
section shall be inserted, namely: — 


"24, Audited accounts of banking com- 
panies not to be questioned. — (1) Where 
any dispute of the nature specified in section 
22 between an employer, being a banking 
company, and its employees has been referred 
to the said authority under that section and 
during the course of proceedings the accounts 
of the banking company duly audited sre pro- 
duced before it, the said authority shall not 
permit any trade union or employees to ques- 
tion the correctness of such accounts, but the 
trade union or the employees may be permitt- 
ed to obtain from the banking company such 


„information ag is necessary for verifying the 


amount of bonus due under this Act. 

(2) Nothing contained in sub-section (1)-shall 
enable the trade union or the employees to 
obtain any information which the banking 
company is not compelled to furnish under 
the provisions of section 34A of the Banking 
Regulation Act, 1949.” 


14. Amendment of section 27. — In 
gection 27 of the principal Act, after sub. 
section (4), the following sub-section shall be 
inserted, namely:— 


"(5) Nothing contained in this section shall 
enable an Inspector to require & banking com: 
pany to furnish or disclose any statement or 
information or to produce. or give inspection 
of, any of it books of account or other docu. 


d 
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ments, which a banking company cannot he 
compelled to furnish. disclose, produce or give 
inspection of, under the provisions of sec. 
tion 34A of the Banking Regulation Aot, 
1949.” 


15. Amendment of section 31A. — In 
section 31A of the principal Act, in the pro- 
viso, for the words ‘‘Provided that’, the 
words “Provided further that” shall be 
substituted and before the proviso as so 
amended, the following proviso shall be 
inserted, namely :— 


“Provided that any such agreement or set. 
tlement whereby the employees relinquish their 
right to receive the minimum bonus under 
sub section (2A) of section 10 shall be null and 
void in go far ag it purports to deprive them of 
such right.” 

16. Amendment of section 32.—In 
geation 32 of the principal Act,— 

(a) clause (vii) shall be omitted; 

(b) in clause (ix), - 

(i) sub-clause (ff) shall be omitted: 

(ii) in gubclause (9), after the words 


‘financial institution’, the brackets and words 


‘(other than a banking company) ‘‘shall be 
inserted. 


17. Substitution of new sections for 
section 34.— For section 34 of the principal 
Act, the following sections shall be substitut. 
ed, namely :— 

"34, Employees and employers not to 
be precluded trom entering into agree- 
ments for grant of bonus under a different 
formula. — Nothing contained in this Act 
shall be construed to preclude employees em. 
ployed in any establishment or class of estab. 
lish ments from entering into agreement with 
their employer for granting them an amount 
of bonus under a formula which is different 
from that under this Act: 


Provided that no such agreement shall have 


effect unless it ig entered into with the pre-, 


(contd. on col. 2) 
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vious approval of the appropriate Govern. 
ment : 


Provided further that any such agreement 
whereby the employees relinquish their rights 
to receive the minimum bonus under sub- 
section (2A) of section 10 shall ba null and 
void in so far it purports to deprive them of 
auch right: 

Provided also that such employees shall not 
be entitled to be paid bonus in excess of ~ 


(a) 8.33 per cent. of the salary or wage 
earned by them during the accounting year if 
the employer has no allocable surplus in the 
accounting year or the amount of such alloc. 
able surplus is only so much that, but for the 
provisions of sub-section (2A) of section 10, it 
would entitle the employeas only to receive an 
amount of bonus which is less than the afore. 
said percentage: or 

(b) twenty per cent. of the salary or wage 
earned by them during the accounting year. 


34A. Effect of laws and aereements in- 
consistent with the Act.— Subject to the 
provisions of sections 31A and 34 the provi- 
gions of this Act shall have offeat notwith. 
standing. anything inconsistent therewith 
contained in any other saw for the time being 
in force or in the terms of any award, agree- 
ment, settlement, or contract of service.” 


18. Amendment of the First Schedule.— 
In the principal Act, the First Schedule shall 
be renumbered as the Second Schedule and, — 

(a) in that Schedule as so renumbered — 

(i) for the brackets, words and figure ‘(See 
section 4)”, the brackets, words, figure and 
letter ‘'{See section 4(b)}” shall be substituted: 

(ii) in column (2', against Item No. 2, for 
the entry '{d) Development rebate/Develop- 
ment allowance reserve.”, the entry ‘'({d) 
Development rebate/Investment allowance/ 
reserve. shall be 
substitued; 


ra 


(b) before that Schedule as so renumbered, the following Schedule shall be inserted 





namely :— 
‘THE FIRST SOHEDULE 
[See section 4 (a)] 
COMPUTATION oF Gross Prorrrs 
Accounting Year ending ....ce-ssessssoees 
Tiem Particulars Amount of Amount of Remarks 
No. sub.items main items 
Re. Bs. 
*1, Net profit as shown in the Profit and Loss 


Account after 
provisions. 


making usual and necessary 


[#] Where the profit subject to taxation is shown in the Proft and Loss Account and the provision 


made for taxes on income is shown, the actual provision for taxes on income shall be deducted 


from the profit. 


” 
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Item '  -Partionlars Amount of Amountof Bemarks 
No, . i gub.itemg main items 
Bs. Rs. 


2, Add back provision for : 
(a) Bonus to employees. 
(b) Depreciation. 


(o) Development Rebate Reserve. ' : Bee foot- 
note (1) 
(d4) Any other reserves. See foot. 
note (1) 

Total of Item No. 2 Ra. Rs. 

3. Add baok also: 

(a) Bonus paid to employees, in respect of See foot- 
previous accounting years. note (1) 


(b) The amount debited in respect of gratuity 
paid or payable to employees in exceess 
of the aggregate of — 

(i) the amount, if any, paid, to or pro. 
vided for payment to, an approved 
gratuity fond; and 


(ii) the smount actually paid to em. 
ployees on their retirement.or on 
termination of their employment 
for any reason. 

(o) Donations in excess of the amount admis- 
. sible for income.tax. 


(a) Capital expenditure (other than capital See foot» 
expenditure on scientific research which note (1) 
is allowed sas a deduction under any law 
for the time basing in force relating to 
direct taxeg) and capital losses (other 
than losses on sale of capital assets on 
which depresiation hag been allowed for 
income.tax.) 


(e) Any amount certified by the Reserve Bank 
of India in terms of sub-section (2) of 
section 34A of the Banking Regulation 
Act, 1949. 

(f) Losses of, or expenditure relating to any 
business situated outside India. 


Total of Item No. 3 Rs. l Ra. 


'4. Add also income, profits or gains (if any) 
credited directly to published or disclosed 
reserves, other than — 

(i) capital receipts and capital profits (inelud- 
ing profits on the sale of capital assets on 
which depreciation hag not been allowed 
for income tax); 

(ii) profits of, and raceipts relating to, any 
business situated outgide India; 

(iii) income of foreign banking companies from 
investments outside India. 


Net total of Item No.4 Ra. Ra. 
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Thon Particulars Amount of Amount of Remarks 
- No sub items main items 
l Ra. ` Rs, 
& Tote of Items Nos, 1, 2, 3 and 4. Ra. 


i. Dedwot: 


fa) Ospital receipts and capital profits (other See foot. 
than profits on the sale of asseta on which note (2) 
oo hag been allowed for income. 
€b) Profits of, and receipts relating to. any See foot- 
business situated outside India note (2) 
Ca) Income of foreign banking companies from See foot- 
invesimenta outside India. nota (2) 
4d) Expenditure or losses (if any) debited 
‘directly to published or disclosed reserves, 
other than — 
(i) capital expenditure and capital losses 
(other than losses on sale of capital 
assets on which depreciation has not 
been allowed for income.tax); 
(ii) losses of any business situated outside 
India. 
<{a) In the case of foreign banking companies See foot. 
proportionate administrative (overhead) note (3) 
expenses of Head Office allocable to 
Indian businegs. 
$i) Refund of any excess direct tax paid for Ses foot. — 
previous accounting years and excess note (2) 
provision. if any, of previous accounting 
yoara relating to bonus, depreciation, or 
development rebate, if written back. 
£g) Cash subsidy, if any, given by the Ses foot- 
Government or by any body corporate note (2) 


established by any law for the time being 
in force or by any other agency through 
budgetary grants, whether given directly 
or throngh any agency for specified pur- 
poses and the proceeds of which are 
reserved for such purposes, 


Total of Item No. 6 


Nua Geoss profits for purposes of bonus (Item No. 5 
minus Item No. 6) 


Ezplanatton. — In gub-item (b) of item 3, 
Stesteastes— 


Eee ee eee 


RTS ET] 


Ra. 


Ra. 


ae SG 


{1) T, and to the extent, charged to Profit and Logs Account. 





“approved gratuity fund” has the same 
cmaanires assigned to it in clause (5) of section 2 of the Income-tax Act 


€%) Tf, end to the extent, credited to Profit and Loss Account, 


(3) in the proportion of Indian Gross Profit (Item No. 7) to Total World Gross Profit 
‘fas: ger Consolidated Profit and Loss Account, adjusted as in Item No. 2 above only). 

19. Amendment of the Second Schedule. — In the principal Act, the Second Behe. 
dake diwall be renumbered as the Third Schedule and in that Schedule ag so renumbered, — 


{e) in column (2), against Item No 1, for the word Company”, the words ‘Company, 
<oher thane banking company” shall be substituted; 


(b} after Itom No. 1 and the entries relating thereto, the following item and entries 
ahei te ingerted, namely :— 
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(1) 7 (2) (3) 


“2. Banking company (i) The dividends payable on its proier- 
ence ghare capital for the acconniing 
year caloulated atthe rate at whick- 
such dividends are payable; 
(ii) 7.5 per cent. of its paid up equity 
share capital as at the commande. 
ment of the accounting year} 


(iii) 5 per cent. of its reserves shown ie 
its balance sheet as at ths som. 
mencement of the accounting years 
including any profits earried for. 
ward from the previous acoonntiing: 
year; 

(iv) any sum which, in respost of the 
accounting year, is transferred by 
it— 

(a) to a reserve fund under sub. 
section (1) of section 37 of the 

Banking Regulation Act, 1949; 

or 

(b) to any reserves in Indis in pur- 
guance of any direcion oF 
advise given by the Bessrve 

Bank of India, 

whichever is higher : 

Provided that where the bank- 
ing oompany is & forsign som. 
pany within the meammg of 
section 591 of the Companies 
Act, 1956, the amonuwt to be 
deducted under this Item: shall: 
be the aggregate of — 

(i) the dividends payable to ite 

preference shareholdera for 

the accounting year st the rate 
at which such dividends are 
payable on such amend s 
bears the sarno proportion to 
its total preference shart- 
capital as its total working 
funds in India bear to ita total 
world working funds; 

(ii) 7.5 per cent. of such aroumb 
ag bears the same proposition: 
to its total paid up equity chara 
capital as its tota} working 
funds in India bear to its tote D 
world working funds; 

(iii) 5 per cent. of such axsoun$ aB- 
bears the same proporiten $o- 
its total disclosed rezarvag se 
its total working foams la 
India bear to its total worki 
working funds; 

(iv) any sum which, 3n respect of 
the accounting year, ia depo. 
sited by it with ihe Bossers 
Bank of India oundex gnb- 
clanse (ii) of clause (D) of gade 
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seotion (2) of section II of the. 
Banking Regulation Act, 1949,. 
not exceeding the amount. 
required . under the aforesaid 
provision to be go deposited.”5. 


(e) in the Ezplanation, for the figures, brackets and word "1 (iii) and 8 (ii)”, the 
figures, b brackets and word "1 (iii), 2 (iii) and 3 (ii)” shall be substituted. 


90, Amendment of the Third Schedule. — In the principal Aot, the Third Schedule- 


shall be renumbered as the Fourth Schedole. 


21. Repeal and saving. — (1) The Payment of Bonus (Amendment) Ordinance, 1977 


is hereby repealed. 


(2) Notwithstanding such repeal, anything done or any action taken under the principal: 
Act, by virtue of the amendments thereto made by the said Ordinance. shall be deemed to 
have been done or taken under the pena Aot by virtue of the corresponding amendments: 


thereto made by this Act, 


THE REQUISITIONING AND ACQUI. 
SITION OF IMMOVABLE PRO. 
PERTY (AMENDMENT) 

ACT, 1977 
(Act No. 44 of 1977)* 


(24th December, 1977} 


An Act further to amend the Requisition- 
ing'and acquisition of Immovable Pro. 
perty Act, 1952. 


Be it enacted by Parliament in the Twenty. 
sighth Year of the Republic of India ag 
follows :— 


i. Short title. This Act may be called 
THE REQUISITIONING AND ACQUISITION 
OF IMMOVABLE PROPERTY eee 
MENT) AOT, 1977. 


2. Insertion of new section 26.— In the 
Requisitioning and Acquisition of Immovable 
Property Act, 1952 (hereinafter reforred to ag 
the principal Act), after section 25, the follow- 
ing section shall be inserted and ghall be 
deemed to have been inserted with effect on 
and from the 21st day of March, 1977, 
namely :— : 


"26, Special provision as to certain re- 
quisitions under act 42 of 1971.— (1) Not- 
‘withstanding anything contained in this Act. 
‘any immovable property requisitioned or pur. 
ported to have been requisitioned by the 
‘Oentral Government or by any officer or 
authority to whom powers in this behalf have 
‘been delegated by that Government, under the 
Defence of India Act, 1971, and the rules 
made thereunder (including any immovable 


Property deemed to have been requisitioned 


[*] Received the assent of the President on 
24-12.1977 Act published in Gaz. of India; 
24.12.1977, Part II-S. 1, Ext. P. 497. 

For Statement of Objects: “and Reasons, see 
Sere India 16.11.1977, Part IL-S. 2, Ext., 
. 069, 


under the said Act), which hag not been re. 
leased from such requisition before the ap. 
pointed day, shall,— 

(i) if such property was requisitioned on or 
before the 21st day of March, 1977, as from. 
that date, and 

(ii) if such property was requisitioned at. 
any time after such date as from the date of 
its requisition, 
be deemed to have been requisitioned by the 
competent authority under the provisions of 
this Act for the purpose for which such pro- 
perty was heldimmediately before the appoint. 
ed day and all the provisions of this Act shall 
apply accordingly : 


Provided that in determining the compensa- 
hion payable under this Act in respect of any 
property so deemed to have been requisitioned 
under this Act. the sum or sums, if any, ag: 
may be found necessary to compensate the 
person interested for all or any of the matters: 
specified in clause (b) of sub-section (2) of 
section 8 shall be reduced by the gum or gums, 
if any, paid or payable in respect of such. 
matter or matters ag compensation in respect. 
of snch property under the Defence of India 
Act, 1971, and the rules made thereunder. 


(2) Save ag otherwise provided in sub. 
section (1), the provisions of the Defence of 
India Act, 1971, and the rules made there. 
under. in so far as those provisions relate to the 
requisitioning of any such immovable property 
as ig referred to in sub-section (1), shall. ag 
from the 21st March 1977, cease to operate 
except as respects things done or omitted to be 
done before such cesser and section 6 of the 
General Olauses Act, 1897, shall apply upon. 
such cesser of operation as if such cesser were 
a repeal of an enactment by a Central Act. 


Explanation. — In this section ‘appointed 
day” means the 23rd September, 1977,’ 
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3. Repeal and saving. — (1) The Requi. 
sifioning and Acquisition of Immovable Pro. 
perty (Amendment) Ordinance. 1977, is here. 
by repealed. 

_ (2) Notwithstanding such repeal anything 
done or any action taken under the principal 
Act as amended by the said Ordinance shall ba 
deemed to have been done or taken under the 
principal Aot as amended by this Act. 


THE APPROPRIATION (NO. 4} ACT, 
1977. ` 
(Act No. 45 of 1977.) 
[24th December, 1977.] 


An Act to authorise payment and appro. 
priation of certain further sums from 
and out of the Consolidated Fund of 
-Andia for the services of the financial 
year 1977.78. 


(Text of the Act not Printed.) 








THE COMPANIES (AMENDMENT) 
ACT, 1977 
(Act No. 46 of 1977)* 
[24th December, 1977] 


An Act further to amend the Companies 
Act, 1956. 


Be it enacted by Parliament in the Twenty. 
eighth Year of the Republic of India as fol. 
flows:— 


1. Short’ title. — This Aet may be called 
sac: COMPANIES (AMENDMENT) AOT, 
197 

2. Amendment of section 10E.— In tha 
‘Companies Act, 1956 (hereinafter referred to 
as the principal Act), in section 10H, in gub. 
‘section (4D), for the words and figures 
‘“Ohapter XXXV of the Code of Oriminal 
Procedure, 1898", the words and figures 
"Ohapter XXVI of the Code of Oriminal Proce. 
dure, 1973” shall be substituted, 


3. Amendment of section 584A, — In 
section 58A of the ‘principal Act, after sub. 
‘aection (7), bat before the Heplanation, the 
following subsection shall be inserted, 
namely:— 


(8) The Central Government may, if it 
‘considers it necessary for avoiding any hard. 
ship or for any other just and sufficient reason, 
by order, issued either prospectively or retro. 
‘apectively from a data not earlier than the 
commencement of the Companies (Amend. 


[*] Received the assent of the President on 24-12, 
1977, Act published in Gaz. of India, 24-12. 

1977, Part IL-S. I. Ext., P. 489, 
For Statement of Objects and Reasons, see 
Bane India, 24-11-1977, Part II-S. 2, Ext., 


The Companies (Amendment) Act, 1977 


E.L. R. 


ment), Act, 1974, grant extension of time to a 
company or Glass of companies to comply 
with, or exempt any company or clags of com. 
panies from, all or any of the provisions of 
this section either generally or for any spesi- 
fied period subject to such conditions ag may 
be specified in the order: 

Provided that no order under this gub- 
section shall be issued in relation to a class of 
companies except after consultation with the 
Reserve Bank of [ndia.”. 

4. Amendment of section 108H. — In 
section 108H of the principal Aot, the words, 
figures, letters and brackets ‘and, any refe. 
rence in sections 108A, 108B and 1080 to 
“same management” shall be construed as a 
reference to ‘game management” as defined 
in clause (g) of section 2 of the Monopolies 
and Restrictive Trade Practices Act, 1969’ 
shall be inserted at the end. 


5. Amendment of section 220. — In 
aection 220 of the principal Act, — 

(i) in sub-section (1), after the worda 
“balance sheet and the profit and loss account 
were so laid”, the words ‘', or where the an- 
nual general meeting of a company for any 
year has not been held, there shall be- 
filed with the Registrar within thirty days 


‘from the latest day on or before which that 


mesting should have been held in accordanca 
with the provisions of this Ast,” shall ba 
inserted: 

(ii) in sub-section (2), after the words 
‘does not adopt the balance sheet” the words 
'', or, if the annual general meeting of a 
company for any year has not been held,” 
shall be inserted. 


6. Amendment of section 233. — In 
section 293 of the principal Act, in gub- 
section (1), in clause (e) for the worda 
“twenty-five thousand rupees’, the wordg 
"fifty thousand rupees” shall be substituted. 


7. Amendment of section 620. — In 
section 620 of the principal Act, for Bub- 
section (2), the following sub-section shall be 
substituted and shall be deemed to have been 
substituted with effect from the ist day of 
February, 1975, namely: — 


(2) A copy of every notification proposed 
to bə issued under gub.section (1). shall ba 
laid in draft before each House of Parliament, 
while it is in session, for a total period of thirty 
days which may be comprised in one session or 
in two or more successive sessions and if, befora 
the expiry of the session immediately following 


. the session or the sucdessive session aforesaid, 


both Houses agree in disapproving the issue of 
the notification or both Houses agras in making 
any modification in the notification. the noti. 
fication shall not be issued or, as the casa 


1978 


may be, shall be issued only in such modified 
form as may be agreed upon by both the 
Houses ”. 


8. Insertion of new section 634A. — 
After section 634 of the principal Act, the fol- 
dowing section shall be inserted, namely: ~- 


“6344. Enforcement ot orders of Com- 
pany Law Board.— Any order made by the 
‘Company Law Board under section 17, s60- 
tion 18, section 19, section 79, sestion 141 or 
section 186 may be enforced by that Board in 
the same manner as if it were a decree made 
by a Court ina suit pending therein, and it 
‘shall be lawful for that Board to send. in the 
case of its inability to execute such order, to 
the Court within the local limits of whose 
jurisdiction— 

(a) in the case of an order against a com. 
pany, the registered office of the company is 
situated, or 

(b) in the case of an order against any 
other person, the pergon concerned voluntarily 
resideg or Carries on business or personally 
works for gain.. 


9. Amendment of section 635. — In 
section 635 of the principal Act after sub. 
section (3), the following sub-section shall be 
inserted namely:— 


(4) Where any order made by the Com. 
pany Law Board under section 17 section 18. 
8. 19 §. 79 or section 186 is required to ba 
enforced by a Court, e certified copy of the 
order shall be produced to the proper officer 
of the Court required to enforce the order 
and the provisions of sub.gections (2) and (3) 
shall. ag far ag may be, apply to every such 
order in the same manner and to the same 
extent as they apply to an order made by a 
Court.”. 


THE BETWA RIVER BOARD 
(AMENDMENT) ACT, 1977 
(Act No. 47 of 1977)* 
(95th December, 1977] 


An Act to amend the Betwa River Board 
Act, 1976. 


Be it enacted by Parliament in the Twenty- 
eighth Year of the Republic of India as 
follows:— 


1. Short title. — This Act may be called 
THE BETWA RIVER BOARD (AMEND. 
MENT) ACT, 1977, 


(*] Received the assent of the President on 
25-12-1977. Act published in Gaz. of 
India; 26-12-1977 Part IL S. 1, Ext. P. 499. 
For Statement of Objects and Reasons, see 
Gaz , of India; 9-8-1977. Part IILS. 2, Ext. 
P. 555. . 
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2. Amendment of section 4.—In section: 
4 of the Betwa River Board Act, 1976 (here- 
inafter referred to as the principal Act), in 
sub-section (3), for clauses (a) and (b), the 
following clausea shall be substituted names 

(a) where the same Union Minister is not 
in charge of both Irrigation and Power. the 
Union Minister in charge of Power or such 
Minister or Diputy Minister: in the Union 
Ministry or Department in charge of Power 
as may be specified in this behalf by the 
Union Minister in charge of Power; 

(b) the Ohief Ministers of Madhya Pradesh 
and Uttar Pradesh; and 

(c) the Ministers of Madhya Pradesh and 
Uttar Pradesh in charge of Finance, Irriga- 
tion and power.” 

3. Amendment of section 7 — In section 
7 of the principal Act, in sub-section (1), after 
the proviso, the following proviso shall be 
inserted, namely: — 


“Provided further that the Central Gov- 


-ernment may, with the concurrence of the 


Governments of Madhya Pradesh and Uttar 
Pradesh, appoint an oficer of the Central 
Government ag the Financial Adviser.”’. 


4, Amendment of section 10. — In ges. 
tion 10 of the principal Act, — 


(a) in clanse (a), after the words “Rajghat 
Dam and appurtenant works,” the words and 
brackets "and for the generation of power at 
Rajghat Dam, inclading the construction of a 
power house (hereinafter referred to as tha 
Rajghat Power House) near the dam and 
appurtenant works” shall be ingerted: 

(b) in clause (d), after the words ‘Rajghat 
Dam,” the words “and the Rajghat Power 
House” ghall be inserted. - 


5. Amendment of section 11, — In see. 
tion 11 of the principal Aot, in sub section (1), 
in clauge (ii), for the words ‘‘Rajghat Dam 
including appurtenant works,’ the worda 
"Bajghat Dam and Rajghat Power House 
including appurtenant works and on the gene. 
ration of power at Rajghat Dam” shall ba 
substituted., 


6. Amendment of section 12 — In sec- 
tion 12 of the principal Act, in sub.section (2), 
in olauge (b) for the words ' and the regula. 
tion of Rajghat Reservoir,” the words ‘'the 
regulation of Rajghat Reservoir and the 
generation of power at Rajghat Dam” shall ba 
substituted. 


7. Amendment of section 13. — In sec. 
tion 15 of the principal Act, in sub-section (2). 
in clause (0), for the words ‘‘Rajghat Dam and 
appurtenant worka,” the words." Rajghat Dam 
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the Rajghat Power House and appurtenant 
works” shall be gubstituted. 


THE SUPREME COURT (NUMBER 
OF JUDGES) aMENDMENT 
ACT, 1977 
(Act No. 48 of 1977)* 

[3lst December. 1977] 
An Act farther to amend the Supreme 
Court (Number of Judges) Act, 1956. 





The Merchant Shipping (Amdt.) Act, 1978 


A. I, Ro 


Be it enacted by Parliament in the Twenty- 
eighth Year of the Republic of India ag 
follows :— 


1. Short title. — This Act may be called 
THE SUPREME OOURT (NUMBER OF 
JUDGES) AMENDMENT ACT, 1977. 


2. Amendment of section 2.—In section 
2 of the Supreme Court (Number of Judges). 
Act, 1956, for the word ‘'thirteen,’’ the word 
‘‘geventeen” shall be substituted. 


ee eee 
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THE MERCHANT SHIPPING 
(AMENDMENT) ‘ACT, 1978 
(Act No. 1 of 1978)+ 
[13th March, 1978] 


An Act further to amend the Merchant 
Shipping Act, 1958.. 


Be it enacted by Parliament in the 
Twenty-ninth Year of the Republic of 
India as follows :— 

1. Short title. — This Act may be 
called THE MERCHANT SHIPPING 
(AMENDMENT) ACT, 1978. 


2. Amendment of section 14. — In 
section 14 of the Merchant Shipping Act, 


4958 (hereinafter referred to as the’ 


principal Act), after clause (b), the fol- 

' lowing clause be inserted, mamely:— 

“(bb) the amounts received by the said 
Committee on the issue and sale of bonds 
and debentures;”’, 

- 3, Amendment of section 15. — In 

eub-section (1) of section 15 of the prin- 

cipal Act, for the word “six”, the word 

“twelve” shall be substituted. 

4. Amendment of section 16. — In 
section 16 of the principal Act,— 

(i) in sub-section (1), for the words 
and figures “in any other form to persons 
of the description mentioned in section 21 
for acquisition and maintenance of ship.”, 
the following be substituted, namely:— 

“in amy other form,— 

(a) to persons of the description men- 
fioned in section 21— 

. [¥] Received the assent of the President on 
3ł-12-1677. Act published in Gaz. of 
yao O1-12-1977. Part II-S. 1, Ext. Page 
For Statement of Objects and Reasons, see 
Gaz. of India; 28-11-1977, Part IJ S. 2 
Ext. P. 742. 

[f] Received the assent of the President 
on 13-3-1978, Act published in Gaz, of 
India, 14-3-1978, Part II-S. 1, Ext. p. 9. 

For Statement of Objects and Reasons, 
see Gaz, of India 15-12-1977, Part II-S. 2, 
Ext, p. 878 


(i) for the acquisition and maintenance 
of ships, including modification, recon- 
struction and renovation thereof; and 

(ii) for meeting any short-term finan< 
cial requirements; 

(b) to Indian shipyards for the con- 
struction of new ships.”; 

(ii) for sub-section (2). the following 
sub-sections shall be substituted, 


namely:— 


(2) The Committee shall not grant 
any loan or give any financial assistance 
under sub-section (1) except on such terms 
and conditions as the Central Govern- 
ment may from time to time specify, and 
any such term may, if the loan or finan- 
cial assistance is granted or given toa 
company, provide for the appointment by 
the Committee of one or more directors 
of such company and such pro- 
vision and any appointment of directors 
made in pursuance thereof shall be valid 
and effective notwithstanding anything to 
the contrary contained in the Companies 
Act, 1956, or in any other law for the 
time being in force or in the memoran- 
dum, articles of association or any other 
instrument relating to the company and 
any provision regarding share qualifica- 
tron, age limit, number of directorships, 
removal from office of director and such 
like conditions contained in any such law 
or instrument aforesaid, shall not apply 
to any director appointed by the Com- 
mittee in pursuance of the term as afore- 
said. 

(2A} Any director appointed in pursu- 
ance of sub-section (2) shall,— 


(a) hold office during the pleasure o2 
the Committee and may be removed or 
substituted by any person by order in 
writing by the Committee; 

(b) not incur any obligation or liability 
by reason only of his being a director or 
for anything done or omitted to be done 
in good faith in the discharge of his 
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duties as a director or anything in rela- 
tion thereto; 

(c) not be liable to retirement by 
rotation and shall mot be taken into 
account for computing the number of 
‘directors liable to such retirement. 


(2B) Every director appointed by the 
Committee shall be indemnified by the 
Committee against all losses and expenses 
incurred by him in, or in relation to, the 
discharge of his duties, except such as 
are caused by his own wilful act or 
default, 


(2C) No suit or other legal proceeding 
shall lie against any director appointed 
by the Committee for any loss or damage 
‘caused or likely to be caused by anything 
which is in good faith done or intended 
to be done in pursuance of this Act or 
any other law or provision having the 
force of law.”. 


5. Insertion of new section 16A. — 
After section 16 of the principal Act, the 
following section shall be inserted, 
namely: — 

“I6A. Borrowing powers. — (1) The 
Committee may issue and sell bonds and 
debentures, with or without interest, for 
the purpose of carrying out the objects 
of the Fund. 


(2) The bonds and debentures of the 
Committee shall be guaranteed by the 
Central Government as to the repayment 
of the principal and the payment of inte- 
rest, at such rate as may be fixed by the 
Central Government on the recommenda- 
tion of the Committee at the time the 
bonds and debentures are issued.”. 

6. Insertion of new section 17A. — 
After section 17 of the principal Act, the 
following section shall . be inserted and 
shall be deemed always to have been 
inserted namely:— 

“174. Exemption from liability to. pay 
4ncome-tax and wealth-tax, — Notwith- 
standing anything contained in any enact- 
ment for the time being in force relating 
to income-tax or wealth-tax, the Commit- 
tee shall not be liable to pay— 

(a) income-tax im respect of its in- 
come, profits or gains; and 

(b) wealth-tax in respect of its net 
wealth.”. 


7. Amendment of section 18. — In 
section 18 of the principal Act, for the 
words “and thereupon all the property 
vested in the Committee shall vest in the 
Central Government.”, the following shall 
be substituted, namely:— 

“and thereupon— 


The Ohild Marriage Restraint (Amdt,) Act, 1978 
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(a) all the property vested im the 
Committee shall vestinthe Central Soe 
ernment; and 

(b) all the liabilities of the Committee 
shall become the liabilities of the Central 
Government.” 

8. Amendment of section 19. — In 
sub-section (2) section 19 of the principal 
Act, after clause (f), the following clause 
shall be inserted, namely: 

“(ff) the manner and terms of issue 
sale and redemption of bonds and deben- 
tures by the Committee;”, 


THE CHILD MARRIAGE RESTRAINT 
(AMENDMENT) ACT, 1978 
(Act No. 2 of 1978)* 
{13th March, 1978] 


An Act further to amend the 
Child Marriage Restraint Act, 
1929,. and to make certain comse- 


quential amendments in the Indian 

Christian Marriage Act, 1872, and the 

Hindu Marriage Act, 1955. 

Be it enacted by Parliament in the 
Twenty-ninth Year of Republic of India 
as follows:— 

1. (1) Short title and commencement. 
—- This Act may be called THE CHILD 
MARRIAGE RESTRAINT (AMEND- 
MENT) ACT, 1978. 


(2) It shall come into force on such 
date as the Central Government may, by 
notification in the Official Gazette, 
appoint. 

2. Amendment of section 2. — In 
section 2 of the Child Marriage Restraint 
Act, 1929 (hereinafter referred to as the 
principal Act), for clause (a), the follow- 
ing clause shall be substituted, namely:— 

‘(a) “child” means a person who, if a 
male, has not completed twenty-one 
years of age, and if a female, has not 
completed eighteen years of age,’ 

3. Insertion of new section 7. — 
After section 6 of the principal Act, the 
following section shall be inserted, 
namely:— 

“7, Offences to be cognizable for 
certain purposes. — The Code of Criminal 
Procedure, 1973, shall apply to. offences 
under this Act as if they were cognizable 
offences— 


*}] Received the assent of the President 
on 13-3-1978, Act published in Gaz. of 
India, 14-3-1978, Part II-S. 1, Ext. p. 13. 
For Statement of Objects and Reasons, 
see Gaz. of India 15-12-1977, Part II-S, 2, 
Ext. p, 882, 


46 [Act 4] 


(a) for the purpose of investigation of 
such offences; and 

(b) for the purposes of matters other 
than (i) matters referred to in section 42 
of that Code, and (ii) the arrest of a per- 
son without a warramt or without an order 
‘of a Magistrate.”. 

4. Amendment of section 8. — In 
section 8 of the principal Act,— 

(a) for the words and figures “Code of 
Criminal Procedure, 1898”, the words and 
figures “Code of Criminal Procedure, 
. 1973” shall be substituted; 

(b) for the words “Presidency Magis- 
lt _ (Contd. on col, 2) 


ea 


Tho Appropriation (Railways) Act, 1978 © 


ALR, 


trate or a Magistrate of the frst class”, 
the words “Metropolitan Magistrate or æ 
Judicial Magistrate of the first class” 
shall be substituted, 


5. AMendment of section 10. — In 
section 10 of the principal Act, for the 
words and figures “Code of Criminal 
Procedure, 1898”, the words and figures: 
“Code of Criminal Procedure, 1973” shalP 
be substituted. 


6. Amendment of certain enactments.. 
-- The enactments specified in the Sche- 
dule are hereby amended in the manner 
mentioned therein. 


THE SCHEDULE 


[Sea section 6] 


Sbort title 


Amendment 





(3) 





The Indian Christian 
Marriage Act, 1572, 


. The Hindu Marriage 
Act, 1955. 


(4) 





In section 60,— 

(i) in condition number (1). for the words- 
‘eighteen years” and “fifteen years”, the 
words “twenty-one year’ and “eighteen. 
years” sball respectively be substituted; 

(if) the proviso shall be omitted. . 

(1) In section 5,— 

(i) in clause (iil), for the words ‘“‘elghteen 
years’ and ‘fiteen years’, the words 
“twenty-one years” and “eighteen years’” 
shall respectively be substituted. 

(ii) clause tvi) shall be omitted. 

(2) Section 6 shall be omitted. 

(3) In section 12. in sub section (1), in clause {c).. 
tcr the words and figure "isj requi:ed under 
section 5”, the words, figures aod brackets 
“was required under section 5 as it stood 
immediately before the commencement of the- 
Child Marriage Restraint (Amendment) Act, 
1978” shall be substituted, 

(4) In section 18, —- 

(i) for the brackets, letters and word ‘'(y) and: 
(vi ithe word, brackets and letter ‘and (y)? 
shall be substituted; 

(ii) In clause (b) the word “and” occurring at 

2 tbe end shall be omitted; 

(iii) clause (c} shail be omitted. 


THE APPROPRIATION (VOTE ON 
| ACCOUNT) ACT, 1978 
(Act No. 3 of 1978) 
[28th March, 1978] 


An Act to provide for the withdrawal of 
certain sums from and out of the Con- 
solidated Fund of India for the services 

- of a part of the financial year 1978-79. 


' Be it enacted by- Parliament in the 
Twenty-ninth Year of the Republic of 
India as follows:— 


(Text of the Act Not Printed) - 


w 


THE APPROPRIATION (RAILWAYS) 
ACT, 1978 
(Act No. 4 of 1978) 


[28th March, 1978% 


An Act to authorise payment and appro- 
priation of certain sums from and out 
of the Consolidated Fund of India for 
the services of the financial year 
1978-79 for the purposes of Railways. 


Be it enacted by Parliament in the 
Twenty-ninth Year of the Republic of 


- India as folows:— 


(Text of the Act Not Printed) 
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THE APPROPRIATION (RAILWAYS) 
NO, 2 ACT, 1978 
(Act No, 5 of 1978) 


[28th March, 1978] 


An Act to authorise payment and appro- 
priation of certain further sums from 
and out of the Consolidated Fund of 
India for the services of the financial 
year 1977-78 for the purposes of Rail- 
ways. 

Be it enacted by Parliament in the 

Twenty-ninth Year of the Republic of 

India as follows:— 


(Text of the Act Not Printed) 


THE APPROPRIATION (RAILWAYS) ` 


NO. 3 ACT, 1978 


(Act No. 6 of 1978) 
[28th March, 1978] 


An Act to provide for the authorisation 
of appropriation of moneys out of the 
Consolidated Fund oi India to meet 
the amounts spent on certain services 
for the purposes of Railways during 
the financial year ended on the 31st day 
of March, 1976, in excess of the 
amounts granted for those services and 
for that year. 

Be it enacted by Parliament in the 
Twenty-ninth Year of the Republic of 
India as follows:— 

(Text of the Act Not Printed) 


THE APPROPRIATION ACT, 1978 
(Act No. 7 of 1978) 
[29th March, 1978] 
An Act to provide for the authorisation 
of appropriation of moneys out of the 

Consolidated Fund of India to meet the 

amounts spent on certain services dur- 

ing the financial year ended on the 31st 
day of March, 1976, in excess of the 
amounts granted for those services and 

for that year. . 

Be it enacted by Parliament in the 
Twenty-ninth Year of the, Republic of 
India as follows: 

(Text of the Act Not Printed) 


THE APPROPRIATION (NO. 2) ACT, 
1978 
(Act No. 8 of 1978) 
[29th March, 1978] 


An Act to authorise payment and appro- 
priation of certain further sums from 


and out of the Consolidated fund of | 
India for the services of the financial © 


year 1977-78. 
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Be it enacted by Parliament in the 
Twenty-ninth Year of the Republic of 
India as follows:— . 

(Text of the Act Not Printed) 


THE MIZORAM APPROPRIATION 
(VOTE ON ACCOUNT) ACT, 1978 
(Act No. 9 of 1978) 

[29th March, 1978} 
An Act to provide for the withdrawal of' 
certain sums from and out of the 

Consolidated Fund of the Union Terri-. 

tory of Mizoram for the services of a 

part of the financial year 1978-79. 

Be it enacted by Parliament in the 
Twenty-ninth Year of the Republic of 
India as follows :— 

(Text of the Act Not Printed), 


THE MIZORAM APPROPRIATION 
ACT, 1978 
(Act No, 10 of 1978) 

[29th March, 1978) 
An Act to authorise payment and appro- 
priation of certain further sums from. 
and out of the Consolidated Fund of 
the Union Territory of Mizoram for the. 

services of the financial year 1977-78. 
Be it enacted by Parliament in the- 
Twenty-ninth Year of the Republic of 
India as follows:— l 
(Text of the Act Not Printed). 


THE HIGH DENOMINATION 
BANK NOTES (DEMONETISATION) 
ACT, 1978 


(Act No. 11 of 1978)* 
[30th March, 19781 
An Act to provide in the public interest - 
for the demonetisation of certain high. 
denomination bank notes and for 
matters connected therewith or inci-.. 
dental thereto. ' 

Whereas the availability of high denos 
mination bank notes facilitates the illicit 
transfer of money for financing transac~ 
tions which are harmful to the national 
economy or which are for illegal pur- 
poses and it is therefore necessary in the - 


public interest to demonetise high 
denomination bank notes; 
Be it enacted by Parliament in the 


Twenty-ninth Year of the Republic of 
India as follows :—~ 


[*] Received the assent of the President. 
on 30-3-1978. Act published in Gaz, of © 
India; 30-3-1978 Part II S..1, Ext. P. 77. 

For-Statement of Objects and Reasons, 
see Gaz. of India; 3-3-1978, Part I< 
S, 2, Ext. P. 110, ` 
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1. Short title, extent and commence- 
ment, — (1) This Act may be called THE 
TIGH DENOMINATION BANK NOTES 
(DEMONETISATION) ACT, 1978. 


(2) It extends to the whole of India. 

(3) It shall be deemed to have come 
into force on the 16th day of January, 
1978. 


2. Definitions. — In this Act, unless 
the context otherwise requires— 
. (a) “bank” means— 

(i) a banking company as defined in 
clause (c) of section 5 of the Banking 
Regulation Act, 1949; 

(ii) the State Bank of India constituted 
under the State Bank of India Act, 1955; 


(iii) a subsidiary bank as defined in the 
State Bank ‘of India (Subsidiary Banks) 
“Act, 1959; 

(iv) a corresponding new bank consti- 
tuted under section 3 of the Banking 
Companies (Acquisition and Tramsfer of 
Undertakings) Act, 1970; 


(v) a regional rural bank established 
under sub-section (1) of section 3 of the 
Regional Rural Banks Act. 1976; 


(vi) a co-operative bamk as defined in 
section 2 of. the Reserve Bank of 
India Act, 1934, 

-and includes every branch thereof; 


(b) “bank notes” means the bank notes 
Assued by the Reserve Bank of India 
wunder section 22 of the Reserve Bank of 
india Act, 1934; 


= (c) “distinctive number” in relation to 
a high denomination bank note means 
the number including the alphabetical 

„and numerical prefixes appearing on the 
face of the note; 


(d) “high denomination bank mote” 
means a bank note of the denominational 
value ‘of one thousand rupees, five thou- 
sand rupees: or ten thousand rupees. 
. fssued by the Reserve Bank; 


(e) “public sector bank” means a bank 
referred to in sub-clause (ii), (ili) or (iv) 
Of clause (a); 


(£) “Reserve Bank” means the Reserve 

Bank of India constituted under the 
Reserve Bank of Imdia Act, 1934; 
_ (g) “scheduled bank” means a public 
sector bank or any other bank, being a 
bank included in the Second Schedule to 
the Reserve Bank of India Act, 1934; 


(h) “State Bank” means the State Bank. - 


of India constituted under 
Bank of-India Act, 1955, 


the State) 


A. I. Re 


3. High denomination bank notes te 
cease to be legal tender. — On the expiry 
of the 16th day of January. 1978, all high. 
denomination bank notes shall, notwith- 
standing anything contained in section 26 
of the Reserve Bank of India Act, 1934, 
cease to be legal tender in payment or 
on account at any place. 


4. Prohibition of transfer and receipt 
of high denomination bank notes, — 
Save as provided by or under this Act, 
no person shall, after the 16th of Janu- 
ary, 1978, transfer to the possession of 
another person or receive into his pos- 
session from another person any high 
denomination bank note. i 


5. Declaration of high denomination 
bank notes by banks and Government 
treasuries.——(1) Every bank and Govern- 
ment treasury shall prepare and send to 
the Reserve Bank in the manner pro- 
vided in this section a return showing 
separately under each denominational 
value the total value of high denomi- 
nation bank notes of that value held by 
it at the close of business on the 16th 
day of January, 1978 and the distinctive 
numbers of high denomination bank 
notes of that value: 


Provided that a bank or a Govern- 
ment treasury in which the currency 
chest of the Issue Department of the 
Reserve Bank has been established shall. 
also submit a separate return showing 
Separately under each denominational 
value the total value of high denomina~ 
tion bank notes held in such currency 
chest at the close of business on the 16th 
day of January, 1978 and the distinctive 
numbers of high denomination bank 
notes of that value. 


(2) Every such return shall be prepar- 
ed and presented as provided in sub-sec~ 
tion (3) in triplicate and shall be signed 
by the Mamager of the bank or other 
person in charge of the bank or the 
Government treasury. 


(3) Every return under sub-section (1): 
shall be presented for forwarding to the 
Reserve Bank to the Manager of the sub- 
office, office or branch of the Reserve 
Bank at the places specified under sub- 
section (2) of section 7, or to the District: 
Magistrate, or to the Sub-Divisional 
Magistrate or, if such Manager or 
Magistrate is not available, to the senior- 
most Revenue or Police Officer available 
not later than 3.00 P.M. on the 17th day, 
of January, 1978: 
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Provided that if it is not feasible to 
present the return to any such person as 
aforesaid, it may be presented by hand- 
ing two copies thereof not later than 
3.00 P.M. on the 17th day of January, 
1978 to a telegraph office, one copy for 
despatch by express telegram to the 
Reserve Bank at Bombay at the expense 
of the bank or the Government treasury, 
as the case may be, and the other copy 
for return to the person presenting it in 
the manner provided in sub-section (4), 
and by despatching the third copy re- 
quired by, sub-section (2) by registered 
most on the same day to the Reserve 
Bank at Bombay. 


(4) The officer to whom the return is 
presented shall give back to the person 
presenting it one copy thereof under his 
signature and seal of office in acknow- 
fedgment of. receipt on which shall also 
be recorded the time and date of receipt, 
and such officer shall without delay for- 
ward one copy of the return to the 
Reserve Bank at Bombay. 


(5) The Manager or other person in 
charge of every bank or Government 
treasury shall, immediately after the 
preparation of the returns required to be 
submitted under this section, cause the 
high denomination bank notes mentioned 
therein to be kept in a separate recept- 
acle and seal the same with his seal and 
of the officers having custody of such 
receptacle, 


6. Exchange of high denomination 
‘pank notes held by banks and Government 
treasuries, — (1) A bank other than a 
public sector bank may obtain from the 
Reserve Bank or a public sector bank an 
equivalent amount in exchange for the 
high denomination bank notes declared 
by it in the return referred to in sec- 
tion 5 by credit to.an account maintain- 
ed with the Reserve Bank or a public 
sector bank or in bank notes, 


(2) A public sector bank may obtain 
from the Reserve Bank an equivalent 
amount in exchange for the high denomi- 
nation bank notes declared by it in the 
return referred to in section 5 or the 
high denomination bank notes received 
by it in exchange under sub-section (1) 
by credit to an account with the Reserve 
Bank or in bank notes. 


(3) A Government treasury may obtain 
from the Reserve Bank an equivalent 
amount in exchange for the high deno- 
mination bank notes declared by it in the 
return referred to in section 5 in bank 
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notes or 
account, 

(4) Notwithstanding anything contain- 
ed in sub-sections (1), (2) and (3), where 
the return referred to in section 5 is 
presented in the manner provided in the 
proviso to sub-section (3) of that section, 
the exchange referred to in this section 
may be effected only by the Reserve 
Bank at Bombay. 


(5) Every application for the archange 
of high denomination bank notes under 
this section shall be accompanied by the 
copy of the return received under sub- 
section (4) of section 5 which contains 
the distinctive numbers of such bank 
notes. 


7. Exchange of high denomination 
bank notes held by other persons, -= 
(1) Notwithstanding anything to the 
contrary contained in the Reserve Bank 
of India Act, 1934, any. high denomination 
bank note owned by a person other than 
a bank or Government treasury may be 
exchanged after the 16th day of Janu- 
ary, 1978, only on tender of the note— 


(a) where the high denomination bank 
note is owned ‘by an individual, ‘by the 
individual himself; or where the indivi- 
dual is absent from India, by the indivi- 
dual concerned or some person duly au- 
thorised by him in this behalf; or where 
the individual is mentally incapacitated 
from attending to his affairs, by his 
guardian or by any other person com-~ 
petent to act on his behalf; 


(b) where the high denomination bank 
note is owned by a Hindu undivided 
family, by the karta, and, where the 
karta is absent from India or is mentally 
incapacitated from attending to his 
affairs, by any other adult member of his 
family; 

(c) where the high denomination bank 
note is owned by a company, by the 
managing director thereof, or, where for . 
any unavoidable reason ‘such managing 
director is not able to tender the note, 
or where there is no managing director, 
by any director thereof; 


(d) where the high denomination bank 
note forms part of the assets of a firm, 
by the managing partner thereof, or, 
where for any unavoidable reason such 
partner is not able to tender the note, or 
where there is no managing partner as 
such, by any partner thereof not being a 
minor; 

(e) where the high denomination bank 
note is owned by any other association 


by credit to Government 
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of persons, by any member of the asso- 
ciation or the nrincipal officer thereof; 
and 

(f) where the high denomination bank 
note is owned by any other person, by 
that person or by some person competent 
to act on his behalf; 
and within the time and in the manner 
provided im this section. 

(2) Every person desiring to tender 
for exchange a high denomination bank 
note under this section shall prepare in 
the form set out in the Schedule three 
copies of a declaration signed by him 
giving in full the particulars required by 
that form and shall, not later than the 
19th day of January, 1978, deliver such 
copies in person together with the high 
denomination bank notes he desires to 
exchange— 


(a) to either of the offices of the 
Reserve Bank at Bombay or to the sub- 
office, office or branch, as the case may 
be, of that bank at Ahmedabad, Banga- 
lore, Bhubaneshwar, Calcutta, Gauhati, 
Hyderabad, Jaipur, Kanpur, Madras, 
Nagpur, New Delhi and Patna; or 


(b) to the main office or branch of the 
State Bank at the headquarters of a dis- 
trict; or 

(ec) to any other office of a public 
sector bank notified in this behalf by the 
Reserve bank: 
. Provided that if such person resides in 
a place not within convenient reach of 
any such office or branch, or if, by rea- 
son “of age, infirmity or illness he is 
unable to attend thereat, he may forward 
the high denomination bank notes he 
desires ‘to exchange together with three 
copies of the declaration in respect 
thereof by insured post to the Reserve 
Bank at Bombay not later than the 19th 
day of January, 1978, 


(3) Every declaration under. this 
section’ shall, for the purpose of identify- 
ing the person making it, be attested by 
the manager or other person in charge 
of the bank, if any, with which he main- 
tains an account, or by a salaried Magis- 
trate or a Justice of the Peace or a police 
officer not below the rank of an Inspec 
_tor of Police. 


(4) Unless it appears that the declara- 
tion has not been complete in all material 
particulars, the Reserve Bank, the State 
Bank or any bank notified under clause 
(c) of sub-section (2), as the case may be, 
to which an application for exchange of 
high denomination. bank notes is made 


under this section, shall pay the exchange 
value of the said motes for credit to a 
properly introduced account of the 
owner or the declarant, as the case may 
be, with any scheduled bank, 


Provided that if the owner or decla- 
rant, as the case may be, does not havea 
bank account, the exchange value of the 
said motes shall be paid only on proper 
identification and until payment is so 
made, the amount shall remain-in the 
custody of the Reserve Bank or the bank, 
as the case may be, to which the high 
denomination bank notes were tendered. 


(5) Where it appears that the declara- 
tion has not been completed in all mate- 
rial particulars, the Reserve Bank, the 
State Bank or the notified bank, as the 
case may be, to which such application 
as aforesaid is made shall, . unless the 
declarant is able to supply the omission 
without delay, refuse to accept and pay 
for the bank notes to which the declara~ 
tion relates, and where it does so refuse, 
shall return one copy of the declaration 
to the declarant after entering therein 
the date on which it is presented ang 
shall refer the matter to the Central 
Government to which it shall forward a 
copy of the declaration with a brief 
statement of the reasons for refusing te 
pay for the bank notes. 


(6) The Central Government may. 


-require any declarant referred to in sub- 


section (5) to amplify his. declaration to. 
such extent and in respect of such parti- 
culars as’ it thinks fit and may, unless 
the declarant is able to fully comply 
with such requirement refuse, for rea- 
sons to be recorded in writing, to sanc- 
tion the exchange of the high denomina- 
tion bank notes to which the declaratiom 
relates, 


(D The Central Government or any 
person or authority authorised by it in 
this behalf may, by order in writing and 
for reasons to be recorded therein, ex- 
tend in any case or class of cases the 
period during which high denominatior 
bank notes may be tendered for exchange 
under this section. 


8. Exchange of notes after the time 
limit specified in section 7. — (1) Not- 
withstanding anything contained in 
S, 7, any person who fails to apply for 
exchange of any high denomination bank 
notes within the time provided in that 
section may tender the notes together 
with the declaration required under that 
section to the Reserve Bank at any of the 
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places specified in clause {a} of sub- 
section (2) of that section, not later than 
the 24th day of January, 1978 together 
with a statement explaining the reasons 
for his failure to apply within the said 
time limit: 

Provided that if such person resides in 
aplace not within convenient reach of the 
sub-office, office or branch of the Reserve 
Bank at any of the said places or if, by 
reason of age, infirmity or illness, he is 
unable to attend thereat, he may forward 
the high denomination bank notes he 
desires to exchange together with three 
copies of the declaration required under 
section 7 by insured post to the Reserve 
Bank at Bombay not later than the 24th 
day of January, 1978, along with a state- 
ment explaining the reasons for his 
failure to apply within the time specified 
in section 7. 


(2) The Reserve Bank may, if satisfied 
after making such inquiries as it may 


consider necessary that the reasons for ` 


the failure to ‘submit the notes for ex- 
change within the time provided in sec- 
tion 7 are genuine, pay the value of the 
notes in the manner specified in sub- 
section (4) of that section. 

(3) Any person aggrieved by the 
refusal of the Reserve Bank to pay the 
value of the notes under sub-section (2) 
may prefer an appeal to the Central 
Government within fourteen days of the 
communication of such refusal to him, 


9. Closing of banks and Government 
treasuries, — (1) All banks and Govern- 
ment treasuries shall be closed on the 
17th day of January, 1978 for the trans- 
action of all business except the prepa- 
ration. and presentation or, as the case 
may be, receipt of the returns referred 
to in section 5, 


(2) Subject to the provisions of sub- 
section (1), the 17th day of January, 1978. 
shall, for the purposes of the Negotiable 
Instruments Act, 1881, be deemed to be a 
public holiday notified sunder that Act. 


10. Penalties. — (1) If any bank fails 
to prepare and present within the time 
and in the manner provided by section 5 
any return referred to in that section, or 
presents any return under that section 
which is false in any material particular, 
the manager or other person in charge of 
the bank shall, unless he proves that the 
failure took place, or the false return 
was presented, without hig knowledge or 
that he exercised all due diligence to 


prevent the same, be punishable with 
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imprisonment for a term which may ex- 
tend to three years, or with fine, or with 
both. 

(2) Whoever knowingly makes in any 
declaration under section 7 any statement 
which is false or only partially true or 
which he does not believe to be true or 
contravenes any provision of this Act or 
the rules made thereunder shall be 
punishable with imprisonment for a term 
which may extend to three years or with 
fine or with both. 


(3) An officer of `a scheduled bank 
who makes payment out of the amount, 
being the exchange value of a high deno- 
mination bank note credited under sub- 
section (4) of section 7 to an account 
maintained with such bank shall, unless 
such account is an account which has 
been opened after proper introduction, 
be punishable with imprisonment for a 
term which may extend to three years, 
or with fine, or with both, 


11. Special provisions relating to 
offences, — (1) No prosecution for an 
offence punishable under this Act shall 
be instituted except with the previous 
sanction of the Central Government, 


(2) Notwithstanding anything in 
section 29 of the Code of Criminal Pro- 
cedure, 1973, the court of a Magistrate of 
the first class or the court of a Metropo- 
litan Magistrate trying an offence punish- 
able under this Act may impose a fine 
exceeding five thousand rupees. 


12. Protection of action taken in good 


_faith— No suit, prosecution or other legal 


proceeding shall lie: against the Govern- 
ment or any officer of the Government 


or against the Reserve Bank or any pub- 


lic sector bank or any officer of such bank 
for anything done or intended to be done 
in good faith under this Act. 


13. Removal of difficulties. — If any 
difficulty arises in giving. effect to the 
provisions of this Act, the Central Gov- 
ernment..may, by notification in the 
Official Gazette. make any order. not 
inconsistent with the provisions of this 
Act, which appears to it to be necessary 
for the purpose of removing the difficulty: 


Provided that every such order shall, 
as soon as may be after it is made, be 
laid: before each House of Parliament. 


14. Power to make rules. — (1) The 
Central Government may make rules for 
giving effect to the provisions of this Act, 


(2) In particular and without preju- 
dice to the generality of the foregoing 
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power, such rules may provide for all or 
any of the following matters, namely:— 

(a) the custody and disposal of high 
denomination bank motes tendered for 
exchange under this Act and of the dec- 
larations in respect thereof; 

(b) the time within which applications 
referred to in sub-section (5) of section 6 
may be made; and 

(c) the time within which and the 
manner in which the State Bank and 
public sector banks notified under clause 
(c) of sub-section (2) of section 7 may 
claim reimbursement from the Reserve 
Bank of payments made by them in res- 
pect of high denomination bank notes ac- 
cepted by them under that section. 

(3) Every rule made by the Central 
Government under this Act shall be laid. 
as soon as may be after it is made, be- 
fore each House of Parliament while it 
is in session for a total period of thirty 
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days which may be comprised in one 
Session or in two or more successive 
sessions, and if, before the expiry of the 
session immediately following the session 
or the successive sessions aforesaid, both 
Houses agree in making any modification 
in the rule or both Houses agree that the 
rule should mot be made, the rule shall 
thereafter have effect only in such mo- 
dified form or be of no effect, as the case 
may be; so, however, that any such mo~ 
dification or annulment shall be without 
prejudice to the validity of anything pre- 
viously done under that rule. |. 

'15. Repeal and saving— (1) The High 
Denomination Bank Notes (Demonetisa- 
tion) Ordinance, 1978 is hereby repealed. 

(2) Notwithstanding such repeal, any- 
thing done or any action taken under the 
Ordinance so repealed shall be deemed 
to have been done or taken under the 
corresponding provisions of this Act, 


THE SCHEDULE 

[See section 7 (2)] 
FORM OF DECLARATION 
(To be filled in triplicate) 


l. Name of the owner of the bank notes 


(In block letters) . 
2. Address: Office | | 
i Residence 


3. Status, ie,, whether individual, Hindu undivided family, company, firm, ete. 


4. (a) Whether assessed to income-tax; 


(b) If so, name of the Income-Tax Circle/Ward/District where last assessed: 


(c) Permanent Accouht Number, 


5. If engaged in business, profession or vocation, name in which such business is carried 


on. 


6. Principal place of business, profession or vocation, and location and style of each 


branch. - 


7. In the case of a firm, name and address of each partner, 
8. In the case of a partner`in a firm, name and address of each firm or firms in which 


he is a partner. 


9. In the case of a salaried person, amount of salary per annum. ` 

10. In the case of a Government employee, Government Department and post held. 

11. In the case of a retired Government employee, last post held, Government Department 
under which such post was held and date of retirement. 

12. In the case of a retired employee of. a non-Government employer, particulars of last 


post held. 


> 


13. In the case of any other person, particulars of profession or vocation or, as the case 


may be, former profession or vocation, 


14, Particulars of high denomination bank notes tendered 


Denomination Number of Notes 
Rs. 100% 
Rs. 5000 


Rs. 10000 





Distinctive Numbers? Total valus 
Rs, Rupees 
{in words) 





Distinctive numbers of bank notes tendered should be furnished indicating alphabeti- 
cal and numerical prefixes of the notes, Attach a statement if Space is not adequate. 
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15. Reasons for keeping the amount in cash in notes of such high denominations. 

16, When and from what source did the bank notes come into possession? 

17. If any of the notes tendered represent borrowings, the name(s) and address(es) of the 
persons from whom borrowed and the dates on which borrowed, 

18. Manner in which payment of value of the bank notes is desired: i.e., in cash or pay- 


ment to bank, ete. 


19. If payment is to be made into a bank account, full details of the bank account. 
20. Has any other declaration been made in respect of other bank notes of the owner? 


If so, state full particulars, 


21. If the declarant is not the owner of the bank notes. capacity in which declaration is 


signed. 
I, 





{name in block letters) 


, son/daughter/wife of 
(name of father/husband) 


hereby solemnly declare 


that the particulars furnished above are full, true and correct to the best of my know- 


ledge and belief. 


I further declare that the bank notes tendered herewith belong to me 


to and are not held benami 


name of owner of hank notes 


I also solemnly affirm that I hayve———————__——_—_-_-— ———$_— 
filed another/other declaration (s) as per parti- 


Act, 
frittata ae = E ES 


cwars attached. 


I further. declare that J am making this declaration in my capacity as 
and that I am competent to make this declaration and verify it. 





— m 





Emamma 











(name in block letters) 


not filed any other declaration under this 








designation, etc. 


(Signature of declarant) 


—— hereby testify that I know the declarant and certify 


that the above declaration was signed in my presence. 





Place: 
Date: 
SEAL 


n 


THE PUBLIC WAKFS (EXTENSION 
OF LIMITATION) (DELHI AMEND- 
MENT) ACT, 1978 
fAct No, 12 of 1978} 
[30th March, 1978] 
An Act further to amend the Public 

Wakfs (Extension of Limitation) Act, 

1959, as in force in the Union Territory 

of Delhi, 

Be it enacted by Parliament in the 
Twenty-ninth Year of the Republic of 
India as follows :— 

1. Short title, extent and commence- 
ment, — (1) This Act may be called THE 
PUBLIC WAKFS (EXTENSION OF 
LIMITATION) (DELHI AMENDMENT) 
ACT, 1978. 

(2) It extends to the whole of the 
Union territory of Delhi. 


(*) Received the assent of the President 
on 30-3-1978 Act published in Gaz, of 
India; 30-3-1978. Part II-S. 1, Ext, P. 87. 
For Statement of Objects and Reasons, 
see Gaz. of India; 20-12-1977, roe JI- 
S. 2, Ext, P, 958, 





(Signature and designation) 


(3) It shall be deemed to have effect 
from the 1st day of January, 1976. 


2. Amendment of section 3 of Act 29 
of 1959. — In section 3 of the Public 
Wakfs (Extension of Limitation) Act. 
1959, as in force in the Union territory 
of Delhi, for the words, figures and 
letters “the 3lst day of December, 1975”, 
the words, figures and letters “the 31st 
Sa December, 1980” shall be substi- 
tuted. 


THE HINDUSTAN TRACTORS 
LIMITED (ACQUISITION AND 
TRANSFER OF UNDERTAKINGS) ` 
ACT, 1978 
(Act No. 13 of 1978) 
CONTENTS 
CHAPTER I 
PRELIMINARY 


1, Short title and commencement, ' 
2. Definitions. oi 


- 
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ka 
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CHAPTER If 


ACQUISITION AND TRANSFER OF 
THE UNDERTAKINGS OF THE 
COMPANY 


3. Transfer to and vesting in the Cen- 
tral Government of the undertakings 
of the Company. 

4, General effect of vesting. 

5. Company to be liable for certain 
prior liabilities. 

6. Vesting of the undertakings of the 
Company in the State Government of 
Gujarat. 

7, Power of State Government to 
direct vesting of the undertakings of the 
Company in a Government Company, 


CHAPTER II 


PAYMENT OF AMOUNTS 


8. Payment of amount, 
9, Payment of further amount, 


CHAPTER IV 
MANAGEMENT, ETC., OF THE UNDER- 
TAKINGS OF THE COMPANY 


10. Management, etc., 
takings of the Company. 
11, Duty to deliver possession of pro- 


of the under- 


perty acquired and documents relating. 
thereto, 
12. Accounts to be rendered by the 


Company or any other person, 
13. Accounts. 


CHAPTER V 


PROVISIONS RELATING TO THE 
EMPLOYEES OF THE COMPANY 
14. Employment of certain employees 

to continue, 
15. Provident Fund and other funds. 


CHAPTER VI 
COMMISSIONER OF PAYMENTS 


16. Appointment of Commissioner of 
Payments. 

17. Payment by the Central Govern- 
ment to the Commissioner. 

18. Certain powers of the Central 
Government or State Government or 
Government company. 

19. Claims to be made to the Commis- 
sioner, 

20. Priority of claims. 

21. Examination of claims. 

22. Admission or rejection of claims. 

23. Disbursement of amount by the 
Commissioner to claimants. 

24. Disbursement of amounts to the 
Company, 
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25. Undisbursed or unclaimed amount 
to be deposited to the general revenue 


account. 
26. Assumption of liability. 
CHAPTER VHI 
MISCELLANEOUS 


27. Act to have overriding effect, 

28. Provision relating to contracts. 

29. Transfer of assets, etc., to be void 
in certain cases. 

30. Protection of action taken in good 


31. Penalties. 
32. Offences by companies, 
33. Delegation of powers. 
34. Power of Central Government to 
rules. 

35. Power to remove difficulties, 

36. Declaration as to the policy of tha 
State. 

THE SCHEDULE 


(See sections 5, 20, 21, 22, 24 and 26) ` 


THE HINDUSTAN TRACTORS LIMITED 
(ACQUISITION AND TRANSFER OF 
UNDERTAKINGS) ACT, 1978. 
(Act No, 13 of 1978)* 

[31st March, 1978]. 


Ao Act to provide for the acquisition and 
transfer of the undertakings of Hindus- 
tan Tractors Limited, Vishwamitri, 
Vadodara, for the purpose of ensuring 
the continuity of production of goods 
which are vital to meet the meeds of 
the general public and for matters 
connected therewith or imcidental 
thereto, i 
Whereas Hindustan Tractors Limited, 

Vishwamitri, Vadodara, are engaged in 

the manufacture and distribution of trac- 

tors which are vital to meet the needs of 
the general public; 

And whereas the management of 
the undertakings of Hindustan Tractors 
Limited was conducted in a manner 
highly detrimental to the public interest 
and had suffered heavy losses; 

And whereas the management of the 
undertakings of Hindustan Tractors 
Limited was taken over by the Central 
Government under section 18A of the 
Industries (Development and Regulation) 
Act, 1951; 

And whereas it is necessary to acquire 
the undertakings of Hindustan Tractors 


(*) Received the assent of the President 
on 31-3-1978 Act published in Gaz. of 
India; 31-3-1978 Part II-S. 1. Ext. p. 89. 
For Statement of Objects and Reasons, 
see Gaz. of India, 8-3-1978, Part da 2, 
Ext. p. 132, 
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Limited to ensure the continuance of the 
production of goods which are vital to 
meet the needs of the general public. 
Be it enacted by Parliament in the 
Twenty-ninth Year of the Republic of 
India as follows:— 
CHAPTER I 
PRELIMINARY 


1. Short title and commencement. — 
{1) This Act may be called THE HINDUS- 
TAN TRACTORS LIMITED (ACQUISI- 
TION AND TRANSFER OF UNDER- 
TAKINGS) ACT, 1978. 


(2) It shall come into force on the 
Jst day of April, 1978. 

2. Definitions. — In this Act, unless 
the context otherwise requires,— 
(a) “appointed day’ means 

day of April, 1978; 

© (b) “Authorised Controller’ - means 
the Gujarat Agro Industries Corporation 
Limited, Ahmedabad. which took over 
the management of the undertakings of 
the Company by virtue of the Order of 
the Government of India in the Ministry 
of Industrial Development No. S.O. 137 
(E)/I8A/IDRA/73, dated the 12th March, 
1973, made under clause (b) of sub-sec- 
tion (1) of section 18A of the Industries 
(Development and Regulation) Act, 1951; 

(ce) “bank” means— 

(i) the State Bank of India constituted 
under the State Bank of India Act, 1955; 

(ii) a subsidiary bank as defined in the 
State Bank of India (Subsidiary Banks) 
Act, 1959; 

(iii) a corresponding new bank consti- 
tuted under section 3 of the Banking 
Companies (Acquisition and Transfer of 
Undertakings) Act, 1970; 

(iv) any other bank, being a scheduled 
bank as defined in clause (e) of section 
2 of the Reserve Bank of India Act, 
1934; 

(dq) “Commissioner” means the Com- 
missioner of Payments appointed under 
section 16; 

(e) “Company” means Hindustan 
Tractors Limited, being a company as 
defined in the Companies Act, 1956, and 
having its registered office at Vishwa- 
mitri, Vadodara; 

(f) “Custodian” means the Custorlian 
appointed under sub-section (3) of sec- 
tion 10 to take over, or carry on, the 
management of the undertakings of the 
Company; 

(g) “date of taking over’? means the 
date on which the management of the 
undertakings of the Company was taken 
over by the Authorised Controller; 

(h) “Government company” hag the 
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meaning assigned to it by section 617 of 
the Companies Act, 1950, 

(i) “notification” means a notification 
published in the Official Gazette: 

fj) “prescribed” means prescribed by 
rules made under this Act; 

(k) “specified date” means such date 
as the Central Government may, for the 
purpose of any provision of this Act, by 
notification, specify and different dates 
may be specified for different provisions 
ef this Act; 

M “State Government’ means the 
State Government of Gujarat; 

(m) words and expressions used herein 
and mot defined but defined in the Com- 
panies Act, 1956, shall have the meanings, 


respectively, assigned to them in that 
Act. 
CHAPTER II 

ACQUISITION AND TRANSFER OF 
THE UNDERTAKINGS OF THE COM- 
PANY. 

3. Transfer to and vesting in 
the Central Government of the 
undertakings of the Company. — 


On the appointed day, the undertakings 
of the Company, and the right, title and 
interest of the Company in relation to its 
undertakings, shall, by virtue of this Act, 
stand transferred to, and shall vest in, 
the Central Government. 
4. General effect of 
(1) The undertakings 
pany referred to in section 3 shall be 
deemed to include all assets, rights, 
lease-holds. powers, authorities and pri- 
vileges, and all property, movable and 
immovable, including lands, buildings, 
workshops, stores, instruments, machi- 
nery and equipment, bank balances, cash 
balances, cash on hand, reserve funds, 
investments and book debts and all other 
rights and interests in, or arising out of, 
such property as were immediately be- 
fore the appointed day in the owmership, 
possession, power or control of the Com- 
pany, whether within or outside India, 
and all books of account, registers and all 
other documents, of whatever nature 
relating thereto and shall be deemed to 
include the liabilities and obligations 
specified in sub-section (2) of section 5. , 
(2) All property as aforesaid which 
have vested in the Central Government 
under section 3 shall, by force of such 
vesting, be freed and discharged from 
any trust, obligation, mortgage, charge, 
lien and all other encumbrances affecting 
them, and any attachment, injunction, 
decree or order of any court, tribunal, 
Officer or other authority restricting tha 


vesting. — 
of the Com- 
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use of such property in any manner shall 
be deemed to have been withdrawn. 

(3) Where any licence or other instru- 
ment in relation to the undertakings of 
the Company had been granted at any 
time before the appointed day, to the 
Company by the Central Government, a 
State Government or any other authority, 
the Central Government, the State Gov- 
ernment of Gujarat or, as the case may 
be, the Government company in which 
the right, title and interest of the Com- 
pany in relation to its undertakings have 
vested under section 7, shall, on and from 
the appointed day, be deemed to be 
substituted in such licence or other 
. instrument in place of the Company refer- 
red to.therein as if such licence or other 
instrument had been granted to it and 
shall hold such licence or the undertak-~ 
ings or any part thereof specified in such 
other instrument for the remainder of 
the period for which the Company 
would have held such licence or under- 
takings or any part thereef under such 
other instrument. 


(4) Every mortgagee of any property. 
which has vested under this Act in the 
Central Government and every person 
holding any charge, lien or other interest 
in, or in relation to, any such property, 
shall give, within such time and in such 
manner as may be prescribed, an intima- 
tion to the Commissioner of such mort- 
gage, charge, lien or other interest. 


(5) For the removal of doubts, it is 
hereby declared that the mortgagee of 
any property referred to in sub-section 
(4) or any other person holding any 
charge, lien or other interest in, or in 
relation to, any such property shall be 
entitled to claim, in accordance with his 
rights and interests, payment of the 
mortgage money or other dues, in whole 
or in part, out of the amounts specified 
in section 8, and also out of the monies 
determined under section 9, but no such 
mortgage, charge, lien or other interest 
shall be enforceable against any property 
which has vested in the Central Govern- 
ment. 

(6) If, on the appointed day, any suit, 
appeal or other proceeding of whatever 
nature in relation to any matter speci- 
fied in sub-section (2) of section 5 in res- 
pect of the undertakings of the Company 
instituted or preferred by or against the 
Company is pending, the same shall not 
abate, be discontinued or be, in any way, 
prejudicially affected by reason of the 
transfer of the undertakings of the Com- 
pany or of anything contained in this 
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Act, but the suit, appeal or other pro- 
ceeding may be ‘continued, prosecuted or 
enforced by or against the Central Gov~ 
ernment, or the State Government. or 
where the undertakings of the Company 
are directed under section 7, to vest im 
a Government company, that Government 
company. . 

5. Company to be liable for certain 
prior liabilities. — (1) Every liability, 
other than the liability specified in sub- 
section (2), of the Company in respect 
of any period prior to the appointed day, 
shall be the liability of the Company and 
shall be enforceable against it and not 
against the Central Government, or the 
State Government, or where the under~ 
takings of the Company are directed, 
under section 7, to vest in a Government 
company, against that Government com- 
pany. 

(2) Any liability 
of— 

(a) loans advanced by the Centrab 
Government or the State Government, 
or both, to the Company (together with. 
interest due thereon), on or after the 
date of taking over; 


(b) loans advanced by a bank to the 

Company (together with interest due 
thereon), on or after the date of taking: 
over; 
. (c) loans advanced by the Industrial 
Reconstruction Corporation of India. 
Limited to the Company (together with 
interest due thereon) on or after the date 
of taking over; 

(da) wages, salariesand other dues of 
employees of the Company and the dues. 
on account of any deduction made from 
wages and salaries and other dues of 
employees, relating to any period com- 
mencing on and from the date of taking: 
over; 


- (e) any debt incurred by the Company 
during. any period commencing on and 
from the date of taking over, not being: 
a debt falling under clause (a), clause (b), 
clause (c) or clause (d) or specified in 
Category I of the Schedule, 

shall, on and from the appointed day, be- 
the liability of the Central Government, 
or the State Government, or the Govern- 
ment company aforesaid and shall be 
discharged by the Central Government or 
the State Government or the Govern- 
ment company aforesaid as and wher: 
repayment of such loans becomes due or 
as and when such wages, salaries and 
other dues and debt become due and 
payable, 


arising in respect 
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(3) For the removal of doubts, 
hereby declared that,— 


(a) save as otherwise expressly pro- 
vided in this section or in any other 
provision of this Act, no liability, in- 
cluding any liability arising out of any 
guarantee given by the State Govern- 
ment in respect of any loan or advance 
given to the Company but not including 
the liability specified in sub-section (2), 
of the Company in relation to its under- 
takings in respect of any period prior to 
the appointed day, shall be enforceable 
against the Central Government, or the 
State Government, or where the under- 
takings of the Company are directed, 
under section 7, to vest in a Government 
rompany, against that Government com- 
pany; 


(b) no award, decree or order of any 
court, tribunal, officer or other authority 
in relation to the undertakings of the 
Company, passed after the appointed 
day, in respect of any matter, claim or 
dispute, not being a matter, claim or 
dispute in relation to any matter refer- 
red to in sub-section (2), which arose 
before that day, shall be enforceable 
against the Central Government, or the 
State Government, or where the under- 
takings of the Company are directed, 
under section 7, to vest in a Government 
company, against that Government com- 
pany; 


(c) no liability incurred by the Com- 
pany before the appointed day, for the 
contravention of any provision of law 
for the time being in force, shall be en- 
forceable against the Central Govern- 
ment, or the State Government, or where 
the undertakings of the Company are 
directed under section 7, to vest in a 
Government company, against that Gov- 
ernment company. 


it is 


6. Vesting of the undertakings of the 
Company in the State Government of 
Gujarat. — (1) Notwithstanding anything 
contained in sections 3 and 4, the Central 
Government shall, as soon as may be, 
after the commencement of this Act, 
direct, by notification, that the under- 
takings of the Company, and the right, 
title and interest of the Company in rela- 
tion to its undertakings, which have 
vested in the Central Government under 
section 3 and such of the liabilities of 
the Company as are specified in sub- 
section (2) of section 5, shall, instead of 
continuing to vest in the Central Gov~ 
ernment, vest in the State Government 
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of Gujarat-either on the date of the 
notification or . on such earlier or later 
date (not being a date earlier than the 
appointed day) as may be specified in the 
notification. l 


(2) Where the right, title and interest 
of the Company in relation to its under- 
takings and the liabilities of the Com- 
pany specified in sub-section (2) of sec- 
tion 5 vest in the State Government 
under sub-section (1), the State Govern- 
ment shall, on and from the date of such 
vesting, be deemed to have become the 
owner in relation to such undertakings 
and all the rights and liabilities of the 
Central Government in relation to such 
undertakings shall, on and from the date 
of such vesting, be deemed to have be- 
come the rights and liabilities, respec- 
tively, of the State Government. 


7. Power of State Government to 
direct vesting of the undertakings of the 
Company in a Government Company, — 
(1) Notwithstanding anything contained 
in sections 3, 4 and 6, the State Govern- 
ment may, if it is satisfied that a Gov- 
ernment company is willing to comply, 
or has complied, with such terms and 
conditions as that Government may 
think fit to impose, direct, by notification, 
that the undertakings of the Company, 
and the right, title and interest of the 
Company in relation to its undertakings 
and such of the liabilities of the Com- 
pany as are specified in sub-section (2): 
of section 5, which have vested in the 
Central Government under section 3 and 
thereafter in the State Government under 
section 6 shall, instead of continuing to- 
vest in the State Government, vest in the 
Government company either on the date 
of the notification or on such earlier or 
later date (not being a date earlier than 
the appointed day) as may be specified 
in the notification. 


(2) Where the right, title and interest, 
and the liabilities specified in sub-sec- 
tion (2) of section 5, of the Company in 
relation to its undertakings vest in a 
Government company under sub-sec- 
tion (1), the Government company shall, 
on and from the date of such vesting, be 
deemed to have become the owner in 
relation to such undertakings, and all the 
rights and liabilities of the Central Gov- 
ernment or the State Government in 
relation to such undertakings shall, on 
and from the date of such vesting, be 
deemed to have become the rights and 
liabilities, respectively, of the Govern- 
ment company. 
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CHAPTER MI 
PAYMENT OF AMOUNTS 


‘8. Payment of amount. — For the 
‘transfer to, and vesting in, the Central 
eGovernment, under section 3, of the 
undertakings of the Company and the 
right, title and interest of the Company 
‘in relation to its undertakings, there shall 
‘be given by the Central Government to 
the Company, in cash, and in the man- 
ner specified in Chapter VI, an amount 
of rupees one hundred and fifty lakhs. 


9. Payment of further amount. — 
41) For the deprivation of the Company 
of the management of its undertakings, 
there shall be given to the Company by 
the Central Government an amount cal- 
‘culated at the rate of rupees fifty thou- 
sand per annum for the period com- 
mencing on the date of taking over and 
ending -on the appointed day. 


(2) The amount specified in section 8 
and the amount determined under sub- 
section (1) shall carry simple interest 
at the rate of four per cent per annum 
for the period commencing on the ap- 
‘pointed day and ending on the date on 
which payment of such amounts is made 
by the Central Government to the Com- 
anissioner, 


(3) The amounts determined in ac- 
cordance with the provisions of sub-sec-~ 
‘tions (1) and (2) shall be. given by the 
‘Central Government to the Company in 
addition to the amount specified in sec~ 
‘tion 8. 

CHAPTER IV 


MANAGEMENT, ETC., OF THE UNDER- 
TAKINGS OF THE COMPANY 


10. Management, etc., of the under- 
takings of the Company. — (1) The State 
‘Government in which the undertakings 
of the Company and the right, title and 
interest of the Company in relation to its 
‘undertakings vested under section 6 shall 
‘be entitled to exercise all such powers 
and do all such things as the Company. 
‘is authorised to exercise and do in rela- 
tion to its undertakings. 


(2) The general superintendence, direc- 
‘tion, control and management of the 
-affairs and business of the undertakings 
of the Company, the right, title and inte- 
rest in relation to which have vested 
under section 3 in the Central Govern~ 
ment and, under section 6, in the State 
‘Government shall — 


(a) where a direction has been made 
‘by the State Government under sub-sec- 
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tion (1) of section 7, vest in the Governs 
ment company specified in such direce 
tion; or 

(b) where no such direction has been 
made by the State Government, vest in 
one or more Custodians appointed under 
sub-section (3), 


and thereupon the Government com- 
pany so specified or the Custodian so ap- 
pointed shall be entitled to exercise all 
such powers and do all such things as the 
Company is authorised to exercise and 
do in relation to its undertakings. 

(3) The State Government may ap~« 
point one or more individuals or a Gov- 
ernment company as the Custodian of 
the undertakings of the Company in 
relation to which no direction has been 
made by it under sub-section (1) of sec- 
tion 7. 


11.. Duty to deliver possession of pro- 
perty acquired and documents relating 
thereto. — (1) On the vesting of the 
management of the undertakings of the 
Company in the State Government under 
section 6, every person in whose posses- 
sion or custody or under whose control 
any property referred to in sub-sec- 
tion (1) of section 4 may be, shall deli- 
ver the property to the State Govern- 
ment forthwith. 


(2) Any person, who on the appointed 
day has in his possession or under his 
control any books, documents or other 
papers relating to the undertakings of 
the Company which has vested in the 
State Government under section 6 and 
which belong to the Company, or, would 
have so belonged if the undertakings of 
the Company had not vested in the State 
Government, shall be liable to account 
tor the said books, documents or other 
papers to the State Government and shall 
deliver them up to the State Govern- 


, ment. 


(3) The State Government may take 
or cause to be taken, all necessary steps 
for securing possession of all properties 
which have vested in that Government 
under this Act. 

(4) The Central Government may 
issue such directions as it may deem 
desirable in the circumstances of the casa 
to the ‘State Government as to its 
powers and duties and the State Govern~ 
ment may also, if it so desires, apply to 
the Central Government at any time for 
instructions as to the manner in which 
the management of the undertakings of 
the Company shall be conducted by it og 
in relation to any other matter arising 
in the course of such management, 
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(5) On the vesting of the manage- 
ment of the umdertakings of the Com- 
pany in a Government company or in 
the Custodian, the provisions of sub-sec-~ 
tions (1) to (4) shall apply to, or in rela- 
tion to, the Government company or the 
Custodian, as the case may be, as they 
apply to, or in relation to, the State 
Government, subject to the modification 
that the references to the State Govern- 
ment shall be construed as references to 
the Government company or the Custo- 
dian, as the case may be. 

12. Accounts to be rendered by the 
Company or any other person. — (1) 
Where, in pursuance of any decree, order 
or injunction of any court or otherwise,— 

(a) the Authorised Controller was, 
after the date of taking over amd before 
the appointed day; and 


(b) tbe Central Government, the State 
Government, or the Government com- 
pany, as the case may be, is on or after 
the appointed day, 
prevented from taking over the manage- 
ment of any part of the undertakings of 
the Company, the Company, or any other 
person in possession, custody or control 
of such part, shall, within sixty days 
from the appointed day, render accounts 
to the State Government or the Govern- 
ment company in relation to the period 
commencing on the date of taking over 
and ending on the date on which such 
part was or is handed over to the Au- 
thorised Controller or, as the case may 
be, the Central Government, the State 
Government, or the Government com- 
pany, with regard to the— 


(i) assets and stores of the under- 
takings or any part thereof, acquired, 
utilised or sold during the said period; 
and 


(ii) income derived by the Company 
or any other person from 
takings or any part thereof during the 
Said period. 


(2) If, on examination of the accounts 
referred in sub-section (1), any income 
or other moneys is or are found to have 
been derived by the Company or any 
other person from such undertakings or 
any part thereof during the period refer- 
red to in that sub-section or any other 
moneys are found to be payable, such in- 
come or other moneys shall be recover- 
able by the Central Government, the 
State Government or the Government 
company from the Company or such 
other person, as the -case may be, and 
from the amount payable under this Act 
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to the Company and the debt due to the 
Central Government, the State Govern- 
ment or the Government company on 
this account shall rank as an unsecured 
debt. 


(3) If no account is rendered by the 
Company or such other person im respect 
of the undertakings or any part thereof 
within the period referred to in sub-sec- 
tion (1) or if the Central Government, 
the State Government or the Govern- 
ment company, as the case may be, has 
any reason to believe that the account 
rendered by the Company or such other 
person is incorrect or false in any mate- 
rial particular, the Central Government, 
the State Government or the Govern- 
ment company may refer the matter to 
the Commissioner and thereupon the 
Commissioner shall determine the in- 
come derived by the Company or such 
other person from such undertakings 
or any part thereof during the period 
referred to in sub-section (1) and take 
steps to recover the said income or 
other moneys from the Company or such 
other person and from the amount pay- 
able to the Company under this Act as 
if the debt due to the Central Govern- 
ment, the State Government or the Gov- 
ernment company on this account were 
an unsecured debt. 

(4) No mortgage, charge, lien or other 
encumbrance in relation to the under- 
takings of the Company or any part 
thereof shall be binding on the Central 
Government, the State Government or 
the Government company, if such mort- 
gage, charge, lien or other encumbrance 
was created, at any time during the 
period in which the Authorised Control- 
ler was, and the Central Government, 
the State Government or the Govern- 
ment company, as the case may be, is, 
prevented, by any decree, order or in- 
junction of any court or otherwise, from 
taking over the management of the 
undertakings or any part thereof. 

13. Accounts. — The Custodian shall 
maintain accounts of the undertakings of 
the Company in accordance with the 
provisions of the Companies Act, 1956. 


CHAPTER V 


PROVISIONS RELATING TO THE 
EMPLOYEES OF THE COMPANY 


14. Employment of certain employees 
to continue, — (1) Every person who has 
been, immediately before the appointed 
day, employed in any of the undertakings 
of the Company shall become, on and 
from the appointed day or such later 
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date, as the case may be, an employee of 
the State Govermment or, as the case 
may be, of the Government company in 
which the right, title and interest of the 
Company in relation to its undertakings, 
have vested under this Act, and shall} 
hold office or service under the State 
Government, or the Government com- 
pany, as the case may be, with the same 
rights and privileges as to pension, gra- 
tuity and other matters as would have 
been admissible to him if there had been 
no. such vesting and shall continue to do 
so unless and until his employment 
under the State Government, or the 
Government company, as the case may 
be, is duly terminated or until his remu- 
meration and other conditions of service 
are duly altered by the State Govern- 
ment, or by the Government company, as 
the case may be. 


(2) Notwithstanding anything con- 
tained in the Industrial Disputes Act, 
1947, or in any other law for the time 
being in force, the transfer of the ser- 
vices of any officer or other person em- 
ployed in any of the undertakings of the 
Company to the State Government, or 
the Government company, shall not en- 
title such officer or other employee to 
any compensation under this Act or 
under any other law for the time 
being in force and no such claim 
shall be entertained by any court, 
tribunal or other authority. 


(3) Where, under the terms of any 
contract of service or otherwise, any 
person, whose services become transfer- 
red to the State Government, or the 
Government company, by reason of the 
provisions of this Act, is entitled to any 
arrears of salary or wages or any pay- 
ment for any leave not availed of or any 
other payment, not being payment by 
way of gratuity or pension, such person 
may, except to the extent of such liabi- 
lity which has been taken over by the 
Central Government or the State Gov- 
ernment or the Government company 
under sub-section (2) of section 5, en- 
force his claim against the Company by 
which he was employed immediately be- 
fore such transfer but not against the 
Central Government, or the State Gov- 
ernment, or the Government company. 


15. Provident Fund and other funds. 
=- Where moneys representing provident 
fund, superannuation fund, welfare fund 
or other fund for the benefit of the per- 
sons employed in any of the under- 
takings of the Company have vested in 
an .authority established under any law 
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for the time being in force, such moneys 
shall continue to vest in such authority 
for the benefit of the said persons. 


CHAPTER VI | 
COMMISSIONER OF PAYMENTS 


16. Appointment of Commissioner of 
Payments. -— (1) The Central Govern- 
ment shall, for the purpose of disbursing 
the amounts payable to the Company 
under sections 8 and 9, by notification, 
appoint a Commissioner of Payments, 

(2) The Central Government may ap- 
point such other persons as it may think 
fit to assist the Commissioner and there- 
upon the Commissioner may authorise 
one or more of such persons also ito 
exercise all or any of the powers exercis- 
able by him under this Act and different 
persons may be authorised to exercise 
different powers. 


(3) Any person authorised by the 
Commissioner to exercise any of the 
powers exercisable by the Commissioner 
may exercise those powers in the same 
manner and with the same effect as if 
they have been conferred on that person 
directly by this Act and not by way of 
authorisation. 

(4) The salaries and allowances of the 
Commissioner and other persons appoint- 
ed under this section shall be defrayed 
out of the Consolidated Fund of India. 

17. Payment by the Central Govern- 
ment to the Commissioner. — (1) The 
Central Government shall, within thirty 
days from the specified date, pay, in 
cash, to the Commissioner, for payment 
to the Company— 

(a) an amount equal to the amount 
specified in section 8, and 

(b) an amount equal to the amount 
payable to the Company under section 9. 

(2) A deposit account shall be opened 
by the Central Government in favour of 
‘the Commissioner, in the Public Account 
of India, and every amount paid under 
this Act to the Commissioner shall be 
deposited by him to the credit of the said 
deposit account and thereafter the said 
deposit account shall be operated by the 
Commissioner, 

(3) The interest accruing on the 
amounts standing to the credit of the 
deposit account referred to in sub-sec- 
tion (2) shall enure to the benefit of the 
Company. 

18. Certain powers of the Central 
Government or State Government or 
Government company. — (1) THe Central 
Government, or the State Government, 


or the Government company, as the case 
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may be, shall be entitled to receive up to 
the specified date, to the exclusion of all 
other persons, any money due to the 
Company, in relation to its undertakings 
which have vested in the Central Gov- 
ernment, or the State Government, or the 
Government company, realised after the 
appointed day notwithstanding that the 
realisation pertains to a period prior to 
the appointed day. 

(2) The Central Government, or the 
State Government, or the Government 
company, as the case may be, may make 
a claim to the Commissioner with regard 
to every payment made by it after the 
appointed day for discharging any liabi- 
lity of the Company, not being any 
liability specified in sub-section (2) of 
section 5, in relation to any period prior 
to the appointed day; and every such 
claim shall have priority in accordance 
with the priorities attaching, under this 
Act, to the matter in relation to which 
such liability has been discharged by the 
Central Government, or the State Gov- 
ernment, or the Government company. 


(3) Save as otherwise provided in this 
Act, the liabilities of the Company in 
respect of any transaction prior to the 
appointed day, which have not been dis- 
charged on or before the specified date, 
shall be the liabilities of the Company. 


19. Claims to be made to the Commis- 
sioner. — Every person having a claim 
against the Company shall prefer such 
claim before the Commissioner within 
thirty days from the specified date: 


Provided that if the. Commissioner is 
satisfied that the claimant was prevent- 
ed by sufficient cause from preferring 
the claim within the said period of thirty 
days, he may entertain the claim within 
a further period of thirty days and not 
thereafter, 


20. Priority of claims. — The claims 
arising out of the matters specified in 
the Schedule shall have priorities in ac- 
cordance with the following principles, 
namely :— ; . 

(a) Category I shall have precedence 
over all other Categories and Category II 
shall have precedence over Category UI, 
and so on; 


(b) the claims specified in each of 
the Categories, except Category HI, shall 
rank equally and be paid in full, but, if 
the amount is insufficient to meet such 
claims in full, they shall abate in equal 
proportions and be paid accordingly; 


(c) the liabilities specified in Cate- 
gory III shall be discharged. subject to 
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the priorities specified in this section, in 
accordance withthe terms ofthe secured 


loans and the priority, inter se, of 
such loans; and 


(d) the question of discharging any 
liability with regard to a matter svecified 
in a lower Category shall arise only if a 
surplus is left after meeting all the liabi- 
lities specified in the immediately higher 
Category. 


2l. Examination of claims. — (1) On 
receipt of the claims made under section 
19, the Commissioner shall arrange the 
claims in the order of priorities specified 
in the Schedule and examine the same 
in accordance with such order of priori- 
ties. 

(2) If, on examination of the claims, 
the Commissioner is of opinion that the 
amount paid to him under this Act is not 
sufficient to meet the liabilities specified 
in any lower Category, he shall not be 
required to examine the claims in res- 
pect of such lower Category. 


22. Admission or rejection of claims.— 
(1) After examining the claims with refer- 
ence to the priorities set out in the 
Schedule, the Commissioner shall fix a 
date on or before which every claimant 
shall file the proof of his claim failing 
which he will be excluded from the bene- 
fit of the disbursement made by the 
Commissioner, 


(2) Not less than fourteen days’ notice 
of the date so. fixed shall be given by 
advertisement in one issue of a daily 
newspaper in the English language and 
in one issue of such daily newspaper in 
the regional language as the Commissioner 
may consider suitable, and every such 
notice shall call upon the claimant to file 
the proof of his claim with the Commis- 
Sioner within the time specified in the 
advertisement. 


(3) Every claimant who fails to file 
the proof of his claim within the time 
specified by the Commissioner shall be 
excluded from the disbursements made 
by the Commissioner, 


(4) The Commissioner shall, after 
such investigation as may, in his opinion, 
be necessary and after giving the Com- 
pany an opportunity of refuting the 
claim and after giving the claimant a 
reasonable opportunity of being heard, 
in writing, admit or reject the claim in 
whole or in part. 

(5) The Commissioner shall have the 
power to regulate his own procedure in 
all matters arising’ out of the discharge 
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of his functions, including the place or 
places at which he will hold his sittings 
and shall, for the purpose of making an 
investigation under this Act, have the 
same powers as are vested in a civil court 
under the Code of Civil Procedure, 1908, 
while trying a suit, in respect of the fol- 
lowing matters, namely:— 

(a) the summoning and enforcing the 
attendance of any witness and examining 
him on oath; l 

(b) the discovery and production of 
any document or other material object 
producible as evidence; 

(c) the reception of evidence on affi- 
davits; 

(d) the issuing of any commission for 


the examination of witnesses, 
‘ (6) Any investigation 


before the 


Commissioner shall be deemed to bea. 


judicial proceeding within the meaning 
of sections 193 and 228 of the Indian 
Penal Code and the Commissioner shall 
be deemed to be a Civil Court for the 
purposes of section 195 and Chapter 
XXVI of the Code of Criminal Procedure, 
1973. ae E ats. Os 


(7) A claimant who is dissatisfied 
with the decision of the Commissioner 
may prefer an appeal against the decision 
to the principal civil Court of original 
jurisdiction within the local limits of 
whose jurisdiction the registered office 
of the Company is situated: 


Provided that where a .person who is 
a judge of a High Court is appointed to 
be the Commissioner, the appeal shall 
lie to the High Court of Gujarat, and 
such appeal shall be heard and disposed 
of. by not less than two Judges of that 
High Court, 


23. Disbursement of amount by the 
Commissioner to claimants, —- After 
admitting a claim under this Act, the 
amount due in respect of such claim 
shall be paid by the Commissioner to the 
‘person or persons to whom such sums 
are due, and on such payment, the liability 
of the Company in respect of such claim 
shall stand discharged. 


24. Disbursement of amounts to the 
Company. — (1) If, out of the monies 
paid to him in relation to the undertak~ 
ings of the Company, there is a balance 
left after meeting the liabilities as speci~ 
fied in the Schedule, the Commissioner 
shall disburse such balance to the Com- 
pany. 

(2) Where the possession of any 
machinery, equipment or other property, 
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has vested in the Central Government, 
or the State Government, or the Govern- 
ment company, under this Act, but such 
machinery, equipment or other property 
does not belong to the Company, it shalt 
be lawful for the Central Government, 
or the State Government, or the Govern- 
ment company to continue to possess 
such machinery or equipment or other 
property on the same terms and condi- 
tions under which they were possessed 
by the Company immediately before the 
appointed day. 


25, Undisbursed or ' unclaimeé 
amount to be deposited to the 
general revenue account. — Any 
money paid to the Commissioner 


which remaing undisbursed or unclaimed 
for a period of three years from the last 
day on which the disbursement was made 
shall be transferred by the Commissioner 
to the general revenue account of the 
Central Government; but a claim to any 
money so transferred may be preferred 
to the Central Gevernment by the person 
entitled to such payment and shall be 
dealt with as if such transfer had not 
been made, the order, if any, for pay- 
ment of the claim being treated as an 
order for the refund of the revenue, 


26. Assumption of Hability. — 
(1) Where any liability of the 
Company arising out of any item speci- 
fied in Category I, Category II and Cate- 
gory III of the Schedule is not discharged 
fully by the Commissioner out of the 
amount paid to him under this Act, the 
Commissioner shall intimate in writing 
to the Central Government the extent of 
that liability which remains undischarged 
and that liability shall be assumed by the 
Central Government. 

(2) On the vesting of the umdertak- 
ings of the Company in the State Govern- 
ment or the Government compamy under 
this Act, the liability assumed by the 
Central Government under sub-section (1) 
shall be the liability of the State Govern- 
ment or the Government company, as 
the case may be. i 


CHAPTER VII 
MISCELLANEOUS 


27. Act to have overriding effect. — 
The provisions of this Act shall have 
effect notwithstanding anything inconsis- 
tent therewith contained in any other 
law for the time being in force or in any 
instrument having effect by virtue of any, 
law, other than this Act, or in any decree 
or order of any court, tribunal or other 
authority, . i . 


~ 
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28. Provision relating to contracts. — 
(1) Every contract entered into by the 
Company in relation to its undertakings 
before the date of taking over for any 
service, sale or supply, and in force im- 
mediately before the appointed day, 
shall, on and from the expiry of one 
hundred and eighty days from the 
appointed day, cease to have effect unless 
such contract. is, before the expiry of 
that period, ratified, in writing, by the 
Central Government, or the State Gov- 
ernment, or the Government company, 
and, in ratifying such contract, the Cen- 
tral Government, the State Government, 
or the Government company, as the case 
may be, may make such alterations or 
modifications therein as it may think fit, 


(2) Every contract entered into by the 
Company, or the Authorised Controller 
on behalf of the Company, in relation to 
its undertakings, on or after the date of 
taking over for any service, sale or sup- 
ply and in force immediately before the 
appointed day shall remain in force, un- 
less such contract is terminated or modi- 
fied or altered by the Central Govern- 
ment, the State Government or the Go- 
vernment company, as the case may be, 
within a period of one hundred and 
eighty days from the appointed day. 


(3) The Central Government, the 
State Government or the Government 
company, as the case may be, shall not 
refuse to ratify, terminate, modify or 
alter a contract under sub-section (1) or 
sub-section (2}— 


(a) unless it is satisfied that such 
contract is unduly onerous or has been 
entered into in bad faith- or is detrimen- 
tal to the interests of the undertakings 
of the Company; and 


(b) except after giving to the parties 
to such contract a reasonable opportunity 
of being heard and recording in writing 
its reasons for refusal to ratify the con- 
tract or for terminating the contract or 
for making any alteration or modification 
therein. 


29. Transfer of assets, etc., to be void 
in certain cases. — (1) Except with the 
prior approval of the Central Govern~ 
ment the State Government or the Gov- 
ernment company, neither the Company 
nor any other personin possession of the 
undertakings of the Company or any part 
thereof the management or the possession 
of which could not be taken over by the 
Authorised Controller or the Central Go- 
vernment or the State Government or 
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the Government company by reason of 
any decree, order or injunction of any 
court or otherwise shall, on and from the © 
appointed day, transfer by sale, mortgage 
or otherwise any property or other assets 
forming part of the undertakings of the 
Company and any such transfer, without 
such prior approval, shall be void and 
inoperative, 

(2) Amy person who contravenes the 
provisions of sub-section (1) shall be 
punishable with imprisonment for a term 
which may extend to two years, or with 
fine which may extend to ten thousand: 
rupees, or with both, _ 


30. Protection of action taken in good: 
faith. — (1) No suit, prosecution or other 
legal proceeding shall lie against the 
Central Government or any officer of that 
Government, or the Custodian, or the 
State Government, or the Government 
company, or any officer of the State Go- 


-vernment or the Government company: 


or other person authorised by the Cen- 
tral Government, or the State Govern- 
ment, or the Government company, for 
anything which is in good faith done or 
intended to be done under this Act, 


(2) No suit or other legal proceeding’ 
shall lie against the Central Government 
or any officer or other employee of that 
Government, or the State Government, 
or the Custodian or the Government com- 
pany, or any officer or other employee of 
the State Government or of the Govern- 


ment company or other person 
authorised by the State Govern- 
ment, or the Government com- 


pany, for any damage caused or likely to 
be caused by anything which is in good: 
faith done or intended to be done under 
this Act. 

31. Penalties. — Any person who,— 

(a) having in hig possession, custody 
or control any property forming part of 
any undertaking of the Company, wrong-- 


. fully withholds such property from the 


Central Government, or the State Gov- 
ernment, or the Government company; 
or 

(b) wrongfully obtains possession of. 
or retains, any property forming part of 
any undertaking of the Company or wil-- 
fully withholds or fails to furnish to the. 
Central Government, or the State Gov-- 
ernment, or the Government company,. 
or any person or body of persons speci- 
fled by that Government, or the State- 
Government, or the Government com-. 
pany, any document relating to such. 
undertaking which may be in his posses-- 
sion, custody or control or fails to deliver- 
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to the Central Government, or the State 
Government, or the Government com- 
pany or any person or body of persons 
specified by the Central Government, or 
the State Government or the Govern- 
ment company, any assets, books of ac- 
count, registers or other documents in 
his possession, custody or control, relat- 
ing to the undertaking of the Company; 
‘OT 

(c) wrongfully removes or destroys 
any property forming part of any under- 
taking of the Company or prefers any 
claim under this Act which he knows or 
has reasonable cause to believe to be 
false or grossly inaccurate, 


shall be punishable with imprisonment 
for a term which may extend to two 
years, or with fine which may extend to 
ten thousand rupees, or with both. 


32. Offences by companies. — (1) 
‘Where an offence under this Act has 
been committed by a company, every 
person who at the time the offence was 
committed was in charge of, and was 
responsible to, the company for the con- 
duct of the business of the company, as 
well as the company, shall be deemed to 
‘tbe guilty of the offence and shall be 
liable to be. proceeded against and puni- 
shed accordingly: 


Provided that nothing contained in this 
sub-section shall render any such person 
liable to any pumishment, if he proves 
that the offence was committed without 
his knowledge or that he had exercised 
all due diligence to prevént the commis- 
sion of such offence. 

(2) Notwithstanding anything con- 
tained in sub-section (1), where any 
offence under this Act has been committed 
by a company and it is proved that the 
-offence has been committed with the 
‘consent or connivance of, or is attribut- 
able to any neglect on the part of, any 
director, manager, secretary, or other 
‘officer of the company, such director, 
manager, secretary, or other officer shal] 
‘be deemed to be guilty of that offence 
‘and shall be liable to be proceeded 
against and pumished accordingly. 

Explanation. — For the purposes of this 
ection, — 

(a) “company” means any body cor- 
porate and imcludes a firm or other 
association of individuals; and 

(b) “director”, in relation to a firm, 
means a partner in the firm. 

33. Delegation of powers. — (1) The 
Central Government may, by notification, 
direct that all or any of the powers exer- 
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cisable by it under this Act, other than 
the power conferred by section 34, may 
also be exercised by such person or pers 
sons as may be specified in the notifica- 
tion. 

(2) Whenever any delegation of power 
is made under sub-section (1), the person 
to whom such power has been delegated 
shall act under the direction, control and 
supervision of the Central Government. 

34. Power of Central Government to 
make rules. — (1) The Central Govern- 
ment may, by notification, make ruleg 
for carrying out the provisions of this 
Act. 

(2) In particular, and without preju- 
dice to the generality of the foregoing 
power, such.rules may provide for all or 
any of the following matters, namely:-—— 

(a) the time within which, and the 
manner in which, an intimation shall be 
given to the Commissioner under sub- 
section (4) of section 4; 


(b) any other matter which is required 
to be, or may be, prescribed. 

(3) Every rule made by the Central 
Government under this Act shall be laid, 
as soon as may be after it is made, before 
each House of Parliament, while it is in 
session for a total period of thirty days, 
which may be comprised in one session 
or in two or more successive sessions, 
and if, before the expiry of the session 
immediately following the session or the 
successive sessions aforesaid, both Houses 
agree in making any modification in the 
rule or both Houses agree that the rule 
should not be made, the rule shall there- 
after have effect only in such modified 
form or be of no effect, asthe case may 
be; so, however, that any such modifica- 
tion or annulment shall be without pre- 
judice to the validity of anything previ- 
ously done under that rule. 

39. Power to remove difficulties, — 
If any difficulty arises in giving effect te 
ethe provisions of this Act. the Central- 
Government may, by order, not inconsis- 
tent with the provisions of this Act, 
remove the difficulty: 

Provided that no such order shall be 
made after the expiry of a period of two 
years from the appointed day. 

36. Declaration as to the policy of the 
State. — It is hereby declared that thig 
Act is for giving effect to the policy of 
the State towards securing the principles 
specified in clause (b) of article 39 of the 
Constitution. 

Explanation. — In this section, “State” 
has the same meaning as in article 12 of 
the Constitution, 
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THE’ SCHEDULE 


(See sections 5, 20, 21, 22, 24 and 26) 


ORDER OF PRIORITIES FOR THE 
DISCHARGE OF LIABILITIES OF THE 
COMPANY 


PART A 


Post-take-over management period 
Category I 
Loans advanced by the Gujarat Agro 


Industries Corporation for carrying on 
any trading or manufacturing operations, 


PART B 
Pre-take-over management period 

Category II 

Arrears in relation to the provident 
fund, salaries, wages and other amounts 
due to the employees. of the company. 
Category IH ` 

Secured loans. 
‘Category IV 


Revenue, taxes, cesses, rates or any 
-other dues to the Central Government, a 
State Government, a Local Authority or 
a State Electricity Board. 


Category V . 
(i) Any credit availed of by the Com- 


pany for the purpose of carrying on any 
trading or manufacturing operations. 


(ii) Any other dues. 





THE CHILDREN (AMENDMENT) 
ACT, 1978 - 


(Act No. 15 of 1978]* 
[31st March, 1978] 


An Act to amend the Children Act, 1960. 


Be it enacted by Parliament in. the 
Twenty-ninth Year of the Republic of 
India as follows :— 


1, Short title and commencement. — 


(1) This Act may be called the Children 
(Amendment) Act, 1978. 


(2) It shall come into force in any 
Union territory on such date as the 


{* Received the assent of the President 
on 31-3-1978, Act published in Gaz, of 
India; 1-4-1978. Part Il-5. 1, Ext. P. 111. 
For Statement of Objects and Reasons, 

see Gaz, of India; 14-12-1977 Part-II 

S. 2, Ext. P. 862. . : 
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Administrator may, by notification in 
the Official Gazette, apponit. 


2. Substitution of references to “Code 
of Criminal Procedure, 1898” by references 
to “Code of Criminal Procedure, 1973”. 
— Throughout the Children Act, 1960 
(hereinafter referred to as the principal 
Act), unless otherwise expressly provided 
in this Act, for the words and figures 
“Code of Criminal Procedure, 1898”, 
wherever they occur, the words and 
figures “Code of Criminal Procedure, 
1973” shall be substituted. 


3. Amendment of section 2. — In 
section 2 of the principal Act,— 


(i) after clause (j), the following clause 
shall be inserted, namely :— 


‘(jj) “fit person” or “fit institution” 
means any person or institution (not 
being a police station or jail) found fit 
by the competent authority to receive 
and take care of a child entrusted to his 
or its care and protection on the terms 
and conditions specified by the compe- 
tent authority;’; 


(ii) in sub-clause (iii) 
after the word “unfit”, the 
unable” shall be inserted; 


of clause (l), 
words “or 


(iii) after clause (n), the following 
clause shall be inserted, namely: 


‘(nn) “place of safety” means any 
place or institution (not being a police 
station or jail), the person im charge of 
which is willing temporarily to receive 
and take care of a child and which in 
the opinion of the competent authority 
may be a place of safety for the child;’; 


(iv) in’ clause (r), for the words “fit 
person”, the words “fit person or fit 
institution” shall be substituted. 


4. Amendment of section 4. 
section 4 of.the principal Act, in sub- 
section (3), for the .words and figures 
“Code of Criminal Procedure, 1898, on a 
magistrate of the first class’, the words 
and figures “Code of Criminal Procedure, 
1973, on a Metropolitan Magistrate or, as 
the case may be, a Judicial Magistrate of 
the first class” shall be substituted. 


5. Amendment of section 5. — In 
section 5 of the principal Act, for sub- 
section (2), the following sub-section 
shall be substituted, namely :— 


(2) A children’s court shall consist 


—- In 


_. of such humber of Metropolitan Magis- 
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trates or Judicial Magistrate of 
the first class, as the case may 
be, forming a Bench as the Admin- 
istrator thinks fit to appoint, of whom 
ene shall be designated as the principal 
magistrate; and every such Bench shall 
have the powers conferred by the Code 
of Criminal Procedure, 1973, on a Metro- 
politan Magistrate or, as the case may 
be, a Judicial Magistrate of the first class, 


(3) Every children’s court shall be 
assisted- by a panel of two honorary so- 
cial workers possessing such qualifica- 
tions as may be prescribed, of whom at 
least one shall be a woman, and such 
‘panel shall be appointed by the Admin- 
istrator.”’. 


6. Amendment of section 6. — In 
section 6 of the principal Act, in sub- 
section (1), for the words “senior magis- 
trate”, the words “principal magistrate” 
shall be substituted. : 


7. Amendment of section 7, — In 
section 7 of the principal Act,— 


(i) to sub-section (1), the following 
provisos shall be added, namely :— 


“Provided that a Board or a children’s 
ceurt may, if it is of opinion that it is 
necessary so to do having regard to the 
circumstances of the case, transfer any 
proceedings to any children’s court or 
Board, as the case may be: 


Provided further that where there is 
any difference of opinion between a 
Board and children’s court regardnig the 
transfer of any proceedings under the 
first proviso, it shall be referred to the 
Chief Metropolitan Magistrate or, as the 
case may be, the Chief Judicial Magis- 
trate for decision, and in a case where 
the District Magistrate is functioning as 
a Board or a children’s court, such dif- 
ference of opinion shall be referred to 
the Court of Session, and the decision of 
the Chief Metropolitan Magistrate or 
Chief Judicial Magistrate or, as the case 
may be, the Court of Session on such 
reference shall be final.”; ` 


(ii) in sub-section (2), for clause (c), 
the following clause shall be substituted, 
mamely :—. 


“(c) any Metropolitan Magistrate or 
‘Judicial Magistrate of the first class as 
the case may be.” 


8. Amendment of section $9, == In 
section $ of the principal Act,—= 
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(i) in sub-section (3), the words “to 
ensure all round growth and development 
of his personality” shall be added at the 
end; ] 


(ii) in sub-section (4), after the words 
“children’s homes”, the words “including 
the standards and the nature of services 
to be maintained by them”, shall be in- 
serted, 


9. Amendment of section 10. — In 
section 10 of the principal Act,— 


(i) in sub-section (3), the words “to 
ensure all round growth and develop- 
ment of his personality” shall be added 
at the end; 


(ii) in sub-section (4), after the words 
“special schools’, the words “including 
the standards and the nature of services 
to be maintained by them”, shall be in- 
serted. 


10. Amendment of section 11. —— In 
section 11 of the principal Act, in sub- 
section (4), after the words “observation 
homes”, the words “including the stan- 
dards and the nature of services to be 
maintained by them”, shall be inserted. 


ii. Substitution of new section for 
section 12, — For section 12 of the prin- 
cipal Act, the following section shall be 
substituted, namely :— 


“12 After care organisations. — The 
Administrator may, by rules made under 
this Act, provide — 


(a) for thẹ establishment or recogni- 
tion of after-care organisations and the 
powers that may be exercised by. theny 
for effectively carrying out their func- 
tions under this Act; 


(b) for a scheme of after-care pro- 
gramme to be followed by such after- 
care organisations for the purpose of 
taking care of children after they leave 
children’s homes or special schools and 
for the purpose’ of enabling them to 
lead an honest, industrious and useful 
life; 


(c) for the preparation and submission 
of a report by the probation officer in 
respect of each child prior to his dis- 
charge from a children’s home or specia? 
school, as the case may be, regarding the 
necessity and nature of after-care of 
such child, the period of such after-care, 
supervision thereof and for the submis- 
sion of a report by the probation officer 
on the progress of each such child; 





ts 
(a) for the standards and the nature 


ef services to be maintained by such 
after-care organisations ; 


(e) for such other matter as may be 
necessary for the purpose of effectively 
carrying out the scheme of after-care 
programme of children,” i 


12. Amendment of sections 14, 17 and 
18. — In sub-section (2) of section 14, 
section 17 and sub-sections (2) amd (3) of 
section 18 of the principal Act, after the 
words “observation home”, the words “or 
a place of safety” shall be inserted, 


13. Amendment of section 15. — 
In sub-section (3) of section 15 of the 
principal Act,— 


(i) in the opening portion, after the 
words “observation home”, the words 
“or a place of safety” shall be inserted; 


(ii) in the proviso, after the word 
“unfit”, the words “or unable” shall be 
inserted. l 


14. Amendment of section 24. -—~ 
In section 24 of the principal: Act, in 
sub-sections (1) and (2), for the words 
and figures “section 239 of the Code of 
Crimnial Procedure, 1898”, the words and 
figures “section 223 of the Code of Cri- 
minal Procedure, 1973” shall be substi- 
tuted. 


15. Amendment of section 28. — 
Tn section 28 of the principal Act,— 


(i) in sub-section (1), in clause (b), 
after the words “police . officers’, the 
words “and legal practitioners” shall be 
inserted; 


(ii) for sub-section (3), the following 


sub-section shall be substituted, name- 
ly :-— 


(3) No legal practitioner shall be 
entitled to appear before a Board in any 
case or proceeding before it, except with 
the special permission of that Board.” 


16. Amendment of section 50. — 
On section 50 of the principal Act, in sub- 
sections (3) and (4), for the words and 
figures “section 488 of the Code of Crimi~ 
nal Procedure, 1898”, the words and 
figures “section 125 of the Code of Cri- 
minal Procedure, 1973” shall be insti- 
tuted, 


17, Amendment of section 55. — 
in section 55 of the principal Act, for the 
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words and figures “Chapter XLII of the 
Code of Criminal Procedure, 1898”, the 
words and figures “Chapter XXXIII of 
the Code of Criminal Procedure, 1973” 
Shall be substituted. 


18. Amendment of section 58 — 
In section 58 of the principal Act, in 
sub-section (1), for the words, figures and 
letter “section 29B and section 399 ofthe 
Code of Criminal Procedure 1898” the 
words and figures “Section 27 of the 
Code of Criminal Procedure, 1973” shall 
be substituted, 


19. Amendment of section 59, — 
In section 59 of the principal Act,— 
É i 


(i) in sub-section (2),— 


(a) in clause (d), the words “and the 
standards and the nature of services to 
be maintained by them” shall be added 
at the end; 


(b) in clause (g), the words and 
figures “and such other matters as are 
referred to in section 12” shall be added 
at the end; 


(c) in clause (m),— 


(1) for the words “fit person”, the 
words “fit person or fit institution” shall 
be substituted; ` 


(2) for the word “persons”, the words 
“persons or institutions” shall be substi- 
tuted; , 


(ii) for sub-section (3), the following 
sub-section shall be substituted, name- 
ly :— 


"(3) Every rule made under this sec- 
tion shall be laid, as soon as may be after 
it is made, before each House of Parlia- 
ment, while it is in session for a total 
period of thirty days which may be 
comprised in one session or in two or 
more successive sessions, and if, before 
the expiry of the session immediately 
following the session or the successive 
sessions aforesaid, both Houses agree in 
making any modification in the rule or 
both Houses agree that the rule should 
not be made, the rule shall thereafter 
have effect only in such modifed form 
or be of no effect, as the case may be; 
so, however, that any such modification 
or annulment shall be without prejudice 
to the validity of anything previously 


- done under that rule.” 
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THE FINANCE ACT, 1978 
| Act No. 19 of 1978 ]* 


[12th May, 1978.] 


An Act to give effect to the financial pro- 
posals of the Central Government for 
the financial year 1978-1979, 


Bu it enacted by Parliament in the Twenty. 
ninth Year of the Republic of India ag 
follows :— 


OHAPTER I 
. PRELIMINARY 


1. Short title and commencement. —. 


(1) This Act may be called THE FINANCE 
ACT, 1978. 


(2). Save as otherwise provided in this Act, 


sections 2 to 33 and section 40 shall be deem- 
ed to have come into force on the Ist day of 


April, 1978. 
CHAPTER If 


RATES or INcoME.TAX 


2. Income-tax.—(1} Subject to the provi- 
sions of sub.sections (2) and (3), for the 
assessment year commencing on the 1st day of 
April, 1978, income.tax shall be charged at 
the rates specified in Part I of the Schedule 
and shall be increaged,— 


(a) in the cases to which Paragraphs A, B, 
© and D of that Part apply, by » surcharge 
for purposes of the Union; and 


(b) in the cages to which Paragraph E of 
that Part applies, by a surcharge, 


calculated in each case in the manner pro. 
vided therein. 


(2) In the cases to which Sub.Paragraph I 


or Sub.Paragraph Il of Paragraph A of Part I. 


of the Schedule applies, where the asgessee 
has in the previous year, any net agricultural 
ingomé, in addition to total income, and the 
total income exceeds ten thousand rupees, 
then,— 


(a) the net agricoltural income shall be 
taken into account, in the manner provided in 
clause (b) (that is to eay, as if the net agricul. 
tural income were comprised in the total 
income after the first eight thousand rupees of 
the total income but without being liable to 
tax), only for the purpose of charging income. 
tax in regpect of the total income; and 


(b) the income.tax chargeable shall be 
calculated as follows :— 





[*] Received the assept of the President on 
12-5-1978. Act published in Gaz. of India, 
12-5-1978, Part [1-S, 1, Ext., p. 171, 

For Statement of Objects and Reasons, see Gaz, 
of India, 28-2-1978, Part 1I-S. 2, Ext., p. 81, 
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(i) the total income and the net agricultural 
income shall be aggregated and the amount of 
income-tax shall be determined in respect of 
the aggregate income at the rates specified in 
Sub-Paragraph I or, as the cage may be, Sub. 
Paragraph Il of the said Paragraph A, as if. 
such aggregate income were the total income: 


Provided that for the purposes of deter. 
mining the amount of income.tax in ac- 
cordance with this sub.clause, the provisions 
of clause (ii) of the proviso below Snb-Para- 
grap I or, as the cage may be, Sub.Para- 
graph II of the said Paragraph A and the 
provisions relating to surcharge on income.tax 
in the said Sub.Paragraphs shall not apply; 


(ii) the net agricultural income shall be 
indrassed by a sum of eight thousand rupees 
and the amount of income tax shall be deter- 
mined in respect of the net agricultural income 
as so increased at the rates specified in Bub- 
Paragraph I or, ag the case may be Sub. 
Paragraph II of the said Paragraph A, as if 
the net agricultural income ag so increased 
were the total income : 


Provided that for the purposes of deter. 
mining the amount of incomeetax in accor. 
dance with this sub-clause, the provisions of 
clanga (i) and clause (ii) of the proviso below 
Sub-Paragraph I or, as the case may be, Sub- 
Paragraph II of the said Paragraph A and the 
provisions relating to surcharge on income.tax 
in the said Sub-Paragrapha shall not apply: 


(iii) the amount of income.tax determined 
in accordance with sub-clause (i) shall ba 
reduced by the amount of income tax deter- 
mined in accordance with gub.oclauge (ii): 


Provided that where the gum go arrived at 
exceeds seventy per cent.:of the amount by 
which the total income exceeds ten thousand 
rupees, the excess shall be disregarded; 


(iv) the amount of income-tax determined 
in accordance with gub-clauge (iii) shall be 
increased by a surcharge for purposes of the 
Union calculated at the rate of fifteen por 
cent. of sunoh income.tax and the sum go 
arrived af shall be the income.tax in respect 
of the total income. es 


(3) In cases to which the provisions of 
Ohapter XII or section 164 of the Income.tax 
Act, 1961 (hereinafter referred to as the 
Income.tax Act) apply, the tax chargeable 
shall be determined as provided in that Ohapt- 
er or that section, and with reference to the ` 
rates imposed by sub-section (1) or the rates 
as specified in that Chapter or section, as the 
Case may be. 


(4) In oases in whioh tax has to be deducted 
under sections 193, 194, 194A, 194B, 194BB, 


~ 
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194D and 195 of the [ncome tax Act at the 
rates in force, the deduction shall be made at 
the rates specified in Part LI of the Schedule. 


(5) Subject to the provisions of gub. 
section (6) in cases in which income-tax hag 
to be calculated under the first proviso to sub- 
section (5) of sestion 132 of the Income-tax 
Act ‘or charged under sub-section (4) of 
section 172 or sub-section (2) of section 174 
or section 175 or sub-section (2) of 
gection 176 of the said Act or deducted 
under gection 192 of the said Avi from income 
chargeable under the head ‘'Salaries’ or 
deducted under aub. section (9) of gection SOK 
of the eaid Act from any payment referred to 
in the said sub.section (9) or in which the 
"advance tax” payable under Chapter X VII-O 
of the ssid Act has to be computed at the 
rate or rates in force, such income.fax or, 88 
the case may be ‘advance tax” shall be so 
calcolated, charged, deducted or computed at 
the-rate or rates specified in Part III of the 
Schedule ; 


Provided that in cases to which the provi- 
sions of Chapter XII or section 164 of tha 
Income.tax Act apply, “advance tax” shajl be 
computed with reference to the rates imposed 
by this sub.section or the rates as specified in 
that Chapter or section, as the casa may be. 

(6) In the cases to which Sub.Paragraph I 
or Sub.paragraph II of Paragraph A of 
Part III of the Schedule applies where the 
assesses has in the previous year or, if by 
virtue of any provision of the Income tax Act, 
income tax is to be charged in respect of the 
income of @ period other than the previous 
year, in such other period any net agricul. 
tural income, in addition to total income, and 
the total income exceeds ten thousand rupees, 
then, in caleulating income tax under the 
first proviso to sub section (5) of section 132 
of the Income.tax Act or in charging income. 
tax under sub-section (2) of section 174 or 
seetion:176 or sub section (2) of section 176 
of the said Act or in computing the *‘ Advance 
tax” payable under Chapter XVII-O of the 
said Act, at the rate or rates in force, — 


(a) the net agricultural] income shall be 
taken into account in the manner provided in 
clause (b) (that is to say, as if the net agri. 
cultursl income were comprised in the total 
income after the first sight thousand rupees 
of the total income but without being liable to 
tax) only for the purpose of calculating; 
charging or computing such income-tax or as 
the case may be, ‘advance tax” in respect of 
the total income; and 
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(b) such income-tax or, as the cage may be, 
"advance tax” shall be so calculated, charged 
or computed as follows :— 


(i) the total income and the net agricultu. 
ral income shall be aggregated and the amount 
of income. tax or “advance tax” sball be 
determined in respect of the aggregate income 
at the rates specified in Sub-Paragraph I or, 
as the cage may be, Sub.Paragraph Il of the 
said Paragraph A, as if such aggregate income 
were the total income ; 


Provided that for the purposes of deter- 
mining the amount of income-tax or ‘advance 
tax” in accordance with this sub-clause, the 
provisions of olavse (ii) of the proviso below 
Sub.Paragraph I or, ag the case may be, Sub. 
paragraph II of the said Paragraph A and the 
provisions relating to surcharge on income-tax 
in the said Sab-Paragraphs shall not apply; 


(ii) the net agricultural income shall be 
increased by a gum of eight thousand rupees 
and the amount of income tax cr “advange 
tax” shall be determined in respect of the net 
agridultural income as so increased at the rates 
specified in Sub-Paregraph I or, as the case 
may be, Sub.Paragraph JT of the sgaid Para- 
graph A, as if the net agricultural income as 
go increased were the total income : 


Provided that for the purposes of deter- 
mining the amount of income.tax or “advance 
tax” in accordance with this gub clause, the 
provisiong of clause (i) and clance (ii) of the 
proviso below Sub. paragraph I or, ag the cage 
may be, Sub paragraph II of the gaid Para- 
graph A and the provisions relating to sur- 
charge on income-tax in the said Sub. para. 
graphs shall not apply ; 


(iii) the amount of income-tax or “advance 
tax’ determined in accordance with sub. 
clause (i) shall be reduacd by the amount of 
income. tax or, as the case may be, advarce 
tax’? determined in accordance with sub. 
clause (ii): ` 


Provided that where the sum so arrived at 
exceeds seventy per cent, of ihe amount by 
which the total income exceeds ten thousand 
rupees, the excess shall be disregarded ; 


(iv) the amount of income tax or ‘advance 
tax? determined in accordance with sub. 
Clause (iii) shall be increased by a surcharge 
for purposes-of the Union calculated at the 
rate of fifteen per cent of such income.tax or, 
ag the case may be, “advence tax” and the 
gum so srrived at shall be the income. tax or, 
as the cage may be, ‘advance tax” in respect 
of tha total income. 


(7) For the purposes of this section and the 
Schedule,— 
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(a) ‘company in which the public are sub. 
stantially interested” means a company which 
ig such a company as is referred to in sec. 
tion 108 of the Income.tax Act ; 


(b) ‘domestic company” means as Indian 
Company, or any other company which, in 
respect of its income liable to income-tax 
under the Income.tax Act for the assessment 
year :commencing on the Ist day of April, 
1978, has made the prescribed arrangements 
for the declaration and payment within Indis 
of the dividends {including dividends on pre- 
ference gharas) payable out of such income in 
accordance with the Devinone of seotion 194 
of that Act; 


(c) "Industrial company” means & company 
which ig mainly engaged in tha business of 
generation or distribution of electricity or any 
other form of power or in the construction of 
ships or in the manufacture or processing of 
goods or in mining. 


Explanation. — For the purposes of this 
clause, & Company shall be deemed to be 
mainly engaged in the business of generation 
or distribution of electricity or any other form 
of power or in the construction of shipas or in 
the manufacture or processing of goods or in 
mining, if the income attributable to any one 
or more of the aforesaid activities indluded in 
its total income of the previous year (aa com. 
puted before making any deduction under 
Chapter VIA of the Income.tax Act) is not 
less than fifty.one per cent. of such total 
income ; 


(d) “insurance commission” means any 
remuneration or reward, whether by way of 
commission or otherwise, for soliciting or pro. 
Curing insareance business (including business 
relating to the continuance, renewal or revival 
of policies of insurance) ; 


(e) "net agricultural income”, in relation 
to a person. means the total amount of agri- 
cultural income, from whatever source derived, 
of that person computed in accordance with 
the rules contained in Part IV of the Schedule; 


(f) “tax-free security’ means any security 
of the Central Government issued or declared 
to be income.tax free, or any security of a 
State Government issued income-tax free, the 
income.iax whereon is payable by the State 
Government ; 


(g) all other words and expressions used in 
this section or in the Schedule but not defined 
in this sub-section and defined in the Income. 
tax Act shall have the mesnings, respectively, 
assigned to them in that Aot, | 
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CHAPTER Lil 
DIRBOT TAXES 


income. taz 


3. Amendment of section 6, — In gaa. 
tion 6 of the Income.tax Act, in clause (1), the 
following Heplanation shall be inserted af the 
end with effect. from the 1st day of April, 
1979, namely :-~ 


Ezplanation.~~In the cage of an individual 
being a Citizen of India, who ig rendering 
service outside India and who is or has been 
in India on leave or vacation in the previous 
year, the provisions of sub.clauses (b) and (a) 
shall apply in relation to that year as if for 
the worda ‘'thirty days’ and “sixty days’: 
respectively occurring in the said gub.clanses: 
"ninety days’ had been substituted : 


4. Amendment of section 23. — In sea. 
tion 23 of the Income.tax Act, in the second 
proviso to sub-section (1), with effect from the 
lat day of April, 1979,— 


(a) in clause (b), for the words, figures 
and letters ‘‘completed after the 31st day of 
March, 1970”, the words, figures and letters 
“completed after the 31st day of March, 1970 
but before the 1st day of April, 1978” shall 
be substituted; 


(b) for the words, brackets and letters ‘'so, 
however, that the incomes in respect of any 
residential unit referred to in clause (a) or 
Clause (b) is in no case a loss.”, the following 
shall be substituted, namely :— 

"(c) in the case of a building comprising 
one or more residential units, the erection of 
which is completed after the 31st day of 
March, 1978, for a period of five years from 
the date of completion of the building, be 
reduced by a sum equal to the aggregates of — 


(i) in respect of any residential unit whosa 
annual value as so determined does not exased 
twa thousand four hundred rupees, the amount 
of such annual value; 


(ii) in respect of any residential unit whose 
annual value ag so determined exceeds two 
thousand four hundred rupees, an amount of 
two thousand four hundred rupees. 
so, however, that the income in respect of any 
residential unit referred to in clause (a) or 
clause (b) or clause (c) is in no case a loss.” 


5. Amendment of section 32. — In s66- 
tion 32 of the Incoma.tax Act, in sub-section 
(1), in clause (iv) for the words “twenty per 
cent.”’, the words ''forty par cent.” shall. be 
substituted with effet from the ist day of 
April, 1979, 
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6. Amendment of section 35B.— In 
section 35B of the Income.tax Act, 

(a) in sub-section (1),— 

(i)in the proviso to clause (a), after the 
words, figures and letters ‘‘after the 28th day 
of February, 1973”, the words figures and 
letters “bub before the 1st day of April, 1978" 
shall be inserted; ' 

(ii) in clause (b), — 

(1) in sub.clauge (i), the words, figures and 
letters ', where such expenditure is incurred 
before the lst day of April, 1978” shall be 
inserted at the end; 

(2) in sub-clause (iii), the words, figures and 
letters “*, where such expenditure is incurred 
pefore the lst day of April, 1978” ghall be 
inserted at the end; 

(b) after sub section (1), the following sub- 
section ahall be inserted, namely: — 


(1A) Notwithstanding anything contained in 
oub.gection (1), no deduction under this section 


ghall be allowed in relation to any expenditure. 


incurred after the 31st day of March, 1978 


unless the following conditions are fulfilled,. 


namely :— 

(a) the assessee referred to in that sub. 
gection is engaged in— 

(i) the business of export of goods and is 
either a small.scale exporter or a holder of an 
Export House Vsertificate; or 

(ii) the business of- provision of technical 
know-how, or the rendering of services in 
connection with the provision of technical 
know how, to persons outside India; and 

(b) the expenditure referred to in that aub- 
dection is incurred by the agsessea wholly and 
exclusively for the purposes of the business 
referred to in sub.clauge (i) or. as the cage 
may be, gub-olause (ii) of clause (a). 

Explanation.—For the purposes of this sub- 
gection,—~ l 

(a) “small-scale exporter” means a person 
who exports goods manufactured or produced 
in any small-scale industria! undertaking or 
~ undertakings owned by him: 

Provided that such person does not own any 
industrial undertaking which is not a small- 
gcale industrial undertaking; 

(b) “Export Houge Certificate” means a 
valid Export House Certificate issued by the 
Chief Controller of Imports and Exports, 
Government of India; 

(c) ‘provision of technical know-how” has 
the meaning assigned to it in sub.gection (2) 
of section 80MM : 

(d) ‘small-scale industrial undertaking” has 
the meaning assigned to it in clause (2) of the 
Explanation below sub-section (2) of seo. 
tion 324.’ 
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7, Insertion of new section 35CCA.— 
In the Income.tax Aot, after section 3800, 
the following section shall be inserted with 
effect from the ist day of June, 1978, 
namely :— 


*35CCA. Expenditure by way of pay. 
ment to associations and institutions for 
carrying ontrural development program. 
mes. — (1) Where an assesses incurs any 
expenditure by way of payment of any sum, 
to an association or institution to which this 
section applies, to ba uged for carryivg out 
any programme of rural development ap- 
proved by the prescribed authority, the 
asssasee shall be allowed a deduction of the 
amount of such expenditure incurred during 
the previous year. 

(2) This section applies fo any association 
Or institution — 

(a) which has as its object the undertaking 
of any programme of rural development; and 

(b) which is for the time being approved in 
this behalf by the prescribed authority : 

Provided that the prescribed authority shall 
not grant such approval for more than three 
years at & time, 


Explanation. — For the purposes of this 


section, "programme of rural development” 


shall have the meaning assigned to it in the 
Hixplanation to sub-section (1) of section 3500. 

(3) Where & deduction under this section is 
claimed and allowed for any assessment year 
in respect of any expenditure referred to in 
sub.seotion (1), deduction shall not be allowed 
in respect of such expenditure under section 
350 or section 3500 or section 80G or any 
other provision of this Act for the same or 
any other assessment year.” 


8. Amendment of section 37. — In sec 
tion 37 of the Income.tax Act, after sub- 
section (3), the following sub-sectiong shall be 
inserted with effect from the 1st day of April, 
1979, namely :— 


'(3A) Notwithstanding anything contained 
in sub-section (1) but without prejudice to the 
provisions of sub-section (8) where the aggre- 
gate expenditure incurred by an assesses on 
advertisement, publicity and sales promotion 
in India exceeds forty thousand rupees, so 
much of such aggregate expenditure as is 
equal to an amount calculated as provided 
hereunder shall not be allowed as a deduction 
namely :— 

(i) where such aggrogate 
expenditure does not exeed 
= per cent. of the turnover 
or, af the case may be, gross 
receipts of the business or 
profession 


10 per cent. of 
the adjusted ex. 
penditure; 
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(ii) wheresuch aggregate 12% per cent, of 
expenditure exceeds 4 per the adjusted ex. 
cent, but does not exceed penditure, 
$ per cont. of the turnover 
or, a8 the cage may be, gross 
receipts of the business or 
profession © 

(iii) where such aggre- 
gaia expenditure exceeds $ 
per cant of the turnover or, 

- a8 the cage may be, grosg 
receipts of the business or 
profegsion 


Haplanation, — For the purposes of this 
pub-gection, — 

(a) adjusted expenditure’ means the 
aggrogate expenditure incurred by the aases. 
gee on advertisement, publicity and sales pro- 
motion in India ag reduced by so much of 
‘puch expenditure as ig not allowed under sub- 
section (1) and as further reduced by so much 
of such expenditure ag is not allowed under 
pub.gection (3); 


15 per cent. of 
the adjusted ex- 
penditure. 


(b) “turnover” and “gross receipts’ mean 
turnover or gross receipts, as the case may be, 
as reduced by any discount or rebate allowed 
by the agseasgee. 


(3Bj Nothing contained in sub-section (3A) 
shall apply in relation to expenditure incurred 
by sn assessee on — 

(i) advertisement in any small newspaper; 

` (ii) advertisement in any newspaper for 
recruitment of personnel; 

(iii) the publication in any newspaper of 
any notice required to be published :by or 
under any law: 

(iv) the maintenance of any office for the 
purposes of advertisement, publicity, or seleg 
promotion; 

(v) the payment of salary [as defined in 
olauge (1) of section 17] to avy employee 
engaged in advertisement, publicity >or sales 
promotion; 


(vi) the bolding of, or the participation in, 
any press conference, cales conference, trade 
convention, trade fair or exhibition: 

(vii) publication and distribution of jour- 
nals, catalogues or pride lists; 

(viii) such other itemg as may be prescribed. 


E2ptanation 1.— For the purposes of clanes 
(i), an advertisement in & newspaper shall be 
deemed io be an advertisement in a small 
newspaper, if the average circulation of such 
newspaper in the year in which such adver- 
tisament hag been published, ig certified by 
the prescribed authority as not exceeding 
fifteen thousand: copies. 


Explanation 2.—''Aversge circulation,” in 
relation to any newspaper, shall be taken to 
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be the number arrived at by dividing the 
aggregate of the number of copies of such 
newspaper Circulated during a year by the- 
total number of days on which guch naws- 
paper was published in that year. 

(3C) For the removal of doubts, itis hereby: 
declared that nothing contained in sub.seo. 
tion (3A) shall apply in relation to expendi. 
ture in the nature of entertainment expendi. 
ture incurred by an assessea in connection. 
with advertisement, publicity or sales promo. 


_ tion and such expenditure shall be governed 


by the provisions of gub section (2A). 


' 9, Amendment of section 52. — In seo. 
tion 52 of the Income.tax Act, in sub.sec. 
tion (2), in clause (b) of the proviso, the worde- 
“and the adequacy of the full value of the 
consideration so determined or approved is- 
not questioned by the agsessee” shall be 
omitted and shall be deemed always to haye 
been omitted. 


10. Amendment of section 54. — Seo. 
tion 54 of the Income.tax Act ghall be renum.. 
bered and shall be deemed to have been re. 
numbered with effest from the Ist day of 
April, 1974, as gub.seotion (1) thereof and,— 


(a) in sub.section (1) as so renumbered,— 

(i) after the worda ‘ for the purposes of hie 
own or the parent’s own residence”, the bra. 
cketa and words ‘(hereafter in this section 
referred to as the original asset)” shall be- 
inserted and shall be deemed to have been. 
inserted with effect from the 1st day of April, 
1974; 5 


(ii) in clause (i), for the mE ‘is greater 
than the cost of the new asset’, the words 
and brackets ‘ʻia greater than the cost of the 
house property go purchased or constructed 
(hereafter in this section referred to as the 


new asset)” shall be substituted and shall be 


deemed to have been substituted with effect 
from the 1st day of April, 1974; 


(b) after sub-section (1) as so renumbered: 
the following gub-gection sball be inserted: 
and shall be deemed to have been inserted 
with effect from the ist day of April, 1874, - 
namely :-~ 


‘(9) Where the transfer of the original: 
asset ig by way of compulsory acquisition under 
any law and the compensation awarded for 
such acquisition is enhanced by any court, 
tribunal or other authority, then, 


(a) so much of the capital gains, computed 
under section 48 by taking the compensation 
sg go enhanced as the full value ofthe con- 
pideration received or accruing as a result of 
such transfer, ag is not excluded under sub. 
section (1) from being charged to tax under 
section 45, or 
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(b) the capital gain attributable to the en- 
hancement of the compensation, 
whichever is less (that which is less being 
hereafter in this sub-section referred to ag the 
unadjusted capital gain), shall, if the assesses 
has within a period of one year before or after 
the date of receipt of the additional compen- 
sation purchased, or hag within a period of 
two years after that date constructed, a house 
property for the purposes of hig own residence 
(hereafter in this sub-section referred to as 
the relevant agset), be dealt with in the 
following manner, that is to say.— 


gain is greater than the cost of the relevant 
asset, the difference between the amount of 
the unadjusted capita] gain and the coat of the 
relevant asset shall be charged under section 45 
as the income of the previous year in which 
the transfer took place: and for the purpose of 
computing in respest of the relevant asset any 
capital gain arising from its tranafer vithin a 
period of three years of itg purchase or con- 
Biruction, ag the case may be, the cost shall 
be nil; or 

(ii) if the amount of the unadjusted capital 
gain ig equal to or less than the cost of the 
relevant asset the unadjusted capital gain 
shall not be charged under section 45; and for 


ihe purpose of computing in respect of the’ 


relevant agset any capital gain arising from 
its transfer within a period of three years of 
its purchase or construction, as the case may 
be, the cost shall be reduced by the amount 
of the unadjusted cavital gain. 


Explanation. — For the purposes of this 
sub section, sub-section (2) of ssction 54B and 
- pub section (2) of section 64D, — 


(1) "additional compensation”, in relation 
to the transfer of any capital asset by way of 
compulsory acquisition under any law, means 
the difference between the compensation for 
the acquisition of such asset ag enhanced by 
any court, tribunal or other authority and the 
compensation which would have been payable 
if such enhancement had not been made, à 


(2) the capital gain attributable to the 
enhancement by the court, tribunal or other 
authority of the compensation for the compal. 
gory acquisition of any capital asset shall be— 

(a) where the computation of the capital gain 
under section 48 by taking the compensation 
which would have been payable if such 
enhancement had not been made ag the full 
value of the consideration received or accruing 
as a result of the transfer results in a loss or 
does not result in any profits or gains charge. 
able to income-tax under the head ''Capital 
gaing”, the capital gain computed under 
section 48 by taking the compensation as go 
enhanced ag the fall value of the consideration 
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received or accruing as a result of the trans- 
fer; and : 

(b) in apy other cage, the difference bet- 
ween — 

(i) the capital gain computed under sec. 
tion 48 by taking the compensation as se 
enhanced as the full value of the consideration: 
BO received or accruing, and 

(ii) the capital gain computed under sec. 
tion 48 by taking the compensation which. 
would have been payable if such enhancement. 
had not been made as the full value of the 


: - consideration so received or accruing. . 
(i) if the amount of the unadjusted capital ` 


11. Amendment of section 54B. — 
Section 54B of the Income-tax Act shall be 
renumbered and ghall be deemed to have been: 
renumbered with effect from the Ist day of 
April, 1974, as gnb.gection (1) thereof and,— 

(a) in sub.section (1) as go renumbered, 
afier the words ‘‘used by the assesses or a. 
parent of hig for agricultural purposes’, the 
brackets and words ‘(hereinafter referred to 
as the original asset)” shall be inserted and 
shall be deemed to have been inserted with. 
effect from the lst day of April, 1974; 

(b) after sub-section (1) as so renumbered, 
the following sub-section shall be inserted and. 
shall be deemed to have besn inserted with. 
effect from -the 1st day of April, 1974: 
namely : — 


(2) Where the transfer of the originak 
asset is by way of compulsory acquisition 
under any law and the compensation awarded 
for such acquisition 1g enhanced by any court, 
tribunal or other authority, then, 

(a) so much of the capital gain, computed 
under section 48 by taking the compengation 
as so enhanced as the full value of the con- 
sideration received or accruing as æ result of 
such transfer, ag is not excluded under sub- 
section (1) from being charged to tax ander 
section 45, or 

(b) the capital gain attributable to the 
enhancement of the compensation, 
whichever ig less (that which is less being. 
hereinafter referred to ag the unadjusted capital 
gain), shall if the assessee hag within a period 
of two years after the date of receipt of the 
additional compensation purchased any land 
for being used for agricultural purposes- 
(hereinafter referred to as the relevant asset), 
be dealt with in the following manner, that is 
to say, —— 

(i) if the amount of the unadjusted capital. 
gain ig greater than the cost of the relevant 
agset, the difference between the amount of 
the unadjusted capital gain and the cost of the 
relevant asset shall be charged under section 45- 
as the income of the previous year in which 
the transfer took place; and for the purpose- 
of computing in respect of the relevant assets: 
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any capital gain arising from its transfer 
within a period of three years of its purchase, 
dhe cost shall be nil ; or 


(ii) if the amount of the unadjusted capital 
gain is equal to or less than the cost of the 
relevant asset, the unadjusted capital gain 
shall not be charged under section 45; and for 
the purpose of computing in respect of the 
relevant asset any capital gain arising from 
its transfer within a period of three years of 
ita purchage, the cost shall be reduced by the 
amount of the unadjusted capital gain.” 


12, Amendment of section 54D. — Sas. 
ion 54D of the Income-tax Act shall ba 
renumbered and shall be deemed to have been 
eenumbered with effect trom the lat day of 
April, 1974, as sub-section (1) thereof and, — 


(a) in sub-section (1) as so renumbered, 
after the words "for the purposes of the 
business of the said undertaking”, the brackets 
and words '(hereafter in the gection referred 
to as the original asset)” shall be inserted aud 
ghall be deemed to have beon inserted with 
effect from the Isat day of April, 1974; 

(b) after sub-section (1) as go renumbered, 
the following sub-section gheall be inserted and 
‘shall be deemed to have been inserted with 
effect from the Is} day of April, 1974, 
namely :-— l 
."(2) Where the compensation awarded for 
the compulsory acquisition of the original asset 
4g enhanced by any court, tribunal or other 
authority, then, 

(a) so much of the capital gain, computed 
under gection 48 by taking the compensation 
ag so enhansed ag the full value of the con- 
sideration received or accruing as & result of 
guch transfer, as is not excluded under sub- 
aection (1) from being charged to tax under 
section 45, or 

(b) the capital gain attributable to the 
-enhancement of the compensation, ` 
whichever is less (that which is less being 
hereafter in this sub-section referred to ag the 
anadjusted capital gain), shall, if the assessea 
‘hag within a period of three years after the 
date of receipt of the additional compensation 
‘purchased any land or building or any right 
in any land or building or constructed any 
‘building for the purposes of ‘shifting or re- 
-establishing the undertaking referred to in 
-gab.gection (1) or setting up another industrial 
undertaking (such land building or right being 
hereafter in thia sub-section referred io. a3 the 
relevant asset), be dealt with in the following 
manner, that ig to say,— 

(i) if the amount of the unadjusted capital 


-gain is greater than the cost of the relevant 


asset, the difference between the amount of 
‘he unadjusted capital gain and the cost of the 
+élevant asset shall be charged under section 45 
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ag the income of the previous year in which 
the transfer took place; and for the purpose of 
computing in respect of the relevant asset any 
capital gain arising from its transfer within a 
period of three years.of ita purchase or con. 
struction, ag the case may be, the cost ahall 
be nil; or 

(ii) if the amount of the unadjusted capital 
gain is equal to or less than the cost of the 
relevant asset, the unadjusted capital gain 
shall not be charged under section 45; and for 
the purpose of computing in respect of the 
relevant agset any capital gain arising from 
its transfer within a period of three years of 
ita purchase or construction, as the case may 
be, the cost shall be reduced by the amount of 
the unadjusted capital gain.” 


13. Amendment of section 54E. — In 
section 54E [as directed to be inserted by 
section 13 of the Finance.(No. 2) Act, 1977] 
of the Income.tax Act, — 

(a) in sub.section (1),— 

(i) in Explanation 1,— 


(1) in the opening portion, after the words 

"For the purposes of this sub-section”, the 
words, brackets and figure “and sub.sec- 
tion (3)” shall be inserted; 
_ (2) in clange (v), the words, figures and 
letters ‘‘, where the investment in such shares 
is made before the 1st day of March, 1978” 
shall be inserted at the end; 

(3) after clause (v), the following clause 
shall be ingerted, namely : 

“(va) equity shares forming part of any eli- 
gible isaue of capital, where the investment in 
such shares is made after the 28th day of 
February, 19787": 

(ii) Maplanation 2 shall be renumbered as 
Explanation 4 and before the Explanation as 
so renumbered. the following Haplanations 
shall be inserted, namely :— . 

‘Explanation 2—" Eligible issue of capital” 
shall have the meaning assigned to it in gub- 
section (3) of section 8000. 

‘Explanation 3. — An assessee shall not be 
deemed to have invested the full value of the 
consideration or any part thereof in any equity 
gharea referred to in clause (va) of Haplana- 
tion 1. unless the assessee has subscribed to or 
purchased the shares in the manner specified 
in sub.section (4) of section 8000.’; 

(b) after sub-section (1), the following sub- 
sections shall be inserted, namely: — 


(1A) Where the assessee deposits after the 
27th day of April, 1978 the full value of the 


‘consideration or any part thereof recaived or 


accruing as & result of the transfer of the origi- 
nalagset in any new asset, being a deposit refor- 
red to in‘clanse (vi) of Explanation 1 below spb. 
section (1), the coat of such new asset Mál 
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mot be taken into account’ for the purposes of 
that sub.section unless the following conditions 
are fulfilled, namely :— 

(a) the assesgee furnishes, along with the 
‘deposit, # declaration in writing to the bank 
‘Or the co-operative society referred to in the 
said clause (vi) with which auch deposit is 


mada, to the effect that the assessee will not 


take any loan or advance on the security of 
auch deposit during a period of threa years 
from the date on which the deposit is made; 

, (b) the sssessee furnishes, along with the 
zeturn ‘of income for the assessment year 
relevant to the previous year in which the 
transfer of the orignal asset was effected or 
within such further time as may be allowed 
by the Income.tax Officer, a copy of the deala. 
ration réferred to in clauge (a) duly attested 
by an officer not below the rank of gsub-agent, 
agent or manager of such bank or an officer of 
corresponding rank of such co-operative 
gocisty. 

(1B) Where on the fulfilment of the condi. 
tions specified in sub.section (1A), the cost of 
the new asset referred to in that sub.section is 
taken into account for the purposes of sub. 
section (1), the assessee shall, within a period 
of ninety days from the expiry of the period 
of three years reckoned from the date of such 
deposit, furnish to the Income-tax Officer a 
eortificata from the offiser referred to in 
clause (b) of sub-section (1A) to the effect that 
the assesses hag not taken any loan or advance 
on the security of such deposit during the said 
period of three years.’ 

(c) in gub.section (2), the :following Egs- 
planation shall be inserted at the ond, 
namely :— 


Ezplanation.— Where the assesses deposits 
after the 27th day of April, 1978 the full 
value of the consideration or any part thereof 
received or accruing ag a result of the transfer 
of the original asset in any new asset, being a 
deposit referred to in clause (vi) of Hxplana- 
tion 1 below sub.gection (1), and such agsessea 


takes any loan or advance on the security of- 


guch deposit, he shall be deemed to haye son- 
verted (otherwise than by transfer) such 
deposit into money on the date on which such 
loan or advance ia taken.” 

` (d) after sub-seotion (2), the following sub- 
sections shall be inserted, namely :— 


‘(3) Where the transfer of the original agset 
is by way of compulsory acquisition under any 
law or where the full value of the considera. 
tion for the transfer of the capital asset is 
determined or approved by the Central Gov- 
ernment or the Regerve Bank of India, and 
the compensation awarded for such acquisition 
or, a8 the case may be, the full value of the 
gonsideration so determined or approved iy 
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authority, then, so much of the capital gain, . 
computed under section 48 by taking the com- 
pensation or consideration as so enhanced as 
the full value of the consideration received 
or accruing as a result of such transfor, as 
is attributable to the enhancement of the 
compensation or consideration (hereafter in 


this sub-section referred to ag the unadjust- 


ed capital gain) shall, if the sagsessee has, 
within a period of six months after the date of 
receipt of the additional compensation or, as 
the cage may be, the additional consideration, 
invested or deposited the whole or any part of 
such additional compensation or consideration 
in any specified asset (hereafter in this section 
referred to as the relevant asset), be dealt 
with in the following manner, that is to say,— 

(a) if the cost of the relevant asset is not 
less than the additional compengation or oon- 
sideration, the whole of the unadjusted capital 
gain shall not be charged under section 46: 

(b) if the cost of the relevant asset ia less 
than the additional compensation or considera- 
tion, s0 much of the unadjusted capital gain ag 
bears to the whole of the unadjusted capital 
gain the same proportion as the cost of aĉqui- 
sition of the relevant asset bears to the addi. 
tional compensation or consideration shall not 
be charged under section 45. 

Explanation — For the purposes of this 
gub.seotion, — 

(i) ‘‘additional compensation” shall have 
the meaning assigned to it in clange (1) of the 
Ezplanatton to sub-section (2) of section 54; 

(ii) ‘'additional consideration”, in relation 
to the transfer of any capital asset the consi- 
deration for which wag determined or approv- 
ed by the Central Government or the Reserve 
Bank of India, means the difference between 
the amount of consideration for such transfer 
as enhanced by any court, tribunal or other 
authority and the amount of consideration 
which would have been payable if such en. 
hancement had not been made: 

(iii) ‘cost’, in relation to any relevant agot, 
being a deposit referred to in clause (vi) of 
Explanation 1 below sub-section (1), meang 
the amount of such deposit, 

(iv) the capital gain attributable to the en- 
hancement by any court, tribunal or other 
authority of the compensation for the compal- 
sory acquisition of any capital asset or of tha 
consideration for the transfer of any capital asset 
as determined or approved by the Oentral 
Government or the Regérve Bank of India ghall 
be deemed to be so much of the capital gain 
arising from the transfer of the capital agseb ag 
bears to the whole of the capital gain as com- 
puted under section 48 by taking the compen- 
pation or consideration aa so enhanced ag the 
full valua ef the conyideration received er 
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accruing ag a result of the transfer, the same 
proportion aa the amount of additional compen. 
gation or consideration bearg to the compensa- 
tion or Consideration as go enhanced. 

(4) Where the relevant asset ig transferred, 
or converted (otherwise than by transfer) into 
money, within a period of three yeara from 
the date of its acquisition. the smount of 
capita] gain arising from the transfer of the 
original asset not charged under section 45 on 
the basis of the cost of such relevant asset as 
provided in clause (a) or, as the case may be, 
clause (b), of sub-section (3) shall be deemed 
to be income chargeable under the head 
“Oapital gains” relating to capital asseta other 
than short. term capital asseta of the previous 
year in which the relevant asset is transferred 
or converted (otherwise than by transfer) into 
money, 

Explanation. — Where the ssgessee deposiis 
after the 27th day of April, 1978, the whole 
or any part of the additional compensation or, 
as the Gage may be, the additional considera- 
‘tion referred to in gub.section (3) in any rele. 
vant assseb, being a deposit referred to in 
clause (vi) of Explanation 1 below sub.sec. 
tion (1), and gach assessee takes any losn or 
advance on the security of auch deposit, he 
shall be deeraed to have converted (otherwise 
than by transfer) such deposit into money on 
the date on which such loan or advance is 
taken. 


(5) Where the sssessee deposits the whole 
or any part of the additional compéngation or, 
a3 the Gage may be, the additional considera. 
_ tion referred to in sub.section (3) in any re. 
levant asset, being a deposit referred to in 
clause (vi) of Explanation 1 below gub-sea. 
tion (1), the provisions of sub.sections (1A) and 
(1B) shall apply in relation to such deposit as 
they apply in relation to the deposit referred 
to in the said sub-.sections. 

(6) Where the cost of the equity shares re. 
ferred to in clause (va) of Hzplanation 1 
below sub.section (1) is taken into account for 
the purposes of clause (a) or clause (b) of sub. 
‘section (1) or clause (a) or clause (b) of gab. 
section (3) a deduction with reference to such 
cost shall not be allowed under gestion 80COC,’. 

l4. Amendment of section 72A.— In 
section 72A {as directed to be ingerted by gsea- 
tion 15 of the Finance (No. 2) Act, 1977] of 
the Income.tax Act, after sub.seotion (2) and 
before the Esplanation, the following sub- 
section sha} | be ivserted, namely :— 


(3) Where a company owning an indus. 
trial undertaking or a ship proposes to amal- 
gamato with any other company and such 
other company submits the proposed scheme 
. of amalgamation to the specified authority and 
that authority is satisfied, after examining the 
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scheme and taking into account all relevant. 
facts, that the.conditions referred to in sub- 
section (1) would be fulfilled if such amalga- 
mation ig effected in accordance with auch 


Scheme or. as the case may be. in accordance 


with such scheme ag modified in such manner: 
as that authority may specify, it shall inti-. 
mate such other company that, after the 
amalgamation is effected in accordance with 
such echeme or, as the cise may be, such 
scheme as so modified, it woutd make (unless: 
there is any material change in the relevant. 
facts) a recommendation to the Central Gov- 
ernment under sub-section (1).”. 


15. Amendment of section 80A. — Ir: 
section 80A of the Income.tax Act, sub-seo- 
tion (4) shall be omitted with effect from the: 
ist day of April, 1979. 


16. Amendment of section 30C. — In 
section 800 of the Income. tax Act, with effect: 
from the Ist day of April, 1979,— 

(a) for sub-section (1), the following sub. 
section shall be substituted. namely :— 

“(1) In computing the total income of ax 
agsessee, there shall be dedusted, in accord- 
ance with and subject to the provisions of this- 
section, an amount caloalated, with reference 
to the aggregate of the sums specified in sub- 
section (2), at the following rates, namely:— 


(a) where such ag. 


` gregate does not ex- 


ceed Ra. 5,000 

(b) where such ag. 
grogate exceeds Ra. 
5,000 but does not ex- 
ceed Rg. 10,000 


(o) where such ag. 


The whole of suck 
aggrogate; 


Rs. 5,000 plua 50 per 
cent. of the amount. 
by which such aggre. 
gate exceeds Ra. 5,000; 


Ra. 7,500 plus 40 per 


gregsie exceeds Rs. cent. cf the amount 

10,000 by which guch 
aggregate exceeds: 
Rs. 10 000.”; 


(b) in sab: section (4), in clauses (ii) and 
(iv), for the words ‘twenty thousand rupees”. 
the words ‘thirty thousand rupees’? sbeall be 
‘substituted. 


17. Insertion of new section 80CC, — 
In the Income.tax Act, after section 800, the 
following section shall be inserted, namely :— 

Deduction in respect of investment in 
certain new shares,— ‘8000. (1) Whore an 
assesses, being — 

(a) an individual, or 


(b) a Hindu undivided family, or 

(c) an association of persons or a body of 
individuals consisting only of husband and 
wife governed by the system of community of. 
property in force inthe Union territories of 


n and Nagar Haveli and Goa, Daman and 
1Uy 
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chas acquired in the previous year (being a 
previous year relevant to the sseeasment year 
-commencing on the lst day of April, 1979 or 
any subsequent assessment year), out of his 
income chargeable to tex, equity shares form. 
ing part of any eligible issue of capital. he 
shall, in accordance with and gubject to the 
provisions of this section, be allowed a deduc- 
tion in the computation of his total income of 
an amount equal to fifty per cent. of the coat 
f auch gharea to him. 


Hzplanation.— Where in any previous year 
the agsessee hag acquired any shares referred 
to in this sub.section and has, within a period 
of six months from the end of that previous 
year paid the whole or a part of the amount, 
if any, remaining unpaid on such shares, the 
amount so paid shall be deemed to have been 
paid by the assessee towards the cost of such 
Shares in that previous year. 

(2) Where the aggregate cost to the assessea 
of the shares referred to in sub-section (1) 
which are acquired by him in the previous 
year exceeds ten thousand rupees, the deduc- 
‘tion under that sub-section shall be allowed 
only with reference to such of those shares 
(being shares the aggregate cost whereof to 
the @sasesszee does not exceed ten thousand 
rupess) ag are specified by him in this behalf. 

(3) For the purp3ses of this section, ‘‘eligi- 
ble issue of capital’ means an issue of equity 
shares which astisfies the following condi- 
tiong, namely:-— 

(a) the isgue ig made by a public company 
dormed and registered in India with the main 
‘object of carrying on the business of — 

(i) Construction, manufacture or production 
of any article or thing, not being an article or 
thing specified in the list in the Eleventh 
Schedule; 
or; i 

(ii) providing long-term financa for con- 
struction or purchase of houses in India for 
reaidential purposes : 

Provided that in the case of a public com- 
pany formed and registered in India with the 
main object of carrying on the business refer- 
rəd to in sub-clauge (ii), such company is 
‘approved by the Central Government for the 
purposes of thia section; 

(b) the issue is an issue of capital made by 
the company for the firat time: 

(c) the shares forming part of the issue ara 
. Offered for subscription to the public: 


(d) such other conditions ag may be pres. 
cribed: 

Provided that in the case of a company 
which had originally been incorporated 
43 & private company but has become a 
public company under the provisions of 
the Companies Act, 1956, an isste of equity 
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shares made by it for the first time after it 
has become a public company shall not be 
regarded as an eligible issue of capital, if~ 

(i) such company had declared, distributed 
or paid any devidend when it was a private 
company; or 

(ii) any of the shares forming part of such 
issue ig offered for subscription at & premium, 


Ezplanation 1. — If any question ariges as 
to whether any issue of equity shares would 
constitute an eligible issue of capitul for the 
purposes of this section, the question shall 
be referred to the Central Government whose 
decision thereon shall be final. 


Explanation 2. — In this sub.section and 
sub-section (4), ‘public company” shall have 
the meaning assigned to it in gection 3 of the 


. Companies Act, 1856, 


(4) The deduction under sub-section (1) 
shal! not be allowed unless the assesses has— 

(i) subscribed to the ghares in pursuance of 
an offer for subscription to the public made by 
the puplic company or in pursuance of æ reger- 
vation or an option in hig-favour by reason 
of his being a promoter of the company; or 


(ii) purchased, the .ghares from a person 
who ig specified a3 an underwriter in respeot 
of the issue of such shares in pursuance of 
clause 11 of Part I of Schedule IL to the Com. 
panies Act, 1956 and who bas acquired auch 
shares by virtue of hig obligation as such 
underwriter. 


(5) If any equity shares, with reference to 
the cost of which a deduction ia allowed under 
sub-section (1), are sold or otherwise trans- 
ferred by the agsesgee to any person at any 
time within a period of five years from the 
date of their acquisition, an amount equal to 
fifty per cent. of the cost to:the assesses of the 
shares go sold or otherwise transferred shall 
be déemed to be the income of the assessee of 
the previous year in which the shares are so 
sold or transferred and shall be chargeable to 
tax accordingly. 


Ezplanation.— A person shall be treated as 
having acquired any shares on the date on 
which his name is entered in relation to those 
shares in the register of members of the com- 
pany. i 
(6) Where a deduction is claimed and 
allowed under gub section (1) with referenca 
to the cost of any equity shares, the cost of 
such shares shall not be taken into account for 
the purposes of section 54H,’. 


18. Amendment of section 80P. — In 
section SOP of the Income-tax Act, in sub- 
section (2), for clause (b), the following clause 
shall be substituted with effect from the 1st 
day of April, 1979, namely :— 
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"(b) in the cage of a co.operative society, 
boing ® primary society engaged in supplying 
milk raised by its members to— 

(i) a federal milk co-operative society; or 

(ii) the Government or a local authority; or 

(iii) a Government company as defined in 
section 617 of the Companies Act, 1956 or & 
corporation established by or under # Central, 
State or Provincial Act (being a company or 
corporation engaged in supplying milk to the 
public), 
the whole of the amount of profits and gaing 
of such business;’. 


19, Amendment of section 155. — In 
section 155 of the Income. tax Act, — 

(a) after sub section (7), the following sub- 
section shall be inserted and shall be deemed 
to have been inserted with effect from the 1s 
day of April, 1974, namely :— 

‘(7A) Where, in the assessment for any 
year, the capitel gain arising from the trang- 
fer of a capital assot, being a transfer by way 
of sompulsory acquisition under any lav, or 
a transfer the consideration for which was 
determined or approved by the Central Gov. 
ernment or the Reserva Bank of India ig 
computed under section 48 and the compen. 
gation for such acquisition or the consideration 
for sueh transfer is enhanced or further en- 
hanced by any court, tribunal or other autho. 
rity, the computation or, as the cage may be, 
gomputationg made earlier shall be deemed to 
have been wrongly made and the Income.tax 
Officer shall, notwithstanding anything con. 
tained in this Act, recompute in accordance 
with section 48 the capital gain arising from 
sudh transfer by taking the compensation or 
the consideration ag enhanced or further en. 
hanced, as the case may be, to be the full 
value of the consideration received or accruing 


as & result of such transfer and shall make 


the necessary amendment; and the provisions 
of section 154 shall, so far as may be, apply 
thereto, the period of four years specified in 
pub.gection (7) of that section being reckoned 
from the end of the previous year in which 
the additional compensation or consideration 
was received by the agssessee.’”’; 

(b) in: sub-section (8), for the words and 
figures ''under the provisions of section 54’, 
the words, brackets and figures “under the 
provisions of sub-section (1) of section 54” 
shall be substituted and shall be deemed to 
have been substituted with effect from the 
lgt day of April, 1974; 

(o) after sub-section (8), the following sub. 
section shall be inserted and shall be deemed 
to have been inserted with effect from the 
Ist day of April, 1974; namely :— 

(8A) Where in the agsegsment for any 
year, a capital gain arising from the transfer 
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by way of compulsory acquisition under: any ~ 
law of any such capital asset as is referred to- 
in section 54 is charged to tax and if the 
compensation for such acquisition is enhanced, 
or further enhanced, as the case may be, by 
any court, tribunal or other authority, and. 
the agsessee purchages, within a period of ona 
year after the date of receipt of the additional 
compensation, or constructs, within a period. 
of two years after that data, a house property 
for the purposes of his own residence, the. 
Income.tax Officer shall amend the order of 
assessment go as to exclude the amount of 
capital gain not chargeable to tax under the: 
provisions of gub.section (2) of section 54; and 
the provisions of section 154 ghall, so far ap 
may be, apply thereto, the period of four 
years specified in sub-section (7) of that sec. 
tion being reckoned from the end of the previ. 
ous year in which the additional compensation 
was received by the assesses.”’; 


(a) in sub-section (9), for the words, figures 
and letter ‘‘under the provisions of section. 
54B” tha words, brackets, figures and letter 
“under the provisions of sub section (1) of 
section 54B” shall be substituted and shall be: 
deemed to have been substituted with effect 
from the 1st day of April, 1974; 


_ (e) after gub.section (9), the following sub. 
section shall be inserted and shall be deemed: 
to have been inserted with effect from the lst 
day of April, 1974, namely :— 


"(9A) Where in the assessment for any 
year, a Capital gain arising from the transfer 
by way of compulgory acquisition under any 
law of any such capital asset as is referred to 
in section 54B is charged to tax and if the 
compensation for such acquisition is enhanced 
or further enhanced, as the case may be, by. 
any court, tribunal or other authority, and 
within a period of two years after the receipt 
of the additional compensation, the assessea 
purchases any land for being used for agri- 
cultural purposes, the Income tax Officer shall 
amend the order of assegament so 23 to exclude 
the amount of capital gain not chargeable to 
tax under the provisions of sub-section (2) of 
section 54B; and the provisions of section 154 
shall, so far ag may be, apply thereto, the 


period of four years specified in sub-section (7) — 


of that section being reckoned from the end 
of the previous year in which the additional 
compensation was received by the assessee.’’. 

(f) in sub-section (10), for the words, 
figures and letter ‘‘under the provisions of 
section 54D”, the words, brackets, figures and 
letter ‘‘under the provisions of sub-section (1) 
of section 54D” ghall be substituted and shall 
be deemed to have been substituied with effect 
from the lst day of April, 1974; 


4 
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(gf sub-section (10) shall be renumbered 
and shall be deemed to have been renumbered 
with effect from the lst day of April, 1974 
as slauge (a) of that sub.section and after 
‘clause (a) as so renumbered, the following 
clause ghall be ingerted and shall be deemed 
to have been inserted with effect from that 
data, namely :— 


l(b) Where in the assessment for any year 
a capital gain arising from the transfer by 
way of compulsory acquisition of any such 
capital asset as is referred to in section 54D 
is charged to tax and if the compensation for 
puch aquisition is enhanced or further en- 
hanced, as the casa may be, by any court, 
tribunal or other authority, and within a 
period of three years after the date of receipt 
of the additional compensation, the assessea 
purchases any land or building or any right 
in any land or building or constructe any 
building for the purpose of shifting or ro. 
establishing the undertaking referred to in 
gub-gection (1) of that section or setting up 
any other industrial undertaking, the Income- 
tax Officer shall amend the order of assess. 
ment so as to exclude the amount of capital 
gain not chargeable to tax under the provi- 
sions of sub-section (2) of section 54D ; and 
the provisions of section 154 shall, go far ag 
may be. apply thereto the period of four 
yearga specified in sub-section (7) of that section 
being reckoned from the end of the previous 
year in which the additional compensation 
was received by the assesses.” 

(h) in sub-section (10A), ia directed to be 
inserted .by section 28 of the Finance (No. 2) 
Act, 1977] for the words, figures and letter 
"under the provisions of section 546", the 
words, brackets, figures and letter "under the 
provigions of sub-section (1) of section 54E” 
shall be substituted ; 

(i) after the said eub.section (10A), the fol. 
lowing sub-section shall be inserted, namely:— 

''(10B) Where in the assessment for any 
yoar, a capital gain arising from the transfer, 


being a transfer by way of compulsory sequi- . 


sition or being a transfer the consideration for 
which was determined or approved by the 
Oentral Government or the Reserve Bank of 
India, of any capital asset, not being a short. 
term capital asset, is charged to tax and if the 
eompensation or, a8 the case may be, conside. 
ration for such transfer is enhanced or further 
enhanced, as the case may be, by any court, 
tribunal or other authority, and within a 
period of six months after the receipt of the 
additional compensation or consideration, thé 
assesses invesis or deposits the whole or any 
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the Income.tax Officer shall amend the order 
of aasessment so as to exclude the amount of 
Capital gain not chargeable to tax under the 
provisions of sub-section (3) of. section 54E ; 
and the provisions of section 154 shall, so far 
as may be, apply thereto, the pariod of four 
years specified in sub.gection (7) of that section 
being reckoned from the end of the previous 
year in which the additional compengation or 
consideration wag received by the asseasee.”; 

(j) the following Heplanation shall be in- 
sorted at the end and shall be deemed to have 
been go inserted with effect from the 1st day 
of April, 1974, namely :— 


' Explanation, — For the purposes of this 
section, = 

(a) ‘additional compensation” shall have 
the meaning assigned to it in clause (1) of the 
Ezplanantion to sub-section (2) of section 54 ; 

(b) ‘additional consideration”, in relation 
to the transfer of any capital asset the con. 
sideration for which was determined or 
approved by the Central Government or the 
Reserve Bank of Indis, means the difference 
between the amount of consideration for such 
transfer ag enhanced by any court, tribunal 
or other authority and the amount of conside- 
ration which would have been payable if such 
enhancement had not been made.’, 


20. Amendment of section 193,.—In sea- 
tion 193 of the Income.tax Act, in the proviso, 
after clause (ia), the following clause shall be- 
ingerted, namely :— 

“(ib) any interes} payable on National 
Development Bonds ; or”. 


21. Insertion of new section 194BB.— 
After section 194B of the Income-tax Act, the: 
following section shall be inserted, namely: — 


Winnings from horse race. — “194BB.. 
Any person, being a bookmaker or a person to. 
whom a licence has been granted by the 
Government under any law for the time being. 
in force for horse racing in any race course or 
for arranging for wagering or betting in any 
race course, who is responsible for paying to 


‘any person any income bay way of winnings 


from sny horse race in an amount exceeding. 
two thousand five hundred rupees shall, at 
the time of payment thereof, deduct income-.. 
tax thereon at the rateg in force : 

Provided that no dedcution shall be mads- . 
under this section from any payment made- 
before the Ist day of June, 1978.”. 


22. Amendment of section 208.—In gec- 
tion 208 of the Income-tax Act, in sub-se6- 
tion (9, in sree (b), for the yard brackets. 

a = A 
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23. Amendment of section 209.—In sec. 

‘tion 209 of the Income-tax Act, with effect 

from the 1st day of June, 1978,— 

_ (a) in sub-section (1), for 

4ollowing clause shall be substituted, namely: — 

‘'(g) in cages where an estimate (including a 
revised estimate) is sent by the assessee under 
section 209A or section 212, the total income 
go estimated shall, for the purposes of calcula. 
tion of tax under this section, be substituted for 
the total income referred to in clauge (a);"; 

(b) in sub-section (2),— 

(i) in clause (a), in the opening portion, 
after the words ''in cases", the words, brackets, 
figures and letter ‘‘whera the ssseseee senda a 
statement under sub-gectidn (1) of section 209A 
or” shall be inserted ; 

(ii) in clause (b), for the words, brackets, 
‘figures and letter ‘‘in cases where an estimate 
ig gont by the sgsessee under sub.section (1) or 
gub.gection (2) or sub-section (3) or sub-ges. 
tion (3A) of section 212”, the words, brackets, 
figures and letter "in cases where an estimate 
{including a revised estimate) is sent by the 
‘assessea under section 209A or section 212” 
shall be substituted. 


24. Insertion of new section 209A.— In 
the Income-tax Act, after section 209, the 
following section shall be inserted with effect 
from the 1st day of June, 1978, namely :— 


'909A. Computation and payment of 
advance tax by assessee.—(1) Every person 
-shall, in each financial year, before the date 
`- on which the first instalment or where he has 
mot previously been assessed by way of regular 
assessment under this Act, before the date 
‘on which the last instalment of advance tax 
ig due in his case under sub section (1) of 
section 211, if his current income is likely to 
‘exceed the amount specified in sub-section (2) 
of section 208, send to the Income.tax Officer — 

(a) where he has been préviously saasessed 
-by way of regular assessment under this Act, 
a statement of advance tax payable by him 
„computed in the manner laid down in clause (a) 


or, ag the case may be, eub.clause (i) of* 


clause (d) of sub section (1) of section 209, or 

(b) where he has not previously been 
-asgessed by way of regular assessment under 
-this Act an estimate of — 
` (i) the current income, and 

(ii) the advance tax payable by him on the 
current income calculated in the manner laid 
„down in section 209, and shall pay such 
‘amount of advance tax as accords with the 
-atatemont or, as the Gage mey. be, estimate in 
-equal instalments on the dates applicable in 
. ‘big cage under section 211. 

(2) Where an assessee who is required to 
send a statement under clause (a) of sub- 
-section (1) estimates at any time before the 
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date on which the first instalment of advance 
tax is due in his cage under sub-section (1) of 
section 211 that. by reason of his current 
income being likely to be less than the income 
on which advance tax is payable by him under 
sub-section (1) or for any other reason, the 
amount of advance tax computed in the manner 
laid down in section 209 on the current income 
would be legs than the amount of advance tax 
payable by him under sub-section (1), he may 
send to the Income.tax Officer, in lieu of such 
statement, an estimate of — 

(i) the current, income, and 

(ii) the advance tax payable by him on the 
Current income calculated in the manner laid 
down in gection 209, 
and shall pay such amount of advance tax ag 


aecords with his estimate in equal instalmenta 


on the dates applicable in bis cage: under 
section 211. 


(8) Where an assesseo who hag gent a 
statement under clause (a) of sub.gsestion (1) 
estimates at any time before the last instal- 
ment of advance tax is due in his cage that, by 
reason of his current income being likely to be 
less than the income on which advance tax is 
payable by him under sub.section (1) or for 
any other reason, the amount of advance tax 
computed in-the manner laid down in 80- 
tion 209 on the current income would be less 
than the amount of advance tax payable by 
him under sub-section (1) he may, at his 
option, send to the Income.tax Officer an 
estimate of — 

(i) the current income, and . 

(ii) the advance tax payable by him on the 
current income calculated in the manner laid 
down in gection 209, i 
and shall pay such amount of advance tax as 
accords with his estimate in equal instalments 
on guch of the dates applicable in his case 
under section 211 as haye not expired. or in 
one sum if only the last of such dates hag not 
expired. 


(4) In the case of any assessee who is liable 
to pay advance tax under sub-section (1) or 
sub-section (2) or, as the case may be, sub. 
section (3), if, by reason of the current income 
being likely to be greater than the income on 
which the advance tax so payable by him hag 
been computed or for any other reason, the 
amount of advance tax computed in the manner 
laid down in section 209 on the current income 
(which shall be estimated by the sassessee) 
exceeds the amount of advance tax so payable 
by him by more than 33.1/3 per cent. of the 
latter amoant, be shall, at any time before tha 
date on which the last instalment of advance 
tax is payable by him, send to the Income.tax 
Officer an estimate of— 

(i) the current income, and 


GEJ dhe advance tax payable by him on the 

.<Qturonx$ mxcome calculated in the manner laid 
Gow: ira sestion 209, 
-ADG etal pay such amount of advance tax as 
“Meera: with his estimate on such of the dateg 
applisr’is in his case under section 211 as have 
mei exgiced, by instalments which may be 
‘wevisid aecording to sub-section (5): 

Provided that in a cage where the Commis. 
-tovar ig eetistied that, having regard to the 
ature ef ého business carried on by the assesses 
tm. Gee date of expiry of the previous year In 
gepem af such business, -if will be difficult for 

&he. aaesce to furnish the estimate required 


‘Gq ba farrished by him in accordance with the’ 


peavisacs of this sub-section before the date 
au whist too dast instalment of advance tax ig 
«ue im hig ceso, he may, if the assessee pays 
tha advance tax which he ig liable to pay 
‘ander zxb.section (1) or sub-section (2) or, as 
sha caza may be, sub-section (3) before such 
rate, sxteed the date for furnishing such esti- 
gate zp oe period of thirty days immediately 
‘follawizg the last date of the previous year in 
respec: af thet business and, where the date is 


«20 axspeded, the assesseo shall pay, on or 


‘haters éka date ag so extended, the amount by 

which %23 advance tax already paid by him 
alls cert of the advance tax payable in 
@ocucsase with his estimate. 


- (53 Whe agsessee may send a reviaed esti- 
mats cf the advance tax payable by him before 
Juy ace of the dates specified in section 211 
end gdis any excess or deficiency in respect 
Of any inated ment already paid in a subsequent 
fnaiairccent er in subsequent instalments. 

CG} very statement or estimate under this 
goci cball be sent in the prescribed form 
and werifed in the prescribed manner. 


Beoxtanetion.— For the purposes of this sec- 
dfom amd section 212, “current income”, in 
adatian ic the advance tax payable by Bn 
amo ducing any financial year, means the 
Goad]: imeoza of the assessee [exclusive of 
@eapiind <aing and income referred to in sub. 
Mawes fie} ef clause (24) of section 2, if any] 
af the period which would be the previous 
year for the aggeasment year immediately 
Wollawing that financial year.’ 

25. Amendment of section 211. — In 
goan ZIL of the Income.tax Act, in sub. 
aoran {i}, with effect from the Ist day of 
Jura. 1978, — 

(s} im che opening portion, for the words and 
figersa “Subject to the provisiong of thig sec. 
Woa sed ef section 212”, the words, figures 
amd Fetter ‘Subject to the provisions of this 
Maan and of ‘goctiong 209A and 212” shall 
be scbstttated 

(bk Gaz the "Explanation, the following Fiz. 
qHarnatór shall be gubstituted, namely :— 


397g Acts ‘6 


The Finance Act, 1978 


[Act 19] | 


Explanation. — In this gub. section, ae 
income’ means, — 

(a) in a case where the advance tax is paid 
by the assessse in accordance with the siste. 
ment gent by him under sub.section (1) of 
section 209A or in sctordance with an order 
of the Income.tax Officer under section 210, 
the total income with reference to which the ` 
advance tax payable has been calculated in such 
statement or order; 

(b) in a case where the advance tax is paid 
in accordance with an estimate (including a 
revised estimate) made by the assesses undér 
section 209A or gection 212, the total income 

with reference to ae the advance tax is go 
estimated. 
ag reduced, in either case, by the amount of 
capital gain and income referred to in snb. 
clause (ix) of clause (24) of section 2, if any, 
included therein.’ 


26. Amendment of section 212. — In 
section 212 of the Income.tax Act, with effect 
from the 1st day of June, 1978,— 

(a) in sub-section (1), for the words, bra- 
cketg and figures “by reason of his total in. 
come [exclusive of capital gaing and income 
referred to in gub-clauge (ix) of clause (24) of 
section 2, if any] of the period which would 
be the previous year for the immediately 
following assessment year (such total income 
being, hereafter in thia section, referred to as 
current income)”, the words ‘by reason of his 
current income” ghall be substituted; ` 

(b) sub-section (3) shall be omitted. 


27. Amendment of section 215, — In 
section 215 of’ the Income-tax Act, in sub- 
section (1), for the words and figures ‘advance 
tax under section 212 on the basis of his own 
estimate”, the words, figures, letter and bra. 
ckets “advance tax under section 209A or 
section 212 on the basis of his own estimate 
(including revised estimate)” shall be substi. 
tuted with effect from the lat day of June, 
1978. 


28. Amendment of section 216. — In 
section 216 of the Income.tax Aot, in 
clause (a), for the words, brackets, figures and 
letter ‘'under sub section (1) or sub-gection (2) 
or sub-section (3) or sub-section (3A) of 
section 212”, the words, gures and letter 
"under geation 209A or section 212” shall be 
substituted with effect fromthe ist day of 
June, 1978. 


29. Amendment of section 217. — In 
section 217 of the Income.tax Act, with effect 


from the 1st day of June, 1978,— 


(a) in sub-section (1),—~ 


(i) for the- portion beginning with the 
words ‘‘the Income-tax Officer finds that any 
such person” and ending with the words 


82. [Act 49] 


“twélve per cent, per annum”, the following 
shall be substituted, namely :— 

“the Income.tax Officer finds — 

(a) that any such person as ig referred to in 
clause (a) of sub-section (1) of section 209A 
has not sent the statement referred to in that 
_ Clause or the estimate in lieu of such state- 
ment-referred to in sub-gestion (2) of that 
section; or 

(b) that any such person as is referred to 
in clause (b) of sub-section (1) of section 209A 
has not sent the eatimate referred to in that 
clauge, 
simple interest at the rate of twelve per cent. 
per annum”; 

(ii) for the words ‘the said sub-section” i 
the words, brackets and figures ‘'the said sub- 


section (1) or sub-section (2)" shall ba substi- 


tuted; 

(b) in sub.section (1A), — 

(i) after the words “the Income-tax Officer 
finds that” the words, brackets, figures and 
letter “any person who is required to send an 
estimate under sub.section (4) of section 209A 
or” ehali be inserted; 

(ii) for the worda "the said sub-section”, 
the words, brackets, figures and letter ‘‘the 
said sub section (4) or as ihe case may be, 
sub-section (3A)" shall be substituted. 


30. Substitution of new section for sec. 
tion 218. — For section 318 of the Income. 
tax Act, the following section shall be 
substituted with effect from the lst day of 
Jane, 1978, namely :— 


- When assessee seemed to be in de- 
fault. —*'218. (1) If any assessee has gent, — 
(a) under sub-section (1) of section 209A, 
& statement, or 
(b) under section 209A or gection 212, an 
estimate or a revised estimate, 
of ihe advance tax payable by him, but does 


not pay any instalment in accordance there. 


with on the date or dates specified in gec- 
tion 211, he shall be deemed to be an assegsee 
in default in respect of such instalment or 
instalments. 


(2) It any ssaessea does not pay on the 
specified date any instalment of advance tax 
that he is required to pay under section 210 
and does not, before the date on which any 
such instalment as is not paid becomes due, 
send under sub.section (1) or sub-section (2) 
of section 212 an estimate or a revised esti. 
mate of the advance tax payable by him, he 
shall be deemed to be an agsegses in default 
in respect of such instalment or instalments. 


(3) Notwithstanding anything contained in 
sub.section (1) or sub.gection (2), an assessee 
shall not be deemed to be in default in respect 
of any amount of which the payment is defer. 
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red under section 213 until after tha dele. | 
communicated by him to the Ineome-tas. 
Officer under that section.’”’. ; 


31. Amendment of section 373. — im 
the Income. tax Act, with effect from tha 3st 
day of June, 1978, section 273 shall be re. 
numbered as sub-section (2) thereof ana — 


(1) before sub-section (2) as so renumbered). 
the following sub-section shalk be imeartod,. 
namely :— 


(1) If the Income tax Officer, in the ecume 
of any proceedings in connection with the . 
regular asseasinent for any saseasmend your, 
is satisfied that any assessee —- 

(a) has furnished under clause (a) ef pmb- 
section (1) of section 209A a s'atoment of the — 
advance tax payable by him which he know 
or had reason to believe to be untrue, or 

(b) has without reasonable cause failed fp 
furnish a statement of the advance tax payakie: 
by him in accordance with the provisians of - 
clause (a) of sub.gection (1) of section 2028A, 
he may direct that such person shal, km 
addition to the amount of tax, if any, payahiiea- 
by him, pay by way of penalty a sum— 


(i) which, in the case referred to im: 
clause (a), shall not be legs ihan ten por oom, 
but shall not exceed one and a half timsen ihe- 
amount by which the tax actually paid dering: 
the financial year immediately preeeding tan. 
assessment year under the providiema off 
Chapter X VIT-C falls short of — 

(1) seventy-five per cent. of the sseeg» 
tax as defined in sub-section (5) of section 235, 


or 
(2) the amount which would hava basm» 


_ payable by way of advance tax if the aasesess- 


had furnished a correct and complete sate. 
ment in accordance with the provisiona o® 
clause (a) of sub.section (1) of section SOBA, 
whichever is lesg ` 

(ii) which, in the cage referred t2_ im 
clause (b), shall not be less than ten per er 
but shall not exceed one anda ha timea oF 
seventy.five per cent. of the assesse@ tna es- 
defined in sub-section (5) of section 315,""3 

(2) in sub-section (2) as s0 renumbered,— 

(a) for clause (a), the following claure shakh 
be substituted, namely :— 

(a) bas furnighed under sub.sertion (3) or- 
sub-section (2) or sub-section (3) or sab. 
section (5) of section 209.4, or under muk- 
section (1) or sub-section (2) of section 212, 
an estimate of the advance tax payable by- 
him which he knew or had reason to be®ewa- 
to be untrue, or” 

(b) in clange ay after the words “has 
furnished’, the words, brackets, figures and 
letter “under gub.gection (4) of section 203%- 
or” shall be ingerted; i 
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(o) in clause (b), for the words, brackets 
and figures ‘‘sub.gection (3) of section 212”, 
the words, . brackets, letters and figures 
“clause (b) of sub.section (1) of section 209A” 
shall be substituted; 

(d) in clause (c),. for the words, brackets, 
figures and letter “sub-section (3A) of sec- 
tion 212”, the words, brackets, figarea and 
letters “gub.section (4) of section 209A or 
sub.section (3A) of section 212° shall be sub- 
stituted; 

(e) for sub-clause (2) of clause (i), the 
following sub-clause shall be substituted, 
namely : — 

(2) where a statement under clause (a) of 
sub-section (1) of section 209A was furnished 
by the assessee or where @ notice under sec. 
tion 210 wás issued to the assesses, the amount 
payable under such statement or as the case 
may be, such notice,”; 

(f) for clause (iii), the following olause 
ghall be substituted, namely :— 

(iii) which, in the cage referred to in 
clause (0), shall not be less than ten per cent. 
but shall not exceed one and e half times the 
amount by which 7 

(a) where the agsessee has sent a state- 
ment under clause (2), or an estimate under 
clanse (b), of gsub.section (1) of s80- 
tion 209A, or an estimate in liou of a state- 
ment under. sub-section (2) of that section, 
the tax payable in accordance with such state. 
ment or estimate; or 

(b) where the assessee was required to 
pay advance tax in accordance with the notice 
issued to him under section 210, the tax pay- 
able under such notice, : 
falla short of seventy.five per cent. of the 
assessed tax as defined in gub.section (5) of 
section 216."; ` l l 

'(3) in the Hzplanation, for the words, 
brackets, figures and letter ‘‘proviso to sub. 
gection (3A) of section 212”, the words, 
brackets. figures and letters ‘proviso to sub- 
section (4) of section 209A or, as the cage 
may be, proviso to sub-section (3A) of sec 
tion 312° ghall be substituted. i 


32. Consequential amendments to cer. 
tain sections. — Tho following amendments 
(being amendments of a consequential nature) 
shall be made in the incomes tax Act, namely: — 

(a) in gub.clause (ii) of clause (37A) of 
section 2 and in clause (a) of sub-section (1) of 
saction 197, for the figures and letter ''194B,”, 
the figures and letters “194B, 194BB,’’ shall 
be substituted; 


(b) in sections 198, 199, 200, 202, 203, 
204 and 205, for the word, figures and letter 
“section 194B,”, the words, figures and letters 
“section 194B, section 194BB;” shall be 
substituted, : 


\ 
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33. Amendment of Act 45 of 1974. — In 
the Interest-tax Aot, 1974, in sub-section (2) 
of section 6, for the words, figures and letters 
“before the Iss day of August, 1974”, the 
words, figures and letters ‘‘before the lst day 
of August, 1974 or after the 28th day of 
February, 1978” shall be substituted with 
effect from the lat day of April, 1979. 


OHAPTER IV 
INDIRBOT TAXES 


34. Amendment of Act 51 of 1975. — In 
the First Schedule to the Customs Tariff Act, 
1975 (hereinafter referred to as the Customs 
Tariff Act),— 


(i) after tho existing entry in column (3):° 
against sub.heading No, (2) of Heading No. 
37.01/08, the following Haplanation shall be 
inserted, namely:—~ 


"Explanation, —— For the purposes of thig 
sub. heading, where & film is designed with a 
view to different vertical sections thereof being 
exposed separately, its length shall be deemed 
to be the aggregate of the- lengths of all such 
sections.”'; | 

(ii) in Heading No. 51.01/03, for the entry 
in column (3), the entry "200% plus Bs. 30 
per kilogram” shall be substituted. 


35. Auxiliary duties of customs.— (1) In 
the case of goods mentioned in the First Sche- 
dule to the Customé Tariff Act, or in that 
Schedule as amended from time to time, there 
shall be levied and collected ag an auxiliary 
duty of customs an amount equal to twenty 


per cent. of the value of the goods as deter- 


mined in accordance with the provisions of 
section 14 of the Customs Act, 1962 (herein- 
after referred to ag the Customs Act), 


(2) Sub.gection (1) shall ceage to have effect 
after the 3lst day of march, 1979, except ag 
respects things done or omitted to be done 
before such cesger; and section 6 of the Gene- 
ral Olauses Act, 1897, shall apply upon such 
cessor as if the said sub-section had then hes 
repealed by a Central Act. 


(3) The auxiliary duties of customa referred 
to in~sub-gection (1) shall be in addition to 
any duties of customs chargeable on such 
goods under the Customs Act, or any other 
law for the time being in force. 


(4) The provisions of the Customs Act, and 
the rules and regulations made thereunder, 
including those relating to refunds and exemp. 
tions from duties, shall. as far ag may be, 
apply in relation to the levy and collection of . 
the auxiliary duties of customs leviable under 
this section in respect of any goods as they 
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apply in relation to the levy and collection of 
the duties of customs on such goods under 
that Act or those rules and regulations, as the 
case may be. 

36. Amendment of Act 1 of 1944.—In 
the Central Excises and Salt Act, 1944 (here. 
inafter referred to as the Central Excises Act), 
in the First Schedule, — 

(i) in Item No. 8, the Explanation shall be 
numbered as Haplanation 1 sand after the 
Explanation as so numbered, the following 
Explanation shall be inserted, namely: — 


'‘ Explanation IT. —— This Item does not 
include — 

(a) bage mineral oils s (anitable for use in the 
manufacture of lubricating ‘oils and greases) 
including mineral oils commonly known ag 
Transfo:mer oil base stock or Transformer oil 
feed stock; and 

(b) lubricating oils including spindle oils, 
flushing oils and jute batching oila ”; 

(ii) in Item No..10, the Explanation shall 
be numbered as Heplaration I and after the 
Ezplanation as so numbered, the following 
‘Hzlanation shall be inserted, namely :— 

“Ezeplanation I. — This Item does not 
include— 

(a) base mineral oils suitable for use in the 
ee of lubricating oils and greases; 


Eo lubricating oils including axle oil.”; 
` Gii) in Item No. 11A, sub.item (4) shall be 
renumbered a3 aub-itom (5) and before subu 
item (5) ag so renumbered, the following sub- 
item shall be ingerted namely : 

(4) (a) Base mineral Three thousand 
oils (suitable for use in the and five hundr. 
manufacture of lubricating ed rupees per 
oils and greases) including metric tonne. 
minéral oils commonly 
known as Transformer oil 
base stock or Transformer 
oil feed stock; 

. (b) Lubricating oils (in. 

cluding spindle oils, flush. . 

ing oils, jute batching oils . 

and axle oil) and lubricat- 
ing greases. 

(iv) after Item No. 110, the following Itoms 
' ghall be inserted, namely :— 


“11D. COAL. (EXOLU. Ten rupees per 
DING LIGNITA), AND metrio tonne. 
OOKH NOT ELSE. 

WHERE .SPHOIFTED. 
11E. HLEOTRIOCITY. Two paise per 
kilowatt-hour.”; 


(v) in Item No. 18, after, gub.item, ILI, the 
follwing sub-item shall be inserted, namely: — 
' “Ty, NON.OELLULO- Nine rupees por 
SIO WASTES, ALL- kilogram.”; 
SORTS. . 


Three thousand 


ed rupees per 
metric tonne.”’; 
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and five hundr- | shall include agricultural tractors. 


A. I. R, 


Explanation. — This Item includes only 
Wastes arising in, or in relation to, the manu. 
facture of man made fibres (other than mineral 
fibres) and man-made filament yarns. 

(vi) in Item No. 19 IH, for the entry in tha 
third column, the entry “Tha duty for the 
time being leviable on the bage fabrics, if not 
already paid, plus thirty per cent, ad valo. 
rem ” shall be substituted; ; 

(vii) in Item No.22 (3), for the ontry in 
the third column, the eniry ‘ The duty for the 
time being leviable on the base fabrics, if not 
already paid, plus thirty per cent. ad valo- 
rem.” shall be substituted ; - 

(viii) in [tem No, 22B for the entry in the 
third column the entry “Thirty per cont 
ad valorem.” shall be substituted; 

(ix) in Item No, 34, — 

(a) for the words “MOTOR VEHICLES 
AND TRACTORS”. the words ‘MOTOR 
VEHICLES AND TRACTORS, INCLU DING 
TRAILERS.” shall be substituted . 

(b) after sub.item II, the followingssnb-itém 
shall be inserted, namely: — 

“IIL, Trailers. Twelve and half 

i cent ad 


(0) for Explanation 1 the following Ezopla- 
nation shell be substituted, namely :— 

'Heplanation 1.—' Motor vehicle”, “Trac. 
tor, including agricultural tractor” and ‘'Trai- 
ler” shall include a chassie: but shall not 
include a vehicle a running upon fixed rails’; 

(x) for Item No. 34A, the following Item 
sball be substituted, namely :— ~ 


‘344A, PARTS AND ACORSSORIES - Twenty 
NOT ELSEWHERE SPE. per cent. 
CIFIED OF MOTOR VEHI. ad valo. 
CLES AND TBAOTORS, rem; 
INCLUDING TRAILERS. 


Haplanation I. — The expression “Motor 
vehicles’ hag the msaning assigned to it in 
Item No. 34. 

Explanation II .— The expression “Tractors” 


(xi) in Item No. 68, for the entry in the 
third column, the entry “Five per cent. 
ad valorem.” shall ba substituted. 


37. Special duties of excise.— (1) In the 
the cage of goods chargeable with a duty of 
excise under the Central Excises Act aa 
amended from time to tims, read with any 
notification for the time being in force issued 
by the Central Government in relation to the 
duty so chargeable, there shall be levied and 
collected a special duty of excise equal to five 
per cent. of the amount so chargeable on such 


gooda. 
(2) Sub-seotion (1) shall cease to have effect 
after the 31st day of March, 1979, except ag 
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regpectg things done or omitted to be done 
before such cesser, and section 6 of the General 
Clanees Act, 1897, shali apply upon such 


cesser as if the said sub.gection had then been 


repealed by a Central ‘Act. 


(3) The special duties of excise referred.to 


in sub.seotion (1) shall be in addition to any’ 
` duties of excise chargeable.on such goods 
under the Central Exoises Act or any other 
law for the time being in force. 


(4) The provisions of the Central Excises: 


Act and the rules made thereunder including 
those relating to refunds and exemptions from 
duties, shall, ag far as may be, apply in rela. 
tion to the levy and collection of the special 
duties of excise leviable under this section in 
respect of any goods as they apply in relation 
to the levy and collection of the duties of 
excise on such goods under that Act or those 
rules, as the case may be. 


38. Discontinuance of salt duty. — For 
the year beginning on the lst day of April, 
1978, no duty under. the Central Exeises Act 
or the Customs Tariff Act shall ba levied in 
respect of salt manufactured in, or imported 


into, India. 
CHAPTER V 
MISOELLANEOUS 


39. Amendment of Act 6 of 1898. — In 
the First Schedule to .the Indian Post Office 
Act, 1898, — , 

(a) for the gub-heading ‘‘Letters'’ and the 
entries thereunder, the following shall be sub- 
stituted, namely : 


"Letters . 
For a weight not exceeding 
ten grams 25 paise. 
For every ten grama or frac. 
tion thereof. exceeding ten grams 15 paise.’’; 


(b) for the gsub-headings 
"Book, Pattern and Sample packets” and '‘Re- 
gistered Newspapers’ and the entries under 
those sub.-headings, the following shall be 
substituted, namely :— 


tI Post oards (not baing Post cards containing. 
printed communication) 

Single 15 paise. 
Raply 30 paige. 
Post cards containing printed communication 
For a post card 20 paise, 


Heplanation.—A post card shall be deemed 
to contain a printed communication, if any 
matter (sxcept the name and address of. and 
other particulars relating to, the sender and 
the place and date of despatch) is recorded by 
printing or by oyclostyling or by any othor 
mechanical process, not being typewriting on 
any part of the post card except the righthand 
half of the addreas.side thereof. 
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` Book, Pattern and Sample paokets 
For ‘the first fifty grams or 


fraction thereof 25 paige. 
For every additional twenty- 
' five grams or. fraction thereof, in 
excess of fifty grams ~ 15 paise. 


| Registered Newspapers 
For a weight not exceeding 
fifty gramg 
For a weight exceeding fifty 
grams but-not exceeding one hun. 
dred grams 
For every additional one hun. 


2 paige. 


‘dred grams or fraction thereof, 


exceeding one hundred grams 10 paise. 

In the case of more than one copy of the 
same issue of a registered newspaper being 
carried in the same packat- 


for a weight not exceeding one 


hundred grams l 5 paige. 
for every additional one. hundred 

grams or fraction thereof, in excess 

of one hundred grams 10 paige: 


Provided that such packet shall not be deli- 
vered at any addresgee’s residence but shall 
be given to a recognised agent at the Post 
Office.”. 

40. Amendment of Act 38 of 1974. — 
In the Compulsory Deposit Scheme (Income. 
tax Payers) Act, 1974,— 

(a) in section 4,— 

(A) in sub-section (1), 

(1) in clause (i), the word "and”, occurring 
at the end, shall be omitted; 

(2) for clause (H), the following clauses 
shall be substituted, namely : 

‘Nii) for the assessment year commencing 
on the Ist day of April, 1977 and the assess. 
ment year commencing on the Ist day of 
April, 1978, at the raies specified in Para- 
graph B of the Schedule; and 

(iii) for the assessment year commencing 
on the ist day of April, 1979, at the rates 
apecified in Paragraph O of the Schedule.”; 


(B) in sub.gection (3),— 

(1) in clause (a), for the portion beginning 
with the words ‘‘in a cage where the Income- 
tax Oficer” and ending with the words and 
figures ‘'section 212 of that Act”, the following 
shall be substituted. namely :— 

tin & case where a statement ig sent by the 
person under clavse (a) of aub.gection (1) of 
section 209A of the Income.tax Act in the 
financial year immediately proceeding that 
fggezament year or where the Income.itax 
Officer has -made an order under sub-section 
(1) or sub-section (3) of section 210 of that | 
Act requiring the person to pay advance tax 
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during the financial year immediately prece- 
ding that assessment year and the person hag 
not sent an estimate under eection 208A or, ag 
the cage may be, section 213 of that Act”; 


(2) in clause (b), for the worde, brackets, ` 


figures and letter '‘aub-section (1) or aub-seo-. 
tion (2) or anb-gection (3) or eub.section (3A) 
of section 212”, the words, figures and letter 
‘section 209A or gection 212" shall be sub- 
stituted; 

(b) in gection 5, in clause (a), for the words 
and figures ‘‘section 211”, the words, figures, 
brackets and letter “section 211, or sub-sec. 
tion (4) of section 209A" shall be substituted; 
. (e) in the Schedule, for the proviso, the 

following shall be substituted, namely: — 


"Paragraph O 


(i) where the current 
income exceeds Rg. 15,000 
but does not exceed 
Rs. 25,000 


(ii) where the current 
income exceeds Rs. 25,000 | 
but does not exceed: 
Rs. 35,000 


4.5 per cent of 
the current in- 
come; 


Rs. 1,125 plus 
11 per cent of 
the amount by 
which the our- 
rent income ex. 
ceeds Rs. 25,000; 


Bs. 2,225 plus 
12.5 per cent. of 


(iii) where the current 
income exceeds Rg. 35,000 


but does not exceed the amount by 
Rs. 70,000 which the our. 
rent income ex- 

ceeds Rs. 35,000; 

(iv) where the current Bs. 6,600 plus 


income exceeds Rs, 70,000 15 per cent. of 
' the amount by 
which the cur. 
rent income ex- 
ceeds Rs, 70,000: 
- Provided that — | 


(a) in a-case falling under Paragraph A or 
Paragraph B, where the current income ex. 
ceeds Rs. 15,000 but does not exceed 
Rs. 15,620, the compulsory deposit shall in 
no cage exceed the amount by which the 
current income exceeds Rs 15,000; 


(b) in:a case falling under Paragravh O. 
where the current income exceeds Re. 15,000 
but does not exceed Rg. 15,710. the compal- 
. 0ry deposit shall in no cage exceed the 
amount by which the current income exeeds 
Rs. 15,000; 


(o) where the amount of compulsory depo- 
sit caloulated in accordance with the fore- 
going provisions is lesa than Rs. 100 it shall 
_ not be necessary for the taxpayer concerned 
to make such daposit.”, - | i 


K: {, R. É 
THE SCHEDULE 
(‘See section 2) 


PART I 


INGOMB-TAX AND SUROHARGH 
ON INCOMB-TAX 


Paragraph A 
Sub. Paragraph I 


In the case of every individual or Hindu 
undivided family or unregistered firm or other 
association of persona or body of individuals, 
whether incorporated or not or every arti. 
ficial juridical person referred to in sguab- 
clause (vii) of clause (31) of section 2 of the 
Income.tax Act, not being a case to which 
Sub-Paragraph IL of this Paragraph or any 


other Paragraph of this Part applies. - 


Rates of income.tax 


(1) where the total in- 
come does not exceed 
Rg. 8,000 


(2) where the total in. 
come excseds Rs. 8,080 
but does not exceed 
Ba. 15,000 


(3) where the total in. 
come excéeds Rs. 15,000 
but does not exceed 
Rg. 20,000 


(4) where the total in. 
coma exceeds Ra. 20,000 
but does not exceed 
Bs. 25,000 


(5) where the total in. 
come. exceeds Rs, 25,000 
but does not exceed 


Bs. 30,000 


. (6) where the total in. 
Gome exceeds Rs. 30,000 
but does not exeaed 
Rg. 50,000 


(7) where the total in. 
come exceeds Rs 50,000 
but does not exceed 
Rs. 70,000 


(8) whore the total in- 


come. exceeds Rs, 70,000 
but does not exceed 
Ra. 1,00,000 ` 


Nil; 


15 per cent. of the 

amount by which 
the total income 
exceeds Kg. 8,000; 


Rg. 1,050 plus 18 
por cent of the | 
amount by which .- 
the total income 
exceeds Rs. 15,000; 


Rs. 1,950 plas 25 
per cent. of the 
amout by which 
the total income 
exceeds Rs. 20,000, 


Ra. 3,200 plus 30 
per cent of the 
amount by which 
the total income 
exceeds Rs. 25,000; 


Rs. 4,700 plus 40 
per cent of the 
amount by which 
the total income 
exceeds Ra. 30,000; 


Ba. 12,700 plus 50 
per cent of the 
amount by which 
the total income 
exceeds Rs. 60,000; 


Rs 22,700 plus. 55 
per cent. of the 
amout by which 
the total income 
exceeds Rs. 70,000; 





, 
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_ @@Æ} where the-totalin. Rs. 39,200 plus 60 
<arssa exceeds 1,00.000 per cent. of the 
l ; amount by which 
the total income ex- 
ceeds Rg 1,00,000: 


Poovided that for the purposes of the Sub. ` 


A mo ‘seas tue shall be payable on a 
Sotal macome not exceeding’ Rs. 10,000; 


- €S) where tha total ncome exceeds Rupees 
IQS but dees not exceed Rs. 10,640, the 
Janma. tax payable thereon shall not exceed 
@avenity per cent, of the amount by which 
fhs total income exceads Re. 10,000. 


» Surcharge on income. tax 


Yes amount of income-tax computed in 
@kxxiience with the preceding provisiona of 
‘this Seb-Paragraph shall be increased by a 
wareiarge for purposes of the Union cal. 
cSuintead at the rate of fiftean per cent. of such 
farouce.tax. 

a Sub- Paragraph IT 


Ea the case of avery Hindu undivided 
‘farsify which at any time during the previous 
gene hog at least one member whose total 
ssaa of the previous year relevant to the 


aagearment year commencing on the Ist day. 


ft áH, 1978 exceads Rs. 10,000, — 


Rates of income-tax 
(2) where the totel in- Nil; 
Jarra doss not exceed 
Tag 2.280 
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(2) where the total in- 
Gauze exceeds Ra. 8,000 
et dees not exceed 
‘Bs. LEGO 

{S} whore the total in- 
ame exceeds Rs. 15,000 
‘Eas sag not exceed 
Xe. 8800 


£2) where the totel in- 
anang exoseda Ra. 20,000 
bag does not exceed 
Ba. £5,900 


_ (83 whare the total in- 
uma exceeds Rs, 25,000 
‘eG zos not -excoed 
Re. 33,000 


CG} where the total in- 
some exaseds Rs. 30,000 
‘eee dos not exceed 
Ra. 59.000 


‘the total 
exceeds Rg..20,000; 


18 per cent of the 
amount by which 
the total income 
exceeds Rs. 8,000; 


Rg. 1.260 plus 23 
per cent. of the 
amount by whioh 
the totel income 
exceeds Ra. 15,000; 


Rs. 2,610 plus 30 
per cent. of the 
amount by which 
indome 


Ra. 4,010 plus 40 
per cent. of the 
amount by which 
the total . income 


- exceeds Ra. 25,000; 


Rs. 6,010 plus 60 
per cent. of the 
amount by which 
the total income 


‘exceeds Rg. 30,000; 
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(7) where the total in. Rs. 16,010 plus 55 
come exceeds Ra. 50,000 per cent. of the 
but doss not exceed amount by which 
Rs. 70,000 the total income 

, exceeds Rg. 50,000; 


(8) where the total in. Rs. 27,010 plus 60 


come exceeds Ra. 70,000 per cent. of the 
. amount by which 
the total income 


exceeds Rg. 70,000: 


Provided that for the purposes of this Sub. 
Paragraph,— 


(i) no income-tax shall be payable on a 
total income not exceeding Ra. 10,000; 


(ii) where the total income  exceods 
Rs. 10,000 but does not exceed Rg. 10,690, 
the income tax payable thereon shall not ex. 
ceed seventy per cent. of the amount by which 
the total income exceeds Rs. 10,000. 


Surcharge on income.tax 


The amount of {ncome.tax computed in 
accordance with the preceding provisions of 
this Sub.Paragraph shall be increased by a 
surcharge for purposes of the Union caloulated 
at the rate of fifteen per cent. of such income. 
tax. 

Paragraph B 


In the cage of every co-operative society, — 
Rates of income tax 


(1) where the total in. 15 per cent. of the 
come doss not exceed total income; 
Rs. 10,000 


(2) where the total in. 
come exceeds Rs. 10,000 
but -doss not exceed 
Rs, 20,000 


Rs. 1,500 plus 25 
per cent. of the 
amount by which 
the total incoma 
exceeds Rs. 10,000; 


(3) where the total in. Rs. 4,000 plus 40 


come exceeds Rs. 20,000 per cent. of the 
amount by which 
the total income 


exceeds Ra 20,000. 
Suroharge on tncomé.tax 


The amonnt of income.tax computed in 
accordance with the preceding provisions of 
this Paragraph shall be increased by a sur- 
charge for purposes of the Union calculated at 
the rate of fifteen per cent. of such income-tax. 


Paragraph O 
Sub. paragraph I 


In the case of every registered firm, not 
being a case to which §ub.paragraph II of 
this Paragraph applies,— 


fe e: 
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Rates of sncoms.taz 


(1) whore the total in- 
come does not exceed 
Rs. 10,000 


(2) where the total in. 
come exceeds Ra. 10,000 
but does not exceed 
Rg. 25,000 


(3) where the total in- ` 


come excesds Rs. 25,000 
but does not exceed 
Bs. 50,000 


. 

(4) where the total in- 
come excaeds Rs. 50,000 
but does not exceed 
Rs. 1,00,000 


(5) where the total in- 
come exceeds Rg.1,00,000 


Nil; 


5 per cent. of the 
amount by which 
the total income 
exceeds Ra. 10,000; 


Rs. 750 plus 7 per 


cent. of the amount 
by which the total 
income exceeds 
Ra. 25,000; 


Rs. 2,500 plus 15 
per cent. of the 
amount by which 
the total income 
exceeds Rs. 50,000; 


Bs. 10,000 plus 24 ` 


per cent. of the 
amount by whish 
the total income ex. 
ceeds Rs. 1,00,000. 


Surcharge on tncoms.tax 


The amount of income-tax computed in 
accordance with the -preceding provisions of 
this Sub. Paragraph shall -be increased by a 
surcharge for purposes of the Union caloulat. 
ed at the rate of fifiean per cent. of such in. 


come. tax. 


Sub-paragraph IT 


In the case of every registered firm whose 
total income includes income derived from a 
profession carried on by it and the income so 
included is not legs than fifty-one per cént. of 


such total income, 


Raises of income” “tae 


(1) where the total in- 
come does not exceed 
Rs, 10,000 


(3) where the total in- 
come exceeds Rg. 10,000 
but does nok exceed 
Rs. 25,000 


(3) where the total in- 
come exceeds Rs. 25,000 
but does not exceed 

Ra.. 50,000 


(4) where the total in- 
come exceeds Rs 50,000 
but does not exceed 
- Rs. 1,00,000 


Nil; 


4 per cent. of the 
amount by which 
the total income 
exceeds Ra. 10,000; 


Rs. 600 plus 7 per 
cont of the amount 
by which the total 
income exceeds 
Rs. 26,000; 


per cent. of the 
amount by which 
the total income 
exceeds Ra. 50,000; 





‘Paragraph, 


BE. . 


(5) where the total Rs. 8,950 phan Bo: 
income exceeds Rs. per cent. of the 
1,00,000 amount by. thieh 

the tote} mame 
exesedg nee e 
1,00,000, 


Surcharge on income-tac 


The amount of income.tax corsputed En a9- 
cordance with the preceding provisions of thie — 
Sub-Paragraph shall be increased by a sur. 
charge for purposes of the Union ealewlated ab 
the rato of fifteen per cent. of such incesa-tax. 


Explanation. — For the purposes af thie 
“registered firm” includes ea an- 
registered firm assessed as a registered firm. 
under clause (b) of section 183 of the insomma. 
tax Act, 

Paragraph D 


In the case of every local authority,— 
Bate of income tax - 
On the whole of thé total income 50 per cont, 


Surcharge on income- tax 


The amount of income.tax computed at the 
rate hereinbefore specified shall be imeresaed> 
by & surcharge for purposes of the Ümm eal. 
culated at the rate of fifteen per cen’ of suck 
income-tax. 

Paragraph E 


In the case of a company, — 
Rates of moome.tax 
I, Inthe caga of a domestic company, — 


(1) where the company is a 
company in which the publio 
are substantially interested, — 


(iyin a caso where the, 45per eno f 
total income does not cased. the toed 
Rs. 1,00,000_ incoma; 

(ii)in a case where the 55 por ean, of 
total income exceeds the dota 
Rs. 1,00.000 INCL; 

°(2) where the company is 
not a company in which the 
public are substantially in. 
terested, — 

(i) in the cage of an indus 
trial company, — . 

(a) where the total 65 per enm. o E 
income does not exceed the piel 
Rg. 2,00,000 ineoEEs; 

(b) where the total income 60 per orn oF 
exceeds Rs. 2,00,000 the tin}: 

Neon; 
(ii) in any other case G5 per ossi. of 
the toa . 


~~ incornE 
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Provided that— 


(i) the income.tax payable by a domestic 
company, being a company in which the publio 
are substantially interested, the total income 
of which exceeds Rg. 1.00,000, shall not 
exceed the aggregate of — 

_ (a) the income.tax which would have. Been 

payable by the company if its total income had 
been Rs. 1,00,000 (the income of Rg. 1,00,000 
for this purpose being computed ag if such 


income included income from various sources - 


in the game proportion as the total income of 
the company); and 

(b) eighty per cent. of the amount by which 
its total income exceeds Rs. 1,00,000;. - 

(ii) the income tax payable by a domestic 
. Company, not being a company in which the 
publio are substantially interested. which is 
Bn industrial company and the total income 
of which exceeds Rs. 2,00,000, shall aor 
exceed the aggregate of — 

fa) the income tax which would have = 
payable by the company if.its total income 
-had been Rg. 2,00,000 (the income of 
Bs. 2,00,000 for this purpose being computed 


as if such income included income from vari. 


ous sources in the game proportion as the total 
income of the company); and 


(b) eighty per cent. of the amount by which 
- ibs total income exceeds Rs. 2,00,000. 


Il. In the case of a company other than a 
domestic company, — 


(i) on so much of the 
total income aa Consists 
oi - 

(a) royalties received 
from an Indian concern 
in pursuance of an agres. ` 
ment made by it with 
the [ndian concern after 
the 31st day of March, 
1961 but before the 1st 
day of April, 1976, or 

(b) fees for rendering : 
technical services receiv- 
ed from an Indian con- 
gern in pursuance of an 
agreement made by_ it 
with the Indian concern 
after the 29th day of 


February, 1964 but 

before the ist day of 

April, 1976, ` 

and where such agree- 50 per 
ment has, in either case, cent.; 


been approved by the 
Central Government 

(ii) on the balance, if 70 per” 
any, of the total income cent. 
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Surcharge on income-taz 


The smount of income.tax computed in 
accordance with the preceding provisions of 
this Paragraph shall be increased by a sur. 
charge calculated at the rate of five per cent. 
of auch income tax. 


PART II 


Rates for deduction of tax at 
source tn certain cases 


In every case in which under the provisions 
of sections 193, 194, 194A, 194B, 194BB, 
194D and 195 of the Income.iax Act, tax is 
to be deducted at the rates in force, deduction 
shall be made from the income subject to 
deduction at the following rates :— 





~ Income-tax 


: Rate of Rate of 
l income tax surcharge 








1. In the case of a 
person other than a 
company ~~ 

(a) where the person 
is resident in India — 


~~ 


{i) on income by way 10 per Nil; 
of interest other than cent. 
“Interest on securities” 

(ii) on income by way 30 per 4.5 per 
of winnings from cent. cent.; 
lotteries and oroasword 
puzzles 
’ (iii) onincoms by way 30 per 4.5 per 
of winnings from horse gent, cent.} 
races 

(iv) on income byway. 10 per Nil; 
of insurance commission cent. 

(v) on any other in. 20 per 3 per 
come (excluding interest cent. cent.; 


payable on a- tax froe 
security) 
(b) where the person 
is not resident in India — 
(i) on the whole income 
(excluding interest pay- 
able on a tax.frea secu. 


rity) 


jncome-tax at 30 
per cent. and sur- 
charge at 4.5 per 
per cent, of the 
amount of the in- 
come, 

or 


_income-tax and 
surcharge on in. 
come-tax in res- 
pect of the income: 
at the rates pre. 
scribed in Bub- 
Paragraph I of 
Paragraph A of 
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Raté of 


Income.tax 
Rate of 


income-tax Surcharge 


t 
(ii) on income by way of 
interest payable on: a tax. 
fres security a 
2. In the case of a com. 
. (a) where the company 
is & domestic company — 
(i) on income by way of 
interest other than “Inte. 
rest on securities” 


` (ii) on any other income ' 


(exoluding interest pay- 
able on a tax.free geou- 
rity) | 
(b) where the company 
is not a domestic com. 
pany f 
(i) on income by way 


of dividends payable by. 


any domestic company 
(ii) on income by way 
of royalty payable by an 
indian concern in pursu. 
ance of an sgreement 
made by it with the 
Indian concern after tha 


31st day of March, 1976, 


where suh royalty is in 
consideration for the 
transfer of all or any 
rights (including the grant. 
ing of a license) in reg- 
pect of copyright in any 
book on & subject referred 
to in the proviso to sub- 
section (1A) of section 115A 


of the Income.tex Act, to . 


the Indian concern 

(iii) on income by way 
. of royalty [not being ro. 
yalty of the nature ra- 
ferred to in gub-item (b) 
(ii)] payable by an Indian 
concern in pursuance of 
an agreement made by it 
with the Indian concern 
and which has been ap. 
proved by the Central 
Government,— 


Part III of this 
Schedule, if such 
income had been 


the total income, 
whichever is hi- 
gher; l 
15 per 2.25 per 
cent. cent. 
20 per 1 per 
cent. cent; 
22 pər 1 per 
cent. cent.; 
25 par Nil; 
cent. 
40 per Nil; 
cont. 
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Income.-tax 
‘Rate of 
income-tax surcharg@ 


“Rate of 





(A) where the agree- 
ment is made after the 
Sist day of March, 1961 
but before the 1st day of, 
April, 1976 


(B) where the agree- 


“ment ig made after the 


31st day of March, 1976 — 


(1) on so much of the 
amount of such income as 
consists of lamp sum con. 
sideration for the transfer 
outside India of, or the 
imparting of information 
outside India in respect 
of, any data. documenta- 
tion, drawing or specifi- 
cation relating to any 
patent, invention. model, 
design, secret formula or 
process, or trade mark or 
similar property 


(2) on the. balance, if 


pny, of such income ` 


(iv) on income by way 
of fees for technical ser- 
vices payable by an Indian 
concern in pursuance of 
an agreement made by it 


_ with the Indian concern 


and which hag been ap- 
proved by the Central 
Government— 


. (A) where the agree- 
ment is made after the 
29th day of February, 
1964 but before the Ist 
day of April, 1976 


(B) where the agree- 
ment is made after the 
31st day of March, 1976 


(v) on income by way. 
of interest payable on a 
tax-free security 


(vi) on any other in. 
come 


50 per 2.8 “par 


cent. 


40 per | 


cent, 


50 per 
cent. 


' 40 per 
cent. 


44 per 
cent. 


70 per 
cent. 


conb; 


Nil; 


2.5 par 
cent.; 


Nil; 


2.9 per 


- cenk; 


3.5 per 
cent. 
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PART III 


Rates for calculating or charging income- tax 
in certain cases, deducting tncome-tax from 
income chargeable under the head "' Salaries” 


or any payment referred to in sub.seotton (9) 


of section 80H and computing “advances taz”. 


In cages in which income.tax has to ba cal- 
culated under the first proviso to sub-geo- 
tion (5) of section 132 of the Income.tax Act 
or charged under sub-section (4) of section 172 
-or sub-section (2) of section 174 or section 175 
-or sub-section (2) of section 176 of the said Act 
‘or deducted under section 192 of the said Act 
from income Ghargeable under the head 
“‘Balaries” or deducted under sub-section (9) 
-of section 80K of the seid Act from any pay- 
ment referred to in the said sub-section (9) 
or in which the “advance tax” payable under 
‘Chapter XVIL[-O of the said Act has to be 
computed, at the rate or rates in force, such 
income. tax or, as the case may be, “advance 
tax” (not being ‘advance tax” in respect of 
‘any income chargeable to tax under Chap. 
ter XII or section 164 of the Income-tax Act 
at the rates ag specified, in that Ohapter or 
section), shall be go calculated, charged, 
deducted or computed at the following rate 
‘Or rateg:—- á ' 

Paragraph A 
Sub.Paragraph I 


In the case of every individual or Hindu 
undivided family or unregistered firm or 
-other association of persons or body of indivi- 
‘duals, whether incorporated or not, or every 
artificial juridical person referred to in gub. 
‘clanse (vii) of clause (31) of section 2 of the 
Income-tax Act, not being a case to which 
‘Sub-paragraph II of this Paragraph or any 
‘other Paragraph of this Part applies,— 


Rates of incomse-tax 
(1) where the total in. Nil; 


come does not exceed ~ 
‘Rg. 8,000 
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but does not exceed amount by which 


Bg. 30,000 the total income 
- exceeds Rs. 25,000; 

(6) where thetotalin. Rs. 4,700 plus 40 
come exceeds Rs.30,000 per cent. of tha 
but doeg not exceed amount by which 
Ra. 50,000 the totel income 


exceeds Rg. 30,000; 
Rs. 12,700 plus 50 
per cent. of the 
amount by which 


(7) where the total in- 
come exceeds Rg, 50,000 
but does not exceed 


Rs. 70,000 the total income ex- 
| ceeds Rs. 50,000; 

(8) where the totalin- Rs. 22,700 plus 55 
come exceeds Rs.70,000 per cent. of the 
but doea not exceed amount by which 
Rs. 1,00,000 the total income 
exceeds Rs. 70,000; 

(9) where the totalin- Rg. 39.200 plus 60 


come exceeds Rg.1,00,000 per cent. of the 
amount by which 
the total income eX. 


ceeds Ra. 1,00,000: 


Provided that for the purposes of this Sub. 
Paragraph, — 

(i) no income tax shall be payable on a 
total income not exceeding Rs. 10,000; 

(ii) where the total income exceeds 
Ra. 10,000 but does not exceed Rs. 10,540, 
the income-tax payable thereon shall not ex. 
ceed seventy per cent. of the amount by which 
the total income exceeds Rs. 10,000. 


Surcharge on income-tax 


The amount .of income-tax computed in 
accordance with the preceding provisions of 
this Sub-Paragraph shal! be increased by a 
surcharge for purposes of the Union calculated 
at the rate of fifteen per cent. of such income- 
tax. 

Sub-Paragraph II 


In the cage of every Hindu undivided 
family which at any time during the previous 
year has at least one member whose total 


(2) where the total in. 
‘come exceeds Ry. 8,000 
but does not exceed 
‘Rg, 15,000 


(3) where the total in. 
come exceeds Rg. 15,000 
‘bot does not exceed 
‘Rs, 20,000 


(4) where the total in- 
come exceeds Rs. 20,000 
but does rot exceed 
Rg, 25,000 


(5) where the total in- 
‘come exceeds Rs. 25,000 


15 per cent. ‘of the 
amount by which 
the total income 
exceeds Kg. 8,000; 


Rs. 1,050 plus 18 
per cent of the 
amount by which 
the total income ex. 
ceeds Rs. 15,000; 
Rs. 1,950 plus 26 
per cent. of the 
amount by which 
the totel income 


‘exceeds Rs. 20,000: 


Rs. 3,200 plus 30 
per cent. of the 


income of the previous year relevant to the 
assessment year commencing on the lst day 
of April, 1979 exceeds Rs. 10,000, — 


Rates of tncome.taxr 


(1) where the total in- 
come does not exceed 
Es. 8,000 

(2) where the total in- 
come exceeds Rs. 8,000 


but does not exceed - 
Rs. 15,000 

(3) where the total in- 
come exceeds Rsg. 18,000 
but does not exceed 


Ra. 20,000 


Nil; 


18 per cent of the 
amount by which 
the total income ex- 
ceeds Ra. 8,000; 

Rs. 1,260 plus 25 
per cent. of the 
amount by which 
the .total income 
exceeds Rs. 15,000; 
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(4) where the total in- 
come exceeds Ra, 20,000 
but does not exceed 
Rs. 25,000 


(5) where the total in. 


come exceeds Rs. 25,000 
but does not exceed 
Rea. 30,000 


(6) where the totalin- 
come exceeds Ra. 30,000 
but does not’ exceed 
Ra. 50,000 


(7) where the total in. 
come exceeds Ra. 50,000 
but does not exceed 
Rs. 70,000 


(8) where the total in- 
come exceeds Rs, 70,000 


Rs. 2,510 plus 30 
per cent. of the 
amount by which 
the total income 
exceeds Rs. 20,000; 


Rs. 4,010 plus 40 
per cent. of the 
amount by which 
the total income 
exceeds Rg. 25,000; 


Ra. 6,010 plus 60 
per cent. of the 
amount by which 
the total income 
exceeds Rs. 30,000; 


Rs. 16,010 plus 55 
per cent. of tha 
amount by which 
the total income 
exceeds Ba. 50,000; 


Rs. 27,010 plus 60 
per cent. of the 


amount by which - 


the total income 
exceeds Ra. 70,000: 
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(3) where the total Ra. 4,000 plus 40 
income exceed Ks.20,000 per cent of the 
amount by which. 

the total income ex- 

ceeds Rs. 20,000. ” 


Surcharge on income-tax 


The amount of income-iax computed in. 
accordance with the preceding provisions of 
this Paragraph shall be increased by a sur. 
charge for purposes of the Union calculated: 
at the rate of fifteen per cent of such income- 
tax.. 


Paragraph O 
Sub.Paragraph I 


In the casa of every registered firm, not 
being a case to which Sub.Paragraph II of this 
Paragraph applies, — 


Rates of sncome-taz 


(1) where the total Nel = 
income does not exceed 


Rag. 10,000 
(2) where the total 6 per cent. of the 
income exceeds Rs. amount by which 


Provided that for the purposes of this Sub. 
Paragraph, — 


(i) no.income.tax shall be i on a total 
income not exceeding Rs, 10,000; 


(ii) where the total income exceeds Ra, 
10,000 but does not exceed. Rs. 10,690, the 
income-tax payable thereon shall not oxceed 
seventy per cent. of the amount by which the 
total income exceeds Rs. 10,000. 


Surcharge on wncome.tac 


The amount of income-tax computed in 
accordance with the preceding provisions of 
this Sub.Paragraph shall be increased by a 
surcharge for purposes of the Union caloulated 
at the rate of fifteen per cent. of such income. 


10,000 but does not ex- 
ceed Ra, 25,000 


(3) where tha total 


income exceeds Ra. 
25,000 but does not 
exceed Ra. 50,000 


(4) where the total 
income exceeds. Kas. 
60,000 but does not 
exceed Reg. 1,00,000 


(6) where the total 
income exceeds Ks. 
1,00,000 


the total income eg- 
ceeds Ra. 10,000; 


Es. 750 plus T per 
cent of the amount 
by which the total 
income exceeds Rs. 
25,000; 


Ba. 2,500 plus 15 
per cent. of ‘the. 
amount by which 
the total income 
exceeds Ra. 50,000; 


Ra. 10, 000 plus 24 
per cent.. of the 


‘amount by which 


the total income ex~ 
ceeds Rs. 1,00,000, 


bax. 


Paragraph B 


Pol 


In the case of every co-operative society, — 
Rates of income. taz 


(1) where the total 
income does not exceed 
Rs. 10,000 


(2) where the total in- 
eome exeseds Ra. 10,000 
but does not exceed Rg. 
20,000 ; 


15 per cent. of the 
total income. 


Rs. 1,800 plus 25 
per cent of the 


‘amount by which 


the total income ex. 
ceeds Rg. 10.000; 


Surcharge on tncome.tax 


The amount of income-tax computed in 
accordance with the preceding provisions of 
thia Sub.Paragraph shall be increased by a 
surcharge for purposes of the Union calculated 
at the rate of fifteen per cent. of such income. 
tax. 

‘Sub.Paragraph IT 


In the cage of every registered firm whose _ 


total income includes income derived from a 
profession carried on by it and the income so 
included is. not less than fifty. one per cent. of 
such total income, — ` 
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Rates of income-tax 


(1) where the total in- 
come does not exceed 
Rs. 10,000 


(2) where the total in- 


come exceeds Rs. 10,000 
but does not exceed 
Rs. 25,000 


t 


(3) where the total in. 
dome exceeds Rs. 25,000 
‘but does not exceed 
Ra, 50,000 


(4) where the total in. 
come exceeds Rs, 50,000 
but does not exceed 
Es. 1,00 000 


(5) where the total in- 
come exceeds Rs, 1,00,000 


y 


Nil; 


4 per cent. of 
the amount by 


which the total . 


income exceeds 
Rs. 10,000; 


Rs. 600 plus 7 
per cent. of the 
amount by which 
the total in. 
come exceeds 
Rs. 25,000; 


Rs, 2,350 plus 
13 per cent. of 
the amount by 
which the total 


income exceeds , 


Re. 50,000; 


Re. 8,850 plus 
22 per cant. of 
the amount by 


which the total 
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Rates of wncome.tax 
I. In the case of a domestic company, — 


(1) where the company 
is a company in which the 
public are substantially 
interested, — 


(i) in a case where the 
total income does not ex. 
caed Ra. 1,00,000 


(ij) in a case where 
the total income exceeds 
Rs. 1,600,000 


{2) where the company 
is not a Company in which 
the public are substantially 
interested, : 

(i) in the case of an 
industrial company »— 

(a) where the total in- 
come does not exceed 
Rs. 2,00,000 


(b) where the total in. 
come exceeds Ra. 2,00,000 


(ii) in any other cage 


- 45 per cent. of 
the total income; 


55 per cent. of © 
the total income; 


$ 


55 per cent. of 
the total income; 


60 per cent. of 
the total income; 
95 per cent. of 
the total income; 


income é@xceeds 
Rs. 1,00,000. — 


Surcharge on income taz 


The amount of income-tax computed in 
accordance with the preceding. provisions of 
this Sub-Paragraph shall be increased by a 
surcharge for purposes of the Union cslonlated 
at the rate of fifteen per cent. of such income. 
tax, 


Explanation. — For the purposes of this 
Paragraph. ‘registered firm” includes an un- 
registered firm assessed as a registered firm 
under clause (b) of section 183 of the Income. 
tax Act. 
Paragraph D 


In the cage of every local authority, `- 


- Rates of tncome.tax 


On the whole of the total 50 per cent, 
income 
Surcharge on wncoms-tax 


The amount of income.tax computed at the 
rate hereinbefore specified shall be increased 
by a surcharge for purposes of the Union eal- 
culated st the rate of fifteen per cent. of such 
incoms.tax. 

Paragraph E 


In the case of s company,— 


Provided that— 


(i) the income.tax payable by a domestia 
company, being @ company in which the pub. 
lic are substantially interested. the total 
income of which exceeds Rs. 1,00,000 shall 
not exceed the aggregate of— 


(at the income.tax which would have been 
payable by the company if its total income 
had been Rs. 1,00,000 (the income of 
Ra. 1,00,000 for this purpore being computed 
as if guch jncoms included income from 
various sources in the same proportion ag the 
total income of the company); and 


(b) eighty per cent. of the amount by which 
ita total income exceeds Rg. 1,00,000; 


(ii) the income tax payable by a domestia 
company, not being a company in which the 
public are substantially interested, which is an 
industriel company and the total income of 
which exceeds Rs. 2,00,000, shall not exceed 
the aggregate of—' 


(a) the income.tax which would have been 
payable by the company if its total income 
had been Rs. 2,00,000 (ihe income of 
Ra. 2,00,000 for this purpose being computed 
ag if such income included income from 
various sources in the game proportion as the 
total income of the company); and 


(b) eighty per cent. of the amount by which 
its total income exceeds Rs. 2,00,000. 


—_— ww 
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II. In the casa of a company other than a 
domestic company, — 


(i) on so much of the total 
income as consists of— | 


(a) royalties received from 
an Indian toncern in pursu. 
ance of an agreement made 
by it with the Indian concern 
after the 31st day of March, 
1961 but before the Ist day 
of April, 1976, or 


_(b) fees for rendering tech. 
nical services received from 
an Indian concern in pursu. 
ance of an agresment made 
by it with the Indian concern 
after the 29th day of 
February, 1964 bat before 
the lst day of April, 1976, 
and where such agreement 
has, in either case, been ap- 
proved by the Central Qov- 
ernment : 


50 per cenk ; 


(ii) on the balance, if any, 70 per cent. 


of the total income 


Surcharge on incomeé-tax 


The amount of income tax computed in 
accordance with the preceding provisions of 
this Paragraph shall be increased by a gur- 
sharge calculated at the rate of five per cont. 
of such income: tax. 


PART IV 
[See gection 2 (7) (e)] 


RULES FOR COMPUTATION OF NET 
AGRICULTURAL INCOME 


Rule 1.—Agricultural income of the nature 
‘yoferred to in gub-clauae (a) :of clause (1) of 
nection 2 of the Income-tax Act shall be com- 
puted as if if were income chargeable to in- 
come tax under that Act under the head 
‘Income from. other sources’’ and the provi- 
gions of gections 57 to 59 of that Act shall, go 
far ag may be, apply accordingly : 


Provided that sub-section (2) of section 58 
shall apply subject to the modification ihat 
the reference to section 40A therein shall be 
construed as not including a reference 10 sub. 
sections (3) and (4) of section 40A. l 


Rule 3, — Agricultural i income of the nature 
referred to in sub-clause (b) or sub-clause (o) 
of clause (1) of section 2 of the Income-tax 
Act fother than income derived from any 

building required as a dwelling’ house by the 
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reseiver of the rent or revenue or the culti- 
vator or the receiver of rent.in kind referred 
to in the said sub.olauge (c)] shall ba comput- 
ed as if it were income chargeable to income-' 
tax under that Act under the head ‘'Profits. 
and gains of business or’ profession” and the 
provisions of sections 30, 31, 32, 34, 36, 37, 
38, 40, 40A [other than sub seotions (3) and. 
(4) thereof], 41, 43 and 43A of the Inoome- 
tax Act shall, go far ag may be, apply ac- 
cordingly,  - 


Rule 3.— Agricultural income of the nature 
referred to in sub clause fo) of clause (1) of 
section 2 of the Income tax Act, being income 
derived from any building required ag a. 
dwelling house by the receiver of the rent or- 
revenue or the cultivator or the receiver of 
rent.in kind referred to in the said sub. 
clause (c) shall be computed as if it were in- 
come chargeable to income tax under that Act: 
under the head ‘‘Income from houses property” 
and the provisions of sections 23 to 27 of that. 
Act shall, so far aa may be, apply accord. 
ingly : 


Provided that sub-section (2) of the said 
section 23 shali apply subject to the modifica. 
tions that the references to ‘‘total income” 
therein shall. be construed as references to net 
agricultural income and that the words, 
figures and letter “and before making any 
deduction under pene VIA” gball be 
omitted. 


Rule 4. — Notwithstending anything con. 
tained in any other provisions of these rules, 
in a cage where the agsessee derives income 
from: sale of tea grown and manufactured by 
him in India, such income shall be computed 
in accordance with rule 8 of the Income.tax 
Rules, 1962, and sixty per cent. of such 
income shall be regarded ag the agricultura} 
income of the asseagee. 


Rule 5. — Whore the assesses is a partner 
of ‘a registered firm or an unregistered firm 
assessed ag a registered firm under clause (b) 
of section 183 of the Income-tax Act, which 
in the ‘previous year has any agricultural 
income, or is a partner of an unregistered 
firm which hag not been assessed as a regia- 
tered firm under clause (b) of the said sec- 
tion 183 and which in the previous year hag ~ 
either no income chargeable to tax under the 
Income-tax Act or has total income not 
exceeding the maximum amount noi charge- 
able to tax-in the case of an unregistered firm 
but has any agricultural income, then, the 
agricultural income or loss of the firm shall 
be computed in accordance with these rules 
and his share in the agricultural income or ~ 
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loss of the firm shall be computed in the 
manner laid down in sub-section- (1), sub. 


pection (8) and sub-section (3) of section 67 


of the Income-tax Act and the share so com- 
puted shall be regared as the See 
income or loss of the assesses. 


Rule 6. — Where the assesaee is & Saas 
of an asgodiation of persons or a body of 
individuals (other than a Hindu undivided 
family, a company ora firm) which in the 
previous year has either no income chargeable 
to tax under the Income-tax Act or hag total 
mcome not exceeding the maximum amount 
not chargeable to tax in the case of an asgo- 
ciation of persons or a body of individuals 
(other than a Hindu undivided family, a 
company or & firm) but has any agricultural 
income, then. the agricultural income or loss 
ef tha association or body shall be computed 
in accordance with thes3 rules and the share 
of the assesgee in the agricultural income or 
loss so computed shall be regarded ag the 
agricultural income or loss of the agsessea. 


` Bule 7. — Where the reguli of the com. 
putation for the previous -year in respect of 
any source of agricultural income is a logs, 
puch loss shall be set off against the income 
ef the assesses, if any, for that previous year 
from any other gource of agricultural income: 


Provided that where the assessea is & 
“Partner of an unregistered firm which has 
mot been assessed as æ registered firm under 
elauso (b) of section 183 of the Income.tax 
Aot or ig a member of an association of persons 
or & body of individuals and the share of the 
asgessee in the agricultural income of the 
firm, association or body, as the case may be, 
is a logs, such logs sball not be set off against 
any income of the assessee from any’ other 
‘source of agricultural income. 


Rule 8 — Any sum payable by the assesase 
en account of any tax levied by the State 
Government on the agricultural income shall 
be deducted in computing. the agricultural 
income. 


Rule 9. — (1) Where the asgessee has, in 
the previous year relevant to the assessment 
year commencing on the Ist day of April, 
1978. any agricultural income and the net 
result of the computation of the agricoliural 
inoome of the assessee for any one or more of 
the previous yeard relevant to the assessment 
years commencing on the lat day of April, 
1974 or the 1st day of April, 1975 or the lst 
day of April, 1976 or the ist day of April, 
1977, is a loss, then, for the purposes of aub. 
section (2) of section 2 of thig Act, — 


(i) the loss so computed for the previous 
year relevant to the assessment year commens. 
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ing on the 1st day of April, 1974, to the. 
extent, if any, such loss has not been set off 
ageinst the agricultural income for the pre- 
vious year relevant to the assessment year: 
commencing on the Ist day of April. 1975 or 
the lat day of April, 1976 or the lsti day of 
April, 1977, 


(ij)-the loss so computed for the previous. 
yoar relevant to the assessment year com. 
menging on the lst day of April. 1975, to the- 
extent, if any. such loss has not been set off 
against the agricultural income for the pre- 
vious year relevant to the assessment year 
commencing on the lst day of April, 1976 or 
the lst day of April, 1977, 


(iii) the loss so computed for the previous. 
year relevant to the assessment year com. 
mencing on the 1st day of April, 1976, to the: 
extent, if sny, such loss hag not. been get off 
against the agricultural income for the previ. 
ous year relevant to the assessment year com. 
mencing on the Ist day of April, 1977, and 

(iv) the logs so computed for the previous. 
year :relevant to. the agsesament year com- 
mending on the 1st day of April, 1977, 
shall be got off. against the agricultural income 
of the agsessea for the previous year relevant. 
fo the assessment year commencing on the 
lat day of April, 1978, 


(2) Where tho assesses hag, in the previous- 
year relevant to the assessment year com. 
mending an the lst day of April, 1979 or, if. 
by virtue of any provision of the Income-tax 
Act, income-tax is to be charged in respect 
of the income ‘of a period other than that 
previous year. in such other period, any agris 
cultural income and tha net result of tha 
computation of the agricultural income of the 
asseasee for any one or more of the previous, 
years -relevant fo the assessment years com.. 
menging on the Igt day of April, 1974 or the 
lat day of April, 1975 or the Ist day of April,. 
1976 or the ls: day of April, 1977 or the Lat. 
day of April, 1978 ig a logs, then, for the 
ees of sub.section (6) of section 2 of thia. 

ot" 


(i) the loss so computed for the previous. 
year relevant to the assessment year com- 
mencing on the lst day of April, 1974, to the. 
extent, if any, such loss hag not been set off 
against the agricultural income for the previ. 
oug year relevant to the assessment yoar com. 
menging on the Ist day of April, 1975 or the. 
ist day of April, 1976 or the ist day of 1977 
or the 1st day of April, 1978, 


(ii) the loss so computed for the previous. 
year relevant to the assessment year com- 
mencing on the Ist day of April, 1975, to the 
extent, if any, Such loss has not been set off: 
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against the agricultural income for the previ- 
ous year relevant to the assessment year 
commencing on the Ist day of April. 1976 or 
the lət day of April, 1977 or the Ist day of 
April, 1978, 


(iii) the logs go ere for the previous 
year relevant to the assessment year com. 
mencing on the 1st day of April, 1976. to the 
extent, if any, such logs has not been set off 
‘against the agricultural income for the previ- 
ous year relevant to the assessment year com. 
mencing on the Ist day of ie 1977 ‘or the 
dst day of April, 1978, 


(iv) the loss go computed- for the previous 
yoar relevant to the assessment year coma 
menging on the Ist day of April, 1977, to the 
extent if any, such logs has not been set off 
against the agricaltural income for the pre- 
vious year relevant to the -assessment year 
commencing on the Ist day of April, 1978, 
‘and 

(v) the loss so computed for the previous 
year relevant to the assessment year oom- 
mencing on the 1st day of April, 1978, 
shall be set off against the agricultural Incomes 
of the assessee for the previous: year relevant 
to the assessment year’ commending on the 


` Ist day of April, 1979 or the period aforesaid.. 


(3) Where a change has occurred in the 
constitution of a firm, nothing in sub-rule (1) 
or sub-rule (2) shall entitle the firm to set off 
go much of the loss proportionate to the share 
of a retired or deceased partner computed in 
the manner laid down in sub-section (1), sub- 
section (2) and sub.gection (3) of section 67 
of the Income-tax Act ag exceeds hig share of 
- profits, if any, of the previous year in the 

Bm, or entitle any partner to the benefit of 
any portion of the said loss (computed in the 
manner aforesaid) which is not apportionable 

to him. 

' . (4) Whers any person deriving any agri- 
l caltoral income from any source has been 
succeeded in such capacity by another person, 
otherwise than by inheritance, nothing in 
sub-rule (1) or sub. rule (2) shall entitle any 
person, other ‘than the person incurring the 
Joss. to have it set off under sub-rule (1) or, 
as the cage may be, sub.rale (2). 

` (5) Notwithstanding anything contained in 
this rule, no loss which has not been deter. 
mined by the f{ncome. tax Officer under the 
provisions of these rules, or the rules con. 
tained in Part LV of the First Schedule to the 
- Finance Act, 1974, or of the First Schedule 
to the Finance Act. 1975, or of the First 
Schedule to the Finance Act, 1976, or of the 


First Schedule to the Finance (No. 2) Aot, 


1977, shall be set off under sub-rule (1) or, 
‘ag the case may be, sub-rule (2), 
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Rule 10. — Where the ‘net result of the 
computation made in accordance with these 
rules is a logs, the loss g3 computed shall be 
ignored and the net agricultural income shall. 
be deemed to be nil. 

Rule 11.—The provisions of the Income-tax 
Act relating to procedure for assessment (in. 
cluding the provisions of section 288A relating 
to rounding off of income) ghall, with the 
necessary modifications, apply in relation to 
the computation of the net agricultural income 
of the assessse as they apply i in relation to the 
assessment of the total income. 

Rule 12. — For the purposes of computing 
the net sgricultural income of the assegsee, 
the Income tax Officer shall have the same 
powers as he has under the Income-tax Aot 
for the purposes of assessment of the total 
income, 


THE INTEREST ACT, 1978 . 
(Act No, 14 of 1978)* “ 
[31st March, 1978] 


An Act is consolidate and amend the law 
relating to the allowance of interest in 
certain cases, l 


Be it enacted by Parliament in the 
Twenty-ninth Year of the Republic of 
India as follows:— 

1. Short title, extent and commence- 
ment. — (1) This Act may be called the . 
Interest Act, 1978. 


(2) It extends to the whole of India 
except the State of Jammu and Kashmir, 


- (3) It shall come into force on such 
date as the Central Government may, by. 
notification in .the Official Gazette, 
appoint. 

2. Definitions, — In this Act, unless 
the context otherwise requires,— 

(a) “court” includes a tribunal and 
an arbitrator; ) 
= (b) “current rate of interest” means 
the highest of thé maximum rates at 
which interest may be paid on different 
classes of deposits (other than - those 
maintained in savings account or those 
maintained by charitable or religious 
institutions) by different classes of sche- 
duled banksin accordance with the direc~ 
tions given or issued to banking compa- 
nies generally by the Reserve Bank of 
India under the Banking Regulation Act,. 
11949. 


(*) Received the assent of the President 
on 31-3-1978, Act published in Gaz. of 
India; 31-3-1978, Part II-S, 1, Ext. p.- 107. 
For Statement of Objects and Reasons, 
see Gaz. of India, 16-12-1977, Part Il~ 
S, 2, Ext. p. 886. 
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Explanation In this clause, ‘“sche- 
duled bank” means a bank, mot being a 
co-operative bank, transacting any busi- 
ness authorised by the Banking Regula- 
tion Act, 1949; 


(c) “debt” means any liability for an 
ascertained sum of money and includes 
a débt payable in kind, but does not 
include a judgment debt; 


(d) “personal injuries” includes any 
disease and any impairment of a per- 
son’s physical or mental condition; 


(e) all other words and expressions 
used herein but not defined and defined 
in the Reserve Bank of India Act, 1934, 
shall have the meanings respectively 
assigned to them in that Act. 


3. Power of court to allow interest.— 
(1) In any proceedings for the recovery 
of any debt or damages or in any proceed- 
ings in which a claim for interest in 
respect of any debt or damages already 
‘paid is made, the court may, if it thinks 
fit, allow interest to the person entitled 
to the debt or damages or to the person 
making such claim, as the case may be, 
at a rate not exceeding the current rate 
of interest, for the whole or part of the 
following period, that is to say,-— 


(a) if the proceedings relate to a debt 
payable by virtue of -a-written instru- 
ment at a certain time, then, from the 
date when the debt is payable to the 
~ date of institution of the proceedings; 


. (b) if the proceedings do not relate to 
any such debt, then, from the date men- 
tioned in this regard in a written notice 
given by the person entitled or the per- 
son making the claim to the person liable 
that interest will be claimed, to the date 
‘of institution of the proceedings: 


Provided that where the amount of the 
debt or damages has been repaid before 
the institution of the proceedings, interest, 
shall not be allowed under this ‘section 
for the period after such repayment. 


. (2) Where, in any such proceedings 
as are mentioned in sub-section (1),— 

(a) judgment, order or award is given 
for a sum which, apart from interest on 
damages, exceeds four thousand rupees, 
and 


(b) the sum represents or includes. 
damages in respect of personal injuries 
to the plaintiff or any other person or in 
respect of a person's death, 


then, the power conferred by that sub- 
section shall be exercised so as to include 
an that sum interest on those damages or 
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on such part of them ‘as the court consi- 
ders appropriate for the whole or part of 
the period from the date mentioned in 
the notice to the date of institution of the 
proceedings, unless’ the court is satisfied 
that there are special reasons why no 
interest should be given in respect of 
those damages. 

(3) Nothing in this section, — 

(a) shall apply in relation to— 


(i) any debt or damages upon 
interest ig payable as of right, by 
of any agreement; or 

(ii) -any debt or damages upon 
payment of interest is barred, by 
of an express agreement; 

(b) shall affect— 

(i) the compensation recoverable for 
the dishonour of a bill of exchange, pro- 
missory note or cheque, as defined in 
Negotiable Instruments Act, 1881; or 


(ii) the provisions of rule 2 of Order 
II of the First Schedule to the Code of 
Civil Procedure, 1908; 


(c): shall-empower the court to award 
interest upon interest. 


4. Interest payable under certain 
enactments. — (1) Notwithstanding any- 
thing contained in section 3, interest shall 
be payable in all cases in which it is 
payable by virtue of any enactment or 
other rule of law or usage having the 
force of law. 

(2) Notwithstanding as aforesaid, and 
without prejudice to the generality of the 
provisions of sub-section -(1), the court 
shall, in each of the following cases, 
allow interest from the date specified be- 
low’ to the date of institution of the pro- 
ceedings at such rate as the court may 
consider reasonable, unless the court is- 
satisfied that there are special reasons 


which 
virtue 


which 
virtue 


why interest should not be allowed, 
namely:— 
(a) where money or other property 


has been deposited as security for the 
performance of an obligation imposed by 
law or contract from the date of the 
deposit; 

(b) where the obligation to pay money 
or restore any property arises by virtue 
of a fiduciary relationship, from the date 
of the cause of action; _ 

- (ec) where money or other property is 
obtained or retained by fraud; from the 
date of the cause of action; 

(d) where the claim is for dower or 
maintenance, from the date of the cause 
of action, 
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5. Section 34 of the 
Procedure, 1908 to apply. — Nothing in 
this Act shall affect the provisions of 
section 34 of the Code of Civil Proce- 
dure; 1908. - 


6. Repeal and saving. — (1) As from 
the commencement of this Act, the In- 
terest Act, 1839 and any other law cor- 
responding thereto in force in any State 
immediately before such commencement 
shall stand repealed. 


(2) The provisions of this Act shall 


not apply to any suit or other legal pro--- 


ceeding pending at the commencement 
of this Act and the provisions of the cor- 
responding law applicable immediately 
before such commencement shall, not- 
withstanding the repeal of such law by 
sub-section (1), continue to apply to such 
suit or other legal proceeding. 


(3) The mention of particular matters 
in sub-section (2) shall not be held to 
prejudice or affect the general applica- 
tion of section 6 of the General Clauses 
Act, 1897, with regard to the effect of 
repeal, 


THE CONSTITUTION (FORTY-_ 
THIRD AMENDMENT) ACT, 
1977* 

[13th April, 1978] 
An Act further to amend the Constitu- 
tion of India. 


Be it enacted by Parliament in the Twenty. 
eighth Year of the Republic of India as 
follows :— 


1. Short title. —This Act may becalled THE 
CONSTITUTION (FORTY-THIRD AMEND- 
MENT), AOT, 1977. 


2, Omission of article 31D. — Arti. 
ele 31D of the Constitution shall be omitted. 


3. Omission of article 32A. — (1) Arti- 
cle 32A of the Constitution shall be omitted. 


(2) Any proceedings pending before the 
Supreme Oourt under article 32 of the Con- 
stitution immediately before the commence- 
ment of this Act may be dealt with by the 
Supreme Court ag if the said article 32A had 
been omitted with effect on and from the 1st 
Jay of February, 1977. 


4, Omission of article 131A, — (1) Arti. 
131A of the Constitution shall be omitted. 


[*] Received the assent of the President on 
{8-4-1978 Act Published in Gaz. of India; 
13-4.1978, Part. II-S, 1, Ext., p. 117. 

For Statement of Objects and Reasons, see 
Gaz. of India, 16-12-1977, Part II-S, 2, Ext., 


p. 890 
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(2) Notwithstanding anything contained in 
sub-section (1), where immediately betore tha 
commencement of this Act any reference made 
by a High Court under the said article 131A. 
is pending before the Supreme Court, the 
Supreme Court may, having regard to— 

la) the stage at which the reference ig so- 
pending ; and 

(b) the ends of justice, 
either deal with the cage as if that article had 
not been omitted or return the cage to the- 
High Court for disposal as if that article had. 
been omitted with effect on and from the 1st- 
day of February, 1977. 


5. Omission of article 144A.— (1) Arti- 
cle 144A of the Constitution shall be omitted. 

(2) Any case pending before the Supreme 
Court immediately before the commencement- 
of this Aot may be dealt with by the Supreme. 
Court as if the gaid.Art. 144A had been omitted. 
with effect on and from the 1st day of Febru.’ 
ary, 1977. 

6. Amendment of article 145. — In arti. 
cle 145 of the Constitution,— 

(a) in clause (1), in sub-clause (ac), for the- 
words, figures and letters ‘articles 131A and 
139A”, the word, figures and letter article. 
139A” ‘shall be substituted; 

(b) in clause (2), the words, figures and: 
letter “articole 144A and of” shall be omitted; 

(o) in clause (3), the words, figures and 
letter “Subject to the provisions of arti. 
cle 144A,” shall be omitted. 

7. In article 226 of the ‘Constitution, im 
clause (1), the words, figures and letters ‘'but. 
subject to the provisions of article 131A and 
article 226A” shall be omitted. 

-= 8, Omission of article 226A.—(1) arti- 
cle 226A of the Constitution shall be omitted. 

(2) Any proceedings pending before a High 
Court under article 226 of the Constitution 
Immediately before the commencement of thig 
Act may be dealt with by the High Oourt as- 
if the said article 226A had been omitted with. 
effect on and from the 1st day of February, 
1977. 

9. Amendment of article 228. — In arti= 
ole 228 of the Constitution, in the opening 
portion, the words, figures and letter, “subject 
to the provisions of article 131A,” ghall be 
omitted. 

10. Omission of article 228A.—(1) arti- 
cle 228A of the Constitution shall be omitted. 


(2) Any case pending before a High Court 
immediately before the commencement of this 
Act may be dealt with by the High. Court as 
if the said article 228A had been omitted with. 
cs on and from the ist day of February, 
1977. 
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11. Amendment of article 366.—In arti- 
cle 366 of the Constitution, clausa (4A) and 
clausa (26A) shall be omitted. 


qnm ———— 
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THE PUBLIC SECTOR IRON AND 
_ STEEL COMPANIES (RESTRUC- 
TURING) AND MISCELLANEOUS 
PROVISIONS ACT, 1978 
(Act No 16 of 1978)* : 
[30th April, 1978] 
An Act to provide for restructuring of the 
iron and steel companies in the public 
sector so as to secure better manage- 
ment and greater efficiency in their 
working and for matters connected 
therewith or incidental thereto. 


Ba it enacted by Parliament in the Twenty- 
ninth Year of the Republic of India as 


follows :— 
OHAPTHR I 


PRELIMINARY 


1. Short title and commencement. — 
(1) Thig Act may be called THE PUBLIO 


. SECTOR IRON AND STEEL COMPANIES 


(RESTRUCTURING) AND MISCELLANE. 
OUS PROVISIONS AOT, 1978. 
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[*] Received the assent of the President on 
30-4.1978, Act published in a of India; 
$0-4-1078, Part II-S. l, Ext. p. 151 


For Statement of Objects and Hessen’: see 
Gaz. of India; 22-12-1977, Part- ILS. 
Ext., p. 989. 
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(2) It shall come into force on such date as 
the Oentral Government may, by notification 
in the Official Gazette, appoint 


2. Definitions. —(1) In this Act, unlegg 
the context otherwise requires,— 

(a) ‘appointed day” means the date on 
which this Act comes into force: 

(b) "Companies Act” means the Companies 
Act, 1956; 


(o) “corresponding unit”, in relation to— 

(i) the Integral Company, meang that unit 
of the Integral Company which corresponds to 
the unit of the ‘dissolved company or the’ 
transferred Company in which the concerned 
officer or other employee was holding office 
before the transfer of the gaid unit; 


(ii) a transferee company, means that unit 
-OË & transferee Company which corresponda to 


the unit of the dissolved company in which’ 


the concerned officer or other. employee was 
holding office before the transfer of the said 
unit; 

(d) "dissolved company” means a company 
specified in the First Schedule; 

(e) ‘Integral: Company” means the Steel 
Authority. of India Limited, a company formed 
and registered under the Companies Act having 
itg registered office at New pene 


(t) “transferee company” means the com. 
pany to which the undertakings of a dissolved 
company or of a transferred ‘unit, ag the case 
. may be, stand. transferred by virtue of tha 
provisions of this Act; 

(g) ‘‘transferred company”. means, — 


(i) Metallurgical and Engineering Consul. 
tants (India) Limited, & company formed and 
registered under.the Companies Act having itg 
registered office at Ranghi: in the Biste of 
Biher; j 


' (ii) National Mineral Development Corpora- 
tion Limited, a company formed and registered 
_under the Companies Act having its registered 
office at Hyderabad in the State of Andhra 
Pradesh; 


(iii) Hindusthan Steelworks Oonstruction 
Limited, a company formed and registered 
under the Companies Act having ita regis- 
tered office at Oaloutta in the Stata of West 
- Bengal; 

(iv) Bharat Refractories Limited, a ¢om- 
pany formed and registered under the Oom- 
panies Act having its registered office at 
Bokaro Steel City in the State of Bihar; or _. 

(v) India Firebricks and Insulation Oom. 
‘pany Limited. a company formed: and regis- 
tered under the Companies Act having ita 
registered office at Bombay in the State of 
Maharashtra; 

(h) ‘transferred unit” moans, — | 
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(i) Kiriburu Iron Ore Mines, a unit of the 
National Mineral Development Corporation 
Limited; or 

(ii) Meghahatuburu Iron Ore Project, a 
unit of the National Mineral Development 


Oorporation Limited: 


(iii) Ramgarh Refractory Plant, a unit of 
the Hindustan Steel Limited (situated near 
Ramgarh in the State of Bihar); 

(iv) Refractory Project, a unit of the 
Hindustan Steel Limited (situated at Bhilai 
in the State of Madhya Pradesh); or ~ 

(v) Sillimanite Mines, a unit of the Hindus- 
tan Steel Limited (situated in the State of 
Meghalaya). | 

(2) Words and expressions used herein ca 
not defined but defined in the Companies Act - 
have the meaninga respectively assigned to 
them in that Act. | l 

3. “Undertaking’—meaning of. — For 
the purposes of this Aci, the undertaking of a 
dissolved company or of a transferred unit 
shall be deemed to include all assets, rights, 
leageholds (including mining leases, if any), 
industrial or other licences, powers, authori- 
ties and privileges and all property, movable 
and immovable, including lands, buildings, 
works, mines, workshops, projects, smelters, 
stores, instruments, machinery, automobiles 
and other vehicles, cash or bank balances, 
cash in hand, investments, and book debts and 
all other rights and interests in, or arising 
out of, auch property as were immediately 
before tte appointed day in the ownership, 
possession, power or control of the dissolved 
company or the transferred unit, ag the case 
may be (whether within or without India), - 
and all books of account, registers, mapa 
drawings, records of survey and all other 
documents of whatever nature relating thereto, 
and shall also be deemed to include all bor. 
rowingg, liabilities and obligations of whatever 
kind of the dissolved company or the trang- 
ferred unit. 

- Haplanaison. —Reference in this section to 
an undertaking of a transferred unit shall be 
deemed to be a reference to so much of tha 
undertaking of the company of which that 
forms a unit as is relatable to it ag if it were 
& Separate company. 


OHAPTER II 


DISSOLUTION, TRANSFER AND VESTING OF 
UNDERTAKINGS OF OBRTAIN OOMPANIBS 


4. Dissolution, transfer and vesting of 
undertakings of certain companies in 
Integral Company. — On the appointed day, 
the companies specified in the First Schedule 
shall stand dissolved and, subject to the provi- 
sions of sections 6 and 7, all the undertakings 
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of sach companies shall stand transferred to, 
and vest in the Integral Oompany. 


5. Transfer and vesting of Kiriburu 
Iron Ore Mines etc., Integral Company.— 
On the appointed day, the undertakings of the 
following transferred units shall stand trans- 
ferred to, and vest in, the Integral Company, 
namely :— 

(a) Kiriburu Iron Ore Mines,.a unit of the 
National Mineral Development Corporation 
Limited, and 

(b) Meghahatuburu Iron Ore Project, a anit 
of the National Mineral Development Corpo- 
ration Limited, 


6. Transfer and vesting of Refractory 
Plant etc., in the. Bharat Refractories 
Limited. — (1) On the appointed day, -the 
undertakings of the following transferred 
units shall stand transferred to, and vest in, 
the Bharat Refractories Limited, namely :— 

(4) Ramgarh Refractory Plant of the 
Hitiduastan Steel Limited (situated near Ram. 
garh in the State of Bibar), 

(b) Sillimanits Mines of the Hindustan 
Steel Limited (situated in the State of 
Meghalaya), and 

(o) Refractory Project of the Hindustan 
Steel Limited (situated at Bhilai in the State 
of Madhya Pradesh). 

(2) Notwithstanding anything contained in 
the Companies Act, as from the appointed day, 
the registered office of the Bharat Refractories 
Limited may remain at Bokaro Steel City or 
be transferred -to Ranchi. 


7. Transfer of immovable EE 
of Hindustan Steel Limited to Metallur- 
gical and Engineering Consultants (India) 
Limited. — On the appointed day, the right, 
title and interest of the Hindustan Steel Limi- 
ted in the immovable properties owned by it 
in Ranchi District of the State of Bihar, 
tagetber with liabilities and obligations in 
relation thereto, shall stand transferred to, 
and vast in, the Metallurgical and Engineering 
Consultants (India) Limited. 


OHAPTER III 
TRANSFER OF SHABES 


8. Transfer of shares held by Bokaro 
Steel Limited to Central Government. — 
On the appointed day, all the shares held by 
the Bokaro Steel Limited in the share capital 
of the Bharat Refractories Limited shall 
stend transferred to, and vest in, the Central 
Government. 


9, Transfer of shares held by Integral 
Company to Central Government. — On 
the appointed day, all the shares héld by the 
Integral Company in the share capital of each 
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Schedule ghall stand transferred to, and vert 
in, the Central Government. . 


10. Transfer of shares held by Integral 
Company to Bharat Refractories Limi- 
ted. — On the appointed day, all the shares 


held by the Integral Company in the share 


capital of the India Firebricka and Insulation 
Company Limited (a company formed and 
registered under the Companies Act having 
its registered office at Bombay in the Stata of 
Maharashtra) shall stand transferred to, and 
vest in, the Bharat Refractories Limited. 


11. Transfer of shares held by Central 
Government to Integral Company. — On . 
the appointed day, all the shares held by the 
Central Government inthe share capital of 
the Indian Iron and Steel Company Limited 
{a company under the Companies Act having 
its registered office at Oalcutta in the State of 
West Bengal) shall stand transferred to, and 
vest in, the Integral Company. 


12. Central Government, etc., deemed 
to be registered in the register of mem- 
bers of companies. — The Central Govern. 
ment, the Bharat Refractories Limited or the 
Integral Company, as the case may be, shall 
be deemed, as from the eppointed day, to 
have been registered in the register of mem- 
berg of the companies concerned as the holder 
of each share which stands transferred to. 
and vested in, each of them by virtue of the 
provisions of section 8, 9,10 or 11, as the 
case may be. 


13. Power of Central Government to 
modify amount of paid-up share capital 
of Integral Company, etc., and issue of 
shares. — (1) The Central Government. may, 
from time to time, by order published in the 
Official Gazette, specify the amount by which 
the paid-up share capital of the Integral Com- 
pany, the Bharat Refractories Limited, the 
Metallurgical and fnginesring Consultants 
(India) Limited, and the National Mineral De- 
velopment Corporation Limited shall stand re- 
duced or increased as a result of transfer of 
shares, undertakings or immovable properties, 
ag the cage may be, under the provisions of 
this Aot. 


(2) In specifying the amount under sub- 
section (1), the Central Government shall have 
regard to the following factors, namely :— 


(i) the book value of shares referred to in 
section 8, 9. 10 or 11, as the case may be, of 
the concerned company, on the appointed day, 

(ii) the net value of the undertakings of the 
dissolved company snd transferred unit, as on 
the appointed day, and 
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(iii) the book value of the immovable pro- 
perties owned by the Hindustan Stee] Limited 
referred to in section 7, as on the appointed 
day, 
as aro transferred to or from the companies 
referred to in sub.geation (1). 


` 


` (3) Every order made under sub.section (1) - 


shall be made -within a period of one year 
from the appointed day and any such ‘order 
may take effect prospectively or retrospéc- 
tively, but not with effect from a date earlier 
than the appointed day. 

(4) Any order made by the Central Govern. 
meni under this section may include a dires. 
tion for the issue or cancellation of appropriate 
number of shares so ag to give effect to the 
provisions of this Act. 


CHAPTER IV 


PROVISIONS RHUATING TO OFFICERS 
` AND EMPLOYERS 


14. Provisions relating to officers and 
other employees of dissolved compa- 
nies.—(1) Every officer (not being a director) 
or other employee holding office immediately 
- before the appointed day in a dissolved com- 
pany in rélation to any undertaking of auch 
company, other than an officer or other em. 
ployee holding such office in relation to trans- 
ferred units referred to in section 6, shall, ag 
from the appointed day, continue to hold office 
as such in the corresponding unit of the Inte- 
gral Company by the same tenure and upon 
the same terms and conditiong of service and 
with the same rights and privileges ag to 
retirement benefits as would have been ad. 
missible to him if the company in which he 
was holding office had not been dissolved and 
_ shall continue to do so unless and until such 
tenure and terms and conditions are duly 
altered by the Integral Company. 

(2) Notwithstanding anything contained in 
sub.section (1), rules relating to the conditions 
of service and Standing Orders applicable to 
the officers or other employees referred to in 


sub-section (1), ag immediately before the. 


appointed day, shall continue to apply unless 
and until they are duly altered by the Inte. 
gral Company or other authority, ag the oase 
may ba, 


15. Provisions relating to officers and 
employees of transferred units. — (1) Every 
officer or other employee holding office im- 
mediately befora the appointed day in the 
transferred unit shall, as from the sppointed 
day, continue to be an officer or other em- 
ployee of the corresponding unit of the trans- 
foree company by the same tenure and upon 
the same terms and conditions of- gervice an 
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tirament benefits ag would have been ad- 
missible to him if the transferred unit in 
which he was holding office had not been 
transferred ‘and ghall continue to do so unless 
and until such tenure and terms and condi- 
tions are duly altered by the tranaferee 
Company. ` ; 

(2) Notwithstanding anything contained in 
gub.gection (1), rules relating to the conditions 
of service and Standing Orders applicable to 
the officers or other employees referred to in 
sub.section (1), as immediately before the 
appointed day, shall continue to apply unless 
and until they are duly altered by the trens- 
feree company or other authority, as the cage 
may be. p la 


16. Provisions relating to directors. — 
(1) Every person holding" office as a director 
of a dissolved company immediately before 


the appointed day shall, on that day, cease to - 


hold office as such director. 


(2) Every person, being a director in whole. 
time employment of a dissolved company, im- 
mediately before the appointed day, shall 
continue to be an employee of the correspon- 
ding unit of the Integral Company with such 
designation and on such terms and conditions 
ag may be -determined by the Integral Com- 
pany. 


17. Provision, relating to auditors — 
Every person appointed under section 619 of 
the Companies Act ag an auditor of a dissolved 
company or of a transferred unit, holding 
office immediately hefore the appointed day, 
may continue to hold offica ag such auditor in 
the Corresponding unit of the Integral Com- 
pany or of any other transferee company, 8s 
the cage may be. for the duration for which 
he wag so appointed, on the same terms and 
conditions ag were applicable to him im. 
mediately before the appointed day. 


18. Compensation for transfer not pay- 
Able. — Notwithstanding anything contained 
in the Industrial Disputes Act, 1947, ox in any 
other law for the time being in force, tha 
transfer of services of any officer or other 
employee shall not entitle such officer or other 
employee to any compensation under that Act 
or under any other law for the time being in 
force and no claim for such compensation shall 
be entertained by any court, tribunal or other 
authority. 


19. Provident Fund.— Where & provident 
fund has been established by a dissolved com. 
pany or any other company in respect of a 
transferred unit for the benefit of the om. 
ployees and the same stands vested in a trust, 
fhe moneys and other asiets standing ‘to the 
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to be held in trust with the same objects as 
were applicable before the appointed day and 
the trustees of such trusts immediately before 
the appointed day shall, subject to the provi- 
‘gions of the trust deeds and the rules. relating 
to such trusta, continue to function as trustees 
in respect of auch provident fund of the cor. 
responding unit of the Integral Company or of 
other transferee company, as the case may be, 
as if this Act had not been passed : 


Provided that the right to nominsts trustees 


end other rights relating to the trusts vested 


in the dissolved company or otber company In 
respect of the transferred unit, ag the osse 
may be, shall vast in the Integral Company 
other transferee company, as the cage may 


20. Gratuity, welfare and other funds, 
— Where any gratuity, welfare or other 
fund has been established by a dissolved com. 
pany or any other company in respect of a 
transferred unit for the benefit of its em. 
ployees and is in existence immediately 
Defore the appointed day, all moneys and 
other assets standing to the crèdit of or 
relatable to such gratuity, welfare or other 
fund shall vest in the corresponding unit of 
the Integral Company or other transferee 
company, ss the case may be. 


CHAPTER V 
FYNANOIAL PROVISIONS 


21. Provisions with respect to income. 


tax and Surtax.:— (1) The Integral Com. - 


pany shall be liable to pay any sum under 
the provisions of the Income.tax Act or the 

Companies (Profits) Surtax Act which any 

dissolved company would have been liable to 

pay if the dissolution had not taken place, in 

the like manner and to the same extent as the 

dissolved company. ae 


(2} For the purpose of making an asseds. 
ment of the income or: a3 the case may be: 
the chargeable profits of any dissolved com. 
pany and for the purpose of levying any sum 
in accordance with the provisions of sub. 
gection (1);— 


(a) any edisi taken against any dis. 
solved company before the appointed day 
shall be deemed to have heen taken against 
the Integral Company and may be continued 
against the Integral Company from the stage 
at which it stood immediately before the 
appointed day; 


(b) any proceeding which could have been 
taken against any dissolved company if the 
dissolution had not taken place, may be taken 
against the Integral Company: and . 
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(o) all the provisions of the Insome.-tax 
Act or, as the cage may be, the Companies 
(Profits) Surtax Act shall apply accordingly. 


(3) The assessment of the income or, as 
the case may be, the chargeable profits of 
the previous year of any dissolved company 
in which the dissolution took place up to the 
appointed day sheli be made-aag if such dis- 
solution had not taken: place, and all the 
provisions of the Income.tax Act and the 
Companies (Profits) Surtax Act shall, so far 
ag may be, apply accordingly. 


(4) The transfer to, and vesting in, of tha 
undertaking of any dissolved company;,'in the 
Integral Uompany under the provisions of 
this Act shall be deemed to be an amalgams. , 
tion in relation to such companies and the 
provisions of the Income-tex Act shall, so far 
ag may be, apply accordingly as if references 
in the said Act to the amalgamating com- 
pany and the amalgamated company were 
references to the dissolved company and tha 
Integral Company. respectively. 


(5) Where any capital asset forming part 


of any undertaking belonging to the trans- 


ferred unit or, aa the case may be, the 
Hindustan Steel Limited ig, in pursuance of 
gestion 6 or section 6 or section 7, transferred 
to, and vests in, the Integral Company or the 
Bharat Refractories Limited or, as the case 
meay-be, the Metallurgical and Engineering 
Consultants (India) Limited, such capital 
asset ghall be deemed to have been trans. 
ferred ina scheme of amalgamation and the 
provisions of the Income-tax Act shall, so far 
as may be, apply accordingly as if references 
in the ssid Act to the amalgamating company 
were references to the transferred unit or, as 
the caga may be, the Hindustan Steel Limit- 
ed and the references to the amalgamated 
company. being an Indian company, were 
references to the Integral Company or the 


Bharat Refractories Limited or, as the case 


may be, the Metallurgical and Emginesring 
Consultants (India) Limited. 

(6) The accumulated logs and the un- 
absorbed depreciation, if any, of any dis- 
solved company shall be deemed to be the 
logs or, as the case may be, allowance for 


‘depreciation of the Integral Company for the 


previous year in which the undertaking of 
the dissolved company vested in the Integral 
Company, and the provisions of the Income. 
tax Act relating to get off and carry forward 
of logs and allowance for ee shall 
apply ascordingly. 

(7) The provisions of sub. ee (1) to 


(6) -shall have effect notwithstanding any- . 
thing to: the contrary contained in theIn- 
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| come-tax Aet or the Companies (Profits) 
Surtax Act. 

Eeplanation. — For the purposes of this 
section, — ; 

(a) “Income.tax Act” means the Income. 
tax Act, 1961; 

(b) “Companies (Profits) Surtax Act” 
means the Opmpanies (Profits) Sortax Act, 
1964; 

(c) words and expressions used in this 
section and not defined in this Act but defined 
in the Income.tax Act or the Oompanieg (Pro. 
fits) Burtax Act ehall have the meanings 
respectively assigned to them in the said 
Acts. 


22; Taxes, fees and other charges not 
payable. — Vor the removal of doubts, it is 
hereby declared that no taxes, duties, fees or 
other charges of whatever nature (including 
registration charges), shall bə payable in 
respect of any transfer of shares or transfer 
ef any undertakings or transfer of any im- 
mae property under the provisions ef 
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23. Savings of contracts, etc.—(1) All 


contracts, deeds, bonds, agreements and other 
instruments of whatever nature to which the 
dissolved company is æ party subsisting or 
having effect immediately before the appoint. 
ed day, shall, ag from that day. ba of fall 
force and effect against; or in favour of the 


Integral Company or other transferee som. 


pany, as the cago may be, and may be en. 
forced as fully and effectually as if, instead 
_of the dissolved company, the Integral Com- 
pany or other transferee company had heen 
& party thereto. . 

(2) All contracts, deeds, bonds, agreements 
and other instruments of whatever nature to 
which the company in respect of a érangforrved 
unit isa party if and in so far as it relates 
to matters pertaining to the undertakings of 
the transferred unit. subsisting or haying 
effedt immediately before the appointed day, 
shall as from that day, he of full fors and 
effedt against, or in favonr of the Integral 

pany or other transferee company, ag the 
caso may be, and may be enforced aa fully 
and effectually ag if, instead of such company, 
the Integral Company or other transferee 
company had been @ party thereto. 


24. Saving of legal proceedings.——If, on 
the appointed day, there is panding any suit, 
arbitration, appeal or other legal proceading of 
whatdvor nature by or against a dissolved com- 
pany, the same shall not sabate, be discon. 


tinued or be in any way prejudicially affected 
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by reagon of the transfer under the provisione 
of this Act to the Integral Company or any 
other trangferes company, as the cage may be; 
of the undertakings of the dissolyed company 
or of anything contained in this Act, but the 
suit, arbitration, appeal or ‘other procesding 
may be continued, prosecuted and enforced by 
or against the Integral Oompany ‘or other 
transferee company, as the cage may be, in 
the game manner and to the same extent as 
it would or might have been continued pro. 
gecuted and enforced by or against the dis- 
solved company if this Act had not been 
passed. 


95. Power to remove difficulties.—If£ 


‘any diffoulty arises in giving effect to the 


provisions of this Ack, the Central Govern- 
ment may, by order, published in tha Official 
Gazette, make such provisions not inconsistent 
with the provisions of this Act, as appears to 
it to be necessary, for the removal. of the 
diffenlty: 


Provided that no such order shall be made 
after the expiry ofa period of three’ years 
from the appointed day. 


96. Act to override the provisions of 


- other laws.— The provisions of this Act or 


ef any order made thereunder shall have 
effect notwithstanding anything contained in 
the Companies Act oy in any other law. for 
the time being in force or in any contract, 
express or implisd, or in any rules or regula. 
tions having effect by virtue of any law other 
than this Act. 


27. Power to amend memorandum and 
articles of association.—(1) For the pur- 
pose of giving effect to the provisions of this 
Act, the Central Government may, by notifica- 
tion in the Official Gazette, make amendments 
in the memorandum or articles of association, 
er both, of the Integral Company or other 
transferee company. 

(2) Any amendments in the memorandum 
er articles of association of the Integral Com. 
pany or other transferees company made in 
pursuance of sub-section (1) shall have effect 
notwithstanding anything contained in the 
Corapanies Act. 


THE FIRST SOH EDULE 
| Sea sections 2(1)(d) and 4] 

“1. Bhilai Ispat Limited, a company formed 
and registered under the Companies Act having 
ita registered office at Bhilai in the State of 
Madhya Pradesh. . 

2. Bokaro Steel Limited, a company formed 
and registered under the Companies Act having 
ita registered cffice at Bokaro Bie Oily in 
the State of Bihar. 


1978 


3. Durgapur Mighra.Ispat Limited, a com- 
pany formed and registered under the Com- 
panies Act having its registered office at 
Durgapur in the State of West Bengal. 


4, Hindustan Steel Limited, a company 
formed and registered under the Oompanies 
Act having its registered office at Ranchi in 
the State of Bihar. 

5. Rourkela Ispat Limited, a company 
formed and registered under the Companies 
Act having its registered office at Rourkela in 
the State of Orissa. 

6. BAIL International Limited, a company 
formed and registered under the Oompanieg 
Act having its registered office at Osloutta in 
the State of West Bangal. 


T. Balem Steel Limited a company formed i 


and registered under the Companies Aot having 
its registered office at Salem in the State of 
Tathil Nadu. 


' 
ee Oe 


THE SECOND SOHEDULE 
[See gaction 9] 
ae ,. Metallurgical and Engineering Consul- 
tants (India) Limited, a company formed and 
registered under the Companies Act having its 
5 parea ofice at Ranchi in the Btate of 


i "Hindustan Steel works Gsaeteushen Limi- 

@ oompany formed and registered under 

ihe Companies Act having its registered office 
at Calcutta in the State of West Bengal. 

3. National Mineral Development Corpora- 

tion Limited, a company formed and regis- 


tered under the Companies Ast having ita. 


registered office at Hyderabad in the State of 
Andhra Pradegh. 

4, Manganese Ore (India) Limited, a come 
pany formed and registered under the Com- 


panies Act having its registered office at- 


Nagpur in the State of Maharashtra. 


5, Mandovi Pellets Limited, a company 
formed and registered under the Companies 
Act having its registerad office at Mormugad 
Havbour in the Union Territory of Goa, Daman 
and Diu, 

THE PORT LAWS (AMENDMENT) 
ACT, 1978 | 
(Act No. 17 of 1978) * 
[4th May, 1978] ` 

An Act further to amend the Indian 
- Ports Act, 1908 and the Major Pong 
Trusts. Act, 1963. 


[¥#] Received the assent of the President: on 
4-5-1978 Act published in Giz oF India ; 
4.5.1978, Part II-S. 1, Ext., epics 

For Ststement of Objects an ae fee 
Sa or India, 8-12-1977; Part II-S. 2, Ext,, 
P. : 7% 
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Bz it enacted by Parliament in the Twenty. 
ninth Year of the Republic of India as 
follows :— 


1. Short title. — This Act may be called: 
THE PORT LAWS (AMENDMENT) AOT, 
1978. 


2. Amendment of section 5 of Act 15 
of 1908. — In the Indian Ports’ Act, 1908, ir 
sub-section (1) of section 5, the following 
Heplanation shall be inserted at the end, 
namely :— 

V Hzplanation.—For the removal of doubts, 
it is hereby declared that the power conferred 
on the Government by this sub-section in- 
cludes the power toalter the limits of any 
port by uniting with that port any other port 
Or any part of any other port”, 

3. Amendment of section 133 of Act 
38 of 1963. — In section 133 of the Major 


. Port Trusts Act, 1963, in sub-section (3), after 


the words ‘‘that corresponding law shall, on 
such application, cease to have force in rela. 
tion to that port”, the words and figures *‘'and. 
section 6 of the General Clauses Act, 1897, 
shall apply as if such corresponding law wera 
a Central Act and such cesser of operation 
were a repeal” shall be. inserted. 


————— 


THE APPROPRIATION (No. 3) 
i ACT, 1978. 


(Act No. 18 of 1978) 
[7th May, 1978] 

An Act to authorise payment and appro. 

priation of certain sums from and out 

of the Consolidated Fund of India for 

the services of the financial year 1978- 

79. 

Bs it enacted (iy Parliament in the Twenty- 
ninth Year of ‘thé Republic of India ag 
follows :— 


(Text of the Act not printed). 


THE BANKING SERVICE COM- 
MISSION (REPEAL) ACT, 1978 
(Act No. 20 of 1978)t: 

[18th May, 1978| 


An Act to repeal the Banking Service. 
Commission Act, 1975. 


Bs it enacted by Parliament in the Twenty- 
ninth Year of the Republic of India as 
follows :— 


[+] Received the assent of are President on 
18-5-1978; Act published in Gaz, of India ;: 
` 18.5.1978, Part LI.S. 1, Ext., p. 223. 
For Statement of Objects and Reasons, see 
go India, 18-11-1977, Part II-S. 2, Ext. i} 
D- 
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1. Short title and commencement. — 
{1) This Act may be called THE BANKING 
SEBYIOH COMMISSION (REPEAL) AOT, 
1978. 


(2) It shall be deemed to have come into 
force on the 19th day of eptember, 1997. 


2. Definitions. — In this Act, unless the 
context otherwise requires, -—— 

(a) appointed day” means the 19th day of 
‘Peptember, 1977 ; 

(b) “Banking Service Commission’ means 
‘the Banking Service Commission established 
ander section 3 of the Banking Service Com- 
migsion Act, 1975. 


3. Repeal of Act 42 of 1975 and the 
dissolution of the Banking Service Com- 
‘mission.—On the appointed day the Banking 
Bervice Commission Act, 1975, shall stand 

_ repealed and the Banking Service Commission 
shall stand dissolved. 


4. Consequential provisions. — On the 
dissolution of the Banking Service Oommis- 
‘3100, 

(a) (i) the person appointed ag the Chair. 
man of the Banking Service Commiasion ; and 

(ii) every other pergon appointed by the 
Banking Service. Commission, 
and holding office as such immediately before 
the appointed day shall vacate their respective 
offices and.no such Chirman or other person 
shall be entitled to claim any compensation 
for the premature termination of the term of 
hia office or of any contract of service ; 


(b) any proceeding of whatever nature 
pending before the Banking Service Commis. 
sion immediately before the appointed day 
shall stand terminated ; 


(c) the balance of all Monies (including 
any fee) received by, ongeadvanced to, the 
Banking Service Commission and not spent 
by it before the appointed day shall, on the 
appointed day, stand transferred to, and shall 
vest in, the Central Government and shall be 
‘utilised for the purposes of clauses (e) and (t) ; 

(d) all property of whatever kind owned 
by, or vested in, the Banking Service Com- 
mission immediately before the appointed 
day, shall, on the appointed day, stand trans- 
-ferred to, and shall vest in, the Oontral 
‘Government ; 


(a) all Liabilities and obligations of what. 
ever kind incurred ‘by the Banking Service 
Commission and subsisting immediately before 
the appointed day shall, on and from the 
appointed day, be deemed to be the liabilities 
-or obligations, as the case may be, of the 
Central Government; and any proceeding or 
cause of action, pending or existing imms- 
diately before the appointed day by or sgainst 


A. IR. 


the Banking Service Commission in relation 
to such liability or obligation may, ag from 
the appointed day, be continued or enforcad 
by or against the Central Government. 

Explanation. — For the purposes of thia 
clause, ‘liability’? does not include any liabi- 
lity for any money advanced tothe Banking 
Service Commission under sub-section (3) of 
section 19 of the Banking Servica Commission 
Act, 1975 ; 


(f) all monies vested in the Central Govern- 
ment under clause (c) shall, after deducting 
the amount incurred for discharging the liabi. 
lities and obligations under olauge (e), be 
refunded by the Oentrel Government to each 
public sector bank as defined in clause (h) of 
section 2 of the Banking Service Commission 
Act, 1975, in proportion to the amount ad- 
vanced by guch public gactor bank to the 
Banking Service Commission under sub.ges- 
tion (3) of section 19 of that Act. 


5. Savings. — (1) Anything done or any 
action taken under the Banking Service Com. 
mission (Repeal) Ordinance, 1977, which 
ceased to operate, shall be deamed to have 
been done or taken under the corresponding 
provisions of this Act. 


(2) Nothing in this Act sball be deemed to 
affect the right of the Chairman of the Bank. 
ing Service Commission or of any. other 
person appointed by the said Commission to 
receive salary, allowances or other benefits, in 
accordance with the terms and conditions of 
service applicable to him, for the period from 
the dats of cesser of operation of the sgaid 
Ordinance fill the date on which this Act 
receives the assent of the President (both: 
days inclusive). 


THE DEPOSIT INSURANCE COR- 
PORATION (AMENDMENT AND 
MISCELLANEOUS PROVI- 

’ SIONS) ACT, 1978 


(Act No. 21 of 1978)* 
[27th May, 1978] 


An Act to provide for the acquisition 
and transfer of the undertaking of the 
Credit Guarantee Corporation of India 
Limited in order to serve better the 
need for providing credit guarantee to 
commercial banks, and further to 
amend the Deposit Insurance Corpora. 
tion Act, 1961, and the Reserve Bank 


[*] Received the assent of the President on 
27-5-1978; Act published in Gaz. of India: 
29-5-1978, Part 11-S. is Ext, .P, 227. For 

- Statement of Objects and Reasons, See Gaz. 
Jodia, 21.2.1978, Part 1f[-—-~S. 2, Ext. 
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‘of India Act, 1934, and for matters 


connected therewith or incidental 
thereto. 


Be it enacted by Parliament in the Twenty- 
‘ninth Yoar of the Republic of India as 


‘follows: — 
CHAPTER I 
PRELIMINARY 


1. Short title and commencement. — 
{1) This Aot may be called THE DEPOSIT 
INSURANOE. CORPORATION (AMEND- 
‘MENT AND MISCELLANEOUS. PROVI- 
SIONS) AOT, 1978. 


(2) Ib shall come into force on such date ag 
the Central Government may by- notifica- 
tion in the Official Gazette, appoint, and 
‘different dates may be appointed for 
different provisions of this Act; and any 
réference in any provision to the commence. 
ment of this Act shall be construed as a refer- 
‘ence to the commencement of that provision. 


2. Definitions — In this Act, unless the 
context otherwise reqyuires, — 


(a) Company” means the Oredit Guaran. 
tee Corporation of India Limited, a Company 
formed and registered under the Companies 
Act. 1956, and having its registered office at 
Bombay; 

(b) Corporation” means the Deposit In. 
aurance Corporation satablished under sub. 
section (1) of section 3 of-the Deposit Insur. 
ance Corporation Act. 1961; 

(o) ‘re-named Oorporation” means ihe 
Corporation as re-named in accordance with 
the Provisions of section 4: 

(d) words and expressions used in thig Act 
and not dafined but defined in the Deposit 
Insurance Corporation Act, 1961, shall have 


. the meanings respectively assigned to them 


in that Aot. 
CHAPTER II 


OF tHe OREDIT GUARANTRB CORPORA. l 
TION OF INDIA ÙIMITBD 


3. Undertaking of the Company to 
' vest in the Corporation.—(1) On the com. 
mencement of this Act, the undertaking of 
the Company shall stand transferred to, and 
shall vest in, the Corporation. 

{9) The undertaking of the Company shall 
be deemed to include all assets, business, 
rights, powerg, authorities and privileges and 
all property, movable and immovable, cash 
balances, reserve funds, investments, book 
debts and all other rights and interest in. or 
arising out of, such property as were, im- 
l mediately batore the commencement-of thig 
Act, in the ownership, possession, powér or 
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control of the Company, whether within or 
outside India, and all books of account, regis- 
ters, records and all other documents of 
whatever nature relating thereto and shall 
also be deemed to inelude all borrowings, 
liabilities and obligations of whatever kind 
then subsisting of the Company in relation to 
its undertaking. 


4, Merger- of the abdeste of the 
Company with the undertaking of the 
Corporation. —— (1) On the transfer to and 
vesting in, the QOorporation of the undertak- 
ing of the Company, such undertaking shall 
be deemed to have merged with the under- 
taking of the Corporation and. consequent on 
such merger, the Corporation shall be re- 
named as the Deposit Insurance and Credit 
Guarantees Corporation, and thereupon any 
reference to the Deposit Insurance Corpors. 
tion or to the Credit Guarantees Corporation 
of India Limited, in the Deposit Insurance 
Corporation Act, 1961, or in any other law 
for the time being in force or in any insiru- 
ment or other document in force immediately 
before such transfer and vesting and to which 
either the Deposit Insurance Corporation or 
the Oredii Guarantee Corporation of India 
Limited isa party or which is in favour of 
either of them, shall be construed as a refer- 
ence to the Deposit Insurance and Oredit 
Guarantee Corporation, — 

(2) The change of name of the Deposit 
Insurance Oorporation. by virtue of the pro- 
Visiong of sub.section (1), shall not— 

(a) affect any right or obligation of that 
Corporation, subsisting immediately before 
the commencement of the Deposit Insurance 
Corporation (Amendment and Miscellaneous 
Provisions) Act, 1978: 

(b) render defective any suit or other legal 
proceeding pending, immediately before such 
commencement, by or against that Corpora- 


. tion in its former name; and 
ACQUISITION AND TRANSFER OF UNDERTAKING . 


(c) affeot the institution or commencement 
of any suitor other legal proceeding which 
could have been instituted or commenced, 
before such commencement, by or against the 
Corporation in its former name, and every such 
suit or legal proceeding may bs instituted or 
commended after the commencement of this 
Act, by or against the re-named Qorporation. - 


5. General effect of merger.—(1) Unless 
otherwise expressly provided by this Act, all 
the assets, obligations and liabilities, respec- 
tively, of the Corporation, or the Company, 
and sll contracts, deedg, bonds, agreements, 
guarantess, indemnities, powers of attorney. 
grants of legal representation and other instru- 
ments of whatever nature subsisting or having 


effect immediately before the commencement 
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of this Act and t which either tha Corporation 
or the Company is & party or which are in 
favour of either the Corporation. or the Com. 
pany shall be of as fall foros and effect against 
or in favour of the re-named Corporation, and 
msy be enforced or sated upon as fully and 


effeeiually ag if in place of the Corporation or - 


the Company, as the case may be, the re- 
named Corporation had been a party thereto 
or eg if they had been iggued in favour of the 
re-named Corporation. 


(2) If, immediately before the commence- 
meni of this Act, any suit, appeal or other pro- 
ceeding of whatever nature, in relation to any 
business of the undertaking of the Corporation 
or ef the Company, instituted or preferred by 
er against the Corporation or the Company, is 
ponding, the game shall not abate, be dis- 
continued or be in any way prejudicially 
affeeted, by reason of the transfer of the 
undertaking of the Company to the Corpora. 
tion or. the merger of the undertaking of the 
Ooxipany with the undertaking of the Corpo- 
ration, or of anything contained in this Act, 
but the suit, appeal or other proceeding “may 
be eontinued, prosecuted and enforced by or 
against the re-named QOorporation. 


6. Payment of amount. — (1) For the 
tranefer to, and vesting in. the Corporation, 
under seetion 3, of the undertaking of the 
Company, there shall ba given by the Corpo. 
ration to the Company an amount of rupets 
two @rores. 

(2) The amount specified in sub. section (1) 
shall be given, in cash within thirty days 
from the commencement of this Ast and such 
amount shall carry interest st the rate of four 
per cent. per annum from such. commence. 
ment till the date on which the amount is 
paid to the Company : 

Provided that if the amount ‘epesiGed in 
sub-section (1) is paid within seven days from 
the commencement of this Act,’ ‘Ro interest 
shall be payable. 


T. Power. of Central Govern to 
authorise a person or body of persons to 
take over the management of the Com' 
Pany.—(1) The- Central Government may, at 
any time after the commenc3ment of this Act, 
euthorise a person or body of persons to take 
over the management of the affairs of the 
Company; and, when any person or body of 
Persons is so authorised, it shall be tha duty 
of such person or boby of persons to bring the 
operations of the Company to a olose, realise 
the amount payable to the Company under 
nection 6, and distribute such amount amongst . 
the creditors of the Company in dus course of 
edminisiration and, if there ig a surplus, 
amonget the contributorieg of the Company in 
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accordance with their rights and interests 
and, after such realisation and distribution, to 
obtain an order of the Central Government 
for the dissolution of the Company.. 


(2) For the purposes of sub section (1), the 
person or body of persons authorised under 
that sub-section shall have such of the powers 
and. duties of the Official Liquidator, appoint- 
ed under the Companies Act. 1956 aa are 
necessary to give effect to the provigions of that 
pub.section as if the Company were being 
wound up by the court, and, for thig purpose, - 
the provisions of the Companies Act, 1956, 
shall apply subject to the modification that 
for the word '‘Court,” wherever it occurs, the 
oe ''Central Government” shall be substi» 
tu 


(3) When any person or body of persons is 
authorised “by the Central Government under 
sub.gection (1), to take over the a 
of the affairs of the Oompany, — 


(a) the provisions of the Companies Act, 
1956, or of any other law for the time being . 
in force or any instrument having effect by 
virtue of any such Act or other law shall, in 
po far as they are inconsistent with the provi. 
sions of this Act, cease to apply to, or in rela. 
tion to, the Company; 

(b) all persons in charge of the manage. 
ment, including any pergon holding office ag 
manager. director or secretary of the Com. 


. pany, immediately before the authorisation of 


such person or body of persons, shall be 
deemed to have vacated their offices as such. 


(4) As soon as the affairs of the Company 
have been wholly wound up, the pergon or 
body of persons, authorised under sub. 
gection (1), shall submit his or their duly. 
audited final accounts to the Central Govern. 
ment and shall apply to that Government for 
orders as to the dissolution of the Com pany. 

(5) The Central Government shall, after 
hearing such persons ag it may think fit, and 
npon perusing the accounts as andited, if catis- 
fied that the affairs of the Company have 
been wholly wound up, make an order that 
the Company be-disgolved from the date of the 
order and the Company shall stand dissolved 
accordingly. ` 

(6) The Central Government may also make 

an order relating to— 
. (a) the application, subject to the provi- 
giong of the Companies Act, 1956, of the 
balance in the hands of the person or body of 
persons authorised under sub-section (1); or 

(b) the payment of guch balance into the 
general revenue account of the Central Gov. 
ernment; and 

(c) the disposal of the books and papers of 
the Company, ; 
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(7) A copy of the order made by the Cen. 
tral Government for the dissolution of the 
Company shall be filed by the re-named Oor- 
poration with the Registrar of Companies 
within thirty days from the date of such order 
and the Registrar of Companies shall give 
effect to the said order ag if it were an order 
made by the court for the dissolution of the 
‘Company. 

(8) The provisions of this section shall have 
effect notwithstanding anything to the con. 
trary contained in the Companies Act, 1956, ôr 
in any other law for the time basing in foros. 


OHAPTER III 
AMENDMENTS To THE Deposit InsuvRANOR 
Corporation Aor, 1961. 


8. Amendment of the Deposit Insur- 
ance Corporation Act, 1961.—On the som. 


mencement of this Act, the Deposit Insurance ` 


Corporation Act, 1961, shall have effect aub. 
ject to the following amendments, namely :— 
(1) in the long title, after the words “in. 
surance of deposits”, the words “and guaran. 
teeing of credit facilities” shall be inserted ; 


(2) in section 1, in gub-seation (1), for the 
words “the Deposit Insurance Corporation”, 
the words '‘the Deposit Insurance and Oredit 
Guarantee Corporation” shall be substituted ; 

(3) in section 2,— l 

(i) in clause (e), for the worda "the Deposit 
Insurance Corporation”, the words ''the De. 
posit Insurance and Credit Guarantee Corpo- 
ration” shall be substituted ; 


(ii) after clause (es), the following clause 
shall be inserted, namely :— 

'(eea) ‘‘oredit institution” meang all or any 
of the following, namely :— 

(i) a banking company ; 

(ii) a corresponding new bank ; 

(iii) a Regional Rural Bank ; 

(iv) a co-operative bank : 

(v) a financial institution ;’: 


(iii) after clanse (bh), the following clause 


shall be inserted, namely :— 

‘(hha) "financial institution” means any 
financial instifution within the meaning of 
clause (0) of section 43-I of the Reserve Bank 
of India Act, 1934 ;'; 

(4) in seotion 3, after sub-section (1), the 
following sub-section shall be inserted, 
namely :— l 

(1A) Any reference in this Aot to the 
Deposit Insurance Corporation shall, on and 
from the date.on which Ohapter 1I of the 
Deposit Insurance Oorporation (Amendment 
and. Miscellaneous Provisions) Aot, 1978, 
somes into force, be construed as a reference 


The Deposit Insurance Corporation (Amdt. eta.) Act, 1978 [Act af] 192 


to the Deposit Insurance and Oredit Guarantea 
Oorporation.”; 

(5)- in section 4,— ` ee 

(i) in gub.gection (1), for the words’ "fiva 
crores’, the words ‘fifteen crores” shall be 
substituted ; ; 

(ii) in sub-section (2), for the words 
"authorised capital’, the worda ''issued capi- 
tal” ghall be substituted ; í 

(6) in section 6, in sub-section (1), — 

(i) for clause (a), the following clause shall 
be substituted, namely :— ` 

(a) the Governor, for the time being, of 
the Reserve Bank or, it the Reserve Bank, in 
pursuance of the decision of the Oommittese of 
the Central Board of Direstora of that Bank, 
nominates any Deputy Governor for the pur- 
poss, the Deputy Governor so nominated, who 
shall be the Chairman of the Board ;”; 


(ii) after clause (d), the following clause 
shall be inserted, namely :— 

(e) four directors, nominated by the Cen. 
tral Government in consultation with the 
Reserve Bank, having special knowledge or 
practical experience in respect of accountancy, 
agriculture and rural economy, banking, co- 
operation, economics, finance, law or small- 
soale industry or any other matter, the spacial 
knowledge of, and practical experience in 
which, is likely, in the opinion of the Oontral 
Government, to be useful to the Corporation.”; 

(7) in section 15,— - 

(i) in sub gection (1), for the words "with 
the previous approval of the Central Govern- 
ment, ba notified by the Corporation in the 
Official Gazette from time to time:”, tha 
words ‘with the previous approval of the 
Begerve Bank, be notified by the Corporation, 
from time to time, to the insured banks and 
different rates may be notified for different 
categories of insured bankg:” shall be substi. 
tuted ; | 

(ii) in sub-section (3), for the words "not 
exceeding eight per cent. per annum as may 
be prescribed”, the words "not exceeding 
éight per cent. over and above the bank rate 
as may be prescribed” shall be substituted ; 

(8) after section 15, the following new 
seation shall ba ingerted, namely :— 

Cancellation of registration of an in. 
sured bank for non-payment of premium. 
— '15A. (1) The Corporation may cancel the 
registration of an insured bank if it faila to 
pay the premium for three consecutive periods: 
- Provided that no such registration ehall be 
cancelled except after giving to the concerned 
bank one month’s notice in writing ‘calling 
upon that bank to pay the amount in default. 

(2) The Corporation may restore the regig- 
tration of a bank whose registration hag been 
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cancelled under sub-section (1), if the con. 
cerned bank requests the Corporation to re- 
store the registration and pays all the amounts 
due by way of premia from the date of default 
till the date of paymen} together with interest 
due thereon on the date of paymens : 


Provided that the Corporation shall not 
restore the registration unless it is satisfied, 
on an inspection of the concerned bank or 
otherwise, that it is eligible to be registered 
ag an insured bank.”; 


(9) after Chapter ILI, the following Chapter 
shall be inserted, namely :— 


‘CHAPTER ILLA 
CREDIT QUARANTENA FUNOTIONS 


21A. Guaranteeing of credit facilities 
and indemnifying credit institutions. 
— (1) The Corporation may guarantee cre. 
dit facilities given by any orédit institution and 
may aleo indemnify credit institutions in res- 
pect of credit facilities granted by them. 


(2) The Board may, for the purpose of 
guaranteeing credit facilities granted by credit 
institutions or indemnifying Credit institutions, 
frame one or mors schemes in such form and 
in such manner and containing such provi- 
sions as the Board may, from time to time, 
deem fit. 


(3) The Board may levy, on every credit 
institution availing itself of the guarantees or 
~indemnities provided by the Corporation, a 
fea at such rate or rates as may, with the 
previous approval of the Reserve Bank, be 
notified by the Corporation to the credit insti- 
tutions from time to time and different rates 
. may be notified for different categories of credit 
institutions, for different types of credit teci- 
lities, for different areas where the credit 
facilities are utilised, or for different csto- 
gories of beneficiaries of the oredié facilities. 
Explanation.—'Oredit facility” means any 
financial assistance, including a loan or ad. 
vance, cash credit, overdraft, bills purchased 
or discounted, a term of instalment credit and 
any gueranice other than a performance 
guarantee, granted or iseued in India by a 
erodit institution at any of its offices in India. 


21B. Corporation to act as agent of Cen. 
tral Government. — The Corporation may 
not as sgont for the Central Government,— 


(i) in guaranteeing the due performance by 
any small.scale industrial concern or other 
institution or undertaking or gategories of 
inatitutions or undertakings approved by the 
Central Government in this behalf, of its, or 
their, obligations to any credit institution in 
respect of loans and advances made or other 
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Gredit facilities provided to it, or them, by 
such credit institution, and 

(ii) in making, as such agent, of payments 
in connestion with such guarantee.’ 

(10) for section 22, the following section 
shall be substituted, namely :— 


"22, Funds of Corporation. — The Oor- 
poration shall maintain three funds to be 
called respectively the Deposit Insurance 
Fund, the Credit Guarantee Fund and the 
General Fund.”; 


(11) in sais 23,— 


(i) in sub-section (1), in clange (d), after the 
words ‘General Fund,’ the words “or the. 
Oredit Guarantee Fund” shall be inserted; 

(ii) in sub. section (2),— 

(a) in clause (b), the word “and,” ocdurring: 
at the end, shall be omitted; 

(b) in clause (c), the word “and” shall be 
added at the end ; 

(o) after clause (e), the following clause 
shall be inserted, namely :— 

(d) to meet the whole or any part of the- 
liability on account of the depreciation in 
agsets, contributions to staff superannuation: 
and other funds or other expenses incurred or 
to be incurred by the Corporation, as may be 
decided by the Board.” 

(12) after saction 93, the. following, new 
section shall be ingerted, namely :—~ | 

“93A. Credit Guarantee Fund. — (1) To- 
the Oredit Guarantee Fund shall be credited,— 

(a) sll amounta in the Reserve for un- 
expired Clearance Risks maintained by the 
Credit Guarantee - Corporation of India Limi. 


‘ted, a Company formed'and registered under 


the Companies Act, 1956, and having its re-- 
gistered office at Bombay ; . 

(b) all amounts recsived by the Corporation. 
ag fees for guarantees and indemnities taken. 


over or given by it ; 


(o) all amounta received by the Corporation. 
in respect of guarantees and indemnities taken. 
Over or given by it ; 

(d) all amounts “transferred to that Fund 
from the Deposit Insurance Fund .or the- 
General Fund under section 27 ; and 

(e) all income arising from the investments. 
made out of that Fund. 

(2) The said Fund shall be applied — 

(a) to make payments in respect of guaran- 
tees and indemnities taken over or issued by- 
the Oorporsiion ; 

(b) to mest any liability in respect of the 
amount referred to in clause (d) of sub- 
section (1); and 

(o) to meet the whole or any part of the- 
liability on account of depreciation in assets, 
contributions to staff superannuation and 
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other funds, or other expenses incurred or to 
be incurred by the Corporation, as may be 
decided by the Board;”; l 


(13) in section 24,— 

{i) after the words and figures '‘of geo- 
tion 23,” the words, brackets, figures and 
letter "or in sub-section (1) of section-23A” 
shall be ingerted; and : — 

(ii) for the words "of that section.” the 
words, figures, brackets and letter ‘of sec. 
tion 23, or, as the case may be, sub-section (2) 
of section 23A” shall be substituted ; 

(14) in section 25, after the words ‘'Depo. 
sit Insurance Fund,” the words “or the Credit 
Guarantee Fund” shall be inserted; 


(15) after section 25, the following new 


section shall be inserted, namely:—- 


"265A. Amount in one Fund may be 
transferred to the other Fund or may be 
utilised for other purposes. — Notwith. 
standing anything contained in this Act, the 
Board may— 

(a) transfer any amount from the Deposit 
Insurance Fand to the Oredit Guarantee Fund 
or from the Credit Guarantee Fund to the 
Deposit Insurance Fund, or 

(b) utilisa any money standing to the ore. 
dit of either of the said Fanda, for such 
purposes as it may think fit, if it is satisfed 
that the balance in the Fund, after such 
transfer or utilization, will be adequate to 
meet any probable claim on that Fund.”; 


(16) in section 26, in sub-section (1), after 
the words “Deposit Insurance Fund,” the 
words “or the Oredit Guarantee Fund” shall 
be inserted; - : 

(17) for section 27, the following section 
shall be substituted namely:— 


"27. Advances from General Fund to 
the Deposit Insurance Fund or Credit 
Gua-rantee Fund. — If, at any time, tha 
amount available in the Deposit Insurance 


Fund or the Oredit Guarantee Fund is in., 


sufficient to meet the requirements of that 
Fund, the Corporation may transfer, on such 
terms and for such period as may be detér. 
mined by the Board with the approval of tha 
Reserve Bank, from any of the other two 
Funds, referred to in section 22, such amount 
as may be necessary to meet the require. 
ments of the Deposit Insurance Fund or the 
Oredit Guarantee Fund, as the caso may be.”; 

(18) section 30 shall be -re-numbered as 
sub.gection (1) thereof, and after sub-sec. 
tion (1) as so renumbered, the following 
sub.section shall be inserted, namely: —~ 

(2) Notwithstanding anything contained in 
the Income.tax Act, 1961, tha Corporation 
shall not be liable to pay any tax under that 
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Aot on any of its income, profits or gains for 
the period commencing from the first day of: 
January, 1977, and ending with the com.. 
mencement of the accounting year during. 
which Chapter II of the Deposit Ineurance: 


- Corporation (Amendment and Miscellaneous 


Provisions) Act, 1978, comes into force and 
for four accounting years following that 
year.”; i 

(19) in section 34, in sub-section (1),— 

(i) after the words "an insured bank”, the 
words "ora credit institution” shall be in- 
gerted : and 

(ii) after the words deposits in that bank”, 
the words “or the credit facilities granted by 
that credit institution, ag the case may be”. 
shall be inserted ; 

(20) in section 35,— 

(i) in sub-section (1), after the words “ine. 
sured bank”, the words "or a credit institu- 
tion” shall be inserted ; and 

(ii) in sub.gection (2),— . 

(a) after the words “insured bank”, the 
ae “or credit institution” shall be ingerted;. 
an 

(b) after the words ‘the bank”, the words. 
"or the credit institution” shall be inserted ; 

(21) in seotion 38,— - 

(i) in sub-section (1), after the words "in. 
sured bank”, the words ‘or a oredit institu. 
tion” shall be ingerted ; - . 

(ii) in gub.gection (3), for the words ‘neither: 
the bank inspected or investigated nor any 


-other bank”, the words ‘neither the bank nor 


tha credit institution, as the case mey be, 
ingpected or investigated, nor any other bank: 
or credit institution” shal} be substituted ; 
(22) in section 38, after the words ‘‘ingured: 
bank”, the words “or a credit institution” 
shall be inserted ; 
(23) gestion 39 shall be re-numbered ag: 


' gab.gection (1) of that section, and after sub- 


section (1) as so re-numbered, the following 
sub-gection shall be inserted, namely :—,. 


'(2) The Corporation shall observe, except: 
ag otherwise required by law, the practices. 
and usages customary among the bankers, 
and, in particular,. it shall not divulge any 
information relating to an ingured bank or its. 
customers or a credit institution or i custo- 
mera except in circumstances in which it is, 


-in acoordance with law or practices or usages: 


customary among bankers, necessary or appro. 
priate for the Corporation to divulge such 
information.”; l 

(24) for section 49, the following section 
shall be substituted, namely :— 


"49, Cognizance and trial of offences, 
— (1) Notwithetanding anything contained 
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‘in the Code of Criminal Procedure, 1973, no 
Courf shall take cognizance of any offence 
‘punishable under this Act except upon a com. 

plaint, in writing, made by an officer of the 
Oorporation, generally or specially authorised 
in writing in this behalf by the Board, and 
no Court, inferior to the Court of a Metro- 
politan Magistrate or a Judicial Magistrate of 
the first clase, shall try any such offence. 

(2) Notwithstanding anything contained in 
the Oode of Oriminal Procedure, 1973, a 
Magistrate may, if he gees reason so fo do, 
dispenge with the personal attendance of the 
officer of the Corporation filing the complaint, 
‘but the Magistrate may, in his discretion, at 
_any.stage of the proceedings, direct the per. 
sonal attendance of the complainant.”; 

(25) in the First Schedule, for the words 
. "Deposit Insurance Corporation”, wherever 
they occur, the words ‘Deposit Insuranée and 
‘Oredit Guarantee Corporation” shall be sub- 


étitated. 
OHAPTER IV 


AMENDMANT TO THA RESERVE BANE . 
oF INDIA Act, 1934, Ea 
9. Amendment of Act 2 of 1934. — In 
tho Reserve Bank of India Act, 1934, in geo. 
tion 17, in clause (11A), sub-clause (a) shall 
be omitted. 
THE COAL MINES NATIONALISA- 
TION LAWS (AMENDMENT) - 
ACT, 1978 
(Act No, 22 of 1978)* 
[27th May, 1978] 


An Act further to amend the Coking Coal 
Mines (Nationalisation) Act, 1972, and 


the Coal Mines (Nationalisation) Act, 


1973. 

Bu it .nacted by Parliament in the Twenty- 
minth Year of the Republia of India as 
follows :-~ 


1. Short title. — This Act may be called 
THE OOAL MINES NATIONALISATION 
LAWS (AMENDMENT) AOT, 1978. 


9. Amendment of section 3 of Act 36 
of 1972. — In section 3 of the Coking Coal 
Minos (Nationaligation) Act, 1972 (hereinafter: 
seferred to as the Coking Coal Act), — 

(i) in clause (b), in sub-clause (vi), for ‘the 
Eaplanation, the following Heplanatton shall 
‘be substituted, and shall be deemed - to have 


T] Received the assent of the President on 
27-5-1978; Act published in Gaz. of India; 
29 5.1978, Part II-S. 1, Ezt., p. 239. 
For ee of Objects and Reasons, bag Gaz, 
ob india 28-4-1978, Part II-S, 2, Ext. 
P. $ 
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been substituted with effect from the Ist day 
of May, 1972, namely :-—~ 

‘Hzplanation. — The expression 
sssots” does not include,-~ 

(a) dues representing the sale of coal and 
coal products effected at any time before the 
appointed day and outstanding immediately 
before the said day ; 

_(b) duss from the Ocal Board, established 
under section 4 of the Coal Mines (Conserva- 
tion, Safety and Development) Act, 1952, 
prior to the repeal of the gaid Act, with respect 
to any period before the appointed day ; 

(o) dues from sundry debtors, loans and 


"aurrent 


‘advances to other parties and investments, not 


being investments in the coke oven plant ; 

(d) security deposits made by the owners 
with the Coal Oontroller appointed by the 
Central Government or with the Railways for 


“the fulfilment of contracts or with a State 


Electricity Board for the payment of bills ; 

(a) earnest money deposited by the owners 
with the Railways for obtaining contracts ;’3 

(ii) in clause (j), in sub-clause (xi), for the 
Explanation, the following Explanation shall 
be substituted, and shall ba deemed to havea 
been substituted with effect from the 1st day 
of May, 1972, namely :— 


‘Haplanation. — The expression "current 
assotg” does not include,—~ 

(a) dues representing the sale of cosl and 
coal products effected at any time before the 
appointed day and outstanding immediately 
before the said day ; - 

(b) dueg from the Coal Board, established 
under section 4 of the Coal Mines (Conserva- 
tion, Safety and Development) Act, 1952, 
prior to the repeal of the said Act, with res. 

pect to any period before the appointed day ; 

(o) dues from sundry debtors, loans and 
advances to other parties and investments, not 
being investments in the coking coal mine ; 

(d) security deposits made by the owners 
with the Goal Controller appointed by the 
Ceniral Government or with the Railways for 


‘the fulfilment of contracta or with a State 


Electricity Board for the payment of bills ; 

(o) earnest money deposited by the owners 
with the Railways for obtaining contracts;’. 

3. Amendment of section 20. —— In get- 
tion 20 of the Coking Coal Act, for sub.geo. 
tion (2), the following sub- sections shall bə 
substituted, namely :— 


(2) The Central Government may appoint 
such other persons as it may think fit to 
assist the Commissioner and thereupon the 
Commissioner may suthorise.one or more of 
such persons to also exercise all or any of the 
powers exercisable by him under this Act, and 
different persona may be authorised to exer. 
cise different powers. 
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(2A) Any person authorised by the Com. 
missioner to exercise any powers May exer- 
cise those powers inthe same manner and 
with the same effect as if they have been con. 


ferred on that person directly by this Act and 
not by way of authorisation.”. 


4, Insertion of new section 22A.—After 
section 22 of the Coking Goal Act, the follow- 
ing section shall be ingerted, namely :— 


"224A. Validation of certain collections, 


— (1) Notwithstanding anything contained - 


in section 3, ag amended by section 2 of the 
Coal Mines Nationslisation Laws (Amendment) 
Act, 1978, any money collected by the Central 
Government or the Government company 
during the period commencing on the sappoint- 
ed day and ending with the date specified 
under sub-section (3) of section 22 shall be 
deemed to have been validly collected by the 
Central Government or the Governmént com- 
pany, as the case may be, and any such money 
shall be applied in accordance with the provi- 
sions of section 22. 

(2) Any money collected as aforesaid shall 
not be called in question in any court of law.”. 


5. Amendment of section 33. —— In seo. 
tion 23 of the Coking Coal Aot, ~ 

{a) in sub-section (1A),— 

(i) after the words and figures “the Coal 
Mines Provident Fund, Family Pension and 
Bonus Schemes Act, 1948;”, the following shall 
be inserted, and shall be deemed to have been 
inserted with offect from the 1st day of May, 
1972, namely :—~— 


“and claims in relation to any other matter 
may be filed on behalf of all or any of the 
persons so employed or any group of such per- 
sons, by any Trade Union, registered under 


the Trade Unions Act, 1926, or, where no . 


auch elaim bas been filed by any Trade Union, 
by the Chief Labour Commissioner (Central) 


appointed by the Central Government or any . 


officer subordinate to him;”; 

(ii) in the proviso, after the words “the 
‘Ocal Mines Provident Fund Oommiasioner,” 
the following shall be inserted, and shall be 
deemed to have been inserted with effect from 
the 1st day of May, 1972, namely :— 

"or the Trade Union or the Chief. Tabon 
‘Commissioner (Central) or any officer subordi- 
‘nate to him,” 

(b) after AR section (1A), the following ab 
‘section shall be inserted, and shall be deemed 
to have been inserted with effect from the 1st 
-day of November, 1973, namely :— 


"(LAA) Where any claim, not being a claim 
-which was time.barred on the 17th day of 
October, 1971, was preferred under gub- 
ection (1) within the poriod specified therefor 
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and was rejected merely: ‘on: the ground thas 
such olaim was time-barred, such claim ghall 
be deemed not to have been rejected and the 
Commissioner shall restore on his file auch 
claim and shall deal with it in the manner 
specified in this section.”’; 


(c) after sub-section (9), the following sab. 
section shall be inserted, namely :— 

'{9A}) The Commissioner may, on receipt of 
a claim,— . 

(a) elect to settle the claim himself; or 

(b) transfer the claim for settlement to a 
person authorised in this behalf under sub- 
section (2) of section 20; or 


(o) withdraw the claim from the person ra. 
ferred to in clause (b) and either sotile the 
Glaim himself or transfer it for disposal to any 
other person who has been authorised in thig- 
behalf under sub-section (2) of section 20."; 

(d) in gub-section (10),— 

(i) for the words "A claimant who is dis- 
satisfied with the decision of the Oommissioner 
may prefer an appeal against the deolsion.”, 
"A claimant or owner who is dig. 
satisfied with the decision of the Commissioner 
may prefer an appeal, within & period of aixty 
days from the date of the decision,” shall be 
substituted; 

(ii) after the proviso, the following further 
proviso shall be inserted. namely :— 
‘'Provided further that any appeal which 
has not been preferred before the date on 
which the Coal Minos Nationalisation Laws 
(Amendment) Act, 1978, receives the assent of 
the President, shall be preferred within a 

period of sixty days from such daie.”. 


. 6. Insertion of new section 23A.—Afior 
section 23 of the Coking Coal Act, the, follow- 
ing section shall be ingerted, namely :— 


“23A. Application of sections 5 and 13 
of the Limitation Act. — The provisions of 
sections.6 and 12 of the Limitation Act, 1963, 
shall, so far as may ba, apply to appeals under 
section 23,”. 


7, Insertion of new section 24A.—After 
section 24 of the Coking Coal Act, -the follow. 
ing section shall ba inserted, and shall be 
deemed to have been inserted with effect from 
the 1st day of May, 1972, namely :~- 


“O44, Interest on admitted claims.—Not- 
withstanding any award, decree or order of 
any court, tribunal or other authority, passed 
before the sppointed day, in relation to any 
coking coal mine.or coke oven plant, where 
any amount is payable in respect of a claim 
admitted under this Act, the interest payable 
on guch amount for any period after the 
appointed day shall be at such rate not exceed. 
ing the rate of interest accruing on any amount 
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deposited by the Commissioner under gec- 
tion 21." 


8. Insertion of new section 25A. Aftor 


-pection 25 of the Coking Coal Act, the follow. 


ing section shall be inserted, namely :— 


‘254A, Notice to owners of coking coal 
mines or coke oven plants and managing 
contractors, etc. —-(1) After meeting the 
liabilities of-parsona whose claims have been 
admitted under this Act, the Commissioner 
ghall notify, in sach manner as he may think 
fit, the amount of money sysilable with him 
and specify in such notification a date within 
which the owners of the coking coal 
mines or coke oven plants, the man. 
aging contractors and the owners of any 
machinery, equipment or other’ property 
. which was vested in the Central Govern- 
ment or a Government company under 
this Act and which does not belong to 
the owners of the coking coal mines or 
coke oven plants may apply to him for 
payment. l l 

(2) Where any application is made 
under sub-section (1), the Commissioner 
shall, after satisfying himself as to the 
right of the applicant to receive the 
whole or any part of the amount, pay 
the amount to the person concerned and 
in the event of there being a doubt or 
dispute as to the right of . the 
person to receive the whole or 
any part of the amount, the Commis- 
sioner shall deal with the application in 
the manner specified in sub-section (1) 
ef section 26.”. 

9. Amendment of sedon 27. — 
In section 27 of the Coking Coal Act, for 
the words “which remains undisbursed 
er unclaimed after such payment for a 
period of three years”, the words “which 
‘remains undisbursed or unclaimed for a 
period of three years from the day on 
which the last order for disbursement 


was made” shall be substituted, and ‘shall ° 


ke deemed to have been substituted with 
‘effect from the 29th day of March, 1976. 

10. Amendment of section 2 of Act 26 
of 1973. — In section 2 of the Coal Mines 
(Nationalisation) Act, 1973 (hereinafter 
referred to as the Coal Mines Act), in 
clause (h), for. sub-clause (xii), ‘the fol- 
lowing sub-clause shall be substituted, 
and shall be deemed to have been substi- 
tuted with effect from the Ist day of 
May, 1973, namely:— 

‘(xii) all other fixed assets, movable 
and immovable, belonging to the owner 
of a mine, wherever situated, and current 
assets, belonging to a mine, whether 
within its premises or outside. 
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Explanation.—The expressien “current 
assets” does not include, — 

(a) dues representing the sale of coal 
and coal products effected at any time 
before the appointed day and outstanding 
immediately before the said day; 


(b) dues from the Coal Board, estab- 
lished under section 4 of the Coal Mines 
(Conservation, Safety and Development) 
Act, 1952, prior to the repeal of the said 
Act, with respect to any period before 
the appointed day; 


(c) dues from sundry debtors, loans 
and advances to other parties and invest- 
ments, not being investments in the coal 
mines; 

(d) security deposits made by the 
owners with the Coal Controller appoint- 
ed by the Central Government or with 
the Railways for the fulfilment of con- 
tracts or with a State Electricity Board 
for the payment of bills; 

(e) earnest money deposited by the 
owners with the Railways for obtaining 
contracts;’. 


11. Amendment of section 18. — 
In section 18 of the Coal Mines Act, in 
sub-section (2) for the words “any 
period, after the appointed day,’, the 
words “the period” shall be substituted. 

12. Insertion of mew section 19A. — 
After section 19 of the Coal Mines Act, 
the following section shall be inserted, 


namely:— 


“19A. Validation of certain collections, 
— (1) Notwithstanding anything con- 
tained in section 2, as amended by sec- 
tion 10 of the Coal Mines Nationalisation 
Laws (Amendment) Act, 1978, any money 
collected by the Central Government or 
the Government company, during the 
period commencing on the appointed day 
and ending with the date specified under 
sub-section (3) of section 19 shall be 
collected 
by the Central Government or the Gov- 
ernment company, as the case may be, 
and any such money shall be applied in 
accordamce with the provisions of sec- 
tion 19, i 


(2) Any money collected as aforesaid. 
shall not be called in question in any 
court ef law.”, 


13. Amendment of section 20 — 
In section 20 of the Coal Mines Act,— 

(a) in sub-section (2),— 

(i) after the words and figures “the 


Provident Fund, Family - 
Pension and Bonus Schemes Act, 1948’;?” 
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the follewing shall be inserted, and shall 
be deemed to have.been inserted with 


effect from the lst day of May, 1973, 
namely:— 


“and claims in relation to any other 
matter may be filed on behalf. of all or 
any of the persons so employed or any 
group of such persons, by any Trade 
Union, registered under the ‘Trade 
Unions Act, 1926, or, where no such 
claim has been filed by any Trade Union, 
by the. Chief Labour . Commissioner 
(Central) appointed by the Central Gov- 
ernment or any officer subordinate to 
him;”: 

(ii) in the proviso, after the words 
‘the Coal Mines Provident Fund Com- 
missioner’, the following shall be inser- 
ted, and shall be deemed to have been 
inserted with effect from the ist day of 
May, 1973, namely:— 

“or the Trade Union or the Chief 
Labour Commissioner 
officer subordinate to him,”; 


(b) after sub-section (2), the follow- 
ing sub-section shall be inserted, and 
shall be deemed to have been 
with effect from the Ist day of Novem- 
ber, 1975, namely:— 


(3) Where any claim, not being a 
claim which was time-barred on 3lst day 
ef January, 1973, was preferred under 
sub-section (1) within the period speci- 
fied therefor and was rejected merely on 
the ground that such claim was time- 
barred, such claim shall be deemed not 
te have been rejected and the Commis- 
siener shall restore om his file such claim 
and shall deal with it in the manner 
specified in section 23.”. 


14, Amendment of section 23.— 
In section 23 of the Coal Mimes- Act,— 
(a) after sub-section (6), the follow- 


ing sub-section shall be inserted, 
namely:— i 
“(6A) The Commissioner may, on 


receipt ef a claim,— 


(a) elect to settle the claim himself; 
or 


(b) transfer the claim for settlement 
to a person authorised in this behalf 
under sub-section (2) of section 17; or 

(c) withdraw the claim from the per- 
sen referred to in clause (b) and either 


settle the claim himself or transfer it for - 


disposal to any other person who has 
been authorised in this behalf under sub- 
section (2) of section 17.”; 

(b) in sub-section (7),— 
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(i) for the words “A claimant who is 


- dissatisfied with the decision of the Com- 


missioner may prefer an appeal against 
the decision”, the words “A claimant or 
owner who is dissatisfied with the deci- 


‘sion of the Commissioner may prefer an 


appeal, within a period of sixty days 
from the date of the decision,” shall be 
substituted; 


(ii) - after the proviso. the following 
further proviso shall be inserted, name- 
ly:— 


“Provided further that any appeal 
which has not been preferred before the 
date on which the Coal Mines Nationali- 
sation Laws (Amendment) Act; 1978, 
receives the assent of the President, shall 
be preferred within a period of sixty 
days from such date.” 


15. Insertion of section 23A. 


new - 
— After section 23 of the Coal 
Mines Act, the following section 


shall be inserted, namely:— 
"23A. Application of sections 5 and 


12 of. the Limitation Act, — The 
provisions of sections 5 and 12 
of the Limitation Act, 1963, shall, so 


far as may be, apply to appeals under 
section 23.”, 


16. Insertion ef new section 24A,— 
After section 24 of the Coal Mines Act, 
the following section shall be inserted, 
and shall be deemed to have been in- 
serted with effect from the Ist day ef 
May, 1973, namely:— 


“24. Interest on- admitted claims. — 
Notwithstanding any award, decree 
or erder of any court, tribunal or ether 
authority, passed before the appointed 
day, in relation to any coal mine, where 
any amount is payable in respect of a 
claim admitted under this Act, the 
interest payable on such amount for any 
period after appointed day shall be at 
such rate not exceeding the rate of 
interest accruing on any amount deposit- 
ed by the Pomme ones under sec- 
tion 18.”. 


17. Insertion of new section 25A.— 
After section 25 of the Coal Mines Act, 


the following section shall be inserted, 
namely:— 


~ 


“25A. Notice to owners of coal mimes 
and managing contractors, etc, — (1) 
After meeting the liabilities of persons 
whose claims have been admitted under 
this Act, the Commissioner shall notify, 
in such manner as he may think fit, the 
amount of money available with him and 
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specify in such notification a date within 
which the owners of the coal mines, the 
managing contractors and the owners of 
any machinery, equipment or other pro- 
perty which has vested in the Central 
Government or a Government company 
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under this Act and which does not be- | 


long to the owners of the coal mines 
may apply to him for payment. 


(2) Where any application is made 
under sub-section (1), the Commissioner 
shall, after satisfying himself as to the 
right of the applicant to receive the 
whole or any part of the amount, pay 
the amount to the person concerned and 
in the event of there being a doubt or 
dispute as to the right of the person to 
receive the whole or any part of the 
amount, the Commissioner shall deal 
with the application in the manner speci- 
fied in sub-section (2) of section 26.” 


18. Amendment of section 27.— 
In section 27 of the Coal Mines Act, for 
the words “three years from the last day 
on which the disbursement was made”, 
the words “three years from the day on 
which the last order for disbursement 
was made” shall be substituted, 


19. Amendment of section 30.— 
In section 30 of the Coal Mines Act, in 
sub-section (2), for the words “with im- 
prisonment for a term which may extend 
to two years and also with fine which 
may extend to ten thousand rupees”, the 
words “with imprisonment for a term 
which may extend to three years and 
also with fine which may extend to 
twenty thousand rupees” shall be sub- 
stituted. 


20. Claims made on behalf of work- 
men by Trade Union, etc., 
—- Every claim made, before the date 
on which this Act receives the assent of 
the President, on behalf of all or any of 
the persons employed by. the owner of— 


-(a) a coking coal mine or group of 
coking coal mimes or a coke oven plant; 
or 

(b) a coal mine or group of coal 
mines, 

or on behalf of a group of such per- 
sons, by a Trade , Union, registered 
umder the Trade Unions Act, 1926, or 
the Chief Labour Commissioner (Cen- 
tral) appointed by the Central Govern- 
ment or any officer subordinate to him, 
against such owner, and every action 
taken in relation to such claim shall be 
deemed to have been made or taken in 
the case of a coking coal mine or a coke 


to have effect. 
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oven plant, in accordance with the pro- 
visions of the Coking Coal Mines (Na- 
tionalisation) Act, 1972, and in the case 
of a coal mine. in accordance with the 
provisions of the Coal Mines Nationali- 
sation) Act, 1973, as amended by this 
Act, as if the relevant Act, as amended 
by this Act, were in force at all material 
times. 


THE ELECTRICITY (SUPPLY) 
AMENDMENT ACT, 1978 
[Act No, 23 of 1978]* 
[3rd June, 1978] 
An Act further to amend the Electricity 
(Supply) Act, 1948, 


Be it enacted by Parliament in the 


. Twenty-ninth Year of the Republic of 


a 


- India as follows :— | 


1. Short title. — This Act may be 
called the Electricity (Supply) Amend- 
ment Act, 1978. 


2. Amendment of section 1. — In 
section 1 of the Electricity (Supply) ‘Act, 
1948 (hereinafter referred to as the 
principal Act),— 

(a) in sub-section (3), for the words 
“Sixth and Seventh Schedules”, the 
words “Sixth Schedule” shall be substi- ` 
tuted; 

(b) after sub-section (4), the folowing 
sub-section shall be inserted, namely :— 

"(5) Notwithstanding anything con- 
tained in sub-section (4), — 

(a) where any provision of this Act, 
to which sub-section (4) apples is in 
force in any State immediately before 
the commencement of the Electricity 
(Supply) Amendment Act, 1978, that 
provision as amended by the Electricity 
(Supply) Amendment Act, 1978, shall, on 


and from such commencement, be in 
force in that State; 
> (b) the provisions ef this Act, to 


which sub-section (4) applies, which are 
not in force in any State on the com- 
mencement of the Electricity (Supply) 
Amendment Act, 1978, shall come into 
force in that State on such date as the 
State Government may, with the concur- 
rence of the Central Government, by 
notification in the Offcial Gazette, ap- 


point.” 


(*) Received the assent of the Presi- 
dent on 3-6-1978 Act published in 
Gaz. of India; 3-6-1978, Part Il-S. 1, 
Ext. P. 249. For Statement of Ob- `’ 
jects and Reasons, see Gaz, of India; 
20-12-1978 Part II-S. 2, Ext, P., 933, 
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' 3. Amendment of 
In section 3 of the principal Act, ir sub- 
section (6), in the opening paragraph, for 
the word “servants”, the word ‘“emplo- 
yees” shall be substituted, 


4. Insertion of new section -12A. — 
After section 12 of the principal Act, the 
following section shall be inserted, 
namely :— l 

“12A. Board may have capital struc- 
ture. — (1) The State Government may, 
if it considers expedient so to do, by 
notification in the Official Gazette, direct 
that the Board shall, with effect from 
such date as may be specified in the 
Notification, be a body corporate with 
such capital, not exceeding ten crores of 
rupees, as the State Government may 
specify from time to time. 

(2) The State Government may, from 
time to time, with the approval of the 
State Legislature, increase the maximum 
limit of the capital referred to in sub- 
. section (1) to such ‘extent as that Gov- 
ernment may deem fit, so, however, that 
the increased maximum limit of capital 
aforesaid shall not exceed the amount 
representing the aggregate of the out- 
standing loans of the Board. 


(3) Such capital may be provided by 
‘the State Government, from time to 
time, after due appropriation made by 
the State Legislature by law for the pur- 
pose and subject to such terms and con- 
ditions as may be determined by that 
Government.” 


5. Amendment of section 15. — 
In section 15 of the principal Act, in the 
opening paragraph, for the word “ser- 
vants”, 
substituted. 


6. Amendment of section 57. — 
In section 57 of the principal Act, —` 

(a) the words “and the Seventh Sche-. 
gule” shall be omitted; | 

éb) for the words “the said Schedules”, 
in both the places where they occur, the 
words “the said Schedule” shall be sub- 
stituted. 


7. Amendment of section 57A. — 
In section 57A of the principal Act, in 
sub-section (1), the words “and the 
Seventh Schedule” shall be omitted. 

8. Substitution of new section for 
section 59. — For section 59 of the prin- 
cipal Act, the following section shall be 
substituted, namely :— - 


“59. General principles for Board’s 
finance—(1) The Board shall, after. taking 
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the word “employees” shall be 


‘In section 62 of the principal 
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credit for any: subvention from the State 
Government under section 63, carry on 
its operations under this Act and adjust 
its tariffs so as to ensure that the total 
revenues in any year of account shall, 
after meeting all expenses properly. 
chargeable to revenues, including operat- 
ing, maintenance and management ex- 
penses, taxes (if any)’ on income and 
profits, depreciation and interest payable 
on all debentures, bonds and loans, leave 
such surplus, as the State Government 
may, from time to time, specify, 


. (2) In specifying the surplus under 
the State Government 
shall have due regard to the availability 
of amounts accrued by way of deprecia- 
tion and the liability for loan amortiza- 
tion and leave — 

(a) a reasonable sum 46 contribute to- 
wards the cost of capital works; and 


(b) where in respect of the Board, a 
notification has been issued under sub- 
section (1) of section 12A, a reasonable 
sum by way of return on the capital 
provided by the State Government under 
sub-section (3) of that section and the 
amoumt of the loans (if any) converted 
by the State Government into capital 
under sub-section (1) of section 66A.” 


9. Amendment of section . 60. — 
In section 60 of the principal Act, in 
sub-section (2)},— 

{a) for the words ‘two months’, the 
words “one year’ shall be substituted; 


(b) the words, brackets and figures, 
“before the issue of the notification under 
sub-section (4) of section 1°? shall be 
omitted. 


10. Amendment of section 61. — 
In section 61 of the principal Act, in 
sub-section (2), for the words “members, 
officers and servants’, the words “mem- 
bers and officers and other employees” 
shall be substituted. 


11. Amendment of section 62, — 
Act, in 
sub-section (2), after the words “extreme 
urgency”, the words “it shall be expend- 
ed in accordance with the regulations 
made by the Board with the previous 
approval of the State Government and” 


shall be inserted. 


12, Amendment of section 65. — 
In section 65 of the principal Act,— 

(a) in sub-section (2), for the words 
tissue of bonds or. stock”, the words 


tissue of debentures er bonds” shall be 


substituted} 


" 


T 
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-(b) in sub-section (4), for the words 
“Stock issued”, the words “Debentures 
or bonds issued” shall be substituted. 


13. Insertion of new section 66A. — 

After section 66 of the principal Act, 
the following section shall be inserted, 
namely :-— 

“66A. Conversion of amount of loans 
into capital, (1) Notwithstanding 
anything contained in section 12A, where 
any loan has been obtained from the 
State Government by a Board, in respect 
of which Board a notification has béen 
made under sub-section (1) of that sec- 
tion, or any loan is deemed to be adv- 
anced to such Board by the State Gov- 
ernment under sub-section (2) of sec- 
tion 60, the State Government may, if in 
its opinion it is necessary in the public 
interest so to do, by order, direct that 
the amount of such loan or any part 
thereof shall-be converted into capital 
provided to the Board on such terms 
and conditions as appear to that Gov- 
ernment to be reasonable in the circum- 
stances of the case, even if the terms of 
such loan do not include a term provid- 
ing for an option for such conversion. 

(2) In determining the terms and con- 
ditions of such conversion, 
Government shall have due regard to the 
following circunistances, that is to say, 
the financial position of the Board, the 
terms of the lean, the rate of interest 
payable on the: loan, the capital of the 
Board, its loan liabilities and its reserves. 

(3) Notwithstanding anything con- 
tained in this Act, where the State Gov- 
ernment has, by an order made under 
sub-section (J), directed that any loan 
or any part thereof. shall be converted 
into capital und such order has the effect 
of increasing the capital of the Board, 
the capital of the Board shall stand in- 
creased by the amount by which the 
conversion imcreases the capital of the 
Board in excess of the capital specified 
under sub-section (1) of section 12A: 

Providect that the amount of the loan 
so converted together with the capital 
provided under sub-section (3) of sec- 
tion 12A shall not exceed the amount 
representing the aggregate of the out- 
standing loans of the Board after such 
conversion.” 


14. Substitution of new section for 
section 67. —- For section 67 of the prin- 
cipal Act, the following section shall be 
substituted, namely :— 


a ae Pied of liabilities of Board. — 
.in, any year, the revenue 
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receipts are not adequate to enable 
compliance with the requirements of sec- 
tion 59, the Board shall, after meeting 
its operating, maintenance amd manage- 
ment expenses and after provision has 
been made for the payment of taxes (if 
any) on income and profits, distribute 
the revenue receipts, as far as they are 
available, in the following order, name- 
ly :— 


(i) payment of interest on loans not 
guaranteed under section 66; 


(ii) repayment of principal of any lean 
raised (including redemption of deben- 
tures or bonds issued) umder section 65 
which becomes due for payment in the 
year; 


(ii) payment of interest 
guaranteed under section 66: 


(iv) payment of interest on suma paid 
by the State Government in pursuance 
of guarantees under section 66; 


on leans 


(v) payment of interest on loans adv- 
anced to the Board by the State Govern- 
ment under section 64 or deemed te be 
advanced under sub-section (2) of sec- 
tion 60; f 


(vi) repayment of principal of any 
loan guaranteed by the State Govern- 
ment under section 66 which becomes 
due for payment in the year or which 
became due for payment in any previous 
year and has remained unpaid; 


(vii) repayment of principal of any 
loan advanced to the Board under sec- 
tion 64 which becomes due for payment 
in the year or which became due fer 
payment in any previous year- and has 
remained unpaid, 


and if any balance amount is left there- 
after, the same shall be utilised for the 


other purposes specified in section 59 in 
‘such manner as the Board may decide. 


(2) If for any reason beyond the con- 
trol of the Board, the revenue receipts 
in any year are not adequate to meet its 


-operating, maintenance and management 


expenses, taxes (if any) on incomes and 
profits and the liabilities referred to in 
clauses (i) and (ii) of sub-section (1), the 
shortfall shall, with the previous sanc- 
tion of the State Government, be paid 
out of its capital receipts.” 


15. Substitution of new section for 
section 68. — For section 68 of the prin- 
cipal Act, the following section snan be 
substituted, namely :— 


ie 
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“68. Charging of depreciation by Board. 
-— (1) Subject to the provisions of sec- 
tion 67, the Board shall provide each 
year for depreciation such sum calculat- 
ed in accordance with such principles as 
the Central Government may, after con- 
sultation with the Authority, by notifica- 
tion in the Official Gazette, lay down 
from time to time. 


(2) Where in any particular year de- 
preciation cannot ‘be adjusted against 
revenues, the same may be carried over 
to subsequent years, 


(3) The provisions of this section shall 
apply to the charging of depreciation for 
the year in which the Electricity (Sup- 


ply} Amendment Act, 1978 comes into 
force.” 


~ 


16. Amendment of section 69. — 
In section 69 of the principal Act, in sub- 
section (4), for the words “forwarded 
annually to the State Government’, the 
words “forwarded to the Authority and 
to the State Government within six 
months of .the close of the year to which 
the accounts and audit report relate” 
shall be substituted. 


17. Amendment of section 74. — 
In section 74 of the principal Act, for 
the words “officer or servant”, the words 
“officer or other employee” shall be sub- 
stituted, 


18. Amendment of section 75A. — 
In section 75A of the principal Act, after 
sub-section (3), the following sub-section 
shall be inserted, mamely :— 


“(3A) (a) The Generating Company 
shall carry on its operations under this 
Act and adjust its tariffs so as to ensure 
that the total revenues in any year of 
account shall, after meeting all the ex- 
penses properly chargeable to revenues 
including operating, maintenance and 
management expenses, taxes (if any) on 
income and profits, depreciation and 
interest payable on all debentures, bonds 
and loans, leave such surplus as the 
promoting Government or promoting 
Governments, as the case may be, may, 
from time to time, specify. 


(b) In specifying the surplus under 
clause (a), the promoting Government or 
promoting Governments, as the case may 
be, shall have due regard to the avail- 
ability of amounts accrued by way of 
depreciation and the liability for loan 
amortization and leave a reasonable 
ameunt to contribute tewards the cest of 
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capital works. and for payment of divid- 
end on shares.” 


19. Amendment of section 79. — 
In section 79 of the principal Act,— 

(a) in clause (c), for the words “offi~ 
cers and servants’, the words “officers 
and other employees” shall be substi- 
tuted; 


(b) after clause (j), the following clause 
shall be inserted, namely:— 

“(jj) expending sum not included in. 
statement submitted under = sub~sec- 
tion (1) or sub-section (5) of section 61, 
under sub-section (2) of section 62;”; 


(c) in the proviso, for the word, brac- 
kets and letter “and (d)’’, the brackets, 
letters and word, ‘(d) and (jj)? shall be 
substituted. 


20. Amendment of 
In section 81 of the 


section 81, — 
principal Act, for 


the words “members, officers and ser- 
vants”, the words “members and officers 
and other employees’ shall be sub- 


stituted, 


21. Amendment of section 82. — 
In section 82 of the prnicipal Act, for 
the words “member, officer or servant”, 
the words ‘member or officer or other 
employee” shall be substituted, 


22. Amendment of Fourth Schedule. 
— In the Fourth Schedule to the prin- 
cipal Act,— 

(a) in paragraph I, clause (c) shall be 
omitted; 


(b) in paragraph II, for the words and 
figure “on the scale set out in para- 
graph III”, the words and figure “cal- 
culated in accordance with the provi- 
sions of paragraph VI of the Sixth Sche- 
dule” shall be substituted; 

(c) paragraph III shall be omitted. 


23. Amendment of Sixth Schedule. — 
In the Sixth Schedule to the principal 
Act,— 


(1) in paragraph VA,— ` 
(a) in sub-paragraph (1),— 


‘(i) for the words “amount of develop- 
ment rebate’, the words “amount of in- 


vestment allowance” shall be substi- 
tuted: 
(ii) for the words, brackets, figures 


and letter “under clause (vib) of sub- 
section (2) of section 10 of the Indian 
Income-tax Act, 1922.”, the words, 
figures and letter “under section 32A of 


be substituted; 
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(b) in the proviso to sub-pararaph (4), 
after the words “amount of the Re- 
serve”, the—brackets and words ‘“(whe- 
ther such’ amount is in the form of cash 
or other assets)” shall be inserted; 

(2) for paragraphs VI, VII, VII, IX, 
X and XI, the following paragraph shall 
be’ substituted, namely :— 

“VI. (a) The licensee shall provide 
each year for depreciation such sum cal- 
culated in accordance with such princi- 
ples as the Central Government may, 
after consultation with the Authority, 
by notification in the Official Gazette, 
lay down from time to time. 

(b) Where in any particular year 
depreciation cannot be adjusted against 
revenues, the same may be carried over 
to subsequent years, 


_ (ce) The provisions of this paragraph 


shall apply to the charging of deprecia- ` 


tion for the year in which the Electricity 
(Supply) Amendment Act, 1978, comes 
into force.” ` 

(3) in E XVIL 
shall be omitted. 

24. Omission of Seventh Schedule. 
~~ The Seventh Schedule to the principal 
Act shall be omitted, 


25. Amendment of Eighth Schedule 
and Ninth Schedule. — In clause (a) of 
paragraph I of the Eighth Schedule and 
clause (f) of paragraph I of the Ninth 
Schedule to the principal Act, for - the 
words “officers and servants’, the words 
“officers and other employees” shall be 
substituted. 


clause (8) 





THE RESERVE BANK OF INDIA 
(AMENDMENT) ACT, 1978 
[Act No, 24 of 1978]* - 
[3rd June, 1978] 


An Act further to amend the Reserve 
Bank of India Act, 1934 


Be it enacted by Parliament in the 
Twenty-ninth Year of the Republic of 
India as follows :— 

1. Short title and commencement. — 
(1) This Act may be called the Reserve 
Bank of India (Amendment) Act, 1978. 








(*) Received the assent of the Presi- 

dent on 3-6-1978 Act published in 

Gaz. of India; 3-6-1978 Part II-S. 1, 

. Ext. P. 257. For Statement of Ob- 

jects and Reasons, see Gaz, of 

| India; 3-3-1978, Part II-S, 2. Ext, 
t; P. 169, 
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(2) It shall come into force on such 
date as the Central Government may, 
by notification in the Official Gazette, ap- 
point, and different dates may be ap- 
pointed for different provisions of this 
Act, 


2. Change of nomenclatue of Agricul- 
tural Refinance Corporation. — In the 
Reserve Bank of India Act, 1934 (herein- 
after referred to as the principal Act), 
for the words “Agricultural Refinance 
Corporation”, wherever they occur, the 
words “Agricultural Refinance and Deve- 
lopment Corporation” shall be substi- 
tuted, 


3. Amendment of section 2. — 
In section 2 of the principal Act,— 


(i) for clause (c), the following clauses 
shall be substituted, namely :— 


‘(bix) “foreign currency” and “foreign 
exchange” have the meamings respec- 
tively assigned to them in the Foreign 
Exchange Regulation Act, 1973; 

(c) “Industrial Finance Corporation” 
means the Industrial Finance Corpora- 
tion of India established under the In- 
dustrial Finance Corporation Act, 1948; 


Gi) after clause (f), the following 
clause shall be inserted, namely :— 


‘(i) “State Financial Corporation” 
means any State Financial Corporation 
established under the State Financial 


Corporations Act, 1951’; 


4. Amendment of section 17, c= 
In section 17 of the principal Act, — 

(i) in -clause (3), in sub-clause (a), the 
words “in amounts of not less than the 
equivalent of ome lakh of rupees” shall 
be omitted; 


(ii) In clauses (4) and (4A), the words 
and figures “established under the State 
Financial Corporations Act, 1951’? shal 
be omitted; 


` Gi) in clause (4B), the words and 
figures “established under the Industrial 
Finance Corporation Act, 1948” shall be 
omitted; 


(iv) after clause (4H), the following 
clause shall be inserted, namely — 


‘‘(4-I) the making to scheduled banks, 
the Development Bank, the Industrial 
Finance Corporation and any other finan- 
cial’ institution as may, on the recom- 
mendation of the Bank, be approved in 
this behalf by the Central Government 
of loans and advances repayable on de- 
mand or otherwise and against sich 
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security and on such other terms and 
conditions as may be approved in this 
behalf by the Central Board for the pur- 


pose of enabling such banks, or -financial 


institution, as the case may be, to pur- 
chase foreign exchange from the Bank 
for the purpose of financing the import 
of capital goods or for such other pur- 
poses as may be approved by the Cen- 
tral Government;”’ 


(v) in clause (11), the words and 
figures “established under the Industrial 
Finance Corporation Act, 1948” shall be 
omitted; 


(vi) for clause (12), the following 
clause shall be substituted, namely :-— 


“(12) the purchase and sale of gold 
or silver ‘Coins and gold and silver bul- 
lion and foreign exchange and the open- 
ing of a gold account with the principal 
currency authority of any foreign country 
or the Bank for International Settlements 
or any international or regional bank or 
financial institution formed by such 
principal currency authority or autho- 


rities or by the Government of any 
foreign country”; 
(vii) for clause (12A), the following 


clause shall be substituted, namely :— 


“(12A) The purchase and sale of secu- 
rities issued by the Government of any 
ceuntry outside Iné@ia or by any insti- 
tution or body corporate established out- 
side India and expressed to be payable 
in a foreign currency or any international 
.or composite currency unit, being in ‘the 


case of purchase by the Bank securities 


maturing within a period of ten veers 
from the date of purchase: 


Provided: that in the case of securities 
of an institution or body corporate, the 
repayment of principal and payment of 
interest in respect of such securities shall 
be guaranteed -by the Government of 
the country concerned”; 


(viii) after clause (12A) as so amend- 
ed, the following clause shall be inserted, 
namély :— 


'(12B) the making of loans .and adv- 
ances in foreign currencies to scheduled 
banks, the Development Bank, the Indus- 
trial Finance Corporation, any State 
Financial Corporation and any other 
financial institution as may, on the 
recommendation of the. Bank, be approv- 
ed by the Central Government and on 
such terms and conditions as may .be 
specified by the Central Board in this 
behalf, against promissory notes of such 


E 


Reserve Bank of India (Amdt.) Act. 1978 
. bank: or financial institution, as the case 


Finance Corporation”, 


years”, 


[Act 24] 122 


may be: 


Provided that the borrowing bank or 
finaricial institution, as the case may be, 
furnishes a declaration in writing to the 
effect ‘that— 


(a) it has made loans and advances: 
in foreign currencies for financing inter- 
national trade or for the import of capi- 


.tal goods or for such other purposes as: 


may be approved ay the Central Govern-- 
ment; and 


(b) that the amount of loans or adv- 
ances so made and outstanding at any 
time will not be less than the outstand- 
ing amount of the loans or advances 
obtained by it from the Bank”; 


(ix) for clause (13), the following 
clause shall be substituted, namely :— 


*(13) the opening of an account with 
an office outside India of any bank, in- 
cluding a bank incorporated in India or 
the making of an agency agreement with, ` 
and the acting as an agent or correspon- 
dent of, any bank incorporated outside 


India, or the principal currency authority 


of any country under the law for the 
time being in forcé in that coumtry or 
any international or regional bank or 
financial institution formed by such prin- 
cipal currency authorities or foreign 
Governments, and.the investing of the 
funds of the Bank im the shares and 
securities of any such international or 
regional bank .or financial imstitution or 
of any other foreign institution as may 
be approved by the Central Board in this 
behalf”: 


5. PEETER. of section 18. — 
In section 18 of the principal Act, 
clause (2) shall be omitted. 


6. Amendment of. section 33. — 
In section 33 of the principal Act, in 
sub-section (6), in clause (i), — 


(1) in sub-clause (a),— 


(a) after the words “International 
the words “or 
Asian Development Bank” shall be in- 


serted; 


(b) for the words “any commercial 
bank notified by the Central Govern- 
ment”, the words “any banking or finan- 
cial institution notified by the Central 
Government” shall be substituted; ang 


(c) for the words “period of five 
the words “period of ten years” 
shall be substituted; 
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(2) im sub-clause (c), for the words 
“within five years’, the words “within 
ten years”, shall be substituted. 


7. Amendment of section 46C. — 
In section 46C of the principal Act, in 
sub-section (2), in clause (a), the words 
-and figures “established under the Indus- 
trial Finance Corporation Act, 1948” and 
“established ‘under the State Financial 
‘Corporations Act, 1951” shall be omitted. 


8. Amendment of section 48. — 
In section 48 of the principal Act, in 
sub-section (1), forthe words and figures 
“Indian Income-tax Act, 1922”, the words 


and figures “the Income-tax Act, 1961” 
shall be substituted. 

9. Amendment of section 53. — 
In section 53 of the principal Act, in 


sub-section (1}, for the words “publish- 
ed weekly in the Gazette of India’, the 
words “published in the Gazette of India 
at such intervals and in such modified 
form as it may deem fit” shall be sub- 
stituted, So) wÀ 


‘THE CUSTOMS, CENTRAL EXCISES 
AND SALT AND CENTRAL BOARDS 
OF REVENUE (AMENDMENT) 


ACT, 1978 
[Act No. 25 of 1978]* 
` [6th June, 1978] 


An Act to provide for certain amend- 
ments te the Customs Act, 1962, the 
Central Excises and Salt Act, 1944 and 
the Central -Boards of Revenue Act, 
1963. 


Be it enacted by Parliament in the 
‘Twenty-ninth Year of the Republic of 
India as follows :— 


“CHAPTER I 
. PRELIMINARY 


1. Short title and commencement.’ — 
(1) This Act may be called the Customs, 
‘Central Excises and Salt and Central 


‘Boards of Revenue (Amendment) Act, 
1978. 


(2) It shall come into force on such 
‘date as the Central Government may, by 


a 


(*) Received the‘ assent of the Presi- 
dent on 6-6-1978 Act published in 
Gaz, of India; 7-6-1978 Part II-S. 1, 
Ext. P. 261. For Statement of Ob- 
jects and Reasons, see Gaz, of India; 

i 19-12-1977. Part II-S.: 2, Ext, P, 918. 
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notification in the Offcial Gazette, ap- 
point: 

Provided that different dates may be 
appointed for different provisions of 
this Act and any reference in any such 
provision to the commencement of this 
Act shall be construed as a reference to 
the coming into force of that provision. 


CHAPTER II 
AMENDMENT TO THE 
CUSTOMS ACT, 1962 
2. Amendment of section 2. 
In section 2 of the Customs Act, 1962 


(hereafter in this Chapter referred to as 
the Customs Act), in clause (28), for the 


words “waters extending into the sea to © 


a distance of twelve nautical miles 
measured from the appropriate base line 
on the coast of India’, the words and 
figures ‘waters extending into the sea 
up to the limit of contiguous zone of 
India under section 5 of the Territorial 
Waters, Continental Shelf, Exclusive 
Economic Zone and other Maritime Zones 
Act, 1976” shall be substituted, 


3. Amendment of section 14, 
In section 14 of the Customs Act,— 


ae 


(a) in sub-section (1), in clause (a), 
for the proviso, the following proviso 
shall be substituted, namely :— 


"Provided that such price shall be cal- 
culated with reference to the rate of ex- 
change as in force on the date on which 
a bill of entry is presented under sec- 
tion 46, or a shipping bill or bill of ex- 
port, as the case may be, is presented 
under section 50;” 


(b) after sub-section (2), the follow- 
ing sub-section shall be inserted, name- 
ly — 

'(3) For the purposes of this section— 


- (a) “rate of exchange” means the rate 
of exchange— 


(i) determined by the 


Central Gev- 
ernment, or 


(ii) ascertained in such manner as the 
Central Government may direct, 
for the conversion of Indian 
into foreign currency or 
rency into Indian currency; 


currency 
foreign cur- 


(b) “foreign ` currency” and “Indian 
currency” have the meanings respective- 
ly assigned to them in the Foreign Ex- 
change Regulation Act, 1973.’ 


4. Améndment of section 15. 
Im section 15 ef the Custems Act— 


: =e 


„m 


t 


d! 


t978- 


(a) in -sub-section (1),* words 
trate of exchange” shall be omitted; 
(b) sub-section (3) shall be omitted. 


5. Amendment of section 27. — 
In section 27 of the Customs Act, for 
sub-section (1), the following sub-sec- 


tion shall be substituted, namely :— 


(1) Any person claiming refund of 
any duty paid by him in pursuance of 
‘an order of assessment made by an offi- 
cer of customs lower in rank than an 
Assistant Collector of Customs may 
make an application for refund of such 
duty to Assistant’ Collector of Customs— 


(a) in the case of any import made by 
any individual for his personal use or by 
Government or by any educational, re- 
search or charitable institution or hos- 
pital, before the expiry of one year; 


(b) in any other case, before the ex- 
piry of six months, from the date of pay- 
ment of duty: 


Provided that the limitation of one 
year or six months, as the case. may be, 
shall not apply where any duty has been 
paid under protest. 


Explanation, — Where any duty is 
paid provisionally under section 18, the 
period of one year or six months, as the 
case may be, shall be computed from the 
date of adjustment of duty after the 
final assessment PENEDES: 


6. Amendment of section 28. — 
In. section 28 of the Customs Act, in 
sub-section (1), — 


(a) for the opening paragraph, the 
following shall be substituted, namely :— 

“When any duty has not been levied 
or has been short-levied or erroneously 
refunded, the proper officer may,— 


(a) in the case of any import made 
by any individual for his pẹrsonal use or 
by Government or by any educational, 
research or charitable institution or họs- 
pital, within one year; 

(b) in any other within six 
months, 


case, 


from the relevant date, serve notice on 
the person chargeable, with the duty 
which has not been levied or which has 
‘been: so short-levied or to whom the re- 
fund has erroneously been made, requir- 
ing him to show cause why he should 
not pay the amount apecitied in the 
notice:”’; - ai Se # 
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(b) in the proviso, for the words “six 
months”, the words “one year” and “six 
months” shall be substituted. 


7. Insertion of new section 28A. — 
After section 28 of the Customs Act, the 
follownig section shall be inserted, 
namely :— 


“28A. Power not to recover dutie not 
levied or short levied as a result of gene- 
ral practice. — Notwithstanding any- 
thing contained in this Act, if the Central 
Government is satisfied— 


(a) that a practice was, or is, general- 
ly prevalent regarding levy of duty (in- 
cluding non-levy thereof) on any goods 
imported into, or exported from, india; 
and 


(b) that 


such goods were, er are, 
hable— 


(i) to duty; in cases where according 
tə the said practice the duty’ was net, 
or is not heing, levied, or 


(ii) to a higher amount of duty than 
what was, or is being, levied, according 
to the said practice, 


then, the Central Government may, by 
notification in the Official Gazette, direct 
that the whole of the duty payable on 
such goods, or, as the case may be, the 
duty in excess of that payable on suck 
goods, but for the said practice, shall 
not be required to be paid in respect of 
the goods on which the duty was not, or 
1s not being, levied, or was, or is being, 
short-levied, in accordance with the said 
practice,” 


8. Amendment of section 46. — 
In section 46 of the Customs Act, in sub- 
section (3),— . 


(a) in the proviso, for the werds 
“such manifest or report’, the words 
“such report” shall be substituted; 


(b) after the proviso as'so amended, 
the folowing further proviso shall be 
inserted, namely :— 


“Provided further that a bill of entry 
may be presented even before the deli- 
very of such manifest if the vessel by 
which the goods have been shipped for 
importation into India is expected to 


‘arrive within a week from the date of: 


such presentation.” 


9. Amendment of section 61.— 
In section 61 of the Customs Act,— 


(a) for the opening paragraph, the 
following shall-be substituted, namely:—~ 
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“Any warehoused goods may be left 
in the warehouse in which they are 
deposited or in any warehouse to which 
they may be removed,— 

(a) in the case of mnon-consumable 
‘stores, till the expiry of three years; and 


(b) in the case of any other goods, 
till the expiry of one year, 


after the date on which the proper 
officer made an order umder section 60 
permitting the deposit of the goods in a 
warehouse:”’; 


(b) in the first proviso for the words 
“three years’, in both places where they 
occur, the words “three years or one 
year, as the case may be,” shall be sub- 
stituted. 


10. Amendment of section © 75.— 
In section 75 of the Customs Act,— 

(a) after sub-section (1), the follow- 
ing sub-section shall be inserted, 
namely:— 


“(1A) Where -it appears to the Cen- 
tral Government that the quantity of a 
particular material imported imto India 
is more than the total quantity of like 
material that has been used in the goods 
manufactured in India and exported 
outside India, then, the Central Govern- 
ment may, by notification in the Official 
Gazette, declare that so much of the 
material as is contained in the goods 
exported shall, for the purpose of sub- 
section (1), be deemed to be imported 
material.”; 

(b) in sub-section (2), in clause (a), 
for the words “goods of that class or 
description”, the words “export goods of 
that class or description” shall be substi- 
tuted. 


11. Amendment of section 113.— 
In . section 113 of the Customs Act, in 
clause (i), after the words “dutiable or 
prohibited goods”, the words “or goods 
entered for exportation under claim for 
drawback” shall be inserted, 


12. Amendment of section 122.— 
In section 122 of the Customs Act, for 
clauses (b) and (c), the following clauses 
shall be substituted, namely:-—- 


“(b) where the value of the goods 
liable to confiscation does not exceed 
twenty-five thousand rupees, by an Assis- 
tant Collector of Customs; 


(c) where the value of the goods Hable 
to confiscation does met exceed twe 
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thousand five hundred rupees, by a 
gazetted officer of customs lower in rank 
than an Assistant Collector of Customs.”, 


13. Amendment of section 128.— 
In section 128 of the Customs Act, in 
sub-section. (1), in the opening para- 
graph, after the words “any decision or 
order passed under this Act’, the brac- 
kets, words and figures ‘(not being an 
order passed under section 130)” shall 
be inserted. - 


14. Substitution of new section for 
section 130.— For section 130 of the Cus- 
toms Act, the following section shall be 
substituted, namely:— ` 


“130. Powers of revision of Board or 
Collector.— (1) The Board may, of its 
own motion or otherwise, call for and 
examine the record of any proceeding 
in which a Collector of Customs has pass- 
ed any decision or order under this Act 
for the purpose of satisfying itself as to 
the correctness, legality or propriety of 
such decision or order and may pass 
such order thereon as it thinks fit. 


(2) The Collector of Customs may of 
his own motion or otherwise call for and 
examine the record of any proceeding in 
which an officer of customs subordinate 
to him has passed any decision or order 
under this Act (mot being an order pass- 


ed in appeal under section 128) for the 


purpose of satisfying himself as to the 
correctness, legality or propriety of such 
decision .or order and may pass such 
order thereon as he thinks fit. 


(3) (a) No order enhancing any 
penalty or fine in lieu of confiscation or 
confiscating goods of greater value -shall 
be passed under this section unless the 
person affected by the proposed order 
has been given a reasonable opportunity 
of showing cause against it. 


(b) Where the Board or, as the case 
may be, the Collector of Customs is of 
opinion that any duty of customs has 
not been levied or has been short-levied, 
mo order levying or enhancing the duty 
shall be made under this section unless 
the person affected by the proposed 
order is given notice to show cause 
against it within the time limit specified 
in section 28. 


(4) No proceeding shall be initiated 
under this section in respect of any deci- 
sion or order after the expiry of a period 
of one year from the date of such deci- 
sien er erder: : 


1978. - 


‘Provided that where in respect of any. 
decision or order passed. by, an officer of 
customs before the commencement of 
the Customs, Central Excises and Salt 
and Central Boards of Revenue (Amend- 
ment) Act, 1978, the period of one year 
for initiating revision proceedings had 


expired at such commencement, - then, 


revision proceedings may be initiated 
within a period of six months frem such 
commencement.”. 

15. Amendment of section 131.— 
In section 131 of the Customs Act, after 
sub-section (2), the following sub-section 
shall be inserted, namely:— 


“(2A) An application under sub-sec- 
tion (1) shall be accompanied by a fee 
of one hundred and twenty-five rupees.”’. 


16. Amendment of section 135.— 
In section 135 of the Customs Act, for 
the words “six months”, wherever they 
occur, the word “one year” shall be sub- 
stituted. 


17. Insertion of new section 143A.— 
After section 143 ‘of the Customs Act, 
the following section shall be inserted, 
namely:— 


“143A. Duty deferment.— (1) When 
any material is imported under an import 
licence belonging to the category of 
Advance Licence granted under the Im- 
ports and Exports (Control) Act, 1947, 
subject . to an obligation to export the 
goods as are specified in the said Licence 


within the period specified therein, the. 


Assistant Collector of Customs may, not- 
withstanding anything contained in this 
Act, permit clearance of such material 
without payment of duty leviable there- 
on. 


(2) The permission for clearance 
without payment of duty under sub-sec- 
tion (1) shall be subject to the follow- 
ing conditions, that is to: say— 


(a) the duty payable on the material 
imported shall be adjusted against the 
drawback of duty payable under this 
Act or under any other law for the time 
being in force on the export of goods 
specified in the said Advance Licence; 
and : 


(b) where the duty is not so adjusted 
either for the reason that the goods are 


= mot exported within the period specified 


in the said Advance Licence, or within 
such extended period not exceeding six 
months as the Assistant Collector of 
Customs may, on sufficient cause being 
shown, allow, or for any other sufficient 
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reason, the importer. shall, notwithstand- 
ing anything contained in section 28, be 
liable to pay the amount of duty not so 
adjusted together with simple interest 
thereon at the rate of twelve per cent, 
per annum from the date the said per- 
mission for clearance is given to the 


date of payment. ` 


(3) While permitting clearance under 
sub-section (1), the Assistant Collector 
of Customs may require the importer to 
execute a bond with . such surety or 
security as he thinks fit for complying 
with the conditions specified in sub- 
section (2).”*. 


18. Amendment of section 
In section 159 of the Customs Act, for 
the words “in two successive sessions, 
and if, before the expiry of the session 
in which it is so laid or the session 
immediately following’, the words “in 
two or more successive sessions, and if, 
before the expiry of the session imme- 
diately following the session or the suc- 
cessive sessions aforesaid” shall be sub- 
stituted. í 


159.— 


CHAPTER III 


)AMENDMENTS ‘TO THE CENTRAL ~ 
EXCISES AND SALT ACT, 1944 


19. Amendment of section 3.— 
In section 3 of the Central Excises and 
Salt Act, 1944 (hereafter in this Chapter 
referred to as the Central Excises and 
Salt Act), for sub-section (3), the follow- 
ing sub-section ‘shall be substituted, 
namely:— l 


“(3) Different tariff values may be | 
fixed— 

(a) for different classes or descrip- 
tions of the same excisable goods; or 


(b) for excisable goods of the same. 
class or description— 


(i) produced or manufactured by dif-. 
ferent classes of producers or manufac- 
turers; or 


(ii) sold to different clases of buyers:; 

Provided that in fixing different tariff 
values in respect of excisable goods 
falling under sub-clause (i) or sub-clause 
(ii), regard shall be had to the sale prizes 
charged by the different classes of pro- 
ducers or manufacturers or, as the case 
may be, the. normal practice of the 
wholesale trade in such goods.”. 


20. Insertion of new section 5.— 
After section 4 of the Central Excises 
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and Salt Act, the following section shall 
be inserted, namely:— 


“5, Remission of duty on goods found 
deficient in quantity (1) The Central 
Government may, by rules made under 
this section, provide for remission of 
duty of excise leviable on any excisable 
goods which due to any natural cause 
are found te be deficient in quantity. 


(2) Any rules made under sub-section 
(1) may, having regard to the nature of 
the excisable goods or of processing or 
ef curing thereof, the period of their 
storage or transit and other relevant 
considerations, fix the limit or limits of 
percentage beyond which no such remis- 
sion shall be allowed: 


Provided that different limit or limits 
ef percentage may be fixed for different 
varieties of the same excisable goods or 
for different areas or for different sea- 
sers.”’. 


21. Insertion of new sections I11A, 
11B and 11C.— After section 11 of the 
Gentral Excises and Salt Act, the follow- 
ing sections shall be inserted, namely:— 


‘411A. Recovery of duties mot levied or 
net paid or short levied or short-paid or 
erroneously refunded, — (1) When any 
duty of excise has not been levied or 
paid or has been short-levied or short- 
paid or erroneously refumded, a Central 
Bxcise Officer may, within six months 
from the relevant date, serve notice on 
the person chargeable with the duty 
which has not been levied or paid or 
which has been  short-levied or short- 
paid or to whom the refund has errone- 
eusly been made, requiring him to show 
cause why he should not pay the amount 
specified in the notice: 


Provided that where any duty of 
excise has not been levied or paid or 
has been short-levied or short-paid or 
erroneously refunded by reason of fraud, 
cellusion or any wilful mis-statement or 
suppression of facts, or contravention of 
any of the provisions of this Act or of 
the rules made thereunder with intent 
te evade payment of duty, by such per- 
sen or his agent, the provisions of this 
sub-section shall have effect, as if for 
the words “six months”, the words “five 
years” were substituted. 


Explanation. Where the service of 
the notice is stayed by an order of a 
court, the period of such stay shall be 
excluded in computing the aforesaid 
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period of six months oer five years, as 


the case may be. 


(2) The Assistant Collector of Central 
Excise shall, after considering the repre- 
sentation, if any, made by the person 
on whom notice is served under sub- 
section (1), determine the amount of 
duty of excise due from such person (not 
being in excess of the amount specified 
in the notice) and thereupon such per- 
son shall pay the amount so determined. 


(3} For the purposes of this section— 


(i) “refund” includes rebate of duty 
of excise on excisable goods exported out 
of India or on excisable materials used 
in the manufacture of goods which are 
exported out of India; 


(ii) 
(a) in the case of excisable goods on 
which duty of excise has not been levied 


or paid or has been short-levied or short- 
paid— á 


(A) where under the rules made 
under this Act a monthiy return, show- 
ing particulars of the duty paid on the 
excisable goods removed during the 
month to which the said return relates, 
is to be filed by a manufacturer or pro- 
ducer or a licensee of a warehouse, as 
the case may be, the date on which such 
return is so filed; 


(B) where no monthly return as 
aforesaid is filed, the last date on which 
such return is to be filed under the said 
rules; 


“relevant date” means— 


(C) in any ether case, the date on 
which the duty is to be paid under this 
Act or the rules made thereunder; 


(b) in a case where duty of excise is 
provisionally assessed under this Act or 
the rules made thereunder, the date of 
eadjustment of duty after the final assess- 
ment thereof; 


(c) in the case of excisable goods on 
which duty of excise has been errone- 
ously refunded, the date of such refund. 


11B. Claim for refund of duty. — (1) 
Any person claiming refund of any duty 
of excise may make an application for . 
refund of such duty to the Assistant 
Collector of Central Excise before the 
expiry of six months from the date of 
payment of duty: 


Provided that the limitation of six 
months shall not apply where any duty 
has been paid under protest. 
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Explanation—- Where any duty «of 
excise is paid provisionally under this 
Act or the rules made thereunder, the 
period of six months shall be computed 
from the date of adjustment of duty 
‘after the final assessment thereof. 


(2) If on receipt of any .such appli- 
cation the Assistant Collector of Central 
Excise is satisfied that the whole or any 
part of the duty of excise paid by the 
applicant should be refunded to him, he 
may make an order accordingly. 


(3) Where as a result of any order 
passed in appeal or revision under this 
Act refund of any duty of excise be~ 
comes due to any person, the Assistant 
Collector of Central Excise may refund 
the amount to such person without his 
having to make any claim in that behalf. 


(4) Save as otherwise provided by or 
under this Act, no claim for refund of 
any duty of excise shall be entertained. 


(5) Notwithstanding anything con- 
tained in any other law, the provisions 
of this section shall also apply to a claim 
for refund of any amount’ collected as 
duty of excise made on the ground that 
the goods in respect of which such 
amount was collected were not excisable 
er were entitled to exemption from duty 
and no court shall have amy jurisdiction 
in respect of such claim, 


Bxplanation.—For the purposes of this 
section, “refund” includes rebate of duty 
of excise on excisable goods exported 
eut of India or on excisable materials 
- used in the manufacture of goods which 
are exported out of India 


11C. Power not to recover duty of 
excise not levied -or short-levied as a 
result of general practice. — Notwith- 
standing anything contained in this Act, 
if the Central Government is satisfied— 


(a) that a practice was, or is generally 
prevalent regarding levy: of duty of 
‘excise (including non-levy thereof) on 
any excisable goods; and 


(b) that such goods were, er are, 
liable— 


(i) to duty of excise, in cases where 
accerding to the said practice the duty 
was mot, or is not being, levied, or 


(ii) to a higher amount of duty of 
excise than what was, or is being, levied, 
according to the said practice, 


w 
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then, the Central Government may, by 


notification in the Official Gazette, direct 


that the whole of the duty of excise pay- 
able on such goods, or,-as the case may 
be, the duty of. excise in excess of that 
payable on such goods, but for the said 
practice, shall not be required to be paid 
in respect of the goods on which the 
duty of excise was not, or is not being, 
levied, or was, or is being, short-levied 
in accordance with the said practice.’. 


22. Amendment of section 35.— 
In section 35 of the Central Excises and 
Salt Act, in sub-section (1), after the 
words “the rules made thereunder”, the 
brackets, words, figures and letter ‘(not 
being am order passed under section 
35A)” shall be inserted, 


23. Substitution of new section for 
section 354.— For section 35A of the 
Central Excises and Salt Act, the follow- 
ing section shall be substituted, namely:— 


“35A. Revision by Board or Collector. 
.— (1) The Central Board of Excise and 
Customs constituted under the Central 
Boards of Revenue Act, 1963, (herein- 
after referred to as the Board), may, of 
its own motion or otherwise, call for 
and examine the record of any proceed- 
ing in which any decision or order has 
been passed under this Act or the rules 
made thereunder by a Collector of Cen- 
tral Excise (not being a decision or order 
passed on appeal under section 35) for 
the purpose of satisfying itself as to the 
correctness legality or propriety of such ` 
decision or order and may ` pass such 
order thereon as it thinks fit, 


(2) The Collector of Central Excise 
may, of his own motion or ‘otherwise, 
call for and examine the record of any 
proceeding in which any decision or 


‘order has been passed under this Act or 


the rules made thereunder by a Central 
Excise Officer subordinate to him (mot 
being a decision or order. passed on 
appeal under section 35) for the purpose 
of satisfying himself as to the correct- 
ness, legality or propriety of such deci- 
sion or order and may pass such order 


thereon as he thinks fit. 


(3) (a) No decision or. order under 
this section shall be varied so as to pre- 
judicially affect any person unless such 
person is given a reasonable opportunity 
of making a representation and, if he so 
desires, of being heard in his defence. 

(b) Where the Board or, as the case 
may be, the Collector of Central Excise 
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ts of opinion that any duty of excise has 
not been levied or has been short-levied 
or erroneously refunded, no order levy~ 
ing or enhancing the duty, or no order 
requiring payment of the duty so re- 
funded, shall be made under this section 
unless the person affected by the propos- 
ed order is given notice to show cause 
against it within the nee specified 
in section 11A. 


- (4) No proceedings shall be com- 
menced under this section in ‘respect of 
any decision or order [whether such 
decision or order has been passed before 
or after the commencement of the Cus- 
toms, Central Excises and Salt and Cen- 
tral Boards of Revenue (Amendment) 
Act, 1978] after the expiration of a period 
of one year from the date of such deci- 
“sion or order.”, 


24. Amendment of section 36.—~ 
In section 36 of the Central Excises and 
salt Act,— 


(a) after sub-section (1), the follow- 


ing sub-section shall be inserted, 
mamely:— 

“(1A) Every application under sub- 
section (1) shall be accompanied by a 


fee of rupees.one hundred and twenty- 
five.”; 


© (b) in sub-section (2), after the 
second proviso, the following further 
‘proviso shall be inserted, namely:— 


‘Provided also that where the Central 
Government is of opinion that any duty 
of excise has not been levied or has 
‘been short-levied or erroneously refund- 
ed, mo order levying or enhancing the 
duty, or no order requiring payment of 
the duty so refunded, shall be made 
under this section unless the person 
affected by the proposed order is given 
notice to show cause against it within 
the time-limit specified in section 11A.”. 


25. Amendment of section 37.— 
In section 37 of the Central Excises and 
Salt Act, in sub-section (2), after clause 
(ib), the following clause shall be inser- 
ted, namely:— 


“(ic) provide for the remission of 
‘duty of excise leviable on any excisable 
goods, which due to any natural cause 
are found to be deficient in quantity, the 
limit or limits of . percentage beyond 
which no such remission shall be allow- 


- 
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ed and the different limit or limits of 
percentage for different varieties of the 
same excisable goods or for different 
areas or for different seasons;’’, 


26. Insertion of new section 37A.— 
After section 37 of the Central Excises 
and Salt Act, the following section shall 
be inserted, namely:— 


“37A. Delegation of powers. — Tha 
Central Government may, by notification 
in the Official Gazette, direct that subject 
to such conditions, if any, as may be 
specified in the notification — 


(a) any power exercisable by the 
Board under. this Act may be exercisable 
also by a Collector of Central Excise 
empowered in this behalf by the acces 


` Government; 


(b) any power exercisable by a Col- 
lector of Central Excise under this Act 
may be exercisable also by a Deputy 
Collector of Central Excise or an Assis- 
tant Collector of Central Excise em- 
powered in this behalf by the Central 
Government; l 


(c) any power exercisable by a 
Deputy Collector of Central Excise under 
this Act may be exercisable also by an: 
Assistant Collector of Central Excise em- 
powered in‘this behalf by the Central 
Government: and 


(d) any power exercisable by an 
Assistant Collector of Central Excise 
under this Act may be exercisable also 
by a gazetted officer of Central Excise 
empowered in this behalf by the Board.”, 


CHAPTER IV 
AMENDMENT TO THE CENTRAL 
BOARDS OF REVENUE ACT, 1963 


27. Amendment of Act 54 of 1963.— 
In section 3 of the Central Boards of 
Revenue Act, 1963, in sub-section (2), 
for the words “not exceeding five”, the 
words “not exceeding seven” shall be 
substituted. 
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THE CUSTOMS TARIFF (AMEND. 
MENT) ACT. 1978 . 


(Aot No. 26 of 1978)* 
[1st August, 1978] 


An Act further to amend the Customs 
Tariff Act, 1975. 


Ba {4 enacted by Parliament in the Twenty. 
ninth Year of the Republic of India as 
follows :— 


A. Bhort titla and commencement. — 
{1) This Act may be called the Ougtoma Tariff 
{ Amendment) Act, 1978. 


(2) It shall come into force on such date as 


the Central Government may, by notification 
in the Official Gazette, appoint. 


2. Amendment of section 4, — In sec. 
tion 4 of the Oustoms Tariff Act, 1976 (here. 
inafter referred to as the principal Act),— 

(a) in gub.geoction (1), for the words ‘‘the 
produce or manufacture of the United King- 
dom or of such other preferential erea”, the 
words "the produce or manufacture of such 
preferential area” shall be substituted; 

(b) in sub-section (2), for the words ‘‘the 
produce or manufacture of the United King. 
dom or of any other preferential ares” the 
words ‘the produce or manufacture of any 
preferential area” ghall be substituted; 

(o) in sub-section (3), for the words Unit. 
ed Kingdom” means the United Kingdom of 
Great Britain and Northern Ireland and 
other preferential ares” ’, the words ' “‘pre- 
ferential area” ’ shall be substituted. 


8. Amendment of section T. —- In sec- 
tion 7 of the principal Act, in sub.seetion (1), 
for the word, brackets and figure “column 
(6), the word, brackets and figure "column 
(5)” shall be substituted. 


4. Amendment of the First Schedule. — 
The First Schedule to the principal Act shall 
be amended in the manner. specified. in the 
Schedule. . 

THE SOHEDULE . 
(See section 4) 


PARTI |. 
Pv the First Schedule to the principal 
R in the Rules for tke interpretation, — 
i) in rule 3, for clause (e), the folowing 
olause shall be substituted, namely :— 
"(o) When goods cannot be classified by 
‘eeference to (a) or (b), they shall be olaesified 


[*] Received the assent of the President on 1-8. 
1978, Act published in Gaz. ad India; 9.8» 
1978, Part II-S, 1, Ext. ae 

For ae of Objects an Reasons, see Gaze 
o ‘omc 20.12.1977, Part II-S. 2, Ext, 
sA 
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under the Heading which occurs latest among 
those which equally merit consideration.”; 


(ii) under the heading "General Eapana- 
tory- Note’, the words, brackets snd figure “og 
column (5)" shall be omitted; 

(B) in each Chapter, — 

(i). column (4) and the aub-heading ''U. K.” 
occurring above that colamn shall be omitted; 

(ii) . columns (8) and (6) shall be renumber. 
ed respectively as columns (4) and (5); 

(iii) for the pub-heading “Other Preferen. 
tial Areas” occurring above column (4), as s0 
renumbered, the gub-heading ‘Preferential 
Areas” shall be substituted; 


(0) (1) in Ohapter 4, for Note 1, the follow. 
ing Note shall be substituted, namely : — 


'1. The expression “‘milk’ means full 
Gream or skimmed milk, butter milk, whey, 
gurdled milk, kephir, yoghourt and other 
fermented or acidified milk.’; - 


(2) in Heading No. 09.04/10, in column (2), 
for the words and brackets ‘ Spices (including 
mixed spices)”, the words and brackets 
"Spices (including mixed spices, thyme; 
saffron and bay leaves)” shall be substituted, 


(3) in Ohapter 10, for the Note, the follow- 
ing Note shall be substituted: namely :— ` 

“This Chapter only covers those grains 
which have been neither hulled nor otherwise 
worked. However, rice, husked, milled, polish. 
ed, glazed, parboiled,. converted or broken 
remains classified in this Ohapter.”; 


(4) in Heading No. 11.02, in column (3), 


-for the words "exoept husked, glazed, polished 


or broken rice’, the words and figures “except 
rice falling within Ohapter 10” shall be sub. 
stituted; 

RF in Ohapter 12,— 

i) in Note 2, after the words ‘seeds of 

yetches”, the brackets and words ‘'(other than 
those of the species Vicia Faba)” shall be 
ingerted; 

(ii) in Note 3, in item (d), for the word 

"'weed-killara”’ the word ' “herbicides” shall 
be gubstituted;: 


(6) in Heading No. 12.04/06. in column (2), 
for the words ‘'chicory roots, fresh or dired; 
whole or cut, unroagied; hops”, the words 
"hop cones and lupulin” shall be substituted: 

(7) in Heading No. 12.07, in column (2),— 

(i) in the opening paragraph, the word, 
'betel-nuta” shall be omitted; 

(ii) Bub.-heading No. (3) and the entries 
relating thereto shall be omitted; 


(8) in Heading No. 12.08, in column (8), 
for the words "Locust beans”, the words. 
"Chicory roots, fresh or dried, whole or cub, 
unroasted; locust beans” shall be substituted; 
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(9). in Chapter 13, for the title, the title 
"Lacs; gums, resins and other vegetable saps 
. end extracts” shall be substituted: 

(10) Heading No. 13.01 and the entries 
relating thereto shall be omitted; 


(11) for Heading No. 13.02" in column (1), 
the Heading No. '13,01/02” shall be sub. 
stituted; ; 

' (12) in Obapter 14, in the title, the words 

"and carving” shall be omitted; 

(13) in Chapter 15,— 

(i) in Note 1, for item (b), the ‘following 
ttem shall be substituted, namely :— i 

(b) cocos butter (fat or oil) (Obapter 18),”; 


(ii) in Note 2, for the word ‘‘druga’, the 
word ''drega” shall be substituted; 
(14) Heading No. 16.08/13, in 


eolumn (2),-—~ 

(i) for the words ‘‘animal or vegetable 
oils’, the words “animal or vegetable oils and 
fats” shall be substituted; 

(ii) the word "degran," shall be omitted; 

(iii) for tha words “animals fate”, the 
words “edible fata” ghall be substituted; 


(15) in Heading No. 15.14/17, in column (2), 
After the words ‘‘not coloured;”, the. word 
“degras;” shall be inserted; 


(16) in Heading No. 16.01/05, in column (2), 
for the words “Prepared or preserved meat’, 
the words ‘Sausages and the like, of meat, 
meat offal or animal blood: other prepared or 
preserved meat’’ shall be substituted; 


(17) in Heading No. 17.02, for the entry 
in column (2), the entry ‘Other sugars in 
solid form including glucose and lactose; sugar 
syrups, not containing added flavouring or 
colouring matter; artificial honey, whether or 
not mixed with natural honsy; caramel” 
shall be substituted; 

(18) in Heading-No. 17.04/05, in column (2), 
the words ‘; flavoured or coloured sugars, 
syrups and molasses, but not including fruit 


juices containing added sugar in any propor. | 


tion” shall be: omitted; 


(19) in Heading No. 18.01/08, in column (2), 
for the words "cocos butter”. the words and 
brackets ‘cocos butter (fat or oil)” shall be 
substituted; 

(20) in Heading No. 19. 01/08; in column (2) 
for the words 
wares’, the words ‘communion wafers, cachets 
of a kind suitable for pharmaceutical use, 
sealing wafers, rice paper and similar pro. 
ducts; ordinary and ing bakers’ wares” shall 
be substituted; 

(21) in Ohapter 21, in Note Lo 

(i) in item (c), the word ' ‘or” occurring at 
the end shall be omitted; 
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(ii) in item (a), i the ai “or” shall be 
inserted at the end; 


(iii) after item (d), as eo amended, the 
following item shall be inserted, namely:— 


e ''(e) Prepared enzymes (Chapter 35)”; 


(22) in Chapter 25,— 
(i) in Note 2, for item (g), the- following 
item shall be substituted, namely :-—~ 


(g) cultured crystals (other than optical 
elements) weighing not less than two and a 
half grams each, of sodium chloride or of 
magnesium oxide, of Chapter 38; optical ele. 
ments of sodium chloride or „of magnesium 
oxide eet te 90.01); ox”; 

(ii) in Note 

(a) for item (e), the following item shall be 
substituted, namely ~~’ 

'(e) natural magnesium carbonate (magne- 
aito); fused magnesia; dead-burnied (sintered) © 
magnesia, whether or not containing smali 
quantities of other oxides added befere sinter. 
ing; other magnesium oxide, whether or noš 
chemically pure;”’; 

(b) in item (k), after the words "after 
moulding”, the words “; natural micaceous 
iron oxides; jet” shall be inserted; 

(23) in Ohapter 28,~- 


(i) in Note 1, in the opening EEEE 
for the worda ''Except where their context or 


-thess Notes otherwise require”, the worde. 


"Except where the context or these Notes 


- otherwise requires or. require” shall. be sub- 


stituted; 
(ii) in Note 2, in item (a),— 
(a) in gub.item (xii), the words “and” 


‘occurring at the end shall be omitted; 


(b) after sub-item (xiii), the following sub- 
itemg shall be inserted, namely :— 

"(xiv) phosphides, carbides, bydrideg, nitri- 
des, azides, silicides and borides, whethex or 


‘noi chemically defined; 


(xv) phosphorus pentoxide and phogphorio 
acids; 

(xvi) red lead and orange lead; 

(xvii) polysulphidesa; 

(xviii) commercial ammonium carbonate 
containing ammonium carbamate; and 

(xix) commercial sodium and potassium 
silicates.’’; 

fi) in Note 3,— 

a) for item (a), the following item shal} 
bə substituted, namely :— 

fa) sodium chloride and magnesium oxide, 
whether or not chemically pure, and other 
products falling within Section Nees 

(b) in item (e), the words "of magnesium. 


‘oxide or” shall be omitted; 


(o) in item (t), after the words "and preci. 
ous motels”, the words “and precious metal 
alloys” ghall be ingerted; 
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(d) in item (g), after the worda '‘chomically 
pure’, the words "and metal alloys” shall -be 
inserted; 

(e) in item (h), tha words ‘'of magnesium 
oxide or” shall be omitted; 


(24) in Heading No. 28.01/58, in Bub. 
heading No. (13), in column (2), after the 
words ‘Magnesium compounds”, the brackets 
and words ‘(other than magnesium oxide, 
whether or not chemically pure)? ghall be 
ingerted; 

(25) in Chapter 29,— 

i) in Note 1,— 

(a) in item (o); sub-item (ii) shall be 
omitted and sub-items (iii) to (vii) shall be 
renumbered respectively as sub-itams (ii) 
to (vi); 

(b) for item (h), the following item shall 
be substituted, namely :— ` 

“(h) the following products, diluted to 
standard strengths, for the production of azo 
dyes : dizonium salts, couplers used for these 
galts and diazotisable amines and their galts,”’; 

Hn in Note 3,— 

a) after item (f), the following item shall 
be inserted, namely :— 

''(g) enzymes (Chapter 35);”; 
`- (b) existing item (g) shall be relettered as 
item (bh); 

(o) existing item (h) shall be relettered ag 


trem (ij); 
(d) existing item (ij) shall be relettered ag 
Hem (k); 

(26) in-heading No. 29.01/45, in column (2), 
im the opening paragragh, the word ‘en. 
ymos,” shall be omitted; 


(27) in Chapter 22, for Note 2, the follow- 
ing Note shall be substituted, namely :— 

"2, Heading No. 32.04/12 ia to be taken 
o include mixtures of stabilised diazonium 
galta and couplers for the production of azo 
dyes.”; 

(28) in Heading No. 32.04/12. in colum (2), 
for the words ‘'prepared pigments”, the 
words ''prepared pigments and prepared 
pacifiers” shall be substituted; 

(29) in Chapter 35,— 

(i) for the title, the following title Shall be 
gubstituted, namely :— . l 

" Albuminoidal substances: glues enzymes’: 

(ii) for Note 1, the following Note shall be 
substituted, namely :— 

"I. This Chapter does not cover : 

(a) yeasts (Chapter 21); 

(b) medicaments (Heading No. 30.03); 

(c) enzymatio preparations for pre-tanning 
{Heading No. 32.01/03); | 

(d) enzymatic soaking or washing prepara. 
fiong and other producte of Ohapter 34; oz 
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(e) gelatin products of the printing industry 
(Chapter 49).”; . 

(iii) after Note 2, the following Note shall 
be inserted, namely :-— 

''3 This Chapter also covers producta suit- 
able for use as glues put up for sale by retail 
as glues in packages not exceeding a net 
weight of 1 kilogram.” ; 

(30) for Heading No. “35.01/06” in column 
(1), the Heading No. ‘35.01/07” shall be sub. 
stituted, and in Heading No. 35.01/07, as go 
amended, in column (2), for the words "glueg 
not elsewhere specified or included”, the worda 
"enzymes; prepared enzymes and glues not’ 
elsewhere specified or included” shall be sub. 
stituted; l 

(31) In Ohipter 36, in Note 2, for the 
words ‘ "Other combustible products” applies 
only to the following articles’, the words ‘The 


‘expression ‘articles of combustible materials” 


in this Chapter is to be taken to apply only to’ 
shall be substituted; 

(32) in Heading No. 36.01/08, in column 
(2),— 

(i) for the words ‘Explosives including de. 
tonators and blasting fuses”, the words Ex. 
plosives including percussion and detonating 
caps; igniters; detonators; detonating. and 
safety fuses” shall be substituted; 

(ii) for the words ‘other combustible pro. 
ducte” the words ‘articles of combustible mate. 
rials” shall be substituted: 

(33) in Chapter 38, in Note 1, in item (a), 
in sub-item (2),— 

(i) for the word ''weed-killers”, the word 
herbicides” shall be substituted; 

(ii) after the word "rat poisons”, the words 
" plant-growth regulators” shail be inserted; 

(34) in Chapter 39. in Note 1, in item (g), 
for the words “riding.crops, fang or parts 
thereof”, the words ‘riding-crops or partg 
thereof” shall be gubstituted;..----- 

(35) in Heading No. 40.05/16, in column 
(2), after the words ‘‘valcanised or hardened, 
not elsewhere specified; ’, the worda ‘‘vulca- 
nised rubber thread and cord, whether or not 
textile covered, and textile thrdéad covered or 
impregnated with vulcanised rubber;” shall 
be inserted; 

(36) in Chapter 44,— 

(i) In Note 1, in item (b), for the brackets, 
word, letters and figures (‘‘Heading No. 13 01)”, 
the brackets, word and figures '‘(Ohapter 14).” 
shall be substituted; 

(ii) in Note 3, for tbe words ''desoriptions 
of plywood”, the words ‘‘descriptions of fibre 
building board, plywood” shall be substituted; 

(37) in Heading No. 48.01/21, in column 
(2), the words "building board of wood pulp 
or vegetable fibre whether or not bonded with 
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natural or artificial resins or similar binders;” 
ghall be omitted; 

(i) in Note 2, for paragraphs (A) and (B), 
tho following paragraphs shall be substituted, 
namely :— i 

"(A) Goods classifiable in any Heading in 
Chapters 50 to.57 and of a mixture of two or 
more textile materials. are to be claagified ag 
if consisting wholly of that one textile mate. . 
rial which predominates in weight over any 
other single textile material. 


. (B) For the purposes of the above rule : 


(a) metallised yarn is to be treated ag s 
single textile material and its weight is to be 
taken as the aggregate of the weight of the 
taxtile and metal components; for the classi. 
fication of woven fabrics, metel thread is to be 
regarded ag a textile material; 

(b) where a Heading refers fo goods of 
different textile materials [for example: (i) 
silk and waste silk, (ii) earded sheep's or 
lambs’ wool and combed sheep's or Lambs’ 
` wool], such materials are fo be treated as a 
single textile material.”; 

(ii) after Note 5, the following Note shall 
be inserted, namely :— . 

ug. Tha woven fabrics of Chapters 50 to 
57 are to be taken to include fabrica consist- 
ing of lawyers of parallel textile yarns super. 
imposed on each other at acute or right angles. 


These layers are bonded at the intersections of ` 


the yarns by an adhesive or by thermal 

bonding.” 

= (3) in Heading No. 50.09/10, for Sub- head. 
ing No (2) in column (2), the following sub- 

heading shall be substituted, namely = 


(A) Fabrics, not elsewhere specified”; 


(40) in Heading No. 57.05/08 in column — 


(2), the words “of hemp,” shall be omitted; 


. (41) in Heading No. 57.09/12, in column 
(2), the words ‘of hemp,” shall be omitted; 


(42) in Ohépter 59,— 

. (i) Note 1 shall be lettered ag paragraph (A) 
of that Note and after paragraph (A) as so 
lettered, the following paragraph shall be in. 
gerted, namely : ~ . 

‘(B) Throughout this Schedule, the term 
felt” ig to be taken to include fabrics con. 
sisting of a web of textile fibres the cohesion 
of which has been enhanced by a stitoh-bond- 
ing process using fibres from the web itself.’; 


(ii) in Note 4, in item (a), in gub.item (iv), 
for the words "felts, whether or not”, the 
words ‘fabrics, whether or not felted,” shall 
be substitnted; == 
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(43) in Chapter 60, after Nota’4, the fol. 
lowing Note shall be inserted, namely :— 


"5 Throughout this Schedule, any refer. . 
ence to knitted goods shall be taken to inoluda 
a reference to atiteh-bonded goods in which 
the chain stitehes are formed of textile 
yarn. ”’; 

(44) in Seotion XIT, in the title, the word 
"; PANS” ghall be omitted ; 


(45) in Heading No.. 66.01/03, in column (2), 
for the words’ '‘walking-stickg and the like", 
the words ‘walking.sticks, canes, whips! 
riding-orops and the like” shall be substituted; 

(46) in Chapter 67,— ` . 

(i) in the title, the word ";fans’”’,shall be 
omitted ; E 

(ii) in the Note, in item(e), ‘the words 
' feather dusters”, shall be omitted :; | 

(47) in Heading No. 67.01/05, in column 

(i) after the words "wigs and the like, and 
animal hair”, the worda ‘‘and other textile 
materials” shall be inserted ; 


(ii) the words and brackets "; fang (non. 
mechanical)” shall ba omitted ; 

(48) in Ohapter 68, in the Note, in item {k} 
after the word and figures ''Chapter 95 ', the 
words, figures, brackets and letter “, if made 
of materiala specified in Note 2- (b) to Chap- 
ter 95” shall be inserted ;. 

(49) in Chapter 71,— 

(i) in Note 2,— 

(a) item (ij) shall be omitted ; 

(b) item (k) shall be relettered as item (ij); 

(a) items (1) to (q) shall be relettered reg. 
pectively as items (k) to (p); > 

(ii) in Note 4. in the opening paragraph, 
after the words "sintered mixture’, the wordg 
“and an intermetallic compound” ghall be 
inserted ; 

(50) in Section XV, — a 

(i) in Note 1, in item (d), for the words 
"walking-sticka and the like”, the words 
“walking-sticks, canes, whips, riding-crops 
and the like” shall be substituted : 

(ii) for Note 3, the following Note shall be 
substituted, namely :— 


~ "3, Olsasification of alloys (other than 
ferro-alloys and master alloys as defined in 
Chapters 73 and 74) ; 

(a) an alloy of base metals is to be classified 
ag an alloy of the metal which predominates 
by weight over each of the other metals ; 

(b) an alloy composed of base metals of this 
Section and of elements not falling within 
this Section isto be treated ag an alloy of 
base metals of thia Section if the total weight 
of such metals equales or exceeds the total 
weight of the other elements present ; ~ | 


a renner 


+ ` 
1913. 


(0) in this Section, the term “alloys” is to 
be taken to include sintered mixtures of metal 
powders, heterogeneous intimate mixtures 
obtained by melting (other than cermets) and 
Intermetallic compounds.”; 


(61) in Heading No. 74.09/19, in column (2), 
for the words ‘'Other articles of copper’, the 
words ‘Other articles of copper including 
nails, tacks, staples, hook.nails, apiked cramps, 
studa, spikes and drawing ping of iron or steel 
with heads of copper’ shall be substituted ; 


(52) in Chapter 76, in Note 1, in item (6). 
for the figures and word ''0.15 milimetre”, 
- the figures and word ''0.20 milimetre” shall 
be substituted ; 

(53) in Heading No. 81.01/04 in column (2), 
for the words "other based metals, wrought 
or unwrought’, the words ‘other base metala 


and cormets, wrought or unwrought” shall be 
substituted ; 


(54) in Section XVI. in Note 1,— 
(i) in item (a), after the words "electrical 


eppliances”, the words ‘‘or for other indus-. 


trial purposes’ shall be inserted ; 

(ii) in item (b), for the words ‘for indus. 
rial purposes”, the words ‘for other indus. 
trial purposes” shall be substituted : 


{55) in Heading No. 84.04/05, in column (2), 
for the worda ‘‘steam and other vapour power 
units, not incorporating boilers”, the worda 

"gteam or other vapour power units, whether 
or not incorporating boilerg” shall be substi. 


i 


(58) in Heading No. 84.59, in Sub-heading 
No. (2), in column (2), the words ", such as 
oil, soap or edible fats, artificial plastics, 
rubber or other similar products, electric 
wires and cables, ropes, baskets and brushes, 
cigara and cigarettes’ shall be omitted ; 

(57) in Heading No. 86.11, in column (2), 
for the words “eleetric welding brazing and 
poldering machines and apparatus and similar 
eleciric machines and apparatus for cutting”, 
the words “'elactric or laser-operated welding; 
brazing, soldering or cutting machines and 
apparatus” shall be substituted ; 


(58) in Heading No. 85-18/27, in column ' 


(2),— 
(i) in the opening paragraph, — 
(a) the words “and electrically ignited 


photographic flash bulba” shall be omitted ; 

(b) after tha words "semi conductor devi- 
cea;”, the words "light emitting diodes;” shell 
be ingerted ; 

(ii) in Sub-heading No. (4), the words 
"t: aleatrically ignited photographic flash bulbs” 
shall be omitted ; 

(59) in Heading No. 


87.09/12, in 
column (2),— ; 
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(i) in the opening paragraph, for the words 
and brackets ‘Invalid: carriages fitted with 
means of mechanical propulsion (motorised or 
not)’, the words ‘‘jinvalid carriages, whethsr 
or not motorised or otherwise mechanically 
Propelled” shall be substituted; 

(ii) for Sub-heading No. (3', the following 
Sub-heading shall be sustituted, namely: — 


(3) Invalid carriages, whether or not 
motorised or otherwise mechanically propell- 
ad, and parts and- accessories thereof”; 


(60) for Heading No. 87.13/14 and the 
entry in column (2), the following shall be 
substituted, namely: — 


"87.13/14 Other vehioles (including trailers 
and baby carriages), not mechanically pro- 
pelled and parts thereot”’; 


(61) in Heading No. 89.01/03, in column(2), 
after the worda ‘floating docks”, the words 
‘;floating or submersible drillingtor production 
platforms" shall be inserted; 

(62) Section XVIII, in the title, for the 
words ''BOUND RECORDERS AND REPRO. 
DUOERS, TELEVISION IMAGE AND 
SOUND RECORDERS AND REPRODU. 
CERS, MAGNETICO”, the words “SOUND 


' RECORDERS OR REPRODUOERS: TELE- 


VISION IMAGE AND SOUND RECORDERS 
OR REPRODUOES” shall be substituted; 


(63) in Heading No. 90.07, in column (2), 
after the words “flash. light apparatus’, the 
words and figures ‘‘and flash bulbs other than ` 
discharge lamps of Heading No, 85.18/27” 
shall be inserted; 

(64) in Heading No, 90:13 in column (2), 
after the words "this Ohapter” , the worda 

t; lagers other than laser diodes” shall ba in- 
sorted; 


(65) in Ohapter 92, in the title, for the 
words ''Sound recorders and renroducers: tele- 
vision image and sound recorders and reprodu- 
cers, magnetic”, the words ‘‘sound recorders or 
reproaucers; televiston image and sound re. 
corders or reproducers” shall be substituted; 

(66) in Heading No. 92.01/13, in column(2), 
for the words ‘'recorders and reproducerg, 
magnetic’, the words “recorders or reprodu- 
cers” shall be sustituted; 

(67) in Chapter 95,— 

(i) for the word "Noreg", the word ‘‘Norms” 
shall be substituted; 

(ii) the exiatiog Note shall be numbered as 
Note 1, and in Note 1 ag so numbered, — 

(a) itom (b) shall be omitted; > 

(b) items (c) to (ij) ert be relottered reg- 
pectively as items (b) to ( 

(c) itom (k) shall be a ag item (ij); 

(d) items (1) to (n) shall be relettered res- 
pectively as items (k) to (m); 
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(iii) after Note 1 as go numbered, the fol- 
lowing Note shall be inserted, namely: = 

'2, In this Ohapter, the expression "vege. 
table or mineral carving material” is to be 
taken to apply to; 

(a) hard seeds, pips, hulls and nuts and 
similar vegetable materials of a kind used for 
carving (for example, corozo and dom); 

(b) jot (and “mineral substitutes for jet),- 
amber, meerscheaum, aggolomerated amber 
and agglomerated meerschanum.’: 

(68) in Heading No. 95.01/08, for the word 

(contd. on col. 2) 
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"worked unhardened gelatin”, the words 
“worked vegetable or mineral carving mate. 
rial worked unhardened gelatin’ shall be 
substituted; 


(69) in Chapter 96, in the title, the wordg 
"feather dusters,” shall ba omitted; 

(70) in Heading No. 96.01/08, in column(Q), 
the words “feather dusters; shall be omitted; 

(71) in Heading No.98.12/14 in column (2), 
the words ‘corset busks and similar supports 


for articles of apparel or clothing acoegsories;” 
shal] be omitted; 








PART II 
Rate of duty Duration when 
Heading No. Sub-heading No. — — a aiee aea rates of duty are 
and description Standard Preferential protective 
of article Areas 
(1) (2) (3) (4) (5) 





In the First Schedule to the principal Act — 
(i) in Heading No. 08.01/13, after Sub.heading No. (5),.the following Sub.heading 


shall be ingerted, namely :— 
“08,01/13 (8) Betel nuts 


Rs. 3.07 per kilogram 


Rs, 3.00 per kilogram..." 


(ii) for Heading No. 14.01/05, the following Heading shall be substituted, namely:— 
"14°01/05 Vegetable materials of a kind used primarily for 
i plaiting, stuffing or in brushes or in brooms; vege. 
table producta not elsewhere specified or included : 


(1) Not elsewhere specified 


ooo 60% one one 


(2) Raw vegetable materials of a kind used 


primarily in dyeing or in tanning 


40% wee 


(iii) for Heading No. 17.01, the following Heading shall be substituted, namely : — 


1701 
(1) Not elsewhere specified 
(2) Flavoured or coloured 


1 
(iv) for Heading No. 17.03, the following Heading shall be gubatituted, namely :— 


"17703 Molagses : 
(1) Not elsewhere specified 


(2) Flavoured or coloured 


w. 100% 
(v) after Heading No. 27.14/16, the following Heading shall ge insortod, , namely :~ — 


27°17 Klectrio current. 


Beet Sugar and Oane Sugar, in solid form: 


60% ore 
00% eon 


gs 


ae es ees 


Fre 


(vi) for Heading No. 39.01 and 32.02/03, the following Heading shall ba eats 


namely :— 
32 01/03 


Tanning extracts of vegetable origin, tanning (tannic 


acids) and their derivatives, synthetic organig 
tanning substances and inorganic tanning substan- 
cog; tanning preparations, whether or not con. 


taining natural tanning materials; 


Enzymatic preparations for pre-tanning (for exam. 
ple, of enzmatic pancreatic or bacterial origin): 


(1) Not elsewhere specified 
(2) Gambier 


ase eon 60% “ee oot 
-- 60% 50% ove - 


(3) Mineral tanning and tanning extracts of vege. 
table origin other than Gambier 40% ts 


ate $ 


(vii) for Heading N>. 39.01/06, the following Heading shall be substituted, namely:— 
"38.01/06 Oondenation, polycondensation and polyaddition pro- 
ducts, whether or not modified or polymeriged, and 
whether or not linear (for example, pheno-plasts, 
aminoplasts. alkyds, polyally] esters and other un- 
saturated polyesters: silicones); polymerisation and 


mc uee e e e a eenaa era aaan, 
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(2) 


co.polymerigation products (for example, polyethy- 
lene, polytetrahaloesthylenes, polyisobutylene poly- 
Styrene, polyvinyl chloride, polyvinyl acetate, 
polyvinyl chloroacetate and other polyvinyl deriva- 
tives polyacrylic and polymethacrylic, derivatives, 
coumsronsindene regins); regenerated cellulose; 
Celluloge nitrate, cellulose acetate and other gellu- 
lose esters, cellulose ethers and other chemical 
derivatives of cellulose, plosticised or not (for 
example, collodiong, celluloid); vulcaniged fibre; 
hardened proteins (for example, hardened casein 
and hardened gelatin); natural resins modified by 
fusion (run gums); artificial resins obtained by 
esterification of natural resins or of reginio scids 
(ester gums); chemical derivatives of natural rub. 
ber (for example, chlorinated rubber, rubber hydro. 
chloride, oxidised rubber, cycliged rubber); other 
high polymers, artificial resing and artificial plastic 
materials, including alginic acid, its galta and esters; 


linoxyn Bis 100% 


ose sea ese 


H, 
«eo ore 9 


(viii) for Heading No. 44.01/28, the following Heading shall be substituted, namely; — 


4g 01/23 Wood in the rough, fuel wood, woodwaste and wood 
charcoal; wood flour and wood wool} sawn and dres- 
sed timber; veneered wood, plywood, cellular wood, 
improved wood and reconstituted wood; fibre build. 
ing board of wood or other vegetable material, 
whether or not bonded with natural or artificial 
resina or which other organic binders; spools, bob- 
bing and the like of turned wood; articles of wood, 
not elsewhere specified: 


(1) Not elsewhere specified “ss a 60% 
(2) Fibre building board of wood or other vege- 
table material, whether or not bounded with 
natural or artificial resing or with other 
organic binders ' ‘ue wa 100% 


ore ssä $ 


(ix) for Heading Nos. 50.03/07 and 60°08, the following Heading shall be substitnied 


namely :~~ 


'50°03/08 Silk wasta (including cocoons unsuitable for reeling, 
silk noila and pulled or garnetted rags); silk yarn; 
silk worm gut and imitation catgut of silk : oats 


(1) Not elsewhere specified sae ee 50% plus 
Rs. 8'80 per 
kilogram 
(2) Silk worm gut and imitation catgut of silk ... 100% 


December 
31st 1978 


#9 
ose ee s 
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THE MAINTENANGE OF INTERNAL 
BSECURITY (REPSAL) ACT, 1978 
(Act No, 27 of 1978)* 

[3rd August, 1978] 
An Act to repoal the Maintenance of Inter- 
nal Security Act, 1974. 


Ba it enacted by Parliament in the Twenty. 
ninth Year of the Republic of India ag fol. 
lows i 


4. Short title. — This Act may be called 
THE MAINTENANOE OF INTERNAL BEOU. 
BITY (REPEAL) AOT, 1978, 


9. Repsal of Act 26 of 1971.—The Main- 
tenance of Internal Security Act, 1971, is 
hereby repealed. 


THE INSOLVENCY LAWS (AMEND. 
MENT) AOT, 1978 
(Aot No. 28 of 1978)t 
| [4th Auguat, 1978] 


An Act further to amend the Presidency. 


towns Insolvyensy Act, 1909 and the 
Provincial insolvency Act, 1920. 


Br it enacted by Parliament in the Twenty. 
ninth Year of the Republic of India as 
follows ;— 


4. Short title and commencement. — 
(1) This Act may be called THE INSOL- 
VENOY LAWS (AMENDMENT) AOT, 1878. 


(2) It shall come-into force on guch date as- 


the Central Government may, by notification 
in the Official Gazette, appoint. 


2. Amendment of Act 8 of 4909. — In 
the Presidency.towng Insolvency Ast, 1909,— 

(a) section 9 (excluding the .Haplanation) 
shall be renumbered ag aub. section (1) there- 
of, and after sub-section (1) as 99 renumber- 
ed, the following sub-gseotions shall be in- 
serted, namely :— 


*(2) Without prejudice to the provisions of 
gub.section (1), a@ debtor commits an act of 
insolvency if a creditor, who has obtained a 
decres or order against him for the payment 
of money (being æ deoree or order which has 
become final and the execution whereof hag 
not been stayed), hag served on him a notice 
(hereafter in this section referred to ag the 


[+] Received the assent of the President on 
3-8-1978, Act published in Gaz. of India; 
3-8-1978, Part II-S. 1, Ext., p., 348. 

For Statement of Objects and Reasons, ses Gaz, 
of India, 19-4-1978, Part II-S. 2, Ext. 
p. 398. 

[+] Received the assent of the President on 
4.8.1978, Act published in Gaz. of India; 
5-8-1978, Part II-S, 1, Ext. p, 3845. . 

For Statement of Objects and Reasons, see Gaz. 
of India, 18-3-1978, Pt. II-S. 2, Ext. p. 188, 
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ingolyenoy notice) as provided in gub. section (3} 
and the debtor does not comply with that. 
notice within the period specified therein : 


Provided that where ea debtor makes an 
application under gub.gection (5) for setting 
aside an insolvency notice— 


(a) in a case where such application ie 
aliowed by the Court, he shall not be deemed. 
to have committed an act of insolvency under 
this sub-section; and 

(b) in a case where such application is 
rejected by the Court, he shall be deemed to 
have committed an act of insolvency under 
this sub section on the date of rejection of the 
application or the expiry of the period speci. 
fied in the insolvency notice for its compli- 
ance, whichever is later : 


Provided further that no ingolvency notice 
shall be served on a debtor residing, whether 
permanently or temporarily, outside India, 
unless the creditor obtaina the leave of the 
Court therefor. ) 


(3) An insolvency notice under sub.gec. 
tion (2) shall— 

(a) be in the prescribed form; 

(b) be served in the prescribed manner; 


(c) specify the amount due under the 
decree or order and require the debtor to pay 
the same or to furnish security for the pay. 
ment of such amount to the satisfaction of 
the creditor or his agent; 

(d) specify for its compliance a period of 
not legs than one month after its gervice on 
the debtor or, if it is to be served on a debtor 
residing, whether permanently or temporarily, 
outside India, such period (being not less 
than one month) ag may be specified by the 
order of the Court granting leave for the 
service of suoh notice; 

(e) state the consequences of non-compli. 
ance with the notice. 


(4) No insolvency notice shall ba deemed to 
be invalid by reagon only that the gum speci- 
hed therein ag the amount due under the 
decree or order exceeds the amount actually 
due, unless the debtor, within the period 
specified in the insolvency notice for its com- 
pliance, gives notice to the creditor that the 
sum specified in the ingolyency notice does 
not correctly represent the amount due under 
the decree or order : 


Provided that if the debtor does not give 
any such notice ag aforesaid, he shall be 
deemed to have complied with the insolvency 
notice if, within the period specified therein 
for ita compliance, he takes such steps as 
would have constituted a compliance with the 
insolvency notice had the actual amount due 
been correctly specified therein. 


sannu 


~- $978: 


(5) Any person served with an insolvency 
notice may, within the period specified there. 
in for its compliance, apply to the Oourt to 
get aside the insolvency notica on any of the 
following grounds, namely :— 


(a) that he has a counter-claim or set off 
affainst the creditor which ig equal to or is in 
excess of tha amount due under the decree 
or order snd which he could not, under any 
law for the time being in force, prefer in the 
suit or proceeding in which the deoree or 
order was pasged; 

(b) that he is entitled to have the decree or 
order set aside under any law providing for 
the relief of indebtedness and that— 

(i) he has made an application before the 
competent suthority under such law for the 
setting aside of the decreas or order; or 


(ii) the time allowed for the making of 


such application hag not expired; 


(o) that the decree or order is not execut. 
able under the provisions of any law referred 


to in clause (b) on the date of the applica. - 


tion.”; 
(b) in seotion 112, in gub.section (2), after 


clause (m), the following clause shall be 
inserted, namely :— 


(mm) the form of the ingolvency notice 
under clause (a), and the manner in which 
such notice may be served under clange (b) 
of sub-section 6) of section 9;”. 


8, Amendment of Act 8 of 1920. — In the 
Provincial Ingdlvency Act, 1920,— 


(a) section 6 (excluding the Hzplanation) 
shall be renumbered ag sub-section (1) there. 
of, and after sub-section (1) as so renumbered, 
the following sub.seations shall be ingerted, 
namely :—. 


"(2) Without prejudica to the provisions of 
sub.gection (1), a debtor commits an aot of 
ingolvency if a creditor, who has obtained a 
decree or order against him for the payment 
of money (being a desree or order which hag 
become final and the execution whereof hag 
not been stayed), has served on him a notice 
(hereafter in this section referred to as the 
insolvency notice) as provided in aub.geo. 
tion (3) and the debtor does not comply with 
that notice within the period specified there. 
in . 


Provided that where a debtor makes an 
application under sub-section (5) for setting 
aside an insolvency notice-~ 

(a) in a case where such application is 
allowed by the District Oourt, he shall not ba 
deemed to have committed an act of inaol- 
vency under this sub.section; and 


(b) in a case where guch application ig. 


rejected by the -Distriat Court, he shall be 
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desmed to have committed an act of ingol- 
vengy under this sub-section on the date of 
rejection of the application or the expiry of 
the period specified in the insolvency notice 
for its compliance, whichever is later : 

Provided further that no ingolvancy notice 
shall be served on a debtor residing, whether 
permanently or temporarily, outside Indis. 


unless the creditor obtsaing the leave of the. 


District Court therefor. 
(3) An insolvency notice unier sub.sec. 


` tion (2) shall — 


(a} be in the prescribed form; 
(b) be served in the prescribed manner; 


(0) specify the amount due under the decree: 
or order and require the debtor to pay the 
game or to furnish security for the payment. 
of such amount to the satisfaction of the 
creditor or his agent; 

(å) specify for ita compliance a period of 
not legs than one month after ite service on 
the debtor or, if it is to be served on a debtor 
regiding, whether permanently or temporarily, 
outside India, such period (being not less than- 
one month) ag may be specified by the order 
of the District Court granting leave for the 
service of such notice; 


(e) state the consequences of non-compli.- 
ance with the notice. 


(4) No insolvency notice shall be deemed: 
to be invalid by reason only thai the sum: 
specified therein as ihe amount due under the 
degree or order exceeds the amount actually: 
due, unless the debtor, within the period speci. 
fied in the insolvency notice for ita compli- 
anode, gives notice to the creditor that the sum: 
specified in the insolvency notice does not: 
correctly represent the amount due under the 
decree or order: 


Provided that if the debtor does not give 
any such notice as aforesaid, he shall be 
deemed to have comolied with the insolvency 
notice if, within the period specified therein. 
for its compliance, he takes such steps ag 
would have constituted a compliance with the 
insolvency notice had the actual amount due- 
been correcily specified therein, 


- (5) Any person served with an insolvency 
notice may, within the period spacified there. 
in for ita compliance, apply to the District- 
Court to set agide the insolvency notice on any 
of the following grounds, namely : — 

(a) that he has & counter.claim or set.off 
against the creditor which is equal to or ig in 
excess of the amount due under the decree 
Or order and which he could not, under any 
law for the time being in force, prefer in the 
suit or proceeding in which the decree or 
Order was passed; 3 I 
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(b) that he is entitled to have the decree 
Or order set aside under any law providing 
-dor the relief of indebtedness and that— 

(i) he hag made an application before the 
competent authority under such law for the 
setting aside of the decree or order; or 

(ii) the time allowed for the making of 
uch application has not expired; 

(c) that the decree or order is not execut. 
able under the provisions of any law referred 
. in clause (b) on the date of the sapplios- 

ion.”; . 

(b) in section 79, in sub.gection (2), clause 
(a) shall be re-lettered ag clause (sa) thereof, 
and before clange (aa) as so re-lettered, the 
following clansa shall be inserted, namely :— 

"(a) the form of the insolvency notice under 
lause (a), and the manner in which such 
notice may be served under clause (b), of 
sub. section (3) of section 6;”. 


eee eee 


THE TAXATION LAWS (AMENDMENT) 
ACT, 1978 


(Act No. 29 of 1978)* 
[6th August, 1978] 


An Kot further to amend the Incoome.tax 
Act, 1961 and the Wealth-tax Act, 1987. 


Ba it enacted by Parliament in the T wenty. 


ninth Year of the Republic of India ag 
follows :— 


í. Short title and commencement. — 
{1) This Ach may be called THE TAXATION 
LAWS (AMENDMENT) AOT, 19878. - 


(2) It shall come into foros on the 1st day 
of April, 1979. l 


2. Amendment of Act 48 of 1984.—In the 
‘‘Income.tax Act, 1961, — 

(a) in Ohapter 1], after section 13, the 
following section shall be inserted; namely: — 


'13A. Special provision ralating to in. 
comes of political parties. — Any income of a 
political party which ig chargeable under the 
‘head “Interest on securities”, ''Income from 
‘house property” or “Income from other sour. 
x08” or any income by way of voluntary oon- 
tributions received by a political party from 
any person shall not be included in the total 
-income of the previous year of such political 
marty ; 
Provided that — 
(a) such political party keeps and maintains 
„auch books of account and other documents ag 


[+] Received the assent of the President on 
0-8-1978, Act published in Gaz. of India, 
7-8-1978, Part II-S. 1, Ext., p, 851. 

For Statement of Objects and Reasons, see Gaz, 

of Pr aes 15-5.1978, Part II-S, 2, Ext., 
p. 875. 
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would enable the Income.tax Officer to pro- 
perly deduce its income therefrom; 

(b) in respect of each such voluntary contri- 
bution in excess of ten thousand rupees, such 
political party keeps and maintains a record of 
such contribution and the name and the 
address of the person who has made such con- 
tribution; and ` 

(c) the accounts of such political party are 
audited by an accountant as defined in the 
Explanation below sub-section (2) of sec- 
tion 288, 

Haplanation.~— For the purpoges of this sec~ 
tion, ‘political party” meang an association or 
body otf individual citizens of India registered 
with the Election Commission of India as a 
political party under paragraph 3 of the Elec- 
tion Bymbols (Reservation ard Allotment) 
Order, 1968 and includes a political party 
deemed to be registered with that Commission 
under the proviso to sub.paragraph (2) of that 
parsgraph.’; 

(b) in section 37,— 

(i) after sub-section (2A), the following sub- 
section shall be inserted, namely :— 


'(2B) Notwithstanding anything contained 
in sub.gection {1}, no allowance shall be made 
in respect of expenditure incurred by an 
gasessee on advertisement in any souvenir, 
brochure, tract pamphlet or th3 like publish. 
ed by a political party.” j 

(ii) in sub-section (3A) (as directed to be 
inserted by section 8 of the Finance Act, 
1978), — 

(1) for the words, brackets and figure “the 
provisions of sub.gection (3),” the words, bra. 
okota, figures and letter "the provisions of sub. 
section (2B) or sub.section (3)” shall be 
substituted; 


(2) in the Ezplanation, in clause (a), for 
the words, brackets and figure ‘'under sub. 
section (3), the words, brackets, figures and 
letter ‘‘under sub.gection (2B), or sub. 
section (3), or both” shall be substituted; 


(o) in section 139, after sub-section (4A), 
the following sub.section shall be inserted, 
namely :-— 

"(4B) The chief executive officer (whether 
auch chisf executive officer ig known as Secre- 
tary or by any other designation) of every 
political party shall, if the total income in res- 
pect of which the political party is assessable 
(the total income for this purpose being com- 
puted under this Act without giving effect to 
the provisions of section 13A) exceeds the 
maximum amount which is not chargeable to 
income.tax furnish a return of such income of 
the previous year in the prescribed form and 
verified in the prescribed manner and setting 
forth guch other particulars as may be pre. 
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‘scribed and all tbe provisions of this Act, shall 
190 far ag may be, apply as if it were a return 
‘required to be furnished under sub. sec. 
‘tion (1).”. 

3. Amesdment of Act 27 of 1987.— In the 
Wealth-tax Ach, 1957, in section 45, after 
Clause (h), the following clause and Hzplana- 
.éton shall be inserted, namely :— 

(i) any political party. 

Ezplanation,— For the purposes of clause (i) 
“political party’ shall baya the meaning 
rassigned tə it in the Haplanatson to sea- 
tion 13A ot the Income.tax.’. 
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Be: it’ enacted by- Parliament in” the 
Twenty-ninth Year of the Republic of 
India as follows : — 
CHAPTER I 
_ PRELIMINARY 


1. Short title and commencement, —~ 
(1) This Act may be called THE COAST 
GUARD ACT, 1978. : 


(2) It shall come into force on such 
date as the Central Government may, by 


notification in the Official Gazette, ap- 


point, 19-8-1978 See Gaz. of India; 18-3- 
1978, Pt. II, S. 4, Ext. P-16. 

2. Definitions. — In this Act, unless 
the context otherwise requires, — 


(a) “Chief Law Officer” and “Law 
Officer” mean, respectively, the Chief 
Law Officer and a Law Officer of the 
Coast Guard appointed under sece 
tion 115; _ 

(b) “civil offence” means an offenca 
which is triable by a criminal court. 

(c). “eivil prison” means any jail or 
place used for the detention of any cri- 
minal prisoner under the Prisons -Act, 
1894, or under any other law for the time 
being in- force; — 


(d) “Coast Guard” 


means the Coast 


‘Guard ‘constituted under this Act; 


' (e) “Coast Guard Court”. means a 


- court convened umder section 64; 


(f) “Coast Guard custody” means the 
arrest or confinement of a member of 
the Coast Guard according: to rules; ' 


(g) “Commanding Officer’, when used 
in any provision of-.this Act with refer- 
ence to any unit or ship of the Coast 
Guard, means the ‘officer whose duty it 
is under the rules to discharge with res- 
pect to that unit or ship, the functions 
of a Commanding Officer in regard to 
matters of the description referred to in 
that provision; 

(h) “criminal court” means a court of 
ordinary criminal justice in’ any part of 
India; 

(i) “Deputy Inspector-General” means 
a Deputy Inspector-General of the Coas# 
Guard appointed under section 5; 

(j) “Director-General” means tha 
Director-General of the Coast Guard aps 
pointed under section 5; 

(k) “enrolled person” means a sub4 
ordinate officer, sailor or other person 
enrolled under this Act; 

(1) ‘“Inspector-General” means an 
Inspector-General of the Coast Guard 
appointed under section 5] i 
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(m) 
the territorial waters, 


‘maritime zones of India” means 
the contiguous 


zone, the continental shelf, the exclusive 


economic zone or amy other maritime 


-zone of India; — 


(n) ‘member of the Coast Guard” 
means an officer, a subordinate officer, a 
sailor or other enrolled person; 


(o) 


notification” means a notification 


published in the Official Gazette; 


(p) “ 


offence” means amy act or omis- 


sion punishable under this Act and in-' 


cludes a civil offence; 

(a) “offcer” means a person appoint- 
ed or in pay as an officer of the Coast 
Guard, but does not include a subordi- 
nate officer, sailor or other enrolled 


_ person; 


~~ 


(r) “prescribed” means prescribed by 
Tules made under this Act; 

(s) “rule” means a rule 
this Act; - 
_(t) “sailor” means a member of the 
Coast Guard other than an officer, a sub= 
ordinate officer or other enrolled person} 

(u) “ship”, except in the expression 
“on board a ship”, means a Coast Guard 
vessel, and includes amy establishment 
or station belonging to, or under the 


made under 


control of, the Coast Guard whether | 


within or without India; 


(v) “skipper” means a subordinate 
offcer in command of a ship, 
(w). "subordinate officer” means a 


person appointed or in pay as a Pradhan 

Adhikari, a Pradhan Sahayak Engineer, 
an Uttam Adhikari, an Uttam Sahayak 
Engineer, an Adhikari or a Sahayak En- 
gineer of the Coast Guard; 

(x) “superior officer’, when used in 
Telation to a person subject to this Act, 
means any officer or subordinate officer— 


(i) who is senior to that person under 
the rules; or 


(ii) who is entitled under this Act or 
fhe rules to give a command to that 
person; 


(y) “territorial waters”, “contiguous 
zone”, “continental shelf?” and “exclu- 
sive economic zone”, shall have the 
meanings respectively assigned to them 
in the Territorial Waters, Continental 
Shelf, Exclusive Economic Zone and 
other Maritime Zones Act, 1976; 

(z) all words and expressions used 
and not. defined in this Act but defined 
In the Indian Penal Code shall have the 


‘meanings assigned to them in that Code. 
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. 3. Persons subject ‘to this Act, - — 
(1) The following persons shall be sub- 
ject to this Act, wherever iney may. be, 
namely :— 

` (a) officers; ; 
other’ 


(b) subordinate officers and 
persons enrolled under this Act;.- 
(c) persons who have, by a generat 


or special order of the Central Govern- 
ment, been required to serve in a ship, 
to such extent amd subject to such con- 
ditions as may be prescribed; and 

(d) persons ordered to be received, or 
being passengers, on board any’ship or: 
aircraft of the Coast Guard, to such ex- 
tent and subject to such conditions as 
may be prescribed, 


(2): Every person referred to in 
clauses (a) and (b) of sub-section (1) 
Shall remain so subject until he retires, 
or he is discharged, released, removed or 
dismissed from the Coast Guard in ‘ac- 
cordance with the provisions of this Ac# 
and the rules, 


CHAPTER II 


CONSTITUTION OF THE COAST 
GUARD AND CONDITIONS OF 
SERVICE OF THE MEMBERS 

OF THE COAST GUARD 


4. Constitution of the Coast Guard. — 
(1) There shall be an armed force of the 
Union called the Coast Guard for ensur- 
Ing the security of the maritime zones of 
India with a view to the protection of 
maritime and other ae interests in 


such zones, 


(2) Subject to the provisions of this 
Act, the Coast Guard shall be constituted 
in such manner as may be prescribed 
and the conditions of service of the. 
members of the Coast Guard shall be 
such as may be prescribed, 

5. Control, direction, etc. — (1) The 
superintendence, direction and 
control of the Coast Guard shall. vest in, 
and be exercised by, the Central Govern- 
ment and subject thereto, and to the 
provisions of this Act and the rules, the 
command and supervision of the Coast 
Guard shall vest in an officer to be ap- 
pointed by the Central Government <s 
the Director-General of the Coast Guard. 

(2) The Director-General shall, in the 
discharge of his duties under this Act, be 
assisted by such number of Inspectors- 
General, Deputy  Inspectors-General, 
Commandant and such other officers as 


‘may be appointed by the Central Gova 


ernment, l i 


1978 
6. -Enrolment.’”—-(1)' The persons to 
‘be enrolled to the Coast Guard, the 
mode of enrolment and the procedure 


for enrolment shall be such as may be 
prescribed. 


(2) Notwithstanding anything con- 
tained in this Act and the rules, every 
person who has, for a continuous period 
of three months, been in receipt of pay 
as a person enrolled under this Act and 
-borne on the rolls of the Coast Guard 
Shall be deemed to have been duly en- 
rolled. 


7. Liability for service outside India. 
— Every member of the Coast Guard 
shall be liable to serve in any part of 
India as well as outside India, 


8. Oath of allegiance. — Every mem- 
ber of the Coast Guard shall, as soon 
as may be, after appointment or enrol- 
ment to the Coast Guard, make and 
subscribe before his Commanding Officer 
or other prescribed officer, an oath or 
affirmation in the prescribed form, 


9. Resignation and withdrawal from 
the post. —- No member of the Ccast 
Guard shall be at liberty— 

(a) to resign his appointment during 
the term of his engagement; or | 

(b) to withdraw himself from all or 
any of the duties of his appointment, 
except with the previous permission in 
writing of the prescribed authority, 

10. Tenure of service under the Act.— 
Every member of the Coast Guard shall 


hold office during the pleasure of the . 


President. 


11. Dismissal of removal by Central 
Government and by other officers, — 
Subject to the provisions of this Act and 
the rules — 


Central Government 


(a) the may 
dismiss or remove from service any 
member of the Coast Guard; 

(b) The Director-General or any 
Inspector-General may dismiss or re~ 


move from the Coast Guard any person 
other than an officer; 

(c) any prescribed officer not below 
the rank of a Deputy Inspector-General 
may dismiss or remove from the Coast 
Guard any person under his command 


other than an officer or a subordinate. 


officer, 


12. Certificate of termination of ser- 
vice. — An enrolled person who retires, 
or is discharged, released, removed or 
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dismissed from the Coast Guard or per- 
mitted to resign therefrom, shall be fur- 


nished by the officer, to whose command 
he is subject, with a certificate in the 
language which is the mother tongué of 
such person and also in Hindi or English 
language setting forth — 

(a) the authority terminating his 
service; 


©) the reasons for such termination; 
an 


(c) the full period of his service in 


13, Restrictions respecting right to form 
association, freedom of speech, ete, —~ 
(1) No member of the Coast Guard shall 
without the previous sanction in writing 
of the Central Government or of the 
prescribed authority,— 


_ (@) be a member of, or be associated 
m any way with, any trade union, 
labour union, or political association; or 
l (b) be a member of, or be associated 
m any way with, any society, institution, 
association .or organisation that ig not 
recognised as part of the Coast Guarda 
or 1s not of a purely social, recreational 
or religious nature: or 

(c) communicate with the press or 
publish or cause to be published any 
book, letter or other document excep 
where such communication or publica- 
tion is in the bona fide discharge of his 
duties or is of a purely literary, artistic 
or scientific character or is of a pre- 
scribed nature, 


Explanation, — [f any question arises 
whether any society, institution, associa- 
tion or organisation is of a purely social, 
-or religious nature umdez 
clause (b) of this sub-section, the deci-~ 
sion of the Central Government thereon 
shall be final. 


(2) No member of the Coast Guard 
shall participate in, or address, any 
meeting or take part in any demonstra- 
tion organised by amy body of persons 
for any political purposes or for such 
other purposes as may be specified in 
this behalf by the Central Government, 


CHAPTER III 


DUTIES AND FUNCTIONS OF THE 
COAST GUARD 

14. Duties and functions of Coas? 
Guard, — (1) It shall be the duty of the 
Coast Guard to protect by such measures, 
as it thinks fit, the maritime and othey 
national interests of India in the mari- 
time zones of India, 
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(2). -Without prejudice to. the gene- 
qality of the. provisions of sub-sec- 
tion (1), the measures referred to there- 
in may provide for— 


' (a) emsuring the safety and protec- 
dion of artificial islands, off-shore termi- 
mals, installations ‘and other structures 
and devices in any martitime zone; 

(b) providing protection to fishermen 
including assistance to them at sea while 
án distress; 

(c) taking such measures as are neces- 
= sary to preserve and protect the mari- 
time environment and to prevent and 
control marine pollution; 

(d) assisting the customs and other 
authorities in anti-smuggling operations; 

(e) enforcing the provisions of such 
enactments as are for the time being in 
force in the maritime zones; and 


(f) such other matters, including 
measures for the safety of life and: pro- 
perty at sea and collection of scientific 
data, as may be prescribed. 


(3) The Coast Guard shall perform its 
“functions under this section in accord- 
‘ance with, and subject to such rules as 
anay be prescribed and such rules may, 
in particular, make provisions for en- 
“suring that the Coast Guard functions in 
-close liaison -with Union agencies, insti- 


tutions and authorities so as to avoid 
duplication’ of . effort. 5 
CHAPTER IV 
OFFENCES 
15. Correspondence, etc, with offen- 


ders. — Any person subject to this Act, 
who, — 

(a) treacherously holds correspon- 
dence with, or communicates intelligence 
‘ito, an offender; or 


(b) wilfully fails to make known to 
‘the proper authorities any information 


he may have received from an offender; — 


Or 

(c) assists the offender in ang man- 
ner; or 

(dj having been captured by an 
offender, voluntarily serves with or aids 
tim, 
shall, on conviction by a Coast Guard 
Court, be liable to suffer imprisonment 


for a term which may extend to seven’ 


years or such less punishment as is in 
‘this Act mentioned. 

. Explanation, — For the purposes of 
this section, “offender” includes— 
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(a) all armed’ mutineers,. "armed re- 


bels, armed rioters, pirates and any per- 


son in arms against whom it is the duty 


ef any. person subject to this Act to take 
action; and 


(b) any person or persons engaged in ` 
smuggling, unlawful. exploration or ex- 
ploitation or any other unlawful activity 
in the maritime zones of India. 


. 16. Deserting post and neglect of duty. 
— Any person subject to this Act, who,— 


(a) deserts his post; or 
(b) sleeps upon his watch; or 


(c) fails to perform, or negligently 
performs, the duty imposed on him, or 


(d) wilfully conceals any words, prac- 
tice or design tending to the hindrance 
of the Coast Guard, 


shall, on conviction by a Coast Guard 
Court, be liable to suffer imprisonment 
for a term whch may extend to two 
years or such less punishment as is in 
this Act mentioned. 


17. Mutiny. — Any person ae to 


this Act who. commits any of..the fol- 


lowing offences, that is to say,— 


(a) begins, incites, causes or conspires 
with any other person to cause any 
mutiny in the Coast Guard or’ in the 
military, naval or air forces of India or 
any forces co-operating therewith; or 


(b) joins in any such mutiny; or 


(c) being present at any such mutiny, 
‘does not use his utmost etideavours: to 
suppress the same; or 


(d) knowing or having reason to- be- 
lieve in the existence of any such muti- 
ny, or of any intention to mutiny or of 
any such conspiracy, does not, without 
delay, give information thereof to his 
or other superior 
officer; or 


(e) endeavours to seduce amy person 
in the Coast Guard or in the military, 
naval or air forces of India or any forces 
co-operating therewith from his duty or 
allegiance to the Union, 


shal, on conviction by a Coast Guard. 
Court, be liable to suffer death or such 
less punishment as is in this Act men- 
tioned : 


Provided that a sentence of death 
awarded under this section shall not be 
carried out unless it is confirmed by tha 
Central Government, 
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18. Persons on board ship or aircraft 
seducing Coast Guard personnel from 
allegiance. — Any person not otherwise 
‘subject to this Act who, being on board 
any ship or aircraft belonging to or ‘in 
the ‘service of the Coast Guard endea- 


vours to seduce any person subject to this 


Act from his allegiance to the Consti- 
tution or loyalty to the State or duty to 
his superior officers shall, on conviction 
by% Coast Guard Court. be liable to 
Suffer imprisonment for a term which 


‘may extend to seven years or such less 


‘punishment ‘as is in this Act mentioned. 
19. Striking or threatening superior | 
officers.— Any person subject to this Act 
‘who commits. any of the following offen- 
ces, that is to say,— : 

(a) . uses criminal force to -or assaults 
his superior officer; or 


(b) uses threatening language to such, 


officer; or 

(c) uses. insubordinate 
such officer; or 

(d) behaves with contempt to such 
officer, 
‘shall, on conviction by a Coast Guard 
‘Court, be liable to suffer imprisonment 
for.a term which may extend to ten 
-years or such less punishment as isin this 
Act mentioned: 

Provided that in the ‘case-of .offences 
‘specified in clauses (c) and (d), the im- 
‘prisonment shall not exceed five years. 


language to 


20. Disobedience to superior officer.— 
(1) Any person subject to this Act who 
‘disobeys’ in such manner as to show a 
wilful defiance of authority any lawful 
‘command. given personally by his supe- 
rior officer in the execution of his office 
‘whether the ‘same is given orally, or in 
‘writing or by signal or otherwise, shall, 
on conviction by a Coast Guard Court, 
be liable to suffer imprisonment for a’ 
‘term which may extend to fourteen years 
-or such less punishment as is in this Act 
“mentioned. 

(2) Any ‘person subject to this Act 
who disobeys any lawful command given 
‘by his superior officer, shall, on convic- 


‘tion by a Coast Guard Court, be liable 


to suffer imprisonment for.a term which 
may extend to seven years or’ such less 
‘punishment as is in this Act mentioned. 


21. I[ll-treating subordinates. — Any 
person subject to this Act who uses cri- 
-minal force to or otherwise ill-treats any 
other person subject to this Act, being 
‘his subordinate in rank or position, shall, 
-on conviction by a Coast Guard Court, 
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- such less punishment as is in 
‘mentioned. 
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be liable to suffer “imprisonment for a 
term which any extend to seven. years or 
this i 


“22. Quarrelling, ve and disorderly 


-behaviour.— Any person eee to this 


Act,, who,— 


(a) quarrels, fights with or strikes any 
other person, whether such person is or 


(b) uses reproachful or provoking 
speeches or gestures tending to make a. 
quarrel or disturbance; or i 


(c) behaves in a disorderly manner, 
shall, on conviction by a Coast Guard 
Court, be liable to suffer imprisonment 
for a term which may extend to two 
years or such less punishment asisin this 
Act mentioned. 


23. Certain forms of disgraceful con- 
duct Any.person subject to this Act 
who commits any of the following offen~ ` 
ces, that is to say,— 

(a) is guilty of any disgraceful con~ 
duct of-a cruel, indecent or unnatural 
kind; or 


{b} malingers, or feigns, or produces 


-is not subject to this Act, or 


' disease or infirmity in himself or inten- 
‘tionally delays his cure or aggravates 


his disease or infirmity; or 

(c) with intent to render himself or 
any other person unfit for service, volun- 
tarily causes hurt to himself or that per- 
son, 
shall, on sonviation by a Coast Guard 
Court, be liable to suffer imprisonment 
for a term which may extend to seven 
years or such less punishment as is in 
this Act mentioned. 


24. Drunkenness. — (1) Any person 
subject to this Act, who is guilty of 
drunkenness shall, on conviction hy a 
Coast Guard Court, be liable to suffer 
imprisonment for a term which may ex- — 
tend to six months or such less punish- 
ment as is in. this Act mentioned. 


(2) For the purposes of sub-section (1), 
a person shall be deemed to be guilty of 
drunkenness if, owing to the influence of’ 
alcohol or any drug whether alone or in 
combination with any other circumstan- 
ces, he is unfit to be entrusted with. his. 
duty or with any duty which he may be 
called upon to perform or behaves in a 
disorderly manner or in a manner likely 
to bring discredit to the Coast Guard. 


25. Desertion and aiding desertion. — 
(1) Any person subject to this Act, who 
absents himself from his ship or from | 
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the place where his duty- requires him 
to be, with an intention. of not returning 
to such ship or place, or who, at any 
time and under any circumstances when 
absent, from his ship or place of duty 
does any act which shows that he has 
an intention of not returning to such 
ship or place is said to desert. 


_ (2) Every person who deserts or 
attempts to desert the Coast Guard shall, 


on conviction by a Coast .Guard Court, 


_ be liable to suffer imprisonment for a 
term which may extend to seven years 
or such less punishment as is in this Act 
mentioned. 


(3) Any person abed to this Act, 
who knowingly harbours any such deser- 
ter, shall, on conviction by a Coast Guard 
Court, be liable to suffer imprisonment 
for .a term which may extend to three 
years or such less punishment as ‘is in 
_ this Act mentioned. 


26. Breaking out of ship and a 
without leave. — Any person subject to 
this Act, who without being guilty’ of 
desertion improperly leaves his ship or 
place of duty or is absent without leave 
shall, -on conviction 
_ Court, be: liable to suffer 
for aterm which may extend to two 
years or “such less -punishment as is in 
this Act mentioned, and shall also be 
punished by such mulcts of pay and 
allowances as may be prescribed. 


27. Losing. ship or aircraft .— (1) Any 
person subject to this Act who wilfully 
loses, strands or hazards or suffers to be 
lost, stranded or hazarded any ship be- 
longing to or in the service of the 
Coast Guard, or loses or suffers to be 
lost any aircraft belonging to or in the 
service of the Coast Guard shall, on con- 
_ viction by a Coast Guard Court, be liable 
. to suffer imprisonment for a term which 
may extend to seven years or such less 
punishment as is in this Act mentioned. 


(2) Any person subject to this Act, 
-who negligently or by any default loses, 
strands or hazards or suffers to ‘be 
lost, stranded or -hazarded amy ship 
belonging to or in the service of the 
‘Coast Guard, or loses or suffers to be 
‘lost any aircraft belonging to or in the 
service. of the Coast Guard shall, on 
conviction by a Coast Guard . Court,.. be 
liable to suffer imprisonment for a term 
which may extend to two years. or such 
less punishment as is in this Act men- 
tioned. 
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28. Dangerous ühantkorised fying | ma 
Any person subject to this Act who is 
guilty of any act or neglect in flying-or 
in the use of any aircraft belonging to 


or in the service of the Coast Guard, or .. 


in relation to any such aircraft or air- 
craft material, which causes or is likely 


to cause loss of life or bodily injury to 


any person shall, on conviction by a 


Coast Guard Court,— . 


(a) if he acts wilfully or with wiftul 
neglect, be liable to suffer imprisonment 
for a term which may extend to seven 
_ years or such less punishment as is in 
this Act mentioned}. and l 


{b] in any other case, be liable to 
suffer imprisonment for a term which 
may extend.to two years or such less 
punishment as is in this Act mentioned. 


29. Inaccurate certificate — Any per- 
son subject to this Act who signs any 
certificate in relation to an aircraft be- 
longing to or in the service of the Coast 
Guard or to any material thereof with- 
out ensuring its accuracy shall, on con- 
viction by a Coast Guard Court, be liable 
to suffer imprisonment for a term which 
may extend to two years or such less 
punishment as is in this Act mentioned. 


30. Low flying and annoyance by 


' flying. — Any person subject to this Act, 


being the pilot of "an aircraft belonging 
to-or in the service of.the Coast Guard, 
whos e , 


(a) flies it at a height lower than the 
minimum height authorised by his Com- 
manding Officer except while taking off 
or landing; or 

(b) files it so as to cause or likely to 

cause unnecessary annoyance to any per 
son, 
„Shall, on conviction by a Coast Guard 
Court, be liable to suffer imprisonment 
for a.term which may extend to two 
years or such less punishment as is in this 
Act mentioned, - 


31. Disobedience of lawful command 
of captain of an aircraft. — Any person — 
subject to this Act, who while he is in 
an aircraft belonging to or in the ser- 
vice of the Coast Guard; disobeys any 
lawful command given by the captain of 
the aircraft whether such captain is sub- 
ject to this Act or not, in relation to all 
matters relating to flying or handling of ` 
the aircraft or affecting the safety there- 
of, shall, on conviction by a Coast Guard 
Court, be liable to suffer imprisonment 
for a term which may extend to seven 
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years or-such less punishment as is in for aterm which may extend to ten 
this Act mentioned. years or such less punishment as is in 


this Act mentioned. 

32. False accusations, — Any person. l 
subject to this Act, who commits any of 34. Offences in respect of property. — 
the following offences, that is to say,— Any person subject to this Act who com- 

.(a) makes a’ false accusation against Mits any of the following offences, that 
any person subject to this’ Act, knowing 15 to say,— 


or having reason to believe such accusa- (a) commits theft of amy property 
tion to be false; or . belonging to the Government or to any 


(b) in making a complaint against any Coast Guard mess, or institution, or to 
person subject to this Act makes any, any person subject to this Act; or 
statement affecting the character of such {b} dishonestly misappropriates or 
_person, knowing or having reason to be- converts to his own use any -such prv- 
dieve such statement to be false or know- perty; or . 
raed or wilfully suppresses any material , (e) commits criminal breach of trust 

cts, > : 
shall, on conviction by a Coast Guard = hag sits aren ie Property; sa 
Court, be liable .to suffer imprisonment (d) dishonestly receives or retains any 
for.a term which may extend to three- SUch property in respect of which any 
years or such less punikment: as is in Of the offences under clauses (a), (b) and 
this Act mentioned. (c) has been committed, knowing or hav- 

ing reason to believe the commission of 

33. Falsifying official documents and such offence; or 
false declarations. — Any person subject: - (e) wilfully destroys or damages any 
fo this Act who commits any of the fol- property of the Government entrusted to 
Rowing offences, that is to say,;— him: or 

(a) in any report, return, list, certi- (f) does any other thing with intent 
ficate, book or other document made or to defraud or to cause wrongful gain to 
signed by him, or of the contents ‘of one person or wrongful loss to another 
which it is his duty to ascertain the ac- person, 
curacy, knowingly makes,.or is privy to shall, on conviction by a Coast Guard 
the making of, any false or fraudulent Court, be liable to suffer imprisonment 
statement; or . for aterm which : may extend to ter 

(b) in any “document ‘of the descrip- Years. or such less punishment as is im 
tion mentioned in.clause (a) knowingly ‘this Act mentioned, 
makes, or is privy to the making of, any 35. Damage to property .— Any person 
omission, with ‘intent to defraud; or subject to this Act, who - commits any 

(c) knowingly and with intent-to-in- act which causes damage to, or destruc- 
jure any person, or knowingly and with- tion of, any... property of the Government 
Intent to defraud, suppresses, defaces, shall, on conviction by a Coast Guard 
alters or makes away with -any docu- Court, be liable to suffer imprisonment 
ment which it is his duty to preserve or for a term which may extend to seven 
produce; or . years or such less pumishment as is in 


(dy where ‘it is his official day to this Act. mentioned. ne 
make a declaration respecting any mat- 36; Taki unauthor} 
ter, mnOWIREY meres a false declaration) board. pig officer ji EER N 
or ‘officer in command of any ship belonging 

(e) dws tor_ himself, or for any to or in the service of the Coast Guard 
other person, any pension, allowance or who.receives on board or permits to be 
other advantage or privilege by a state~ received on board such ship, any goods 
ment which is false, and which he either or merchandise whatsoever other than for 
knows or believes to be fals& €or does not the sole use of the ship or persons be- 
believe to be true, or by making-or using longing to the ship, except goods and 
a false entry in any book or record,;.qr merchandise on board any ship which 
by making any document containing à may be ship-wreckéd or in imminent 
falsé statement, or by omitting to make- danger either on the high seas or in 
a true entry or document containing a- coms port creek or harbour for the pur- 
true statement, on eS pose Of preserving them for their proper 
shall, on conviction -by a Coast Guard owners, except such goods or mer- 
Court, be liable to suffer imprisonment chandise “ashe may, at any time be. 
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ordered to take or receive on board by 
order of the Central Government or his 
superior officer, shall, on conviction by a 
Coast Guard Court, be liable to suffer 
dismissal from the Coast Guard or such 
less punishment as is in this Act men- 
tioned, 


37. Offences in respect of papers 
relating to vessel, craft or aircraft taken 
into custody .— (1) All the papers, char- 
ter parties, bills of lading, passports and 
other documents that shall be 
taken, seized or found on board any 
vessel, craft or aircraft taken into cus- 
tody by the Coast Guard shall be duly 
preserved and the Commanding Officer or 
skipper shall send the same to his im- 
mediate superior. 

(2) Every Commanding Officer or 
skipper who fails to send the documents 
as required under sub-section (1) shall, 
on conviction by a Coast Guard Court, 
be liable to suffer dismissal from the 
Coast Guard or such less punishment as 
is in this Act mentioned. 


38. Offences in respect of vessel, craft 
or aircraft taken’ into custody. — Any 
person subject to this Act who commits 
any of the following offences, that is to 
say,— 

(a) takes out without proper authori- 
ty from any vessel, craft or aircraft taken 
into custody, any money or goods; or 

(b) pillages, beats or ill-treats persons 


on board the said vessel, craft or air- 


‘craft; or 

(c) breaks bulk on board any ‘such 
vessel, craft or aircraft with intent -dis- 
honestly to misappropriate anything 
- therein or belonging thereto, 
shall, on conviction by a Coast Guard 
Court, be liable to suffer imprisonment 
for a term which may extend to two 
years or sych less punishment as is in 
this Act mentioned, 


39. Unlawful taking of ransom. — 
Every Commanding Officer or skipper of 
a ship who,-— 

(a) unlawfully agrees with any ‘per- 
son for the ransoming of any vessel, 
craft, aircraft, goods or things takèn into 
custody by the Coast Guard; or 

(b) in pursuance of any unlawful 
agreement for ransoming or otherwise by 
collusion actually quits or restores any 
' vessel, craft, aircraft, goods or things 
taken into custody by the Coast Guard, 
shall, on conviction by a Coast Guard 
Court, be liable to suffer imprisonment 
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'  {e) is guilty of contempt 
‘Guard Court by using insulting or threat- 
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years or such less punishment -as is in 
this Act mentioned. 


40. Offences relating i Coast Guard 
Courts, — Any person subject: to the 
Act who commits any of the following 
offences, that is to say,— 


(a) being uly summoned or ordered 
to attend as a witness before a Coast 
Guard Court, wilfully or without rea- 
sonable excuse, makes default in attend- 
ing: or: 


{b) refuses to take am oath or make 
an affirmation legally required by a Coast - 
Guard Court to be taken or made; or 

(c) refuses to produce or deliver any 
document in his power or control legally 
required by a Coast Guard Court to be 


produced or delivered by him; or 


(d) refuses, when a witness, to amns- 
wer any question which he is by. law 
bound to answer; or 


of a Coast 


ening language, or by causing any inter- | 
ruption or disturbance in the proceed- 
ings of such Court, 

shall, on conviction by a Coast Guard 
Court, be liable to suffer imprisonment 
for a term which may extend to three 
years or such less punishment as is in 
this Act mentioned. 


41. Escape from custody. — Any per- 
son subject to this Act who, being in 
lawful custody, escapes or attempts to 
escape, shall, on conviction by a Coast - 
Guard Court, be liable to suffer_impri- 
sonment. for a term which-~may extend 
to three years or such less punishment 
as is in this Act mentioned, - 


42. Violation of the Act, rules and 
orders. — Any person subject to.this Act 
«who neglects to obey, or contravenes any 
provision of this Act or any rule or any 
order issued by any lawful authority 
under this Act, shall, if no other punish- 


. ment is provided in this Act for “such 


neglect or contravention, on conviction 
by a Coast Guard Court, be liable to 
suffer imprisonment for a term which 
may extend to two years or such less 
punishment as is in this Act mentioned. 


43. False answers on enrolment, — 
Any person having become subject to this 
Act who is discovered to have made at: 
the time of enrolment, a wilfully false 
answer to any question set forth in the 
prescribed form of enrolment which has 
been put to him by the enrolling officer 


for a term which may extend to two, before whom he appears for the purpose 
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of being enrolled, shall, on conviction by 
a Coast Guard Court, be liable to suffer 
imprisonment for a term which may ex- 
tend to five years or such less punish- 
ment as is in this Act mentioned. 


44. Offences against good order and 
discipline. —- Any person subject to this 
Act who is guilty of any .act or omission 
or disorder or neglect, which though not 
specified in this Act, is prejudicial to 
good order and discipline of the Coasi 
Guard shall, om conviction by a Coast 
Guard Court, be liable to suffer impri- 
sonment for a term which may extend 
to three years or such less. punishment 
as is in this Act mentioned. 


45. Attempt. —- Any person subject to 
this Act who attempts to commit any of 
the offences specified in sections 15 to 
44 (both inclusive) and in such attempt 
does any act towards the commission of 
the offence shall, on conviction by 4 
Coast Guard Court, where no express 
provision is made by this Act for the 
punishment of such attempt, be liable,— 


(a) if the offence attempted to be 
committed igs punishable with death, to 
suffer imprisonment for a term which 
may extend to fourteen years or such 
less punishment as is in this Act men- 
tioned; and 


(b) if the offence attempted to be- 


committed is punishable with imprison- 
ment, to suffer imprisonment for a term 
which: may extend to one-half of the 
longest term provided for that offence or 
such less punishment as is ‘in this Act! 
mentioned. | 


46. Abetment of offences that have 
been committed. — Any person subject 
to this Act who abets the com- 
mission of any of the offences. speci- 
fied in sections 15 to -44 (both inclusive} 
shall, on conviction by a Coast Guard 
Court, if the act abetted is committed in 
consequence of the abetment and mo ex- 
press provision is made by this Act for 
the punishment of such abetment, be 
liable to suffer imprisonment provided 
for that offence“ or such less punish- 
ment as is in this Act mentioned. 


47. Abetment of offence punishable 
with death and not committed. — 
Any person subject to this Act, who abets 
the commission of an offence punishable 
with death under section 17 shall, on 
“conviction by a Coast Guard Court, if 
‘that offence be not committed in conse- 
quence of that abetment, be liable’ to 
suffer imprisonment for a term which 
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may extend to fourteen years or such 
less punishment as is in this od men- 
tioned. 


` 48. Abetment of offences punishable 
with imprisonment and not committed.— 
Any person subject to this Act who abets 
the commission of any of the offences 
specified in sections 15 to 44 (both in- 
clusive) and punishable with imprisonment 
shall, on conviction by a .Coast Guard 
Court, if that offence be not committed 
in consequence of the abetment, and no 
express provision is made by this Act for 
the punishment of such abetment, be 
liable to suffer imprisonment for a term 
which may extend to one-half of the 
longest term provided for that offence or 


such less punishment as is in this Act 


mentioned. 


49, Civil offences. —- Subject to the 
provisions of section 50, any person sub- 
ject to this Act who at any place ‘in, or 
beyond, India commits any civil offence 
shall be deemed to be guilty of an offen- 
ce against this Act and, if charged there- 
with under this section shall be liable to 
be tried by a Coast Guard Court, and, 
on conviction, be punishable as follows, 
that is to say,— 


(a) if the offence is one which would 


be punishable umder any law in force in . 


India with death, he shall be liable to 
suffer any punishment, assigned for the 
offence, by the’ aforesaid law or such less 
punishment as is in this Act mentioned; 
and 


(b) in any other case, he shall be 
liable to suffer any punishment, assigned 
for the offence by the law in force in 
India, or imprisonment for a term which 
may extend to seven years, or such less 


‘punishment as is in this Act mentioned. 


50. Civil offences not triable by -a 
Coast Guard Court. — A person subject 
commits an offence’ of 
murder or of culpable homicide not 
amounting to murder against, or of rape 
in .relation to, a person not subject to 
this Act shall not be deemed to be guilty 
of an offence against this Act and shall 
not be tried by a Coast Guard Court, 
unless he commits any of the said of- 
fences,— 

(a) at any_ place outside India; or 


(b). at any place specified’ by the 


Central Government by notification in. 


this behalf. 


51. Period of limitation foi trial of 
offences under the Act. — (1) No person 


‘unless he is’ an offender who has avoided . 


zô% e 
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apprehension or escaped arrest or com- 
mitted the offence of desertion or of 
givirig false entry on enrolment or the 
offence of mutiny shall be tried-or puni- 
shed in pursuance of this Act for any 
offence committed ‘by him unless such 
trial commences within three years from 
the commission of such offence. 


(2) No trial for an offence of desertion 
or of giving: false entry on’ enrolment 
shall be commeaced if’ the person in 
- question, not being an officer, has subse- 
quent to the commission of the offence 
served continuously .in an exemplary 


manner for-not less than three years in. 
` the Coast Guard. 


52. ‘rial, etc, of a person who ceases 
_to be subject to the Act. — (1) Where 
an offence under this Act had been ae 
mitted by any person while subject to 

this Act, and such person has since the 
commission of the offence ceased to be 
subject to this Act, he may be taken in- 
to and kept in the Coast Guard custody, 
. and tried and punished for such offence 
as if he had continued to be so subject. 


(2) No such person shall be tried for 


an offence, unless his trial commences 
within six months after he has ceased to 
be subject to this Act: 

Provided that nothing contaimed in this 
sub-section shall apply to the trial of any 
such person for an offence of mutiny or 
desertion, 

CHAPTER V 


ape . PUNISHMENTS 
53. Punishments awardable by Coast 
Guard Courts. — (1) Punishments may 


be inflicted in respect of: offences com- 
mitted by persons subject to this Act 


and convicted by Coast Guard Courts ac- 


cording to the scale following, that is to 
say,— l 
(a) death; . 
(b) imprisonment which may be for 
the term of life or any other lesser term; 
(c) dismissal- from the Coast Guard; 
(d) detention in Coast Guard custody 
for a period not exceeding two years; 
(e) reduction to the ranks or fo a 
lower rank in the case of sailors; 
`” (f) forfeiture of seniority of rank, 
forfeiture of all or any part of the ser- 
vice for: the purpose of promotion; 


(g) forfeiture of service. for the pur- 
"pose of increased pay, pension or any 
other prescribed purpose; 

(h) fine, in respect of civil offences; 

(i) mulcts of. pay and allowances; 

(j) severe reprimand or reprimand 
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except in the case of persons below the 
rank of an Uttam Navik or Uttam Yan- 
trik. . 

(2) Each of the punishments specified 
in- sub-section (1) shall be deemed to be 
inferior in degree to every punishment 
preceding it in the above scale, 


54, Alternative punishments award- 
able by Coast Guard Courts, — Subject to 
the provisions of this Act, a Coast Guard 
Court may, on convicting a person sub- 
ject to this Act of any of the offences 
specified in sections 15 to 48 (both inclu- 
sive) award either the particular punish= 
ment with which the offence is stated in 
the said sections to be punishable, or in 
lieu thereof, any one of the punishments ` 
lower in the scale set out in section 53 
regard being had to the nature and dege 
ree of the offence. ` 


55. Combination of punishments, — 
Subject to the provisions of section 58, a > 
sentence of a Coast Guard Court may 
award in addition to, or without any one 


‘other punishment, the punishment speci- 


fled in clause (c) of A cence (1) of 
section 53 and any one or more of tha 
punishments specified in clauses (e) to (j} 
(both inclusive} of that sub-section. 


56. ‘Punishments otherwise than by 
Coast Guard Courts. — Punishments may _ 
also be inflicted in respect of offences 
committed by persons subject to this Acf 
without the intervenion of a Coast Guard 
Court in the manner stated in section ` 
57, 


57. Minor punishments, — Subject to 
the provisions of section 58, a Command» 
ing Officer or such other officer as is, 
with the consent of the Central Govern« 
ment, specified by the Director-General 
may, in the prescribed manner, proceed 
against a person ‘subject to -this Act, 
otherwise than as an officer, who is 
charged with an offence under this Act 
and awdrd such person, to the extent 
prescribed, one or more of the following 
punishments, that is to say,— 

(a) imprisonment for a period nof 
exceeding three months; 

(b) dismissal from the Coast Guard; 
. (c) detention in Coast Guard custody 
‘for a period not exceeding three months}. 

(d) . reduction to the ranks or to a 
lower rank in the case of sailors; 


(e) fine, in respect of civil offences; 

(f) mulcts of pay and allowances; 

(g) deprivation of good condual 
badges; a: 
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<h} reprimand; ` - 

(i) extra work and drill ie a Sabina 
not exceeding fourteen days in the case 
of persons below the rank of an Uttam 
Navik or Uttam Yantrik; ` 


_ G) stoppage of leave for a period not 
exceeding sixty days; 

(k) admonition : 

Provided that no punishment specified 
_ in clauses (a) to (d) (both inclusive) shall 
be inflicted,— 

(a) in the case of a subordinate offi- 
cer, unless it is approved by an officer 
not ‘below the rank of an Inspector-Ge- 
neral; and 

(b) in the case of others, unless it is 
approved by an officer not below the 
rank of a Deputy Inspector-General. 

58. Provisions as to award of punish- 
ments .— (1) The punishments that may 
be inflicted under this Act shall be award- 
ed in accordance with the provisions of 
this section. 

(2) A sentence of imprisonment under 
this Act shall in all cases be accompani-~ 
ed by a sentence of dismissal, 

(3) A sentence of imprisonment may 
be rigorous or simple or partly. rigorous 
and partly simple. 

(4) No officer shall be subieet to des 
tention for any offence under this Act. 

(5) No subordinate officer shall. be 
sentenced to detention except for deser- 
tion. 

(6) A sentence of detention shall not 
be accompanied by a sentence of dismis- 
sal from the Coast Guard. 

(7) A sentence of detention for a 


period exceeding fourteen days shall in. 


all cases be accompamied by stoppage of 
pay and allowances during the period of 
detention. 
CHAPTER. VI 
ARREST AND PROCEEDINGS -> 
BEFORE TRIAL 
59. Custody of offenders. — (1) Any 
‘person subject to this Act who is charged 
with an offence may be taken into Coast 
Guard custody, under the order of any 
superior officer. 
(2) Notwithstanding anything con- 
tained in sub-section (1), an officer may 
order ‘into’ Coast Guard custody any 
other officer engaged in a quarrel, affray 


or disorder, though such other officer 


may be of a higher rank. 


60. Duty of Commanding Officer in 
regard to detention, — (1) It shall be the 
= duty of every Commanding Officer to 


take care that a: person .undeg his com~- 
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mand when charged with an offence is 
not detained in custody for more than 
forty-eight hours after the committal of 
such person into custody is reported .to 
him, without the ‘charge being investi- 
gated, unless investigation within that 
period seems to him to be impracticable 
having regard to the public service. 

(2) The case of every person being 
detained in custody beyond a period of 
forty-eight hours, and the reasons there- 
for, shall be reported by the Command- 
ing Officer to the Deputy Inspector-Ge- 
neral under whom he is serving or such 
other officer to whom an application may 
be made to convene a Coast Guard Court 
for the trial of the person charged. 


(3) In reckoning the period of forty- 
eight hours specified in sub-section (1), 
Sundays and other public holidays shall 
be excluded. 


(4) Subject to the provisions of this 
Act, the Central Government may make 
rules providing for the manner im which 
and the period for which any person 
subject to this Act may be taken into 

and detained in Coast Guard custody, 
pending the trial by any competent au- 
thority for any offence committed by 

61. Arrest by civil authorities. — 
Whenever any. person subject to this 
Act, who-is accused of an offence under . 
this Act, is within the jurisdiction of 
any Magistrate or police officer, such 
Magistrate or police officer shall aid in 
the apprehension and delivery to Coast 
Guard custody of such person upon re- 
ceipt of a written application to that 
effect signed by his Commanding Officer 


“or an officer authorised by the Com- 


manding Officer in that behalf. 


62. Capture of deserters. — (1) When- 
ever any person subject to this Act 
deserts, the Commanding Officer of the 
unit or ship to which he belongs, shall 
give information of the desertion to such 
civil authorities as, in his opinion, may 
be able to afford assistance towards the 
capture of the deserter; and such autho- 

rities shall thereupon take steps for the 
apprehension of the said deserter in like 
manner as if he was a person for whose 
apprehension a warrant had been issued 
by a Magistrate, and shall deliver the 
deserter, when apprehended, into Coast 
Guard custody. 

(2) Any police- officer may arrest 
without warrant any person reasonably 
believed to be subject to this Act, and 
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to be a deserter or to be travelling with- 
out authority, and shall bring him with- 
out delay before the nearest Magistrate, 
to-be dealt with according to law. 


63. Coast Guard police ‘officers, — 
(1) The Director-General or any pre- 
scribed officer may appoint persons for 
discharging the functions specified in 
sub-sections (2) and (3). 

(2) The duties of a person appointed 
under sub-section (1), are to take chargé 
of persons confined for any offence, to 
preserve good order and -discipline and 
to prevent breaches of the same by per- 
sons serving in, or attached to, the Coast 
Guard, 

(3) Notwithstanding anything con- 
tained in section 59, a person appointed 
under sub-section (1) may, at any time, 
arrest and detain for trial any person 
subject to this: Act who commits, or is 
charged with, an offence, and may also 
carry into effect any punishment to be 
inflicted in pursuance of a sentence 
awarded by a Coast Guard Court or: by 
an officer exercising authority under 


section 57 ‘but shall mot inflict any 


punishment on his own authority: 

Provided that no officer shall be so 
arrested or detained otherwise than on 
the order of amother officer. 


CHAPTER VII. 
COAST GUARD COURT 


64. Power to convene a Coast Guard 
Court. — (1) A Coast Guard Court may 
be convened by the Central Government 
or the Director-General or by any officer 
empowered in this behalf by warrant of 
the Director-General 
Act referred to as the convening autho- 
rity). 

(2) A warant 
tion (1) may, contain such restrictions, 
reservations or conditions.as the Direc- 
tor-General may think fit. 


65. Composition of Coast Guard 
Courts, — (1) A Coast Guard Court shall 
consist of not less than five officers each 
of whom has held the post of Assistant 
Commandant for not less than three 
years. 


Explanation. — For the purposes of 
this sub-section “Assistant Commandant’ 
includes any post-of a higher rank and 
any post declared by the: Central Gov- 
ernment by notification to’be an equi- 
valent post as also’ any post higher in 
rank than:the post. so declared. > . . 
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(2) At every Coast Guard Court, the 
senior member shall be the presiding 
officer. 


- (3) A-Coast.Guard Court shall not be 
duly constituted unless the members 
thereof are drawn from at least two. 
ships. 

(4} No Coast Guard Court for the 
trial ‘of an officer shall be duly consti- 
tuted unless the presiding officer and at ° 
least two members of the court are of 
the same rank as the accused or of & 
higher rank. è 


66. Dissolution of a Coast Guard 
Court. — (1) If a Coast Guard Court 
after the commencement of a trial is re- 
duced below the minimum number of 
officers required by this Act, it shall be 
dissolved. | 

(2) If, on account of, the illness of the 
Law Officer or of the accused before the 
finding, it is impossible to continue the 
‘trial, a Coast Guard Court shall be dis- 
solved. 


(3) The convening authority of a 
Coast Guard Court may dissolve the 
same if’it considers that the exigencies 
of the service or necessities of discipline 
render it impossible or inexpedient to 


- continue the said Coast Guard Court. 


(4) Where a Coast Guard Court is dis- 
solved under this section, the accused 
may .be tried again... 


67. Powers of a Coast Guard Court. 
—- Every Coast Guard Court shall have 
the power to try any person subject to 
any offence punishable 
thereunder and to pass any sentence au- 
thorised thereby. 


68. Prohibition of second trial, — 
(1) When any person subject to this Act 
has ben acquitted or convicted. of an 
offence by a Coast Guard Court or by a 
criminal court or has been dealt with 
under section 57, he shall not be liable 
to be tried again for the same offence © 
by a Coast Guard Court or dealt with 
under the said section. 

(2) When any person, subject to this 
Act, ‘has been acquitted or convicted of 
an offence by a Coast Guard Court 
or has been dealt with under sec- 
tion 57, -he shall not be _ liable 


to be tried again by a criminal court for 


the same offence or on the same facts. 

-69. Application of .Act during term of 
— (1)- When a person sub- 
ject: to. this -Act..is sentenced -by a 
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Coast Guard Court to' imprisonment, 
this Act shall apply to him during the 
term of his sentence, though he is dis- 
. missed from the Coast Guard, or has 
otherwise ceased to be subject to this 
Act, and he may be kept, removed im- 
prisoned and punished as if he continued 
to be subject to this Act. 


(2) When a person subject to this Act 
is sentenced by a Coast Guard Court to 
death, this Act shall apply to him till 
the sentence is carried out. 


- 70. Place of trial, — A Coast Guard 
Court may be held on ‘shore or afloat. 
71. Choice. between criminal court 
and Coast Guard Court. — When a cri- 
minal court and a Coast. Guard Court 
have each jurisdiction in respect of an 
offence, it shall be in the discretion of 
the Director-General or the Inspector- 
General or the Deputy Inspector-Gene- 
ral within whose command the accused 
person is serving or such other officer as 
may be prescribed, to decide before which 
court the proceedings shall be instituted, 
and, if that officer decides that they 
shall be instituted before a Coast Guard 
Court, to direct that the accused person 
shall be detained in Coast Guard cus- 
tody. | 
72. Power of criminal ‘court to re- 
quire delivery of an - offender. — (1) 
When a crimnial court having jurisdic- 
tion is of opinion that proceedings shall 
be instituted before itself in respect of 
any alleged offence, it may, by written 
notice, require the officer referred to in 
section 71 at his option either to deliver 
over the offender to the mearest Magis~ 
trate to be proceeded against according 
to law, or to postpone proceedings, pend- 
ing a,reference to the Central Govern- 
~ ment. ; t 


(2) In every such case, the said off- 
cer shall either deliver over the offender 
in compliance with the requisition, or 
shall forthwith refer the question as to 
the court before which the proceedings 
are to be instituted, for the determina- 
tion of the Central Government whose 
order upon such reference shall be final. 


CHAPTER VIII 


PROCEDURE OF COAST 
‘GUARD COURTS 
73. Law Officer.—- Every Coast Guard 
(Court shall be attended by a Law Off- 
cer, or if no such officer is available, an 
officer approved: by the Chief Law Of- 
cer or a Law Officer... o, 
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74, Challenges. — (1) At all trials by 
a Coast Guard Court, as soon as the 
court is assembled, the names of the 
presiding officer and members shall be- 
read over to ‘the accused, who shall 
thereupon be asked whether he objects. 
to being tried by any officer sitting on 
the court; 

(2) If the accused objects to such: 
officer, his objection and also the reply 
thereto of the officer objected to shall þe- 
heard and recorded, and the remaining: 


‘Officers of the court shall, in the absence. 


of the’ challenged officer, decide on the 
objection.’ 

(3) If the pbjection is allowed by one- 
half or more of the votes of the mem- 
bers entitled to vote, the objection shall 
be allowed, and .the member objected! 
to shall retire and his vacancy may be 
filled in the prescribed manner, by an- 
other officer subject to the same right. 
of the accused to object. 


(4) Where no challenge is made, or 
when a challenge has been made and: 
disallowed,- or the place of every officer 
successfully challenged has been filled’ 
by another officer to whom no objection 
is made or allowed, the court shall pro- 
ceed with the trial. 


75. Oaths of member, Law Officer and! 
witness. —— (1) An oath or affirmation in 
the prescribed manmer shall be admin- 
istered to every member of a Coast 
Guard Court and to the Law Officer or,. 
as the case may be, the officer approved 
under section 73. before the commence~ 
ment of the trial. 

(2) Every officer giving evidence be- 
fore a Coast Guard Court shall be exam- 
ined after being duly sworn or affirmed’ 
in the prescribed form, 


(3) The provisions of sub-section (2) 
Shall not apply where the witness is a 
child under twelve years of ‘age and the 
Coast Guard Court is of opinion that 
though the witness understands the duty 
of speaking the truth, he does not under- 
stand the nature of am oath or affirma- 
tion. 


76. Voting by members. — (1) Sub- 
ject to the provisions of sub-sections (2) 
and (3), every decision of a Coast Guard 
Court shall be passed by an absolute 
majority of votes; and where there is am 
equality of votes on either the finding: 
or the sentence, the decision shall be in. 
favour of the accused. 


(2) No sentence of death shall be 
passed. by a Coast Guard Court without 
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the concurrence of at least two-thirds of 
the members of the court, 


(3) In matters, other than a challenge 
er the finding or sentence, the presiding 
officer shall have a casting vote. 


77. General rule as to evidence. — 
The Indian Evidence Act, 1872, shall, 
subject to the provisions of this Act, ap- 
ply to all proceedings before a Coast 
Guard Court. . 


78. Judicial notice. — A Coast Guard 
Court may take judicial notice of any 
matter within the general knowledge of 
the members as officers of the Coast 
Guard. 


79. Summoning of witnesses. — (1) 
The convening authority, the presiding 
officer of a Coast Guard Court, the Law 
Officer or, as the case may be, the offi- 
cer approved under section 73 or the 
Commanding Officer of the accused per- 
son may, by summons under his hand, 
require the attendance, at a time and 
place to be mentioned in the summons, 
of any person either to give evidence or 
to produce amy document or other thing. 


(2) In the case of a witness who js 
subject to this Act, the summons shall 
be sent to his Commanding Officer and 
such officer shall serve it upon him ac- 
cordingly. 


(3) Im the case of any ‘other witness, 
the summons shall be sent to the Magis- 
trate within whose jurisdiction he may 
be, or resides, and such Magistrate shall 
give effect to the summons as if the wit- 


ness were required in the oe of such’ 


a Magistrate. 


(4) When a witness is required to 
produce any particular document or 
other thing in his possession or power, 
the summons shall describe it with rea- 
sonable precision. 


80. Documents exempted from pro- 
duction. — (1) Nothing in section 79 shall 


be deemed to affect the operation of 


sections 123 and 124 of the Indian Evi- 
dence Act, 1872, or to apply to any let- 
ter, post card, telegram or ‘other docu- 
ment in the custody of the postal or 
telegraph authorities. 


(2) If any document in such custody 
is, in the opinion of any Chief Judicial 
Magistrate, Chief Metropolitan Magis- 
trate, Court of Session or High Court, 
wanted for the purpose of any Coast 
Guard Court, such Magistrate or Court 
may require the postal or telegraph. au- 
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thorities, as the case may be, to deliver 
such document to such person as such 
Magistrate or Court may direct. 


(3) If any such document is, in the- 
opinion of any other Magistrate or of 
any Commissioner of Police or District 
Superintendent of Police wanted for any 
such purpose, he may require the postal 
or telegraph authorities, as the case may 
be, to cause such search to be made for; 
and to detain such document pending 
the orders of any such . Chief Judicial 
Magistrate, Chief Metropolitan Magis- 
trate, Court of Session or High Court. 


81. Commissions for examination of 
witnesses. — (1) Whenever, in the course 
of a trial by-a Coast Guard Court, it ap 
pears to the court that the examination 
of a witness is necessary for the ends of 
justice, and that the attendance of such 
witness cannot be procured without an 
amount of delay, expense or inconveni-~ 
ence which, in the circumstances of tha 
case, would be unreasonable, such court 
may address the Chief Law Officer in 
order that a commission to take the 
evidence of such witness may be issued, 


(2) The Chief Law Officer may then, 
if he thinks mecessary, issue a commis-~ 
sion to any Metropolitan Magistrate or 
Judicial Magistrate of the first class, 
within the local limits of whose juris- 
dicion such witness resides, to take the 
evidence of such witness, 


(3) The Magistrate to whom the com- 
mission is issued, or, if he is the Chief 
Metropolitan Magistrate or Chief Judicial 
Magistrate, he or such Metropolitan 
Magistrate or Judicial Magistrate of tha 
firs class as he appoints-in this behalf 
shall proceed to the place where the wit- 
ness is, or shall summon the witness 
„before him and shall take down his 
evidence in the same manner, and may, 
for this purpose, exercise the samą 
powers, as in the trials of warrant-cases 
under the Code of Crimnial Procedure, 
1973. 


(4) When the witness resides in any 
place outside India, the commission may 
be issued in the form and manner speci- 
fied in sub-section (3) of section 285 of 
the Code of Criminal Procedure, 1973. 


82. Examination of a witness on com- 
mission. — (1) The prosecutor and the 
accused person in any case in which a 
commission is issued under section. 81 
may respectively forward any interro- 
gatories in writing which the court may 
think relevant to the issue, and the 
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Magistrate executing the commission 
shall examine the witness upon such 
interrogatories. 


(2) The prosecutor and the accused 
person may appear before such Magis- 
trate by counsel, or except in the casa 
of an accused person in custody, in per- 
son, and may examine, cross-examine 
and re-examine, as the case may be, the 
said witness. 


(3) After a commission issued under 
section 81 has been duly executed, it 
shall be returned together with the de- 
position of the witness examined there- 
under to the Chief Law Officer. 


(4) On receipt of a commission, and 
deposition returned under sub-section (3), 
the Chief Law Officer shall forward the 
same to the Coast Guard Court at whose 
_instance the commission was issued or; 
if such court has been dissolved, to any 
other court convened for the trial of the 
accused person; and the commission, the 
return thereto and the deposition shail 
be open to inspection by the prosecutor 
and the accused person, and may, sub- 
ject to all just exceptions, be read in 
evidence in the case by either the prose» 
cutor or the accused, and shall form part 
of the proceedings of the court. 


(5) In every case in which a commis- 
sion is issued under section 81, the trial 
may be adjourned for a specified time 
reasonably sufficient for the execution 
and return of the commission, 


83. Alternative findings. — If an ac- 
cused is charged before a Coast Guard 
Court with one offence and it appears 
in evidence that he committed a different 
.offence, he may be convicted of the 
offence which he is shown to have com- 
mitted although he was not charged 
with it. : 


84. Presumption as to signatures. — 
In any proceeding under this Act, any 
application, certificate, warrant, reply or 
other document purporting to be signed 
by an officer in the service of the Gov- 
ernment shall, on production, be presum- 


ed to have -been duly signed by the per- 


son by whom and in the character in 
which it purports to have been signed, 
until the contrary is shown. | 

85. Enrolment paper. — (1) Any en- 
rolment paper purporting to be signed 
by an enrolling officer shall, in proceed- 
ings under this Act, be evidence of the 
person enrolled having given the answers 
‘to questions which he is therein repre- 
sented as having given. . Bt fatenes cue 
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(2): The- enrolment of such person 
may be proved by the production of the 
original or a copy of his enrolment paper 
purporting to be certified. to be a true 
copy by the officer having the custody 
of the enrolment paper. 


86. Presumption as to certain docu- 
ments, — (1) A letter, return or other 
document respecting the service of any 
person in, or the dismissal or discharge 
of any person from, any unit or ship of 
the Coast Guard, or respecting the cir- 
cumstances of any person not having 
served in, or belonged to, any unit or 
ship, if purporting to be signed by or on 
behalf of the Central Government or the 
Director-General, or by any prescribed 
officer, shall be evidence of the facts’ 


stated in such letter, return’ or other 
document, - 
(2) A Coast Guard List or Gazette 


purporting to be published by authority 
shall be evidence of the status and rank 
of the officers therein mentioned, and of 
any appointment held by them and of 
the unit or ship of the Coast Guard to. 
which they belong. 


(3) Where a record {fs wade in the 
books of a ship in pursuance of this Act 
or any-rule or otherwise in the discharge 
of official duties, and purports: to be 
signed by the Commanding Officer or by 
the officer whose duty it is to make such 


‘record, such record shall be evidence of 


the facts therein stated. 


(4) A copy of amy record in the 
books of a ship purporting to be certified 
to be a true copy by the officer having 
custody of such books shall be evidenca 
of such record. 


(5) Where any person subject to this 
Act is being tried on a charge of deser- 
tion or of absence without leave, and 
such person has surrendered himself into 
the custody of any officer or other per-« 
son subject to: this Act opr any unit or 
Coast Guard, or has beem 
apprehended by such officer or person, 
a cerificate purporting to be signed by 
such officer, or by the Commanding Offi- 
cer of the unit or ship to which such 
person belongs, as the case may be, and 
stating the fact, date and place of such 
surrender or apprehension, and the 
manner in which he was dressed shall be. 
evidence of the matters so stated. 


(6) Where any person subject to this 
Act is being tried on a charge of desere 
tion or of improperly leaving a ship os 
of absence without leave and such pare 
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son has surrendered himself into the 
custody of, or has been apprehended by, 
a police officer not below the rank of an 
officer in charge of a police station, a 
certificate purporting to be signed by 
such police officer and stating the fact, 
date and place of such surrender or ap- 
. prehension and the. mamner in which he 
was dressed shall be evidence of the 
matters so stated.’ * 


' (7) Any documenť purporting to be a 
report under the hand of a Chemical 
Examiner or Assistant Chemical Exa- 
miner to Government upon any matter 
or thing duly submitted to him for exa- 
mination or analysis amd report, may be 
used as evidence in any proceeding under 
‘this Act. : 


Explanation. — In this Ei: the 
term “books of a ship” shall include any 
official book, document or list purport- 
ing to contain the name or names of 
persons appointed to the ship. 


87. Evidence of previous convictions 
and general character. — (1) When any 
. person subject to this Act has been con- 


victed by a Coast Guard Court of any. 


offence, such court may inquire into, and 
receive, and record evidence of any pre- 
Vious convictions of such person, either 
by a Coast Guard Court-or by a criminal 
court, or any previous award of punish- 
ment under section 57, and may further 
inquire into and record the general char- 
acter of such person and such- other 
matters as may be prescribed. 


(2) Evidence received under this sec- 
tion may be either oral, or in the shape 
of entries in, or certified extracts froin, 


books of Coast Guard Courts or other. 


official records; and it shall not be neces- 
sary to give notice before trial. to the 


person tried, that evidence as to his pre- - 


vious convictions or character will be 
received. 


88. Lunacy of accused. — ' (1) When- 
ever, in the course of a trial by a Coast 
Guard Court, it appears to the court 


that the person charged is by reason of. 


unsoundness of mind incapable of making 
his defence, or that he committed the 
act alleged but was by reason of un- 
soundness of mind incapable of knowing 
the nature of the act or knowing that it 
was wrong or contrary to law, the court 
shall record a finding accordingly. 


(2) The presiding officer of the Coast 
Guard Court shall forthwith report the 
case to the convening authority, 
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(3) The convening authority to whom: 
the finding of a Coast Guard Court is | 
reported under sub-section (2) shall 
order the accused person to be kept im 
custody in the prescribed manner and. 
shall report the case for the orders ot, 
the Central Government. 


(4) On receipt of a report under sub- 
section (3), the Central Government may 
order the accused person to be detained. 
in a lunatic asylum or other ‘suitable 
place of -safe custody. 


89. Subsequent fitness of lunatic ac- 
cused for trial. — Where any accused 
person, having .been found by reason of 
unsoundness of mind to be incapable of 
making his defence, is in custody or 
under detention under section 88, any 
officer prescribed in this behalf, may,— 

(a) if such person is in custody under. 
sub-section (3) of section 88, on the re 
port of a medical officer that he is cap- 
able of making his defence, or 

(b). if such person is detained in jail 
umder sub-section (4) of section 88, on a 
certificate of the Inspector-General of 
Prisons, and if such person is detained 
in a lunatic asylum under.the said sub- 
section, on a certificate of any two or 
more of the visitors of such asylum and’ 
if he is detained. in any -other place 
under that sub-section, on a certificate 
of the prescribed authority, that he is. 
capable of making his defence, 
take steps to have such person ‘tried by: 
the same or another Coast Guard Court 


_for the offence with which he was origi- 


nally charged, or, if the offence is a tivil 
offence, by a criminal court. i 


90. Transmission to Central Govern- 
ment of orders under section 89, — 
A copy of every order made by an offi- 
cer under section 89 for the. trial of the 
Accused shall forthwith be sent to the 
Central Government. 


91. Release of lunatic accused. — 
Where any person is in custody under 
sub-section (3) of section 88 or under 
detention ‘under sub-section (4) of that 
section,— 

. (a). if such person is in custody under 
the said sub-section (3), on the report of 
the medical officer, or 

(b) if such person is detained under 
the said sub-section (4), on a certificate 
from any of the authorities mentioned in 
clause (b) of section 89 that in the judg- 
ment of such officer or authority such 
person may be released without danger 
of his doing injury to SANEL or to any 
other person, 
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the Central Government may order that 
such person be released or detained in 
custody, or transferred to a public luna- 
tic asylum if he has not already been 
sent to such asylum. 


92. Delivery of lunatic accused to re- 
latives.—Where any relative or friend of 
any person who is in custody under sub- 
section (3) of section 88 or under deten- 
tion under sub-section (4) of that sec- 


- tion desires that he should be delivered: 


to his care and custody, the Central Gov- 
ernment may, upon application by such 
relaive or friend and, on his giving secu- 
rity to the satisfaction of that Govern- 
ment that the person delivered shall be 
properly taken care of, and, prevented 
from doing injury to himself or to any 
other person, and be produced for the 
inspection of* such officer, and at. such 


times and places, as the Central Govern-. 


ment may direct, order such person to 
be delivered to such relative or friend. 


93. Order for custody and disposal 
óf property pending trial. —- When any 
property regarding ` which any. offence 
appears to have been committed, or 
which appears to have been used for the 
commission, of any offemce,: is produced 
before a Coast Guard Court during a 
trial, the court: may make such order’ as 
it thinks fit for the proper custody of 


-- such property pending the conclusion of 


the tig, and if the property is subject 
to speédy “ot matural decay may, after 
recording such evidence as it thinks 
necessary, order it to be Bone or other-,/ 
wise disposed of. 





94.- Order for disposal of sonaty re- 
garding which offence is committed.— 
(1) After the conclusion of a trial. before 


a Coast Guard Court, an officer not below, 
the rank of a Deputy Inspector-General 


within whose command the trial ‘was 


held, may make such order as he thinks 4 
At for the disposal by destruction, confis- ¢ 


cation, delivery to any person claiming 


to be emtitled.-to possession thereof, or. 
otherwise, of any property or document: 


produced before the court or in its cus- 
tody, or regarding which any offence 
appears to have been committed or 
which has been used for the commission 
of any offence. 


(2) Where any order has been made, 


under sub-section (1) in 
property 
appears to have been committed, a.copy 
of such order signed and certified by the 


respect of 


authority making the same may, whether _. convening 
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the trial was held within India or not, 
be sent to a Magistrate within whose 
jurisdicion such property for the time 
being is situated, and such Magistrate 
shall thereupon cause the order to be 
carried out- into effect as if it were an 
order passed by him under the provi- 
sions of the Code of Criminal Procedure, 
1973. 

(3) In this section, the term “pro- 
perty” includes, in the case of property 
regarding which an offence appears to 


have been committed, not only such pro- 


perty as has been originally in the pos- 
session or under the control of amy per- 
son, but also any property into or for 
which the same may have been convert- 
ed or exchanged, and anything acquired 
by such conversion or exchange whether 
immediately or otherwise. 


95. Powers of Coast Guard Court in 
relation to proceedings under this Act. 
— Any trial by a Coast Guard Court 
under the provisions of this Act shall be 
deemed to Þe a judicial proceeding with- 
in the meaning of sections 193 and 228 
of the Indian Penal Code amd the Coast 
Guard Court shall be deemed to be a 
court within the meaning of sections 345 
and 346 of the Code of Criminal Prace- 
dure, 1973. 

CHAPTER IX 


EXECUTION AND SUSPENSION OF 
SENTENCES 


96. Form of sentence of death. — 
In awarding a sentence of death, a Coast 
- Guard Court shall, in its discretion, 
direct that the offender shall suffer death 


S by being hanged by the neck until he be 


dead or shall suffer death by being shot 


‘to’ death. 


97. Interim custody until’ execution of 
sentence of death. — A person sentenced 
to death may be detained in Coast Guard 
custody or may be removed to a- civil 
prison to be kept in custody until fur- 
ther orders are received from the Cen- 
tral Government, the Director-General 
or the convening authority of the ‘Coast 
Guard Court by which he was sentenced 
to- death or other prescribed officer, and 
the order of the Central Government, 
the Director-General or the convening 
authority or such officer shall be suf- 
cient warrant for detaining the person 
in custody. 


98. Execution of sentence of death— 
(1) When a sentence of death is to be 
executed, the Director-General or the 
aunty or the prescribed 
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efficer shall give directions as to the 
time, place and manner in which such 
sentence is to be carried out and the 
order of such officer or authority in the 
prescribed form’ shall be sufficient war-~ 
rant for the execution of such sentence, 


_ (2) There shall be attached to the 
prescribed form, an order of the Central 
Government certifying the confirmation 
of the sentence by the Central Govern- 
ment, 


_ 99. Commencement of sentence of 


imprisonment or detention, — Whenever ` 


any person is sentenced under this Act 
to imprisonment or detention, the term 
of the sentence shall be reckoned to 
commence on the date on which ne sen~ 
tence was awarded. 


100. Execution of sentence of impri- 


sonment, — (1) Whenever any sentence: 


. of imprisonment is passed under this Act 


or whenever any sentence of death is. 


commuted to imprisonment, the presiding 
officer of the Coast Guard Court which 


passed the sentence or such other officer ` 


as may be prescribed shall direct that 
the sentence shall be. carried out by con- 
finement in a civil prison, 

(2) When a direction has been made 
under sub-section (1), the Commanding 
Officer of the person under sentence or 
such. other officer as may be prescribed 
shall forward a warrant in the prescrib- 


ed form-to.the. offcer in charge of the 


prison in which such person is to be con- 
fined and shall arrange for his. despatch 
to such prison with the warrant. 


- 101. 
— Where a sentence of imprisonment is 


directed to be undergone in a civil pri~- 


son, the offender may -be kept in Coast 


Guard custody ‘or in any other fit place, 


till such time as it is possible to send 
him to a civil prison. , 


102. Conveyance of prisoner 
place to place. — A person under sen- 
tence of imprisonment may during: his 
conveyance from place to place, or when 
on, board a ship, aircraft or otherwise, be 
subject to such restraint as is necessary 
for his safe conduct and removal, 


103. Communication of certain orders 
to prison officers. — Whenever .an order 
‘fs duly made under this Act setting aside 
or varying any sentence, order or war- 
ramt under which any person is confined 
fin a civil prison, a warrant in accordance 
with such order shall be forwarded by 
Fhe officer making the order or -his staff 
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Temporary custody of offender, 


from 


AIR: 
officer or such person as may be prescrib- 


ed, to the officer in charge of the prigo 


in which such person is confined. 


- 104. Execution of sentence of fine. — 
When a sentence of fine is imposed by 
a-Coast Guard Court under section 53, a 
copy of such sentence signed and certifi- 
ed by the presiding officer of the court 
may be sent to any Magistrate in India 
and such Magistrate shall thereupon 
cause the fine to be recovered in accord- . 
ance with the provisions of the Code of 
Criminal Procedure, 1973, as if it were 
a sentence of fine imposed by such 
Magistrate, 


105. Informality or error in the order 
or warrant. — Whenever any person is 
sentenced to imprisonment, under this 
Act, and is undergoing the sentence in 
any place or manner.in which he might 
-be confined under a lawful order or war- 
rant in pursuance of this Act, the con- 
finement of such person ‘shall not be 
deemed to be illegal only by reason of 
any informality or error in, or as respects 
the. order, warrant . or other document, 
or the authority by which, or in pursu- 
ance whereof such person was brought 
into, or is confined in any such place, 
and any such order, warrant or docu= _ 
ment may be amended accordingly, 


106. Imprisonment or detention of 
offender already under sentente. © —- 
Whenever a sentence is passed -b oast: 
Guard Court on a person already ‘under 
sentence either of imprisonment or 
detention passed on him under this Act- 
for a former . offence, the court may 
award a sentence of imprisonment or 
detention for the offence for which he ia. 
under trial to commence at the expira- 
tion of the ‘sentence of imprisonment 
of detention to which he>has been pre- 
viously sentenced: l 

Provided that so much of any term of 
detention imposed on a person’ by a sen- 
tence in pursuance ‘of this section. as will. 
‘prolong the total term of. detention be- 
yond two years shall. be deemed -to be- 
remitted. 

107. Suspension of sentence of impri- 
sonment or detention, — (1) Where a 
person subject to this Act is sentenced 
to imprisonment or detention, the Central- 
Government, the Director-General, the 
Commanding Officer imposing the sen-. 
tence or any prescribed officer may sus~ 
pend the sentence whether. or not the. 
offender has already been committed ta 
prison or to Coast Guard custody, 


* 
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(2) The authority or officer specified 
- fn sub-section (1) may, in the case of an 
offender so sentenced, direct that until 
the orders of such authority or officer 
have been obtained, the offender shall 
not be committed to prison or to Coast 
Guard custody. 


(3) The powers conferred by sub-sec~ 
tions (1) and (2) may be exercised in tha 
case of any such sentence which has been 
reduced or commuted. 


108. Release on suspension, — Where 
a sentence is suspended under section 
107, the offender shall forthwith be re- 
leased from custody, 


109. Computation of period of suspen- 
sion. — Any period during which the 
sentence is under suspension shall ba 
reckoned as part of the term of such 
sentence. . 


110. Order after suspension. — The 
authority or officer specified in sec- 
tion 107 may, at any time while a sen- 
tence is suspended, order —~ 


(a} that the offender be committed to 
undergo the unexpired portion of the 
sentence} or : 


(b) that the sentence be remitted, 


111. Reconsideration of case after sus- 
pension.—(1) Where a sentence has been 
suspended, the case may at amy time, 
and shall at intervals of not more than 
four months, be reconsidered by the au- 
thority or officer specified in section 107, 
or by any officer not below the rank of 
a Deputy Inspector-General duly autho- 
rised by the authority or officer specified 
in’ section 107. | 


(2) .Where on such reconsideration by 
the officer so authorised it appears to him 
that the conduct of offender simce his 
conviction has been such as to justify a 
remission of the sentence, he shall refer 
the matter to the authority or officer 
specified in section 107. 


112. Fresh sentence after suspension. 
— Where an offender, while a sentence 
on him is suspended under this Act, is 
sentenced for any other offence, then— 

(a) if the further sentence is also sus- 
pended under this Act, the sentence shall 
run concurrently; 


(bf. if the further seated is for a 
period of three: months or more and is 
not suspended under this Act, the offen- 
der shall also be committed to -prison or 


Coast Guard custody for the unexpired: 
portion of the previous sentence, but. 
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ar sentences shall run concurrently; 


ae if the further sentence is for a 
period of less than three months and is 
not suspended under this Act, the offen- 
der shall be so committed on that sen- 
tence only, and the previous sentence 
shall, subject to any order which may 
be passed under section 110 or section iit 
continue to be suspended. 

113. Scope of power of suspension.— 
The powers conferred by sections 107 
and 110 shall be in addition to and not 
in derogation of, the power of mitiga- 
tion, remission and commutation. 

114. Effect of suspension and remis- 
sion on dismissal, — (1) Where in addi- 
tion to any other sentence, the punish- 
ment of dismissal has been awarded 
under this Act and such other sentence 
is suspended under section 107, then, 
such dismissal shall not take effect until 
so ordered by the authority or officer 
specified in section 107, 

(2) If such other sentence is remitted 

under section 110, the punishment of 
dismissal shall also. be remitted, 


CHAPTER X ; i 


CHIEF LAW OFFICER AND 
= LAW, OFFICERS 


‘115. Appointment of Chief Law Of- 
cer and Law Officers, — (1) There shall 
be ‘appointed by the Central Govern- 
ment, a Chief Law, Officer and as many 
Law Officers as the Central Government 
may deem necessary. 

(2) A person. shall not be qualified for 
appointment as Chief Law Officer unless 
he-— 

(a) is a citizen of India) and 

(b) has for at least ten years held a 
judicial office in the territory of India; 
or ` 

(c)’ has for at jess ten years been ar 
advocate of a High Court or two or more- 
such Courts in succession: 

Provided that the Central Government: 
may, if it is of opinion that it is neces- 
sary or expedient ‘so to do in the exigen- 
cies of service, relax, for reasons to be 
recorded in writing, the qualification 
specified in clause (by or clause (c) in 
respect of amy person. 

(3) A person shall not be qualified for 
appointment as Law Officer unless he— 

(a) is a citizen of India, and- 

(b) is qualified for enrolment as an 
advocate of a High Court, 

Explanation, -—- For the purposes of 
this secticon,— 
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' (a) in computing the period during 


‘which a person has been an advocate of. 


a High Court, there shall be included any 
period during which the person has held 
.a judicial office after he became an advo- 
cate; 

(b) the expression “judicial office” 
-shall be deemed to include the post of 
‘Law Officer. 


116. Functions. of Chief Law Officer. 


— (1) It shall be the duty of the Chief 
‘Law Officer to perform such duties of a 
‘legal and judicial character pertaining to 
the Cosst Guard as may, from time to 
‘time, be referred or assigned to him by 
the Central Government or the Director- 
‘General, and to discharge the functions 
conferred on him by or under this Act. 


(2) The functions of the- Chief Law 
‘Officer shall, in his absence or otherwise, 
‘be performed by such Law Officer as may 
‘be designated in this behalf by the Direc- 


‘tor-General 
CHAPTER XI 


JUDICIAL REVIEW OF PROCEEDINGS 
OF COAST GUARD COURTS 


117. Judicial review by the Chief Law 


Officer. — (1) All proceedings of trials 


‘by Coast Guard Courts shall be reviewed 
‘by the Chief Law Officer either on his 
‘own motion or on application made to 
him within the prescribed. time by any 
‘person aggrieved by any sentence or 
finding, and the Chief Law Officer shall 
-transmit the report of such review to- 
-gether with such recommendations as 
may appear to him just’ and proper to 
the Director-General for his considera- 
-tion and for such action as the Director- 


, 


‘General may think fit. 
(2) Where any person aggrieved has 


‘made an application under sub-section (1), 


the Chief Law Officer may, if the circum- 
-stances of the case so require, give him 
an opportunity of being heard either in 
person or through a legal practitioner or 
-an officer of the Coast Guard. 


118. Consideration by the Director- 
‘General. — (1) On receipt of the report 
and recommendations, if amy, under sec- 
tion 117, the Director-General shall in 
all cases of sentences of death, and in all 
cases where the Coast Guard Court is 
convened by the Central Government, 
and may, im other cases, transmit the 
proceedings and the report to the Cen- 
tral Government together with such re- 
commendations as he may deem fit to 
make. . 
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(2) Nothing in section 117 or this sec- 
tion shall authorise the Chief Law Officer 
or the Director-General to make any re- 
commendation for setting aside, or the 
Central Government: to set aside, an 
order of acquittal passed under this Act, 


CHAPTER XII 


MODIFICATIONS OF FINDINGS AND. 
SENTENCES, PARDONS, COMMU- 
TATION AND REMISSION OF 
SENTENCES 


119. Petitions to Central Government 
or Director-General against findings and 
sentences, —- Any person subject to this 
Act who considers himself aggrieved by 
a ‘finding or sentence of any Coast Guard 
Court may present a petition to the Cen- 
tral Government or to the Director-Ge- 
neral, and the Central Government or 
the Director-General, as the case may be, 
may pass such orders thereon as it or 
he may think fit. 


120. Powers of Central Government 
and Director-General in respect of find- . 
ings and sentences. — (1) Where any 
person is tried umder the provisions of 
this Act, the Central Government or the 
Director-General may, in the case of a- 
conviction,— 


(a) set aside the finding and sentence 
and .acquit or discharge the accused or 
order him to be re-tried; or 

(b) alter the finding without modify- 
ing the sentence if such sentence may be 
legally passed om the altered finding; or 

{c) with or without altering the find- 
ing, reduce the sentence or commute the 
punishment awarded for any punishment 
inferior in scale; ‘or $ 

(d) either with or without conditions, 
pardon the person or remit the whole 
or any part of the punishment awarded; 
or ' 

(e) with or without condition release 
the person on parole. 


Provided that a sentence of imprison- 
ment shall not be commuted for a sen- 
tence of detention for a term exceeding 
the term of imprisonment awarded: 

Provided further that nothing in this 
sub-section shall authorise the Central 
Government or the Director-General to 
enhance . the sentence. 

(2) Any sentence modified under the 
provisions of sub-section (1) shall be 
carried into execution as if it had been 
originally passed. 

(3) If any condition on which a person 
has been pardoned or has been released 
on parole or a punishment has been re~ 
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‘mitted is in the opinion of the authority 
‘which granted the pardon, release or 
remission not fulfilled, such authority 
may cancel the pardon or release or re- 
mission and thereupon the sentence 
awarded shall be carried into effect as 
if such pardon, release or remission had 
mot been granted: 


Provided that in the case of a person 
‘sentenced to imprisonment or detention, 
such person shall undergo only the un- 
expired portion of the sentence. 


CHAPTER XIII 
MISCELLANEOUS 


121. Powers and duties conferable 
and imposable on members of the Coast 
“Guard — (1) The Central Government 
may, by general or special order publish- 
‘ed in the Official Gazette, direct that, 
subject to such conditions and limitations, 
and within the local limits of such inland 
area adjoining the coast of India, as may 
‘be specified in the order, any member of 
‘the Coast Guard may,— 


(i) for the purpose of prevention of 
any offence punishable under the Pass- 
sport (Entry into India} Act, 1920, the 
Emigration Act, 1922, the Registration of 
Foreigners Act, 1939, the Foreigners Act, 
1946, the Merchant Shipping Act, 1958, 
the Customs Act, 1962, the Passports Act, 
1967, the Foreign Exchange Regulation 
Act, 1973, or the Territorial Waters, Con- 
tinental Shelf, Exclusive Economic Zona 
and other Maritime Zones Act, 1976, or 
‘of any cognizable offence punishable 
‘under any other Central Act; or 


(ii) for the purpose of apprehending 
any person who has committed any offen- 
ce referred to in clause (i), 


exercise or discharge such of the powers 
or duties under that Act or any other 
‘Central Act as may be specified in tha 
‘said order, being the powers and duties 
‘which, in the opinion of the Central Gov- 
‘ernment, an officer of the corresponding 
‘or lower rank is by that or such other 
Act empowered to exercise or discharge 
for the said purposes. 


(2) The Central Government. may, by 
general or special order published in the 
‘Official Gazette, direct, with the concur- 
rence of the State Government concern- 
‘ed, that any of the powers or duties 
-which may be exercised or`discharged 
under a State Act by a police officer 
may, subject to such conditions and 
‘limitations. and within the local limits 
‘Of such inland area adjoining the coast 
of India, as may. be specified in the order, 
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be exercised or discharged by a member 
of the Coast Guard who, in the opinion 
of the Central Government, holds a cor- 
responding or higher rank. 


(3) The Central Government may, by 
general or special order published in the 
Official Gazetfe, direct that, subject to 
such conditions and limitations, and 
within the local limits of such area in 
any maritime zone of India, as may be 
specified in the order, any member of 
the Coast Guard may,— 


(i) for the purpose of prevention of 
any offence punishable under any enact- 
ment which extends for the time > being 
to such area; or 


(ii) for the purpose of, apprehending 
any person -who has committed any 
offence referred to in clause (i), 


exercise or discharge such of the powers: 
or duties umder that enactment,-as may. 
be specified in the said order, being the 
powers and duties which, in the opinion 
of the Central Government, an officer of 
the corresponding. or lower rank is by 
empowered to exercise 


(4) Every order made under this sec- 
tion shall be laid, as soon as may be 
after it is made, before each House of 
Parliament, while it is in session, for a 
total period of thirty days which may be 
comprised in gne session or in two or 
more successive sessions, and if, before 
the expiry of the session immediately 
following the session or the successive 
sessions aforesaid, both Houses agree in: 
making any modification in the order or 
both Houses agree that the order should 
not be.made, the order shall thereafter 
have effect only in such modified form 
or be of no effect, as the case may be; 
so, however, that any such modification 
or annulment shall be without prejudice 
to the validity of anything. previously 
done umder that order. 


122. Protection for acts of members of 
the Coast -Guard — (1) In any suit or 
proceeding against any member of the 
Coast Guard for any act done by him in 
pursuance of a warrant or order of a 
competent authority, it shall be lawful 
for him to plead that such act was done 
by him under the authority of such war- 
rant or order. 


(2) Any-such plea may be proved by 
the production of the warrant or order 
directing the act, and if it is so proved, 
the member of the Coast Guard shall 
thereupon be discharged from liability in 
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respect of the act so done by- him, not- 
‘withstanding any defect in the jurisdic- 
tion of the authority which issued such 
warrant or order. 

(3) Notwithstanding anything contain- 
ed in any other law for the time being 
in force, any legal proceedirig (whether 
civil or criminal) which may lawfully be 
brought against any member of the Coast 
‘Guard for anything done or intended to 
be done under the powers conferred by, 
' or in pursuance of any provision of this 
Act or the rules, shall be commenced 
within three months after the act com- 
plained of was committed and not other- 
wise, and notice in writing of such pro- 
ceeding and of the cause thereof shall 
be given to the defendant or his superior 
officer at least one month before the 
commencement of such proceeding. 

123. Power to make rules -— (1) The 
Central Government may by: notification, 
make rules for the purpose of carrying 
‘into effect the provisions of this Act. 

(2) In particular, and without preju- 
‘dice to the generality of the foregoing 
power, such rules may provide for,— 

(a) the constitution, governance, com- 
‘mand and discipline of the Coast Guard; 

) the enrolment of persons to the 
‘Coast Guard and the recruitment of 
other members of the Coast Guard; 

(ec) the conditions of service (includ- 
ing service privileges -and deductions 
from pay and allowances) of members of 
the Coast Guard: 

(d) the rank, EE A powers of 


command and authority of the officer, 
subordinate officers and other enrolled 
persons; l 


(e) the removal, retirement, release 
ær discharge from the service of officers, 
subordinate officers and other enrolled 
“persons; = 

(f) the -purposes and other matters 
required to-be prescribed under section 
13; 

(g) the additional matters in ENE of 
which the Coast Guard may undertake 
measures in the performance of its func- 
tions; 

(h) the convening constitution, adjourn- 
ment, dissolution and sittings of Coast 
Guard Courts, the procedure to be observ- 
ed in trials by such courts, the persons 
by whom an aceused may be defended 
in such trials and the appearance of such 
persons thereat; 

(i) the forms of orders to be made 
ymder the provisions of this Act relating 
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to Coast Guard Courts and the awards 
and infliction of death, imprisonment ang 
detention; 

(j) the carrying into effect of senten- 
ces of Coast Guard Courts; 


(k) any matter necessary for the: pur- 
pose of carrying this Act into execution, 


_as far as it relates to the investigation, — 


arrest custody, trial and punishment of 
offences triable or punishable under this 
Act; 

(1) the procedure relating to 
exercise of powers under section 120; 


(m) the ceremonials to be observed 
and marks of respect to be paid in the 
Coast Guard; | 

(n) any other matter which is to be, 
or may be prescribed or in respect of 
Which this Act makes no provision or 
makes insufficient provision and provi- 
sion is, in the opinion of the Centraf 
Government, mecessary for the proper 
implementation of this Act. 


(3) Every rule made under- this Act 
shall be laid, as soon as may be after it 
is made, before each House of Parlia- 
ment, while it is in session, for a totał 
period of thirty days which may be com- 
prised ‘in one session or in two or more 
successive sessions, and if. before the ex- 
piry of the session immediately following 
the session or the. successive sessions 
aforesaid, both Houses agree in making 


the 


-any modification in the rule or both 


Houses agree that the rule should not be 
made, the rule shall thereafter have effect 
only in such modified form or be of no 
effect, as the case may be; so, however, 
that any such modification or annulment 
shall be without prejudice to the validity 
of anything previously done under that 
rule. 


THE PASSPORTS (AMENDMENT) 
ACT, 1978 . 
[Act No. 31 of 1978]* 
[18th August, 1978? 
An Act to amend the Passports Act, 1967. 


Be it enacted by Parliament in the 
Twenty-ninth Year of the Republic of 
India as follows :— 


(*) Received the assent of the President 
on 18-8-1978, Act published in Gaz, of 
India; 18-8-1978, Part II-S. 1, Ext. 
p. 389. 

For Statement of Objects and Reasons, 

see Gaz. of India; 9-3-1978, Part II-S. 2, 


‘Ext. P. 138, 


1978 

1. Short title . — This Act may be 
called the Passports (Amendment) Act, 
1978. | 


2. Amendment of section 5. — In 


section 5 of the Passports Act, 1967 (here-. 


inafter 
- Act),— 

-(a) for sub-section. (1), the following 
sub-section shall be substituted, name- 
ly :— 

‘(1) An application for the issue of'a 
passport under this Act for visiting such 
foreign country or countries (not being 
a named foreign country) as may be 


referred to as the principal 


Specified in the application may be made. 


to the passport authority and shall be 
accompanied by a fee of rupees fifty. 

Explanation, — In this section, “named 
foreign country’ means such foreign 
country as the Central Government 
may, by rules made under this Act, 
specify in this behalf, 

(1A) An application for the issue of— 


(i) a passport under this Act for visit- . 


ing a named foreign country; or 


(ii) a travel document under this Act, 
for visiting such foreign country or coun- 
tries (including a named foreign country) 
as may be specified in the application or 
for an endorsement on the passport or 
‘travel document referred to in this sec- 
tion, ` : ` 
may be made to the passport authority 
and shall be accompanied . by such fee 
(if any) mot exceeding rupees fifty, as 
may be prescribed. 


(1B) Every application under this sec- 
tion shall be in such form and contain 
such particular as may be prescribed.’; 

(b) in sub-section (2), in the opening 
paragraph, after the words’ “an applica- 


tion”, the words “under this section” shall 


be inserted. 


3. Amendment of section 13. — 
In section 13 of the principal Act, in sub- 
section (2), for the words and figures 
“section 61 of the Code of Criminal Pro- 
cedure, 1898’, the words and figures 
“section 57 of the Code of Criminal Pro- 
cedure, 1973” shall be substituted. 


4. Amendment of section 14. — 
In section 14 of the principal Act, in 
sub-section (2), for the words and figures 


“Code of Criminal Procedure, 1898”, the- 


words and figures "Code of Criminal 
Procedure, 1973” shall be substituted. 


5. Amendment of section. 23. — 
än section 23 of the principal Act,— 
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(a) the words and figures “the Fore- 
ign Exchange’ Regulation Act, 1947” shall 
be omitted; 


(b) after the words, brackets and 
figures “the Foreigners Law (Application 
and Amendment) Act, 1962”, the words 
and figures “the Foreign Exchange Regu- 
lation Act, 1973” shall be'inserted, 


6. Amendment of section 24, — 
In section 24 of the principal Act,— 


(a) in sub-section (2),— 


(i) after clause (e), the following 
clause ‘shall be inserted, namely :-— 


“(ee) specifying ! the foreign country 
for the purposes of the Explanation to 
sub-section (1) of section pe 


(ü) in clause (f), for the words “issue 
or renewal of a passport”, the words 
brackets, figures and letter ‘issue or re- 
mewal of a passport for visiting a foreign 
country referred to in sub-section (1A) 
of section 5” shall be substituted; 


(b) In sub-section (3), for the words 
“in two successive sessions, and if, be- 
fore the expiry of the ‘session in which 
it is so laid or the session immediately 
following”, the words “in two or more 
successive sessions and if, before the ex- 


‘piry of the session immediately follow- 


ing the session or the successive sessions 
aforesaid” shall be substituted. 


7. Transitional provision. — Where 
any application for the issue or renewal 
of a passport is made to the passport 


~ authority on or after the date of intro- 


duction of the Passport (Amendment) 
Bill, 1978 in Parliament but before the 


date on which the Bill as passed by the 


Houses of Parliament receives the assent 
of the President the applicant shall be 
required as from the commencement of 
this Act to pay in respect of such ap- 
plication the difference between the fee 
payable under Section 5 of the principal ` 


- Act, as amended by this Act and the 


amount already paid by him towards fee 
under the said section as it stood im- 
mediately before such amendment, 


— 
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THE INDIAN EXPLOSIVES 


(AMENDMENT) ACT, 1978 
[Act No. 32 of 1978]* 
<8 [18th August, 1978.] 
Am Act further to amend the Indian Ex- 
plosives Act, 1884, 
Be it enacted by Parliament in the 
Twenty-ninth Year of the Republic of 
India as follows :— 


1. Short title and commencement, — 
(1) This Act may be called the Indian 
Explosives (Amendment) Act, 1978. 

(2) It shall come into force on such 
date ag the Central Government may, by 
notification in the Official Gazette, 
appoint. a 

2, Amendment of long title and pre- 
amble. — In the long title of and the 
preamble to, the Indian Explosives Act, 
1884 (hereinafter referred to as the prin- 
cipal Act), for the words “transport and 


. importation”, the words “transport, im- 


port and export” shall be substituted. 


3. Amendment of section 1. — In 
section 1 of the primcipal Act, in sub-sec- 
tion (1), the word “Indian” shall be 
omitted. 


4. Substitution of new section for- 


section 4, — For section 4 of the princi- 
pal Act, the following section ‘shall be 
substituted, namely :— 

‘4. Definition. — In this Act, unless 
the context otherwise requires,—. 

(a) “aircraft”? means any machine 
which can derive support in the atmos- 
phere from the reactions of the air, other 
than the reactions of the air against the 
earth’s surface, and includes balloons, 
whether fixed or free, airships, kites, 
gliders and flying machines; 

(b) “carriage” includes any carriage, 
wagon, cart, truck, vehicle or other 


‘means of conveying goods or passengers 


by land, in whatever manner the same 
may be propelled; 

(c) “District Magistrate”, in relation 
to any area for which a Commissioner of 
Police has been appointed, means the 
Commissioner of Police thereof and in- 
cludes—~ 


Pe raga eae al ee 
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(a) any such Deputy Commissioner of 
Police, exercising jurisdiction over the 
whole or any part of such area, as may 
be specified by the State Government in 
this behalf im relation to such area or 
part; and 

(b) an Additional District: Magistrate; 

(d) “explosive” . means gunpowder, 
nitroglycerine, nitroglycol, gun-cotton, .di- 
nitro-toluene, tri-nitro-toluene, picric 
acid, di-nitro-phenol, tri-nitro-resorcino] 


(styphnic acid), cyclo-trimethylene-tri- 
nitramine, ~penta-erythritol-tetranitrate, 
tetryl, nitroguanidine, lead azide, lead 


styphynate, fulminate of mercury or any 
other metal, diazo-di-nitrophenol, colour- 
ed fires or any other substance whether 
a single chemical compound or a mixture 
of substances, whether solid or liquid or 
gaseous ‘used or manufactured with a 
view to produce a practical effect by ex- 
plosion or pyrotechnic effect; and includes 
fog-signals, fireworks, fuses, rockets, 
percussion-caps, detonators, cartridges 


‘ ammunition of all descriptions and every 


adaptation or preparation of an explosive 
as defined in this clause; 

(e) “export” means taking out of India 
to.a place outside India by land, sea or 


alr; 

(f) “import” means to bring into India 
from a place outside India by land, sea 
or air; i 

(g) “master”, — - 

(a) in relation to any vessel or air- 
craft means any person, other than a 
pilot, harbour master, assistant harbour 


. master or berthing master, having for 


the time being the charge or control of 
such vessel or aircraft, as the case may 
be; and 

(b) in relation to any boat belonging 
to a ship, means the master of that ship; 
. (h) “manufacture” in relation to an 
explosive includes the process of— 

(1) dividing the explosive into ‘its 
component parts or otherwise breaking 
up or unmaking the explosive, or mak- 
ing fit for use any damaged explosive; 
and 

(2) remaking, 
the explosive; 

(i) “prescribed” means prescribed by 
rules: made under this Act; ` 

(j) “vessel” includes any ship, boat, 
sailing vessel, or other description of 
vessel used in navigation whether pro- 
pelled by oars or otherwise and anything 
made for the conveyance, mainly by 
water, of human beings or of goods and 
a caisson.’. : | 


altering or repairing 


1978 


5. Amendment of section 5, — In. sec- 
tion 5 of the principal Act,— 


(a) in sub-section (1), for the words 
“transport and importation’, the words 
“transport, import and export” shall be 
substituted; . 


(b) in sub-section 2), — 
(i) in clause (e), the word “and” shall 
be omitted; 


(ii) after clause (e), the following 
Clauses shall be inserted, namely :— 


““(ee) the authority to which appeals 
may, be preferred under section 6F, the 
procedure to be followed by such autho- 


rity and the period within which appeals’ 


Shall be preferred, the fees to be paid in 
respect of such appeals and the circum- 
stances under which such fees may be 
refunded; 


(eea) the total quantity of explosive 


that a licensee can purchase in a given’ 


period of time; 


(eeb) the fees to be charged by the 
Chief Controller of Explosives or any 
officer authorised by him in this behalf, 
for services rendered in connection with 
the manufacture, transport, import or ex- 
port of explosives;”; 


- Gii) in clause (f), after the-words “any 
explosives”, the words “or any person 
or class of persons” shall be inserted; 


(c) sub-section (3) shall be omitted. 
6. Insertion of new 


the following section shall be inserted, 
namely :— ` 

“5A. Persons already ibose nre: 
pect of certain explosive to carry on such 
business without licence for a cer- 
tain period. — Notwithstanding anything 
in section 5 or in the rules made there- 
under where, immediately before - the 
commencement of the Indian Explosives 
(Amendment) Act, 1978, any person was 
carrying on the business of manufacture, 
sale, transport, import or export of any 
explosive (for which no licence was re- 
quired under this Act before its amend- 
ment by the Indian Explosives (Amend- 


ment) Act, 1978), then, such person shall - 


be entitled to continue to carry on such 
business without licence in respect of 
such explosive— 


(a) for a period of three months from 
-the date of such commencement; or 


(b) if before the expiry of the said 
period of three months, such person has 
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made an application for grant of licence 
under this Act for such business in such 
explosive, until the final disposal of his 
application,, 

whichever is later,”. ` 

7. Amendment of section 6. — In sec- 
tion § of the principal Act,— 

(a) for sub-section (2), the ionas 
sub-section shall be substituted, name- 
ly :— F i 

(2) The Customs Act, 1962 shall have 
effect in relation to any explosive with 
regard to the importation of which a 
notification has been issued under this 
section and the: vessel, carriage of air- 
craft containing such explosive as that 
Act has in relation to any article the 
importation of which is prohibited or re- 
gulated thereunder and the vessel, car- 
riage or: aircraft containing such article.”; 

‘(b) sub-section (3) shall be omitted. 


8.. Insertion of new sections 6A, 6B, 
6C, 6D, 6E and 6F. — After section 6 of 


‘the principal Act, the following sections . 


shall be inserted, namely :— 

“6A. Prohibition of manufacture, pos- 
session, sale or transport of explosives by. 
young persons and certain other persons, 
—~- Notwithstanding anything in the fore- 
going provisions of this Act,— 

(a) no person,— 

(i) who has not completed the age of 
eighteen years, or 

(ii) who has been sentenced on convic- 
tion of any offence involving violence or 
moral turpitude for a term of not less 
than six months, at any time during a 
period of five years after the expiration 
of the sentence, or 

(iii) who has been ordered to execute 
under Chapter VIII of the Code of Cri- 
minal Procedure, 1973, a bond for keep- 
ing the peace or for good behaviour, at . 
any time during the term of the bond, or 

(iv) whose licence under this Act has 
been cancelled, whether before .or after 


the commencement of the Indian Explo- 


sives (Amendment) Act, 1978, for contra- 
vention of the provisions of this Act or 
of the rules made thereunder, at any 
time during a period of five years from 
the date: of cancellation of such licence.. 
shall,— 

(1) manufacture, sell, transport, im- 
port: or export any explosive, or 

(2) possess any such explosive as the 
Central Government may, having regard 
to the nature thereof, by notification in 


‘the Official Gazette, specify; 


(b) mo person shall sell, deliver or 
despatch-any explosive to a person whom 
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he knows: or has reason to believe at the 
time of such sale, delivery or despatch,— 

(i) to be prohibited under clause (a) 
to - manufacture, 
export or possess such explosive, or 

(ii) to be of unsoumd mind. 

6B. Grant of licences. — (1) Where a 
person makes an application for licence 
under section 5, the authority prescribed 
in the rules made under that’ section for 
grant of licences: (hereinafter referred to 
in this Act'as the licensing authority), 
after making such inquiry, if any, as it 
may consider necessary, shall, subject to 
the other provisions of this Act, by order 
in writing either grant the licence or re- 
fuse to grant the same. 


. (2) The licensing authority shall grant 


` a licence—. 


(a) where it is required for the pur- 
pose of manufacture of explosives if the 
licensing authority is satisfied that the 
person by whom licence is required— ° 

(i) possesses technical know-how and 
experience in the manufacture of explo- 
sives; or 


(ii) has in his employment. or under- 
takes to employ a-person or persons pos- 
sessing such technical know-how and ex- 
perience; or 

(b) where it is required for any other 
purpose, if the licensing authority is 
satisfied that the person by whom licence 
is required has a good reason for obtain- 
ing the same. : l 

6C. Refusal of licences. — (1) Not- 
withstanding anything contained in sec- 
tion 6B, the licensing authority shall re- 
fuse to grant a licence— ` 

(a) where such licence is required in 
respect of any prohibited explosive;: or 

(b) where such licence is required by 
a person whom the licensing. authority 
has reason to believe— 


(i) to, be prohibited by this Act or by 
amy other law for the time being in force 
to manufacture possess, sell, transport 
import or export any explosive, or 

(ii) to be of unsound mind, or 

(iii) to be for any reason umfit for a 
licence under this Act; or 

(c) where the licensing 
deems it necessary for the security of the 
public peace or for public safety to re- 
fuse to grant such licence. 

(2) Where the licensing. authority 
refuses to grant a licence to any person 
it shall record in writing the reasons for 
such refusal and furnish to that person 
on demand a brief statement of the same 
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authority . 


A. L Re 


unless in any case the licensing authority 
is of opinion that it will not be.in the 
public interest to furnish such state- 
ment. 


6D. Licensing authority competent to 
impose conditions in addition to prescrib- 
ed conditions. — A licence.granted under 
section 6B may contain in addition to 
prescribed conditions such other condi- 
tions as may be considered necessary by 
the licensing authority in any particular 
case. 
‘6E. Variation, suspension and revoca- 
tion of licences, — (1) The licensing 


authority may vary the conditions sub- 
ject to which a licence has been granted 


except such of them as have been pre- 
scribed and may for that purpose require 
the holder of licence by notice in writ- 
ing to deliver-up the licence to ‘it within 
such time as may be specified in the, 
notice. 


(2) The licensing authority may, on 
the application of the holder of a licence, 
also vary the. conditions of the licence 
except such of ‘them as have been pre- 
scribed. 

(3) The licensing authority may, by 
order in writing, suspend a licence for 
such period as it thinks. fit or revoke a 
licence,—— 

(a) if the licensing authority is satis- 
fied that the holder of the licence is pro- 
hibited by this Act or by any other law 
for the time being in force to manufac- 
ture; possess, sell, transport, import or ex- 


port any explosive, or is of unsound 


mind, or is for any reason unfit for 8 
licence under this Act; or 
(b) if the licensing authority deems it 
necessary. for the security of the public 
peace or for public safety to suspend or - 

revoke the. licence; or 

(c) if the licence was obtained by the 
suppression of. material information or on 
the basis of wrong information provided 
by the holder -of the licence or any other 
person on his behalf at the time of ap- 
plying for the licence; or 

(d) ‘if any of the conditions of the 
licence has been contravened; or 

(e) if the holder of licence has 
failed to comply with a notice under sub- 
section (1) requiring him to EYED 
the licence. 

(4) The licensing authority may aia 
revoke a licence on me application of the 
holder thereof. 

(5) Where the licensing authority 
makes an order varying the conditions of 


L978 


a licence under sub-section (1) or an 
order suspending or revoking a licence 
under sub-section (3), it shall record in 
writing the reasons therefor and furnish 
to the holder of. the licence on demand 
a brief statement of the same unless in 
any case the licensing authority is of the 
opinion that it will not be in the public 
interest to furnish such statement. 


(6) A court convicting the holder of 
a licence of any offence under this Act 
or the rules made thereunder may also 
suspend or revoke a licence; 


Provided that if the conviction is set 
aside on appeal or otherwise, the suspen- 
Sion or revocation shall become void. 


(7) An order of suspension or revoca- 
tion under 
made -by an appellate court or by the 
High Court when exercising its powers 
of revision. 


(8) The Central Government may, by 
order in the Official Gazette, suspend or 


revoke, or direct any licensing authority. 


to suspend or revoke, all or any licences 
granted under this Act throughout India 
or any part thereof. 


' (9) On the suspension or revocation of 
a licence under this section the holder 
thereof shall without delay surrender the 


licence to the authority by whom it has 


been suspended or revoked or to such 
other authority as may be Specified in 
this behalf in the order of suspension or 
revocation. 


GF. Appeals. — (1) Aa person 
aggrieved by an order of the licensing 
authority refusing to grant a licence or 
varying the conditions of a licence or by 
an order of the licensing authority sus- 
pending or revoking a licence may pre- 


fer an appeal against that order to such’ 
authority (hereinafter referred to as the 


appellate authority) and within such 
period as may be prescribed: 

Provided that no appeal shall lie 
against an order made by, or under the 
direction of, the Central Government. 


(2) No appeal shall be admitted if it 
is preferred after the expiry of the period 
prescribed therefor: 


Provided that an appeal may be ad- 
mitted after the expiry of the period 
prescribed therefor if the appellant satis- 
fies the appellate authority that he had 
sufficient cause for not preferring the 
appeal within that period. 

(3) The period: prescribed for an ap- 
peal shall-be computed'in accordance 
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with the provisions of the Limitation Act, 
1963, .with respect to the computation of 
periods of limitation thereunder, ` 


(4) Every appeal under this section 
shall. be made by a petition in writing 
and shall be accompanied by a brief 
statement of the reasons for the order 
appealed against where such statement 
has been furnished to the appellant and 
by such fee as may be prescribed. 

(5) In disposing of -an appeal the 
appellate authority shall follow such pro- 
cedure as may be prescribed: 

Provided that no appeal shall be disposed 
of unless the appellant has been given a 
reasonable opportunity of being heard. 

(6) The order appealed against shall, 
unless the appellate authority condition- 
ally or unconditionally directs otherwise, 
be in force pending the disposal of the 
appeal against such order. 

appellate 


(7) Every order of the 
authority confirming,. modifying or re- , 
versing the order appealed against shall 
be final.”. l 


9. Amendment of section 7. — In sec- 
tion 7 of the principal Act, — 

(à) in sub-section (1),— 

(i) in clause (a),— 

(1) for the words “any place, carriage 
or vessel’, the words ‘any place, air- 
craft, carriage or vessel” shall be substi- 
tuted; 

(2) for the words “transported or im- 
ported”, wherever they occur, the words: 
‘transported, imported or exported” shalk 
be substituted; 

(ii) for clause (d), the following clause 
shall be. substituted, namely :— 

“(d): to seize, detain and remove any 
explosive or ingredient thereof found 
also destroy 
such explosive or ingredient.”; 

‘(b) in sub-section (2), for the . words 
“Code of Criminal Procedure”, the words 
and figures “Code of Criminal Procedure, 
1973” shall be substituted. 


10. Amendment of section 8 — 
In section 8 of the principal Act,— — 

(a) in sub-section (1),— 

(i) for the words “any carriage or 
vessels”, the words “any aircraft, car- 
riage or vessel” shall be substituted; 

(ii) for the words- “the master of the 
vessel”, the words “the master of the. 
aircraft or vessel” shall be substituted; 

(iii) for the words “Chief Inspector of 
Explosives in India’, the words “Chief 
Controller of Explosives” shall be supu 


tuted; 
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(b) sub-section (2) shall be omitted. 
11. Amendment of section 9, 
In section 9 of the principal Act,— 

(a) in sub-section (1),— 

(i) for the words “any place, carriage 
or. vessel”, the words “any place, air- 
craft,. carriage or vessel” saal be substi- 
tuted; 


(ii) for the words “the Indian Forces”, 
the words “Armed Forces of the Union” 
shall be substituted; 


(iii) the brackets and words “(or in a 
Presidency-town, the Commissioner of 
Police)” shall be omitted; 


(b) am sub-section (2), for the words 
and figures “Code of Criminal Procedure, 
1898”, the words and figures “Code of 
‘Criminal Procedure, 1973” shall be sub- 
stituted; 

(c) in sub-section (4), in clauses (b), 
(c) and (d), for the words “Chief Jnspec- 
tor of Explosives in India”, the words 
“Chief Controller of Explosives” shall þe 
' substituted. 


12. Amendment of section 9A, — 
In’ section 9A of the principal Act, in 
sub-section (1), for the words “Chief 
Inspector of Explosives in India”, the 
words “Chief Controller of Explosives” 
shall be substituted. 


13. Insertion of new sections 9B and 
9C. — After section 9A of the principal, 
Act, the following sections shall be’ in- 
serted, namely :-— 

9B. Punishment for certain sitenices 
(1) Whoever, in contravention of rules 
made under “section 5 or of the condi-- 


À 


_ . tions of a licence premen under the said’ 


rules — 


(a) manufactures, EEN or exports 
any explosive shall be punishable with 
imprisonment for a term which may ex- 
tend to three years, or with fine which 
may extend to five thousand rupees, or 
with both; 

(b) possesses, uses, sells or transports 
any explosive shall ‘be punishable with 
imprisonment for a term which may ex- 
tend to two years or with fine which 
may extend to three thousand rupees or 
with both; and 

(c) in any other case, with fine which 
may extend to.one thousand rupees, 

(2) Whoever in contravention of a 
notification issued under section 6 manu- 
factures, possesses or imports any ex- 
plosive shall be punishable with impri- 
sonment for a term which may extend 
ło three years or with fine which may 
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extend to five thousand rupees or with 
both; and in the case of importation by 
water, the owner and master of the ves- 
sel or im the case of importation by air, 
the owner and the master of the air- 
craft, in which the explosive is importe@ 
shall, in the absence of reasonable ex- 
cuse, each be punishable with fine which 
may extend to five thousand rupees. 

(3) Whoever,— 

(a) manufactures, sells, transports, 
imports, exports or possesses any explo- 
sive in contravention of the provisions 
of clause (a) of section 6A; or 

(b) sells, delivers or. despatches any 
explosive in contravention of the provi- 
sions of clause (b) of that section, 
shall be punishable with imprisonment 
for a term which may extend to three 
years or with fine or with both; or- 

(c) in contravention of the provisions 
of section 8 fails to give notice of any 
accident shall be punishable,— 

(i) with fine which may extend to . 
five hundred rupees, or 

(ii) if the accident is attended by loss 
of human life, with imprisonment for è 
term which may extend to three. months 
or with fine or with both. 

9C. Offences by ‘companies. (1} 
Whenever an offence under this Act has 
been committed by a company, every 
person who at the time the offence was 
committed was in charge of, or was res- 
ponsible to the company for the conduct 
-of the business of the company, as wel} 
as the company, shall be deemed to be 
guilty of the offence and shall be liable 
to be proceeded against and punished ac-- 
cordingly : l Sa 

Provided that nothing contained in 
this sub-section shall render any such 
person Hable to any punishment under 
this Act if he proves that: the offence 
was committed without his knowledge 
and that he exercised all due diligence 


to prevent the commission of such 
offence, . 

(2) Notwithstanding anything con- 
tained in sub-section .(1), where an 


offence under this Act has been com- 
mitted by a company and it is proved 
that the offence has been committed 
with the consent or connivance of, or is 
attributable to any neglect on the part 
of, any director,, manager, secretary or 
other officer of the company, such direc- 
tor, manager, secretary or other officer 
shall also be deemed ‘to be guilty of that 
offence and shall be liable to be proceed- 
ed against and punished accordingly. 
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Explanation. — For the. purposes of 
‘this section,— 
(a) “company” means any bade cor- 


porate, and includes a fine or.. other . 


association of individuals; and 


(b) “director”, in relation to a firm, 
means a partner in the firm.” 


14. Substitution of new section for 
section 11. — For section 11 .of the prin- 
cipal Act, the following section shall be 
substituted, namely :— 


“I1. Distress of aircraft or vessel. — 
Where the owner or master of amy air- 
craft or vessel is adjudged under this 
Act to pay a fine for any offence com- 
mitted with, or in relation to, that air- 
eraft or vessel, the Court’ may, in addi- 
tion to any power it may have for the 
purpose of compelling payment of the 


fine, direct it to be levied by distress , 


and sale. of,— 

(a) the aircraft and its furniture or 
so much of the furniture, or 

(b) the vessel and the tackle, apparel 
and furniture of such vessel or so much 
of the tackle, apparel and furniture 
thereof, 
Fa is necessary for the payment of the 

e,”. 


15. Amendment of section 13. — 
In section 13 of the principal Act,— 

(a) for the words “ship or boat”, the 
words “aircraft or vessel” shall be sub- 
stituted; 

(b) for the words “conservator of the 


port”, the words “conservator of the port 
or officer in charge of the airport” shall 


be substituted. 


16. Amendment of section 14. — 
In section 14 of the principal Act,— 

(a) in clause. (a) of sub-section (1), 
for the words ‘Indian Forces”, the words 
“Armed Forces of the Union and Ord- 
nance factories or other establishments of 
such Forces” shall be substituted; 

(b) in sub-section (2), for the words 
“aby explosive from all or any of the 
provisions of this Act’, the words “any 
explosive and any person or class of 
persons from all or any of the provi- 
sions of this Act -or the ‘rules made 
thereunder” shall be substituted. 


17. Amendment of 
In section 15 of the principal Act,— 
= (a) for the words and figures “Indian 
Arms Act, 1878”, the words and figures 
“Arms Act, 1959” shall be substituted; 
(b) in the proviso, the word “Indian” 
Shall be omitted. 
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18. Insertion. of new section 17A. — 
After section 17 of the principal Act, the- 
following. section shall be inserted, . 
namely :— 


“I7A. Power to EA — The Cen--- 
tral Government may, by notification in. 
the Official Gazette, direct that any- 
power or function which may be exer- 
cised or performed by it umder this Act. 
other than the power under sections d,.. 
6, 6A, 14 and 17 may, ih relation to such:, 
matters and subject to such conditions, 
if any, as it may specify in the notifica-.. 
tion, be exercised or performed also by—- 

(a) such officer-or authority subordi-.. 
nate to the Central Government, or 

(b) such State Government or such.. 
officer or authority subordinate to the- 
State Government.” 


19. Amendment of section 18. —- 
In section 18 of the principal Act, after 
sub-section (7), the following sub-section. 
Shall be inserted, namely :— 


(8) Every rule made under this Act. 
Shall be laid, as soon as may be after- 
it is made, before each House of FParlia-. 
ment, while it is in session, for a totak. 
period of thirty days which may be com- 
prised in one session or in two or more- 
successive sessions, and if, before the ex- 
piry of the session immediately following. 
the session or the successive sessions. 
aforesaid, both Houses agree in making- 
any modification in the rule or both 
Houses agree that the rule should not 
be made, the rule shall thereafter have- 
effect only in such modified form or be- 
of no effect, as the case may be; so, 
however, that any such modification or- 
annulment shall be without prejudice to.. 
the validity of anything previously done- 
under that rule.”. 
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THE METRO RAILWAYS 
(CONSTRUCTION OF WORKS) 
ACT, 1978 
[Act No. 33 of 1978]* 

[21st August, 1978] 

An Act to provide for the construction 

of works relating to Metro Railways 

in the Metropolitan cities and for 
matters connected therewith. 


Be it enacted by Parliament in the 
Twenty-ninth Year of the Republic of 
India as follows :— 


CHAPTER I 
PRELIMINARY 


1. Short title, commencement ’ and 
application. — (1) This Act may be cal- 
led the Metro Railways (Construction of 
Works) Act, 1978. 


(2) It shall come into force: on such 
date as the Central Government may, -by 
notification in the Official Gazette, ap- 
point. 

-(3) It applies in the first instance to 
the Metropolitan city of Calcutta; and 
the Central Government may, by notifi- — 
cation in the Official Gazette, declare 
that this Act shall. also apply to such 
other Metropolitan city and with effect 
from such date as may be specified in 
that notification and thereupon the pro- 
visions of this Act shall apply to that 
city accordingly. 

2. Definitions. — (1) In this Act, un- 
less the context otherwise requires,— 


\ 


(*) Received the assent of the President 
on 21-8-1978 Act published in Gaz. of 
India; 21-8-1978 Part II-S. 1, Ext. 
P. 405. For Statement of Objects and 
Reasons, see Gaz. of India; 12-5-1978, 
Part II-S. 2, Ext. P. 591, 
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(a) “Advisory Board” means the Ad- 
visory Board constituted under sec- 


“ion 4; 

(b) “arbitrator” means the arbitrator 
appointed under section 16; ` 
_(c) “building” means a house, out- 


house, stable, latrine, urinal, shed, hut 
or wall or any other structue or erection, 
whether of masonry bricks, wood, mud, 
metal or. any other material or 
any part of a building, but does 
not include a plant or machimery instal- 
led in a building or any nari- thereof or 
any portable shelter; 


(d) “Commisioner” means a Comis- 
sioner of Metro Railway appointed under 
section 27; 


(e) “competent authority” means any 


person or authority authorised by the 
Central Government, by notification in 


the Official Gazette, to perform the func- ` 


tions of the competent authority under 
this Act for such area as may be specifi- 
ed in the notification; 

(£) “development” with its gramma- 
tical: variations means the carrying out 
of building, engineering, miming or other 
operations in, on, over or under land or 
the making of any material change in 
any building or land or planting of any 
tree on land and includes redevelopment; 


(g) “land” includes any right or inte- 
rest in land; 


(h) “Metro alignment”, in relation to 
any Metropolitan city, means suchi 
alignment of the Metro Railway as is 
specified in the Schedule under that city 
and includes the Metro Railway; 


(i) “Metro Railway” means a Metro. 


Railway or any portion thereof for the 
public carriage of passengers, animals 
or goods and includes,— á 
(a) all land within the boundary 
marks indicating the limits of the land 
appurtenant to a Metro Railway, 


(b) all lines of rails, sidings, yards or 


branches worked over for the purposes . 


of, or in connection with, a Metro Rail- 
way, 

(c) all stations, offices, veton 
shafts and ducts, warehouses, workshops, 
manufactories, fixed plants and’ machi- 
neries, sheds, depots and other works 
constructed for the purpose of, or in 
connection with, a Metro Railway; 

(j) “Metro Railway Administration”, 
in relation to any Metro Railway, means 
the General Manager a that Melro Rans 


- Way; > s 
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“Metropolitan city” means tha 
Metropolitan city of Bombay, Calcutta, 
Delhi or Madras; 

(1) “Metropolitan city of Bombay” 
means the area. covered by Greater Bom- 


‘bay as defined in the Bombay Municipal 


Corporation Act, 1888; 

(m) “Metropolitan city of Calcutta” 
means the area described under the 
heading “1. Calcutta Metropolitan Dis- 
trict? in the Schedule to the Calcutta 
Metropolitan Planning Area (Use and 
Development of Land) Control Act, 1965; 

{n) “Metropolitan. city of Delhi” 
means the entire area of the Union Ter- 
ritory of Delhi; l 

(o0) “Metropolitan city of Madras” 
means the area covered by the City of 
Madras as defined in the Madras City 


“Municipal Act, 1919; 


(p) “prescribed” means prescribed by 
rules made under this Act; 

(q) “rolling stock” includes locomo- 
tives, engines, carriages (whether powera - 
ed or not), wagons, trollies and vehicles. 
of all kinds moving or intended to mova: 
on rails; 

(r) “to-erect” in relation to any build« 
ing, includes — 

(i) any material alteration or en- 
largement of such building, 

(ii) conversion, by structural altera- 
tion, into a place for human habitation. ' 
of such building not originally construct- 
ed for human habitation, 

(iii) conversion into more than one 
place for human habitation of such 
building originally constructed as one. 
such place, 

(iv) conversion of two or more places 
of human habitation in such building 


into a greater number of such places, 


(v) such alteration of such building: 
as would alter the drainage or sanitary 
arrangements therein or would material- 
ly affect its security, and 

(vi) the addition of any rooms in such 
building, 

(2) All other words and expressions. 
used herein and not defined but defined 
in the Indian Railways Act, 1890, shall. 
have the meanings, respectively, assigned 
to them in that Act. 


CHAPTER II 
METRO RAILWAY’ 
_ ADMINISTRATION 
3. General Manager. — The Central. 
Government may, for the purposes of 
this Act,. appoint a General Manager. for: 
every Metro Railway. - - 
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4. Constitution of Advisory Board. — 
(1) The Central Government may consti- 
tute an Advisory Board for every Metro 


Railway for the purpose of assisting or - 


advising that Government on—_ 


(a) the formulation and oo easton’ 


of plans for’ the development of Memo 
Railway and its expansion; 


(b) the financing and execution of any 
project for the construction of the Metro 
Railway; / 


(cy such other ‘matters as may be 
referred to it for carrying out the pur- 
poses of this Act and in particular for 
the purpose of ensuring that the func- 
tions of the Metro Railway Administra- 
tion are exercised with due regard to 


the circumstances or conditions prevail-. 


ing in, and requirements of, the Metro- 
politan city. 


(2) The Advisory Board shali consist 
‘of such number of members (being of- 
. cers of the Government) not exceeding 
nine as may be appointed to it: by the 
‘Central Government, 


(3) The Central Government shall 
‘appoint one of the members of the Ad- 
‘visory Board as its Chairman. 

(4) The Central Government shall 
publish in the Official Gazettee the 
‘names of all the members of the Advi- 

sory Board and the Chairman thereof. 


(5) The Advisory Board shall meet at ` 


such times and places and shall observe 
such procedure in regard to the transac- 
tion of its business as may be prescribed. 


(6) The members of the Advisory 
Board shall hold office for such term as 
may be prescribed. 


5. Committees. — (1) The Advisory 
Board may constitute as'many commit- 
tees.as it deems necessary consisting 
wholly of members of such Board or 
wholly of other persons or partly of 
members of the Board and partly. of 


other persons for such purposes as it 
may think fit. 
(2) Every -. committee constituted 


under sub-section (1) shall meet at such 
times and places and shall observe such 
procedure in regard to the transaction 
of its business as may be prescribed. 


(3) There shall be paid to the mem- 


bers of the committee who are not mem~. 


bers of the 
and. allowances 
meetings of the 
travelling allowances as imay be pre- 
‘scribed. 


Advisory Board, such fees 
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CHAPTER II 
ACQUISITION 

6. Power to acquire land, etc.. — 


Where it appears to a Metro Railway 
Administration that for the construction 
of any Metro Railway or any other work 
connected therewith— ~~ 

(a) any land, building, street, road or 
passage, or 

(b) any right of user, or any right in 
the nature of edsement, therein, 
is required for such construction or work, 
it shall apply to the Central Government 
in such form as may be prescribed for 
acquiring such land, building, street, 
road or passage or, such right of user or 
easement. 


7. Publication of notification for ac- 
quisition. —— (1) On receipt of an appli- 


_ cation under section 6, the Central Gov- 
“ ernment, after being satisfied that the 


requirement mentioned therein is for a 
public purpose, may, by notification in 
the Official Gazette, declare its- intention 
to acquire the land, building, street, road 
or passage, or the right of user, or the 
right in the nature of easement, therein 
referred to in the application. 


(2) Every notification under sub-sec-, 
tion (1) shall give a brief description of 
the land, building, street, road or pas- 
sage, 

(3) The competent authority shall 
cause the.substance of the notification 
to be published in’ such places and in 
such manner as may be prescribed. 


8. Power to enter for. survey, etc. — 
On the issue of a notification-under sub- 
section (1) of.section 7, it shall beé lawfur ` 
for the Metro Railway Administration or `` 


- any officer or other employee of the 


Metro Railway — 

(a) to enter upon and survey and take 
level of the land, building, street, road 
or passage specified in the notification; 

(b) to dig or bore into the sub-soil; 

(c)} to set out the intended work; 

(d) to mark such levels, boundaries 
or lines by placing marks and‘ cutting 
trenches; ` 

(e) to do all other acts necessary to 
ascertain whether the Metro Railway 
can be laid upon or under the’ land, 
building, street, road | or passage, as the 
case may be: > 

Provided that. while exercising any 
power under this section the Metro Rail- 
way Administration or such officer or 
other employee shall cause as little 
damage or injury as posstble to such 
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land, building, street, road or passage, 
as the case may be 


9. Hearing of objection. — (1) Any 
person interested in the land, building, 
street, road or passage may, within 
twenty-one days from the date of publi- 
<ation of the notification under sub-sec- 
tion (1) of section 7 object to the cons- 
truction of the Metro Railway or any 
other work connected therewith upon or 
under the land, building, street,.road or 
passage, as the case may be. 

(2) Every objection under sub-sec- 
tion (1) shall be made to the competent 
authority in writing and shall set out the 


rounds thereof and the competent au~’ 


thority shall give the objector an oppor- 
tunity of being heard, either in person 
or by a legal practitioner, and may, 
after hearing all:such objections and 
after making such further enquiry, if 
any, as the competent authority thinks 
necessary, by order, either allow or dis- 
allow the objections. 

Explanation. — For the purposes of 
this sub-section “legal practitioner” has 
the same meaning as in clause (i) of sub- 


section (1) of section 2 of the Advocates 


Act, 1961. 


(3) Amy order made by the competent 
authority under sub-section (2) shall be 
final, 


10. Declaration .of acquisition. — 
(1) Where no objection under sub-sec- 
tion (1) of section 9 has been made to 
‘the competent authority within the 
period specified therein or where — the 
<ompetent authority has disallowed the 
objection under sub-section (2) of that 
section, the competent authority shall, as 
soon as may be, submit a report accord- 
ingly to the Central Government and 
on receipt of such report, the Central 
Government shall declare, by notification 
in the Official Gazette, that the land, 
building, street, road or passage, or the 
right of user, or the right in the nature 
of easement, therein for laying the Metro 
. Railway should be acquired. 


(2) On the publication of the decla- 
ration under’ sub-section (1), the land, 
‘building, street, road or passage, or the 
right of user, or the right in the nature 
of easement, therein shall vest absolute- 
ly in the Central Government free from 
all encumbrances. i 


(3) Where in respect of any land, 
building, street, road or passage, a noti- 
Gcation has been published under sub- 
section (1) of section 7 either for its ac- 
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quisition or for the acquisition of the 
right of user, or any right in the nature 
of éasement, therein, but no declaration 


under this section has been published. 


within a period of one year from tha 
date of publication of that notification, 
the said notification shall cease to have 
any effect, 


(4) A declaration made by the Cen« 
tral Government under sub-section (1) 
shall not be called in question in any 
court or by any other authority. 


li. Power to take possession of ac- 
quired land, etc. — (1) Subject to tha 
provisions of section 14, where any, land, 
building, street, road. or passage has 
vested under sub-section (2) of section 10, 
the competent authority may by notice 
in writing direct the owner as well as 
any other person who may be in posses- 
sion of such land, building, street, road 
or passage to surrender or deliver posses« 
sion thereof to the competent authority or 
any person duly authorised by it in this. 
behalf within sixty days of the service” 
of the notice. 


(2) If any person refuses or fails‘to - 
comply with any direction made under 


‘sub-section (1), the competent authority 


shall apply,— 


(a) in the case of any land, building, 
Street, road or passage situated in any 
area falling within the Presidency-town 
of Bombay, Calcutta or Madras, to the 
Commissioner of Police. 


(b) in the case of any land, building, 
street, road or passage situated in any 
area other than the area referred to in 
clause (a), to the Executive Magistrate, 
and such Commissioner or Magistrate, as 
the case may be, shall enforce the sur- 
render of the land, building, street, road 
or passage to the competent authority 
or to the person duly auhorised by it. 


12 Right to enter into the land where 
right of user, etc., is vested in the Cen~ 
tral Government. — Where the right of 
user in, or any right in the nature of. 
easement on, any land, building, street, 
road or pasage has vested in the Central 
Government under section 10, it shall be 
lawful for the Metro Railway Admin- 
istration or any officer or other employee 
of the Central Government to enter and.. 
do any other act necessary upon ‘ the 
road or passage. 
for carrying out the construction of ‘the 
Metro Railway or any other work cone 
nected therewith. - 
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13. Determination of amount payable 
for acquisition, — (1) Where any land, 
building, street, road or -passage is ac- 
quired under this Act, there shall be 
paid an amount: which . shall be deter- 
mined by the competent authority, ` 

(2) Where the right of user in, or any 
right in the’ nature of an easement on, 
any land, building, street, road or pas- 
sage is acquired under this Act, there 
shall be paid an amount to the owner 
and any other.person whose right ‘of 
enjoyment in that land, building, street, 
road or passage has been affected in any 
manner whatsoever 
Acquisition an amount calculated at ten 
per cent. of the amount determined 
under sub-section (1) for that land, 
building, street, road or passage. 

(3) If the amount determined by the 
competent authority under sub-section (1) 


` or sub-section (2) is not acceptable to 


either of the parties the amount shall, 
on an application by either of the par- 
- ties, to the arbitrator, be determined by 
the arbitraor, 


(4) The competent authority or the 


' arbitrator while determining the amount 


under sub-section (1) or sub-section (3), 
as the case may be, shall take into con- 
sideration — 

(a) the market value ‘of: the land, 
building, street, road or passage on the 
date of publication of the notification 
under section 7; | ie 

(b) the damage, if any, sustained by 
the person interested at the time of 
taking possession of the land, by reason 
of the severing of such land from other 
land; 

(c) the damage, if any, sustained by 
the person interested at the time of tak- 
ing possession of the’land, building, street, 
road or passage by reason of the acqui- 
sition injuriously affecting his other im- 
movable property in any omer manner, 
or his earnings; 

(ad) if; in consequence of the acquisi- 
‘tion of the land, building, street, road or 
passage, the person interested is compel- 
‘led. to change his residence or place of 
business, the reasonable expenses, if any, 
incidental to such change. 


14. Deposit and payment of amount, 
— (1) The amount determined by the 
competent authority under section 13 


shall be deposited by the Central Govern- , 


ment in such manner as may be pre- 
scribed with the competent authority 
before taking possession of the land, 
‘building, street, road or passage. 


by reason of such - 
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(2) As soon as may be after the 
amount has been deposited under sub- 
section (1), the competent authority shal? 
on behalf of the Central Government pay 
the amount to the person or persons en- 
titled thereto. ' 


(3) Where several persons claim to be 
interested in the amount deposited under 
sub-section (1), the competent authority 
shall determine the persons who in its 
opinion are entitled to receive the 
amount payable to each of them. 


(4) If any dispute arises as to the 
apportionment of the amount or any part 
thereof: or to any person to whom the 
Same or any part thereof is payable, the 
competent authority shall refer the dis- 
pute to the decision of the principal civip 
jurisdiction within the 
limits of whose jurisdiction the land 
building, street, road or passage is situat- 
ed. - 


(5) Where the amount determined 
under section 13 by the arbitrator is im 
excess of the amount determined by the 
competent authority, the arbitrator may 
award interest at six per cent per an= 


mum on such excess amount from the 


date of taking possession under section 
Jl till the date of the actual deposit 
thereof, 


(6) Where the amount determined by 
the arbitrator is in excess of the amount? 
determined by the competent authority; 
the excess amount together with interest, 
if. any, awarded under sub-section (5) 
shall be deposited by the Central Gov- 
ernment in such manner as may be pre~ 
scribed with the competent authority and 
the provisions of sub-sections (2) to & 
shall apply to such deposit. 


15. Competent authority to have cer- 
tain powers of civil court. — The compe- 
tent authority shall have, for the pur~ 
poses of this Act, all the powers of @ 
civil court while trying ‘a suit under the 
Code of Civil Procedure, 1908, in respec? 
of the following matters, namely:— — 

(a) -summoning and enforcing the at- 
tendance of amy person and examining 
him on oath; 

(b) requiring the discovery and pro- 
duction of any document; 

(c) reception of evidence on affida- 
vits; 

(d) requisitioning any public record 
from any court or office; 

(e) issuing commission for examina- 
tion of witnesses. 
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'16. Arbitrator, — (1) For every metra 
railway the Central Government shall, 
for the purposes of this Act, appoint as 
arbitrator a person who is, or has been, 
or is qualified for appointment as, a 
Judge of a High Court. 

(2) The arbitrator may, if he thinks it 
expedient so to do, call in his aid one or 
more assessors and hear the references 
wholly or partially with the aid of such 
assessors. 

(3) Subject to the provisions of this 
section the provisions of the Arbitration 
Act, 1940, shall apply to every arbitra- 
‘tion under this Act. 


17. Land Acquisition Act 1 of 1894 not 
to apply. — Nothing in the Land Acqui- 
sition Act, 1894, shall apply to an acqui- 
sition under`this Act. 


CHAPTER IV 


CONSTRUCTION OF WORKS 


18. Functions of metro railway 
administration. — Subject to the control 
of the Central Government, the metra 
-railway administration shall, for the. pur- 
pose of constructing any metro railway 
or any other work connected there- 
with,— 

(a) make or construct in, upon, across, 
under or over any lands, buildings, 
streets, roads, railways or tramways or 
any rivers, canals, brooks, streams or 
other waters or any drains, water-pipes, 
gas-pipes, electric lines or telegraph limes, 
such temporary or permanent inclined 
planes, arches, tunnels, culverts, em- 
bankments, aqueducts, bridges, ways or 
passages, as the metro railway adminis- 
tration thinks proper; 

(b} alter the course of any rivers, 
canals, brooks, streams or water-courses 
for the purpose of constructing tunnels, 
passages or other works over or under 
them and divert or alter as well tempo- 
rarily as permanently, the course of any 
rivers, canals, brooks, streams, or water- 
courses or any drains, water-pipes. gas- 
pipes, electric lines or telegraph lines 
or raise or sink the level thereof 
in order the more conveniently to carry 
them over or under. as the metro 
railway administration thinks proper; 

(c) make drains or conduits into, 
through or under, any lands adjoining 
the metro railway for the purpose of 
conveying water from or to-the metro 
railway; , ' 

(d) erect or construct -such houses, 
warehouses, offices and other buildings 
“and such yards, stations, engines, machi- 
nery, apparatus nd other works and 
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conveniences, as the metro railway oT 
ministration thinks proper; 

(e) alter, repair or discontinue gies 
buildings, ‘works and conveniences as 
aforesaid or any of them, and substitute- 
others in their stead; 

(f) draw, make or conduct such maps,, 
plants, surveys or tests, as the metro rail~ 
way admimistration thinks proper; 

(g) do all other acts. necessary for 
i<aking, maintaining, altering or repair- 
ing and using the metro railway. 

. 19. Powers of metro railway admin~ 
istration, — (1) The metro railway ad< 
ministration shall, for the purpose ox 


-constructing any metro railway:or any 


other work connected 
power— 

(a) to enter into contracts and leases; 
and to execute all instruments necessary: 


therewith, have 


- therefor; 


(b) to make such number of rail tracks- 
as the Central Government may think 
necessary upon, under, along or across 


any land, canal, river, street or road on™ °™ 


or in the metro alignment and all other 
works and conveniences in connection. 
therewith; 

(c) to open or divert, as the case may: 
be, any street, road, cable, trench, drair- 
(including a sewer), channel, ditch, cul-~ 
vert or any other device (whether for 
carrying of sullage, sewage, offensive 
matter, polluted water, trade effluent, 
rain water, sub-soil water or any other 
object), electric or gas _ supply line or 
tele-communication line, or telegraph 
installation, over, across or under any 
land, building, street, road, railway or 
tramway; 

(d) to burrow tunnels; 

(e) to lay down signalling and other- 
communication facilities, electric sub= 
stations, supply lines and other works; 

(f) to regulate drilling of tubewells or 
sinking of wells, public or private, in the 
proximate vicinity of the metro align= 
ment; 

(g) to do all other things necessary ore 
expedient for the exercise of any of the- 
aforesaid powers. 

(2) While exercising any powers under- 
sub-section (1), the metro railway admin- 
istration shall take such precautionary. 
measures as are mecessary, shall do as 
little damage as possible and shall be. 
liable only for the damage or cost 
actually suffered or incurred by any per- 
son as a result of fhe exercise of such. 
powers. 


20. Development over metro align- 
ment. — (1) Any person who: proposes te 


X 
M a me 


476 [Act 33] The Metro Rlys. (Construction of Works) Act, 1978 A.L R. 


<jevelop any land or building along or on 
-the metro alignment shall, before com- 
mencing such development and without in 
any way limiting his obligation under any 
<other Act to obtain any approval or con- 


sent, submit to the metro railway admin- 


Mstration details of the proposed develop- 
ament and shall comply with any condi- 
“tions imposed by the metro railway ad- 
rminstration in. respect thereof. 

(2) The metro railway administration 
‘shall while imposing any condition under 
‘sub-section (1), have regard to— 

(a) the safety of the metro railway; 

‘(b) such other matters as may be 
yrescribed. | 


21. Power to prohibit’ or regulate 
onstruction of buildings and excavation. 
-— (1) If the Central Government is of 
«opinion that it is necessary or expedient 
so to do for facilitating the construction 
«of any metro railway or for ensuring the 
-safety of any metro’railway, it may, by 
rnotification in the Official Gazette,— . 
(a) direct that no building or any 
<such development as may be specified in 


“the notification shall be constructed or 


‘made above the metro alignment or on 
‘any land within such distance, not ex- 

‘ceeding ten metres on either side of the 
emetro aligriment, as may be specified in 
‘the notification and where there is any 
‘building on such land also direct the 
«owner of, or the person „having control 
~over, such building to demolish such 
building or to make such additions or 
alterations to such building as may be 
rspecified in the notification or to desist 
‘from making any such development and 
“within such period as may be specified 
4in the motification; l 

(b) direct temporary evacuation of all 
‘persons together with any movable pro- 
"perty or animal that may be in custody, 
control or possession of such persons 
from any building situated above the 
-metro alignment or in any area within a 
-distance not exceeding twenty metres on 
either side of such alignment and within 
-guch period as may be specified in the 
emotification : 

2 Provided that before issuing any noti- 
‘fication under this clause. the Central 
-Government shall provide every such 
person temporarily with alternative ac- 
“eommodation, which in ‘its opinion is 
suitable, free of cost, or am amount, 
-which in its opinion is sufficient, to pro- 
-cure a temporary alternative accommoda- 
“tion. 

(2) Where any property is needed or 
Wikely to be needed for providing any 


alternative accommodation under ` the 
proviso to clause (b) of sub-section (1), 
such property shall be deemed to be 
needed for a public purpose under sec- 
tion 3 of the Requisitioning and. Acqui- 
sition of Immovable Property Act, 1952, 
and the competent authority under that 
Act shall requisition the property in ac- 
cordance with the provisions of that Act 
and such provisions shall, in relation to 
such requisition, apply accordingly. 

(3) In specifying the distance under 
clause (a) of sub-section (1), the Central 
Government shall have regard to— ` 

(a) -the nature and the requirement of 
the metro railway; l 

(b) the safety of the building; 

(c) such other matters as may be 
prescribed. 


(4) Where any notification has been 
issued under sub-section (1) directing the 
owner or the person having control over 
any building to demolish such building 
or to make additions or alterations to 
such building or to desist from making 
any development specified in such notifi- 
cation a copy of the notification contain- 
ing such direction shall be served on the 
owner of, or the person having control 
over, such building, as the case may be,— 


(i) by delivering or tendering it to 
such owner or person; or 

(ii) if it cannot be delivered or ten- 
dered, by delivering or tendering it to 
the agent of such owner or person or 
any adult male member of the family of 
such owner or person or by affixing a 
copy thereof on the outer door or on 
Some conspicuous part of the premises 
in which such ownér ‘or person is known 
to have last resided or carried on busi- 
ness or personally worked for gain; or 
failing service by these means; 
* (iii) by post. 

(5) Every person shall be bound to 
comply with any direction contained in 
any notification issued under sub-section 


(1). 


22. Payment of amount for prohibi- 
tion of construction, ete. — (1) If in 
consequence of any direction contained 
in any notification issued under sub-sec- 
tion (1) of section 21 any person sustains 
any loss or damage, such person shall be 
paid an’amount which shall be deter- 
mined by the competent authority in the 
first instance.. 

(2) Ifthe amount determined by the 
competent authority is not acceptable to 
either of the parties, the amount shall, on 


te 


1978 


an-application by eithér of.the parties to 
the arbitrator, be determined by’ the 
arbitrator, = -- . : . oe 


(3) The competent authority.or the 
arbitrator, while determining the‘ amount 
under sub-section (1)‘or sub-section (2), 
as the case may be, shall take into- const 
deration— 


‘{i) the loss or damage sustained by 

such person in his earnings; ’ 

. (ii) the diminution, if any, of the 
market value of the land or building im- 

mediately after the date of puvçation 

of such notification; 


(iii) where in ‘pursuance of any direc- 
‘fion any building-has been demolished or 
‘any additions or alterations to such build- 
ing have been made or any development 
has been desisted by such person, the 
damage sustained by him in consequence 
of such demolition or the making of such 
additions or alterations or the desisting 
from making such development and the 


expenses incurred by. such. person for 
such demolition or additions or altera- 
tions : 


Provided that the expenses incurred 
for such demolition or additions or alte- 
cations shall not be taken into considera- ` 
tion if such demolition or additions or 
` alterations has or have been done by the 
metro railway administration under sub- 
section (2) of section 36; 


- (iv) if any such person is compelled 
to change his residence or place of busi- 
mess the reasonable expenses, if any, that 
may have to be incurred by him inci- 
dental to such change. 


23. Power to underpin building or 
otherwise strengthen it. (1) If the 
metro railway administration is of opinion 
that it is necessary or expedient so -ta 
do for facilitating the construction of any 
metro railway or for ensuring the safety 
of any metro. railway, it may, underpin 
or otherwise strengthen any building 
within such radius not exceeding fifty, 
metres from the metro alignment. l 


paunan 


(2) The metro railway administration 
shall give to the owner or occupier of 

such building at least ten days notice in 
writing before undertaking the work of 
underpinning or otherwise. strengthening | 
ghe building: 
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Provided that where the metro railway 
administration is satisfied that ‘an emer- 


- gency exists, no such - notice shall be 
necensdry l ' 


(8) Where the underpinning or 
strengthening was executed in connec- 
tion with— 


(a) the carrying out of the works 
upon the land where any building is 
situated, or À 


(b) the construction or operation of 
any metro railway, 


the metro railway administration may, 
at any time after ‘the underpinning or 
strengthening of such building is comple- 
ted and before the expiration’ of a period 
of twelve months,— 


-(i) in a case referred to in clause (a), 
from the completion of such works; and 


(ii) in a case referred to in clause (b), 
from the date on which traffic was open- ` 
ed in the metro: railway, 


enter upon and survey such building 
and do such further underpinning or 
strengthening thereon as it may deem 
necessary. 


24. Power to enter, etc. — (1) With 
a view to making survey, or to ascer- 
taining the nature or condition, of any 
land or building for the purpose of con— 
struction of any metro railway or any 
other work connected therewith, the 
metro railway administration or any per- 
son authorised by that administration 
may, at any reasonable hour in the day 
time and after giving reasonable notice 
to the owner or occupier of such land or 
building, enter upon or into such land or 
building in, along, over or near the metro. 
aligriment to— 


(a) . 


(b) make measurements and drawings 
and take photographs thereof and such 
other suitable measures as may. be neces- 
sary to explore and check up, by digging 
trial pits or otherwise, the foundation of 
any building in the vicinity of the metro 
alignment; 


(c) take such other measures as the 
said administration deems necessary and 


proper. 


inspect the same; 


aieo 
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terested in any land, building, - 


` (2) : Without: prejudice -to:, the powers 


«conferred on it under.section 19, the metro. - 
railway administration- may, by writing, . 
request any person or ‘body of. persons. 


controlling any sewer, storm water drain, 
pipe, wire or cable to. carry out-at the 
expense of tke metro 


administration is authorised or may be 
required to carry out to meet any. parti- 
cular situation for carrying out the pur- 
poses of this Act. 


(3) -If amy difference or dispute arises 


between the metro railway administration.. 


and the person or body of persons refer- 
red to in sub-section (2) in relation to 
any such alterations or the cost thereof, 


such difference or dispute shall be deter- . 


mined by the Central Government in 
consultation (wherever . necessary) with 
the State Government and the decision 
of the Central Government in this regard 
shall not be called in. question in any 
court. 


25. Amount payable for damage, ‘loss. 


or injury. — (1) Where.the metro railway 


‘administration. exercises any power con- 


ferred ori. it by or under this Act and 


in consequence | "thereof any ‘damage loss | 


or injury is sustained by any ‘person jn- 


road or passage, the metto railway ad- 
ministration shall be liable‘to pay‘‘to such 


person for ‘such damage, loss’ or injury ` 


such amouñt` as may be determined by 
the competent., authority. 


at 


(2) If the amount detérmined. by the 
scompetent authority under ‘sub-section (1) 
fs not acceptable to. either of the parties, - 


She amount payable’ shall, on. ‘application’ 


by either of the parties to the arbitrator, l 


be. determined by. the arbitrator. 


(3) The competent ans, or “the. 


arbitrator while determining the amount 
under sub-section (1) or sub-section (2), 
as the case may be, shall have due regard 
to the damage, loss or injury sustained 
‘by any person interested. in the land, 


_ building, street, Toad or passage by rea- 


had 


son of— 

(i) the removal of ‘trees or etaneine 
crops, if any; 

(ii) the temporary severance of the 
dand, building, street, road or passage; 


(iii) any injury.to any other property 
whether movable or immovable. ` 
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26; ‘Right- to claim for. damages. —- 
No claim in respect of any damage, loss- 
or injury alleged to have been caused as~ 
a consequence of construction of any 
metro railway or any other: work con- 
nected therewith under this Act shall le- 
against the metro railway administration... 
unless such claim is made within a period. 
of twelve months from the date of com- 


‘pletion of the construction of such metro 


railway or other work in the area im 
which such damage, loss or. T is- 
caused, 7 


CHAPTER V f 
INSPECTION OF METRO RAILWAY 


2i = ppomement and duties of com— 
missioner, (1) The Central’ Govern-- ` 
ment may apponi as many persons as’ it 
thinks fit by. name-or by virtue of their 


_ office to be commissioners of metro rail- 


WAY. to, 7 a We : i 
R a, a 

(2) -Every T shall — 

-(a) inspect- the- metro railway with x 
view to determining whether’ it is fit to- 
be opened for public carriage of passen-" - 
gers and report thereon to the Central - 
Government; . | | 
_ (b), make. ‘such periodical or other- 
inspections. of. any metro railway: or of 


any rolling stock.used, thereon as the 
Central Government may direct; y 


KOJ SE such ai aus as. may. 


:. be imposed on him by or under this Act 
Or any other enactment, for the time .be+ 


ing in force relating to railways. or re--. 
quired by the Central Government. - l 


——_ 


28. Powers of ‘Commissioners. 
Subject to the control. of the Centrat 
commissioner shalt 


~ 


i ai 


(a) to enter upon and ‘inspect any” 


‘metro railway or any. rolling: stock ee 


thereon; 
(b) to make any enquiry or to take 
any measurement as he thinks fit for the 


_ performance of his duties under this: 


Act; 


(c) by an order in writing under his” 


~ hand and official seal addressed to any’ 


metro railway administration. to require 
the attendance before him of any officer — 
or other employee of the metro railway 
and to require answers or returns, to 


1978.’ 


such enquiries as he.thinks fit to make, 
from such -officer or. other tay air or 
from the . said ‘administration; - 


(d) to require the ‘production “of any 
book or other documents belonging to, 
or in- the. possession or control of, any 
metro. railway , administration which it 
appears to him to be necessary. to inspect 
for the performance of his..duties by | or 
under this Act, 


29. Facilities to be afforded to com- 


missioner. -> Every metro. railway 
administration shall afford ‘to every com- 
missioner all reasonable facilities for 
performing the duties or exercising ‘the 
powers imposed or conferred upon, him 
by or under this Act. ; 


. CHAPTER VI 
MISCELLANEOUS 


30. Surplus Tand to be sold or other- 
wise disposed -of; — Every metro railway 
administration may, with the previous 
approval of the Central Government, sell 
or otherwise..dispose of any land vested 
in the Central Government under the 
provisions. of this Act. when such land is 
no longer required for the. i ae of 
the metro railway. . ae 


31, Notice of accidents, and enquiries. 
> (1) If any accident occurs during the 
construction of any. metro railway or at 
any stage subsequent thereto as a conse~ 
quence of such comstruction and the ac- 
cident results in, or is likely to have 


resulted in, loss ‘of human: being: or ani- 


mal or damage to any, property, . it.. shall 
be the duty of the metro railway admin- 
istration to give:- notice to the .Central 
Government of the occurrence of -any 
such loss or damage .in such form. and 
within such time as may be prescribed. 


(2) On receipt of a’ notice under sub- 
section (1), the .Central Government 
may, if it thinks fit, appoint a commis- 
sion to enquire into ‘the accident 'and Te- 
port as to— 


a. the cause of such accidenty 


(b) the manner in which and the ex- 
tent to which the provisions of this Act 
or any other Act for the time being in 
force in so far as those provisions regu- 
late and govern the safety of any per- 
son, animal or property, have been còm- 
plied with. r 


(3) The commission. ‘appointed ides 
sub-section (2), while holding an enquiry, 
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shall. have all the powers of a civil court 
while trying a suit under the Code of 
Civil Procedure, 1908, in respect of the 
following matters, namely : — - 


(a) - summoning and enforcing the 
attendance of any ‘person ik examining 
him ‘on ‘oath; 


` (b) requiring the discovery or pro- 


duction of-any document; 


- (c} reception , of evidence. on affida- 
vits; 


(d). sedans -any public récord 


from any court or ones: 


(e) issuing ‘commission for examina-~ 
tion of witnesses. 


32. Power to alter the entries in the 


. Schedule. — (1) The Central Government 


may, by notification in the Official Ga- 
zette,— 
(a) add to’ the Schedule the metro 


alignment in respect of a metropolitan——=. 


city to which this Act is made applicable 
under sub-section (3) of section 1; 


(b) alter any metro alignment speci- 
fied in the Schedule if it is of opinion 
that such -alteration is necessary ‘for the 


-construction. and’ maintenance of the 


metro railway to which such aligoment 
relatés.. > 


(2) - Every notification ‘issued under 
sub-section (1) shall,- as soon as may be 
after it is. issued, be laid before each 
House of Parliament. 


33. Prohibition of obstruction, — 
No person shall, without any. reasonable 


cause or excuse, obstruct any person with 
_whom the metro railway administration 


has entered. into a contract, in the per- 
formance or execution by such person of 
such contract, f 


34. Local authoritas to assist. — 
Every local authority shall render such 
help and assistance and furnish such in- 
formation to the metro railway adminis- 
tration as that administration may re- 
quire for discharging its functions and 
shall make available to the said admin- 
istration for inspection -and examination 
such records, maps, plans and other do- 
cuments as may be ` necessary for the 
discharge of such functions. ` - 


-'35. Prohibition of removal of marks. 
— No person:shall remove any marks _ 
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placed or fill up any trench cut for the 
purpose of marking levels, boundaries or 
lines by the metro railway administra- 
tion. 


36. Penalty for failure to comply with 
directions issued under section 21. — 
(1) If any person wilfully fails to comply 
with any direction contained in any noti- 
fication issued under section 21, he shall 
be punished with imprisonment for a 
term, which may extend to six months, 
or with fine which may extend to one 
thousand rupees, or with both. 


(2) Without prejudice to the provi- 
sions of sub-section (1), if any pérson 
fails to demolish any building or make 
additions or alterations thereto in pursu- 
ance of any direction contained in any 
notification issued under section.-21 with- 
in the period specified in the notification, 
then, subject to such rules‘as the Cen- 
tral Government may make in this be- 


= half, it shall be competent for, any officer 


‘authorised by the metro railway ‘admin- 
istration in this behalf to demolish such 
building or make. necessary additions or 
alterations thereto. 


37. General provision for punishment 
of offences. -—- Whoever contravenes any 
provision of this Act or of any rule made 
thereunder shall, if no other penalty is 
provided for such contravention else- 
where in this Act or the rules, bd 
punishable with imprisonment for a term 
which may extend to three months, or 
with fine which may extend .to five hun- 
tired rupees, or with both. 


38. Offences ` by companies. — (1) 
Where an offence under this Act has been 
committed by a company, every person 
who at the time the offence was com- 


mitted was in charge of, and was respon- ` 


sible to, the company for the conduct of 
the business of the company as well as 
the company, shall be deemed to be 
guilty of the offence, and shall be liable 
to be proceeded : against and punished 
accordingly : 


Provided that nothing contained in this 
sub-section shall render any such person 
liable to any punishment, if he proves 
that the offence was committed without 
his knowledge or that he had exercised 
all due diligence to prevent the .commis- 
sion of such offence. . 


(2) Notwithstanding ~ anything con- 
tained in sub-section (1), where any of- 
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fence under this Act has been commit- ` 
ted by a company and it is proved that 
the offence has been committed with the 
consent or connivance of, or is attribut- 
able to any neglect on the part of, any 
director, manager, secretary or other offi- 
cer of the company, ‘such director, mana- 
ger, secretary or other officer shall be 
deemed to be guilty of that-offence and ` 
shall be liable to be proceeded against 
and punished accordingly. 


Explanation, — For the purposes of 


this section,— 
(a) “company” means any body cor- 
porate and includes a firm or other asso- 


ciation of individuals; and 


(b) “director”, in relation to a . fen 
means a partner in the firm. 


39. Bar of jurisdiction. — No suit or 
application for injunction shall lie in any 
court' against the Central Government or 
the metro railway administration or any 
officer or other employee of that Gov- 
ernment’ or the metro railway or any 
person working for or on behalf of the 
metro railway administration, in respect 
of any work done or purported to have 
been done or intended to be done by it 
or.the said administration or such officer 
or other employee or such person in con- 
nection ‘with the construction of any 
metro railway or any other work con- 
nected therewith. 


= ` 40. Effect of Act and rules, etc., incon- 


sistent ‘with other emactments. — The 
provisions of this Act or any rule made 
or any notification issued thereunder 
shall have effect notwithstanding any- 


thing inconsistent therewith contained in 


any enactment other than this Act or in 
any instrument having effect by virtue 
of any enactment other than this Act. 


-41. Protection of action taken in good. 
faith, — (1) No suit, prosecution or other 
legal proceeding shall lie against the 
Central Government, the. metro railway 
administration or any officer or other 
employee of that Government or the 
metro railway for anything which is in 
good faith done or intended to be done 
under this Act. ` 


(2) No suit, prosecution or other legal 
proceeding shall lie against the Central 
Government or the metro railway admin= 


1978 — 
istration or any officer or other employee 
“of that Government or the metro rail- 
way for any damage caused or likely to 
be caused by anything which is in good 
faith done or intended to be done under 
this Act. 


42, Power to remove difficulties, — 
If any difficulty arises in’ giving effect to 
the provisions of this Act, the Central 
Government may, by order, do anything 
not inconsistent with such provisions, 


which appears to it to be necessary or 


expedient for the purpose of Temoving 
ji difficulty : 


Provided that A order shall, in 
relation to any metropolitan city, be 
made after the expiry of a period of two 
years from the date on which this Aci 
applies or is made applicable to such 
metropolitan city under sub-section (3) of 
section 1. , 

43. Application of the Indian Rail- 
ways Act, 1890. — Save as otherwisę 
provided in this Act, the -provisions of 
this Act shall be in addition to and not 
in derogation of, the Indian Railways 
Act, 1890. 


44. Power to make rules. — (1) The 
Central Government may, by notification 
in the Official Gazette, .make rules to 
carry out the purposes of this Act. 


_ (2) In particular and without prejudice 
to the generality of the foregoing power, 
such rules may provide for the following 
matters, namely :— : 


_ (a) the times and places at which the 
Advisory Board shall meet and the pro- 
‘cedure in regard to transaction of busi- 


ness by the Advisory _ Board under sub- 


section (5) of section 4; 


(b) the term of office of the eaten 


of the Advisory Board under sub-section 


(6) of section 4; 


(c) the times ‘and places at which the 
Committees shall meet and the procedure 
in regard to transaction of business by 
: the committees under sub-section (2) of 

(d) the payment of fees, allowances 
and travelling allowances to. the mem- 


bers of the committee under sub-section ` 


(3) of section 5; | 


whe 


(e) the form in which an sppiteation 
for acquisition shall be. made under. Sec? 


tion 6; 
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(f) the places at which and the man- 
ner in which the substance of the noti- 
fication shall be published under sub- 
section (3) of section 7; 


(g) the manner in which the amount 
shall be deposited with the competent 
authority under sub-sections (1) and (6) 
of section 14; 


(h) the matters to be specified under 
clause (b) of sub-section (2) of section 
20; 


(i) the matters to be specified under 
under clause (c) of sub-section (3) of 
section 21; ; ; 


(j) the form in which and ‘the time 
within which a notice shall be given 
under sub-section (1) of section 31) 


(k) ‘any other matter which is requir- 
ed to be or may be prescribed. ) 


(3). Every rule made under this sec- 
tion shall be laid, as soon as may be 
after it is made, before each House of 
Parliament, while it is in session for a 
total period of thirty days which may be 
comprised in one session or in two or 
more successive sessions, and if, before 
the expiry ,of the session immediately 
following the session or the successive 
sessions aforesaid, both Houses agree in 


‘making any modification in the rule or 


both Houses agree that the rule should 
not be made, the rule shall thereafter 
have effect only in such modified form 
or be of no effect; as the case may be; 
so, however, that any such modification 
or annulment shall be without prejudice 
to the validity of anything previously 


done under that rule. 


45. Saving. —~ Notwithstanding any- 
thing contained in this Act any proceed- 
ing, .for the acquisition of any land, 
under the Land Acquisition Act, 1894 for 
the purpose of any metro railway, pend- 
ing immediately before the commence- 
ment of this Act . before any court- or 
other, authority shall be continued and 
be: disposed of under that Act as if this 


Act had not come into force. 


~~ 
te 


(See Metto Alignment on next page) 
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THE DELBI POLICE ACH: 1978 
[ACT NO. 34 OF 1978" `” 
o o o [27th August, 1978] 
An Act to dmend and consolidate the law 


relating to the regulation of the police 


in the Union Territory of Delhi. | 

Be -it’enacted by Parliament - in ‘the 
“Twenty-ninth Year of the PEDE of 
‘India „aS follows :— 


` CHAPTER I 
PRELIMINARY 


T Short title, extent and, commence- 


ment; — (1) This Act may be called THE 
DELHI POLICE ACT, 1978. ` 

(2) - It extends to the whole of the 
Union Territory of Delhi. 

(3) It shall be deemed to have eome 
‘into force on the 1st day of July, - 1978. 

_ 2, Definitions. -— In this Act, unless 
the context otherwise requires,— i 

(a) 
ustrator of Delhi appointed under arti- 
cle 239 of the Constitution; 

(b) “cattle” includes elephants, ca- 

«mels, horses, asses, mules, sheep, goats 
and swine; 
O “competent “authority”, ehen used 
“with reference 
“power or discharge of any duty under 
the: provisions of this: Act, ‘means the 
` <ommissioner of Police appointed under 
-section 6 or any other police officer spe- 
-cially empowered in that behalf by the 
‘Central Government; 

(d) “constable” means a police officer 
eof the lowest grade; 

(e) “Corporation” means the Muni- 
<cipal Corporation of Delhi constituted 
under the vey Municipal . Corporation 
Act, 1957; 

(f) “Delhi” means the Union Terie 
of Delhi; `> . 

(g) “Delhi police” or “police force” 
means the police force’ referred to in 
. section 3 and includes — - 

(i) all persons. appointed as special 
‘police officers under sub-section (1) of 
section 17 and “additional police officers 
“appointed under section 18; and >- 

(ii) all other persons, by. whatever 


{*) Received the assent of the- President 
on 27-8-1978 Act published in Gaz. of 
India; 27-8-1978' Part II-S. 1, Ext. 

P, 425... . 
For Statement of Objects and Reasons, 

see ‘Gaz, of India; 3-8-1978. Part II-S. 2, 

"Ext. P. 1028, clu - 
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‘house: or coffee house, . ‘or 


“Administrator” means the Admin- 


dancing or game 
to the exercise of any ” 


‘lodging house .or residential -hostel 
‘includes any eating: hetse or other place 
in- which any kind of liquor or intoxi- 


\ 
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‘name: known, ° who exercise ‘any . -police 
function in any .part-of Delhi; = © » 

(h) “eating house’: means any place: 
-to which the ‘public: are admitted’ ` and 
where any kind of ‘food or drink is sup- 
plied for consumption . on the prémises 
by any person owning, or having any 
interest in, or. managing, sup Piace and 
‘includes —. . 


(i) as refreshment room, boarding 


(ii) a shop where any” “kind of’ food or 
drink is supplied to the public for con- 
sumption in or near such shop,- 


but does not include a place of public 


entertainment, 
(i) “municipality” means the New 
Delhi Municipal Committee, the Canton- 


ment Board or any other municipal body, 


other than ` the Corporation, established 
by. or under any law for the time being 
in force in or any part of Delhi; 

(j) “place”. includes — 

(i) amy building, tent, booth or other 
erection, whether permanent. Or tempo- 
rary; and 

(ii) any area, whether sngiasea or 
open; 

(k) “place of. 


_ public amusement” 
means any. place- 


where music, singing, 
or any other amuse- 
ment, diversion, or recreation or the 


' means of carrying on the same is pro- 
'vided,. to which the public are admitted 
-either on payment of money or with the 


intention that money may be collected 


-from ‘those admitted and ‘includes a race 


course, circus, theatre, music hall, billiard . 
or bagatelle room, gymnasium, fencing 
school, swimming pool or dancing hall; 
(l) “place of public entértainment” 
means a.lodging house, boarding and 
`- and 


cating drug is supplied’ (such as a tavern 
or. a shop where beer, spirit, arrack, 
toddy, ganja, bhang or opium is UP 


plied) to the public for Consumipuon -i 
or near such place; 


“police officer” means any mem- z 


(m) 


„ber of -the Delhi police;. 


(n) “prescribed” means prescribed by 
- (oy “public place” means . any place 


to which -the public have access, whether 
as of right.or not, and includes—- 

(i) a public building and monument 
and precincts thereof; and 

‘(i) any place ‘accessible to.” ‘the: public 
for -drawing - water, “washing ‘or bathing 
or for purposes of recreation; * . 


1978 +. 


(p) “regulations”. means , : regulations 


(q) “rules”. means rules ‘made ünder 
this Act; ; 

(r) “street” includes / amy highway, 
bridge, way over a causeway, viaduct ‘or 
arch or any, road; lane, ‘footway, sqliare, 
court, alley or passage accessible to the 


public, whether or not it is a thorough~ 


fare; 

6) “subordinate ranks”, means mem- 
bers of the police force of and below: the 
rank of the Imspector; 

(t) “vehicle” means any carriage, cart, 
van, dray, truck, handcart or other con- 
veyance of any description and includes 
a bicycle, tricycle, a rickshaw, a motor 
vehicle, a vessel or an aeroplane. 

CHAPTER II 


ORGANISATION. SUPERINTENDENCE 
- AND CONTROL OF THE. > 
l POLICE FORCE 


3. One police force for the whole of 
‘Delhi. — There shall be one police force 
for the whole of Delhi and all officers 
and subordinate ranks of the police force 
-shall be liable for posting to any branch 
of the force including Tag Delhi . Armed 
Police. t 

4, Superintendence ar police force to 
vest in the Administrator. — The super- 
-intendence of the Delhi police through- 
out Delhi shall vest in, and be exercis- 
able by the Administrator and any con- 
trol, direction or supervision exercisable 


by any officer over any member of the- 


police force shall be exercisable subject 
to such superintendence. 
5. Constitution of ` Police force, mi 
Subject to the provisions of this: Act— - 
(a) the Delhi police shall consist of 
such number in the several ranks and 
have such organisation and such powers, 


functions and duties. as’ the Administra- ` 


tor may, -by general or 
determine; and. 

(b) the recruitment to, and the pay, 
allowances and all other conditions of 
service of the members of, the Delhi 
police shall’ be such as may be _prescrib- 
ed: 

Provided that . nothing in-clatise (b) 
shall apply to be recruitment.to, and the 
pay, allowances and - other conditions 
of service of the members of the Indian 
Police Service or 
and Nicobar Islands Police Service. | 

6. Commissioner of. Police, — For the - 
direction and supervision of the police” 


special order, 
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shall: exercise: and perform such. powers 
and duties and perform such functions 
as are specified’ by or:.under this Act. 
«4. ‘Additional Commissioner.: of Police. 
~ (1}:The Administrator may appoint - 
one-or more’ Additional- Commissioners 
of Police for the purposes of this Act. 

(2) The Additional Commissioner of 
Police shall— = >- 

{a) assist the. Commissioner of Police 
in. the exércise _ of his. powers and the 
performance of ‘his duties in such man- 
ner and to such extent, and 

(b) exercise such powers and perform — 
such duties of the. Commissioner. of 
Police and within such local limits, ° 
as the Administrator may, by general or 
special order, specify. 


” § Deputy, Additional Deputy and 
Assistant, Commissioners of Police. — 
(1) The Administrator may appoint. one 
or more Deputy Commissioners of Police 
or Additional Deputy Commissioners of 
Police or Assistant Commissioners of 
Police for the purposes of this Act. 

(2) Without prejudice to the other 
provisions of this Act and subject to any 
general or special orders made by -the 
Administrator in this behalf, every De- 
puty Commissioner of Police or Addi- 
tional Deputy Commissioner of Police or 
Assistant Commissioner of Police shall, 
under the orders of the Commissioner of 


Police, exercise such of the powers (ex- ` 


cept the power to make regulafions) and 
perform such of the duties of the Com- 
missioner of Police and. within such 
local limits as may be cas in such 
orders, 


.9, Appointment. of Principals of 
Police Training Institutions. — (1) (a) 
The Administrator shall appoint a police 
officer not below the rank of a Deputy 
Commissioner of Police to be the Prin- 
cipal ‘of the Police Training School for 
Delhi. 

(b) The Commissioner of Police may 
by .general or. special order assign to the 
Principal of the Police Training School 
such powers and duties as he may deem 
fit for the .proper. functioning of that 
School. ` 

(2) (a) The Administrator may esta- 
blish a Police Training College for Delhi 
and appoint a police ‘officer of appro- 
priate rank to be the. Principal of such 
College. 

(b) The Commissioner -of ‘Police may 
by<general or special order assign to the 


force in Delhi, the Administrator shall $- Principal of the Police Training College 


appoint a Conimissionér of: Police who. 


such powers arid duties as he may deem 
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fit for the proper administration of that 
College. 

10. Constitution. of` Police Districts, 
Sub-Divisions’ and’ Police Stations,: —~ 
Subject to the control of the Administra- 


tor, the Commissioner of Police shall— | 


(a) constitute police districts within 
Delhi; 

(b) , divide such salice districts “te 
“police sub-divisions and specify the police 
stations comprised in each such’ sub- divi- 
sion; and `! 


(c) define the limits and extent” of 


ind such police districts, police sub-divisions 


and police stations. 


“Officers in charge of police dis- - 


ed police sub-divisions and - police 
stations. — (1) Each police district shall 
be under the charge of a Deputy Com- 
missioner of Police who may be assisted 
in the discharge of his duties'by one or 
more Additional- Deputy Commissioners 
of Police. 


w= (2) Each ‘police sub-division ` shall be 


under the charge of an Assistant Com- 
missioner of Police and each police. sta- 
tion shall be under the ' charge of an 
Inspector of Police. 

12. ‘Apponitment of subordinate ranks. 
— Subject to such , general. or. special 
orders in writing. as the Administrator 
may make in, this behalf,— 

(a). Inspectors » ‘of Police.. „may be ap- 
pointed by thé. Additional Commissioner 
of Police; and ` 

_(b) Sub- -Inspectors of Police 
other . officers `of subordinate rank may 
be appointed by ‘the Deputy . Commis- 
sioners of Police, Additional Deputy 


: Commissioners of Police,. Principal: of the 


Police Training ‘College or: of the Police 
‘Training School, or any other eis offi- 
cer of equivalent rank, 


~ 138. Certificate of: aat — 
(i) Every põlice' officer of the rank’ -of 
Inspector ,and below shall on enrolment 
receive a certificate of appointment. 

(2) The certificate’. shall ' be issued 
under the: seal of ‘such officer, and shall 
be in such form, ‘as the Administrator 


rnr 


may, by general or special ‘order, specify. 

(3) A certificate of. appointment shall 
become null and void. .when . the ‘person 
named’ therein ceases. to belong to the 
Delhi police or-shall remain inoperative 


during the 'périod. such person is., SUS= — 


pended -from. the Delhi ~police. 

14.. Effect of suspension of police. of: 
cer; — The ‘powers, functions and privi- 
leges vested -in. a_police ‘officer -shall 're- 
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‘and sealed with his own seal, 


‘and. any able bodied male person not less 


A.L R, 
main suspended while such police officer 
is under suspension ' from office * 


Provided that notwithstanding such 
suspension such~person shall not cease to 


‘be a police officer. and shall continue to 


be subject to the control of the’ same 
authorities. to which he would have been 
subject ‘if he had mot been under sus- 
pension. 


- 15. General powers of Commissioner 
of Police. — The Commissioner of Police 
shall direct amd regulate all matters of 
arms,:-drill, exercise; observation of per- 
sons and events,. mutual relations, dis- 
tribution of duties, study of laws, orders 
and ‘modes of proceedings and all mat- 
ters of executive detail or the fulfilment 
of their duties by the police force under 


16. Power of Commissioner of Police 
to investigate and regulate matters of 
police accounts, — The .Commissioner of 
Police shall have the authority to inves— 
tigate and regulate all matters’ of ac-— 
count connected with the Delhi police. 
and “all persons concerned shall be bound’ 
to give him reasonable aid and facilities 
in conducting such investigations and te 
conten to his orders ` consequent thereto.. 


17. Special police officers: — (1) Thè- 
Commissioner of Police may, at any time, 
by a written’ order, signed by himself 
appoint 


than eighteen years of age, whom he 


‘considers’ fit, to bé à- special police officer: 


to assist the: Delhi police on. any ` octa-- 
sion,..when he has reason to apprehend: 
the occurrence of any riot or grave dis- 
turbance.of the peace in any area and he 
is of opinion that the ordinary ’ police, 
ferce is not sufficient for the protection 
of persons residing, and for the a 
of property, within such „area. 


(2) The Commissioner of Police shell 


| publigh the names of special police offi- 


cers appointed under this. section im 
such manner as may be prescribed. 


' (3) "Aby person “objecting to the ap- — 
pointment of any’ person as such. ‘special 
police officer may send his ‘reasons for 


‘such objection’ to the’ Commissioner of 


Police ‘within fifteen' days of.such ap- 
pointment -and - the. Commissioner’ may: 
accept such .objection and cancel: the ap-— 
pointment of such. officer or; after giving 
to the objector an “opportunity to- be 


heard, reject the objection. - 
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(4) Every special police officer ap- 
pointed under this section shall, on ap- 
pointment — - 

(a) receive a certificate .of anpolai. 
ment in'such form as may be specified 
by the Administrator in this behalf; 


(b) have the same powers, privileges, 


and immunities and perform the same 
duties and be subject to the same autho- 
rities as an ordinary police officer. 


18. Additional police officers. — 
Where additional police officers are re- 
quired to be deputed under section 38, 
section 39 or section 40 the Commis- 
sioner of Police may, appoint such num- 
ber of additional police officers as he 
considers necessary and every such ad- 
ditional. police officer shall, on. appoint- 
ment,— 


(a) receive a certificate of appoint- 


ment in such form as may be specified. 


by the administrator in this behalf; 

(b) have such of the powers, privi- 
leges and immunities and perform such 
of the duties of a police officer as are 
specifically mentioned in the certificate; 
and | 
(c) be subject to the same authorities 
as an ordinary police officer of the same 
or onan rank or grade, 


CHAPTER III 


REGULATION, CONTROL AND 
DISCIPLINE OF THE DELHI POLICE 


19. Framing of regulations for admin- 
istration of the police. —- Subject to the 
orders of the Administrator, the Com- 
missioner of Police may make regulations 
not inconsistent with this Act or any 
other law for the time being in force — 

(a) regulating the inspection of the 
police force by his subordinates; 

(b) determining the description and 
‘quantity of arms, accoutrements, cloth- 
ing and other necessaries to be furnish- 
ed to the police; 

(c) prescribing the places of redene 
of members of the police force; ` 


(d) for institution, management and 
regulation of any police fund for any 
purpose connected with police admin- 


istration; 


(e) regulating the distribution, move- 
ments and location of the police; 

(f) assigning. duties to police officers 
of all ranks and grades, and prescribing 
the manner in which, and the conditions 
subject to which they shall exercise and 
perform their respective powers and 
duties; 
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(g) regulating the collection and 
communication by the police of. intel- 
ligence and information; 

(h) generally, for the purpose of ren- 
dering the police efficient and preventing 
abuse or-.neglect of their duties. 


20. Commissioner of Police may call 
for returns.—The Commisioner of Police 
may call for such returns, reports and 
statements on any subject connected 
with the prevention and detection of 
crime, the maintenance of order and the 
performance of the duties of his şub- 
ordinates as such subordinates may be 
able to furnish to him, 


21, Powers of punishment. — (1) Sub- 
ject to.the provisions of article 311 of 
the Constitution and the rules, the Com- 
missioner of Police, Additional Commis- 
sioner of Police, Deputy Commissioner of 
Police, Additional Deputy Commissioner 
of Police, Principal of the Police Train- 
ing College or of the Police Training 


School or any other officer of equivalent, 


rank, may award to any police officer of 
subordinate rank any of the following 
punishments, namely :— 


. (a) dismissal; ° 


-removal from service; 

reduction in rank; 
forfeiture of approved service; 
{e) reduction in pay; 

(£) withholding of’ increment; and 

- fine not: exceeding one month’s 


Subject: to the rules — 

(a) amy police officer specified in sub- 
section (1) may award the punishment 
of censure to any police officer of. sub- 
ordinate rank; 

(b) the Assistant Commissioner of 
Police may award. the punishment of 
censure to police -officers of, or below, 
the rank of Sub-Inspectors of Police; 

(c) any police officer of, and above, 
the rank of Inspector may award punish- 
ment drill -not exceeding fifteen days or 
fatigue duty or any other punitive duty 
to constables. 

(3) Nothing in sub-section (1) or sub- 
section (2) shall affect any police offi- 
cer’s liability for prosecution and punish- 
ment for any offence committed by him. 

(4) The Commissioner of Police, Ad- 
ditional Commissioner of Police, Deputy 
Commissioner of .Police,. Additional De- 
puty Commissioner of Police, Principal 
of the Police Training College or of the 
Police Training School, Assistant Com- 
missioner of Police, or any other police 
officer of equivalent rank may suspend 


sateen * 


"under . 
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any: police ~‘officer of subordinate rank 
who is .reasonably: suspected to be guilty 
-of misconduct, pending: an: investigation 
or enquiry into such misconduct. Š 
(5). An Inspector of Police may sus~ 
pend any police officer: below the rank of 
Sub-Inspector:-of Police, who, is, reason- 
ably - suspected to be guilty ‘of. miscon- 


duct, pending an investigation. or. enquiry 


into such misconduct. 

22. Procedure, 
ments. — When any officer. passes an 
order of awarding a punishment of. dis- 
missal, removal from service, reduction 


in-rank, forfeiture of service, reduction- 


in pay, withholding of increments or fine, 
he’ shall .record such’ order ‘or cause ‘the 

same ‘to be ‘recorded together with the 

reasons therefor, in accordance with the 
rules., 


23. Appeal from m of 'punish- 
ment. — An appeal against. any order of 
punishment -passed against a police offl- 
cer. under section 21 or the. rules there- 
[not-- being .an order of punish- 
ment under clause (c).of sub-section (2j 
of that section] shall lie—., l 

e (a) where the order is passed by ihe 
Commissioner of Police, to. the Admin- 
istrator: . 

(b) where, the orden is ‘ passed by an 
Additional Commissioner of POLER, to the 
Commissioner of Police; fae 

' (c). where the::order is ae by.a 
Deputy Commissioner 


Principal of the Police Training -College 
or. School, Assistant Commissioner. of 
Police or.any-other officer of, equivalent 


= rank, to the Additional Commissioner of 


Police. ee ere 


a 


24. Police: officers to’ be deemed to’ he 
always on duty and to be' liable to em- 
ployment in any part-:of’ Delhi. — 
Every police officer not on- leave or under 
suspension ‘shall for all purposes of this 
_ Act be deemed to be always on duty and 
_ any police officer or any number or body 


of police officers allocated for duty in - 


any part of “Delhi may, if the Commis- 
sioner of Policé so directs, at any time, 
be employed on: police duty’ in any 
_other part of Delhi for so long as the 
services of the police officer or number 
or body of police officers may be requir- 
ed in such ‘other part of Delhi, 


25.. Circumstances under which police 
officer of subordinate rank may resign.— 


(1) Resignation of any police officer of 


subordinate rank may be accepted only 
by the officer empowered -to appoint 
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. for awarding punish-: 


.Constable or 


of- Police, Addi-. 
tional Deputy, „Commissioner of Police, ` 


A. 1. Re 


(the officer so empowered to appoint 
being hereafter ih ‘this section referred 
to as the appointing authority) officers of 
such. subordinate: rank. . 


(2) A police” officer of subordinate: 
rank.who intends to resign from police 
service, shall give to the appointing au- 
thority’ notice in_,writing to that effect 
and shall not be permitted to withdraw 
himself ‘from duty unless he has been 


granted permission to resign’ by such 


authority. and two months have elapsed 
from the date on which he tendered his 
resignation : 


Provided that’ the appointing authority. n 


may at his discretion, permit -a Head 
a constable to withdraw 
himself. from duty on: his crediting te 
the Government two months’ Pay in 
liet of notice. 


(3) A Head Constable or- a ae TA 
who: has.agreed to serve for any -specifie 
period may not be permitted to resign 


_ before.the expiry,-of that period. 


(4) Inspectors, Sub-Inspectors. or AS- 
sistant Sub-Inspectors of Police, whose 
appointments involve training at any ` 
Police. Training College or- Police Train- 


‘ing School may not be: permitted to 


resign within three years from the date 
of their eee i completing the 
training. 


- (5). No “police officer of: Subordinatë 
rank, whose resignation, has been aċcept- 
ed ` “by” the appointing’, authority shall -be 
permitted’ to: withdraw’ froin duty unti 
he has fully discharged all debts, due 
from him as such police officer to Gov- 
ernment or to any police fund and has 
surrendered his’ cértificate of appoint- 
ment, arms, accoutrements, ‘uniform and 
all other Government property in his 
possession and has* also rendered a com- 


plete account” ofall’ Government money 


and. property for which he is ooo 


sible. | 


(6) “Notwithstanding ang con- 
tained in this section if any police officer . 


of subordinate rank tenders his resigna- 


tion on medical grounds and produces a 
certificate signed by the police surgeon. 
or any other medical officer authorised’ 
by the Administrator in this behalf 
declaring him to be unfit by. reason of 
disease or mental or physical incapacity 
for further service in the police, the 
appointing authority shall forthwith per- 

mit him to wihdraw from duty on his 
discharging, or giving a satisfactory secu- 


‘rity for the payment of, any debt due 
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from him as such police officer: to Gov- 
ernment or to: any police fund}. 


Provided that -he: shall - forthwith re- 
turn the certificate of appointment, 
arms, accoutrements, “uniform “and all 
other Government property in his posses- 
sion before, he is ported to withdraw 
from duty. 


(7) IÈ any such police officer of sub- 
ordinate rank resigns or withdraws him- 
self from the duties of his office in con- 
travention of this section, he shall bè 
liable on the - orders of .the appointing 
authority to forfeit all arrears of pay 
then due to him -in addition-to the pe- 
nalty to which he may be liable under 
section 22 or any other law for: the time 
being in force, . 


_ (8) Every such police officer on leav- 

ing the service in the Delhi police 'as 
aforesaid shall be given by the appoint- 
ing’ authority a Discharge Certificate in 
such form as may be prescribed. 

26. Certificate, arms, etc.; to be deli- 
vered by person ceasing to be a police 
officer. — (1) Every person who for any 
reason ceases to be a police officer shall 
forthwith deliver:to the officer empower- 
ed: by the Commissioner of Police, ‘the 
Additional Commissioner‘ of Police, De- 
puty Commissioner of Police, ‘ Principal 
of the Police Training: ‘College or of the 
Palice Training School, : Additional’ De- 
puty -Commissioner’ ‘of -Police or "any 
other. officer of equivalent rank'to whom 
such officer ‘is.subordinate, to receive 
the same, -his -certificate of © appointment 
and the arms, accoutrements, clothing 
and other accessories which have been 
provided to him for the performance of 
duties and CHOR: connected with his 
office. o ` 


(2) (a) pe Wetropaiitari Magistrate 
and, for special: reasons which shall. be 
recorded in writing at the time, the 
Commissioner of Police, Additional Com- 
missioner: of Police, Principal of the 
Police Training College or of. the Police 
Training school or a. Deputy Commis- 


sioner, Additional Deputy Commissioner 


or an Assistant Commissioner of Police 
‘may issue a warrant to search for and 
‘seize wherever they be found, any. certi- 
ficate, arms, accoutrements, clothing or 
other acvtessories not. delivered “under 
sub-section. (1). 

(b) Every warrant So “issued. shall bé 
executed by a‘police officer, or, if the 
. Metropolitan Magistrate or the police 
- officer issuing the warrant so directs, by 
any other person inthe, same manner; 
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as: if it were a warrant- for, a ` search 
issued under .the Code, of Criminal. -Pro~ 
cedure, 1973. 


(3) - Nothing- in this sëttion shalt; ap~- 
ply ‘in'relation’ to any. article which 
under the.orders of the Commissioner of . 
Police has: become the’ property of the 
person to whom the same was ‘provided: 


27. Occupation of, and liability to vacate, 
premises provided for police officers. — 
(1) A police officer occupying any premi- 
ses provided by the Commissioner of 
Police for his.residence shall — 

(a) occupy the same subject to such 
terms and conditions as may, by .generat 
or special order, be specified by the 
Commissioner, of Police; and’ 


(b) notwithstanding anything con— 
tained in any ldw for the time being irr 
force, vacate the same on his ceasing tor 
be a police officer or- whenever the Com— 
missioner of Police or any officer" 
authorised by the ^ Administrator im 


-this behalf considers it, for reasons tam . 


be’ recorded in writing, necessary and. 
sd aaa to require: him to do so. 


(2) If. any person who is bound or 
required under sub-section (1) to vacate- 
any premises fails to do so, the Admin-- 
istrator . or (the. officer authorised: ' 


in” this behalf by the Administrator 


may order such person tò vacate 
the premises - -and may direct any police 
officer ‘with such assistance as may be 
necessary: to’ eriter upon’the premises’ ` 
and remove therefrom any person ` found’ 
therein and to take -possession : of the 
premises and -:deliver the same to any 
person specified in the direction. 


~ CHAPTER IV 
.- POLICE. REGULATIONS.. 
28. Power to make regulations for 


- regulating traffic and for preservation: 


of order in public places, etc. — (1) The 
Commissioner of Police may, by -motifi- 
cation.in the Official Gazette, make regu- 
lations to provide for all of any of the- 
following matters, namely :— 

(a) licensing and controlling persons- 
offering themselves. for employment,. 
outside railway stations and other places: 
where passengers arrive, for the carriage 
of passengers’ baggages and fixing and: 
providing for the enforcement of a scale- 
of charges for the labour of such per-- 
sons so employed; i 

(b) regulating trafic of all kinds im- 
streets amd other’ public places, and the 
use: of streets and other public places by 
persons riding, driving, cycling, walkingy 
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«er leading or accompanying cattle, so` as 
“to ‘prevent danger, obstruction or incon- 
-venience to the public; S 

(c) - regulating the conditions andes 
-which vehicles may remain standing ia 
‘streets and other public places, and the 
‘use of streets as hating places for venir 
«cles .or cattle; 

(d) specifying the number ae posi- 
tion of lights to be used on vehicles ‘in 
treets and the -hours between which 
<such lights should be used; 

(e) licensing, controlling or prohibit- 
‘ing the erection, exhibition; fixation or 
retention ofany sign, device or repre- 
sentation for the purpopse of advertise- 
‘ment, which is visible against the Sky 
-from some point in any street and is 
“hoisted or held aloft over any land, 
“building or structure at such height as 
may.be specified in the regulations, 
having -regard to the traffic in the vici- 
‘nity, and the likelihood of such sign, 
{device or representation at that height 
` “being a distraction, or causing obstruc- 
‘tion, to such traffic; 

(f) specifying certain. hours of the 
«day during which cattle shall not be. dri- 
ven, or, as the case may be, driven only 
“in accordance with such regulations, 
along the streets, or along certain speci- 
‘fied streets; 


(g) regulating -the leading, driving, 
«conducting or conveying of any elephant 
aor wild or dangerous animal through or 
in any street; l e 

(h) regulating and controlling the 
-mamner and mode of conveying timber, 
-scaffold poles, . ladders, iron girders, 


“beams or bars, boilers or other unwieldy . 


carticles through the streets, -and the 
-route and hours for such conveyance. 

. (i) licensing,- controlling or, in order 
“to: prevent: obstruction, inconvenience, 
annoyance; risk, danger or damage to 
‘the residents or passengers in the vici- 
‘nity, prohibiting the carrying in streets 
sand public places of gun-powder or ány 
-other explosive substance; 

(j) prohibiting, except along certain 
:specified streets and during specified 
"hours and subject to such conditions as 
-may be specified in that behalf, the ex- 


posure or movement in any street of 


“persons or animals suffering from conta- 
‘gious or infectious diseases, the .carcasses 
-of animals or parts of such carcasses or 
‘corpses of persons deceased; 

(k) specifying : certain hours of, the 
day during which -ordure or offensive 
watter or objects Shall not be taken 
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‘jection or structure so 


A.LR: 


from or into houses or buildings in cer- 
tain streets or conveyed through such 


_ Streets except in accordance with such 
regulations; 
(1) setting apart places for slaughtering . - 


animals, the cleaning of carcasses or 
hides, the deposit’ of noxious or offensive 
matter and for obeying calls of nature; 


-(m) in cases of existing or appre- 


hended epidemic or infectious disease of 


men or animals, the cleanliness and dis- 


- infection of premises by the occupier 


thereof and residents therein and the 
segregation and management of the per- 
sons or animals diseased or supposed to 
be diseased, as may have been directed 
or approved by the Admimistrator, with 
a view to prevent the-disease or check 
the spread thereof; . 

(n) directing the „closing or disuse, 
wholly or for certain purposes, or liit- 
ing to certain purpòses only, the use of 
any source, supply or receptacle of 
water and providing against pollution of 
the same or of the water therein: : 

(o) licensing, controlling or, in order 
to prevent obstruction, inconvenience, : 
annoyance, risk, danger or damage to 
the residents or passengers in the. vici- 
nity, prohibiting the playing of music, 
the beating of. drums, tom-toms or, other 
instruments and the blowing or sounding 
of horns or other noisy instruments in 
or near streets-or other public places; ~ 

(p) regulating the. conduct of or be- 
haviour or action of persons constituting 
assemblies and processions on or along 
the streets and specifying in the case of 
processions, the routes by which, the 
order in which, and the times at which, 
the same may pass; 

(q) prohibiting the hanging or plac- 
ing of any cord or pole across a street 
ot part thereof, or-the making of a pro- 
as to obstruct 
traffic or the free access of light and air; 

(r} prohibiting, © except in accordance ` 
with such regulations, the placing ` of 
building materials or other articles or 
the fastening or detention of any horse 
or other animals in any street or public 
place; i 
(s) licensing, controlling or, in order 
to prevent obstruction, inconvenience, 
arinoyance, risk, danger or. damage to 
the residents or ipassengers in the vici-- 
nity, prohibiting — 

(i) the illumination of streets ‘and 
public places and the extériors of build- 
ing abutting thereon by persons other 
than servants of Government ‘or’ Corpo- 


ty - <5 
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cation or other Municipal officers duly 
authorised in that behalf, 

(ii) the blasting of rock. or making 
excavations in or near streets or public 


_ Gü) the using of a loudspeaker in or 
‘near any public place or in any place of 
s#ublic entertainment; 

(t), closing certain streets or places 
‘temporarily, in cases of danger from 
CUINOUS buildings or other cause, with 
such exceptions. as shall appear reason- 
able; 

(u) guarding against injury to person 
and property in the comstruction, repair 
and demolition. of buildings, platforms 
and other structures from which danger 
‘may arise to passengers, neighbours or 
‘the ` public; 

(v) prohibiting the setting of fire to 
or burning of any straw or other matter, 
“or lighting a bonfire or wantonly dis- 
charging a fire-arm or air-gun, or letting 
3f or throwing a fire-work or, sending 
up a fire baloon or rocket in or upon a 
street or within fifty feet of a street ar 
‘building or the putting up of any post 
“or other thing on the side of or across 
a street for the purpose of affixing there- 
to lamps or- other contrivances for illu- 
«mination except in accordance warn regu- 
‘lations in this behalf; 


(w) regulating the hours TEM which 
and the manner in which any place for 
‘the disposal of the dead, any dharm- 
shala, village-gate or other place of pub- 
‘lic’ resort may be used, so as to secure 

_ the equal and appropriate application of 
fits advantages and accommodation and to 
maintain: orderly conduct amongst those 
who resort thereto; 


(x) (i) licensing or controlling places 
-of public amusement or public entertain- 
‘ment; r 


(ii) prohibiting the keeping of places 
«f public amusement or public entertain- 
‘ment or assembly, in order to- prevent 
-obstruction, inconvenience, annoyance, 
Wisk, danger’ or damage to the residents 
“or passengers in the vicinity; and 

: (iii) regulating the means of entrance 
and exist at places of public amusement 
r public entertainment or assembly and 
providing for the maintenance of public 
order and, the prevention of disturbance 
thereat; 


(y) (i) licensing or controlling in. the 
“interest of public order, decency or mo- 
rality. or in the interest of the general 
public (with such exceptions as may be 
specified in such regulations), musical, 
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dancing, mimetic or theatrical or other 
performances for public amusement, in- 
cluding melas; 


(ii) regulating in the interest of pub- 
lic order, decency or morality or in the 
interest of the general public, the employ- 
ment of artists and the conduct of the 
artists and the audience at such perfor- 
mances; 


(iii) prior scrutiny of such performan- 
ces and of scripts in réspect thereof, if . 
any, and granting of suitability certifi- 
cate therefor subject to conditions, if 
any, by a Board appointed by the Ad- 
ministrator for the purpose, either for 
the whole of Delhi or for the area con- 
cerned or by an Advisory Committee 
constituted by the Commissioner of 
Police (the members of the Board or the 
Advisory Committee being. persons: who 


' in the opinion of the Administrator or, 


as the case may be, the Commissioner, 
possess knowledge of, or experience in, 
literature, the theatre and other matters, 
relevant to such scrutiny), provision for - 
appeal against the order or decision of. 
the Board or the Advisory Committee to 
an -appellate authority, its appointment 
or constitution, its procedure and other. 
matters ancillary thereto, .and the fees 
(whether: in the form of court-fee 
stamps or otherwise) to be charged for 
the scrutiny of such performances or 
scripts, for applications for obtaining 
such certificates and for issuing dupli- 
cates thereof and in respect of such ap- 
peals and any such performances and of 
the scripts in respect thereof granted 
suitability certificate by any State shall 
be exempted from this section. 

(iv) regulating the hours during which 
amd the places at which such performan- 
ces may be given. | 


(z) regulating or prohibiting the sale 
of any ticket or pass for admission, by 
whatever name called, to a place of 
public amusement; 

(za) registration of eating houses, in- 
cluding granting a certificate of registra- ` 
tion in each case, which shall be deemed 
to be a written permission required and 
obtained under this Act for keeping the 
eating house, and annual renewal of 
such registration within a ore 
period; 


(zb) prescribing the procedure in ac- 
cordance with which any licence or per- 
mission sought to be obtained or requir- 
ed under this Act should be applied for 
and fixing the fees to be charged for any 
such licence or permission: 
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Provided that nothing in this section 
and no licence or certificate of registra- 
tion granted under any regulation made 
thereunder shall authorise any person to 
import, export, transport, manufacture, 
sell or possess any liquor, or intoxicating 
drug, in respect of which a licence, per- 
mit, pass or authorisation is required 
under any law relating to prohibition 
which is for the time being in force. 

(2} The power to make regulations 
under clause (b) of sub-section (1) shall 
be subject to the control of the Admin- 
istrator and the power to make regula- 
tions under the other clauses of that 
sub-section -shall be subject to the pre- 
vious sanction of the Administrator. 

(3) The power of making regulations 
under this section shall be subject to the 
condition of the regulations being made, 
after previous publication and for the 
purposes of section 23 of the General 


Clauses Act, 1897 such regulations shall 


ebe deemed to be rules, and every regu- 
’ lation made, under this section, shall also 
be published in the locality affected there- 
by by affixing copies thereof’ in conspi» 
cuous places near to the building, struc- 
ture, work or place, as the case may be, 
to which the same specially relates or 
by proclaiming the same by the beating 
of drum or by advertising. the same in 
such local newspapers in Hindi, Urdu 
and: English, or in two or more of these 
languages, as the Commissioner of Police 
may deem fit, or by any two or more 
of these means, or by any other means 
he may think suitable: 

` Provided that any such regulation may 
be made without previous publication if 
the Commissioner of Police is satisfied 


that circumstances exist which render it. 


necessary that such regulation should be 
brought into force at once. 


(4) If any regulation made under this 
section relates to any matter with res- 
pect to which there is a provision in any 
law, rule or by-law of the Corporation 
or of any other municipal or local au- 
thority in relation to public health, con- 
venience or safety of the locality such 
regulation shall be subject to such law, 
rule or bye-law. 


29. Power to give directions to the 
public. —- The Commissioner of Police 
and, subject to the orders, if any, made 
by the Commissioner of Police, every 
police officer not inferior in rank to an 
Inspector, may from time to time as 
occasion may arise, but not so as to con- 
travene any regulation made under sec~ 
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tion 28 or any law, rule, or bye-law reas 
ferred to in sub-section (4) of that sete 
tion, give all such orders either orally 
or in writing as may be necessary to— 

(a) direct the conduct of, and beha 
viour or action of persons constituting 
processions or assemblies on or along 
streets; . 


(b) specify the routes by which and 


_the times at which any such processions 


may pass or shall not pass; 

(c) prevent obstructions— 

(i) on the occasion of ali processions 
and assemblies; and 

(ii) in the neighbourhood of all places- 
of worship during the time of worshipy 
and 

(iii) in all cases when any street or 
public place or place of public resort 
may be thronged or liable to be obstructs 
ed; 

(d) keep order on, and in, ali streets, 
and at, and within, public bathing and 
washing places, fairs, temples, mosques, 
gurdwaras, churches and all other places 
of public resort or public worship; 


.(e) regulate and control the playing of 
music, singing or the beating of drums, - 
tom-toms and other instruments and the 
blowing or sounding or horns or’ other 
noisy instruments in, and near, any street 
or public place; 

(£) regulate and control the use of 
loudspeakers in residential areas, streets, 
near any public places and places oF 


public amusement or publie entertain- 
ment; or e 
(g) make reasonable orders conse 


quential to, and in furtherance of, any 
order made under this section. 


30. Power to prohibit certain acts for 
prevention of disorder. — (1) The Coms 
anissioner of Police may, whenever and 
for such time as he ‘shall consider neces= 
sary for the preservation of public’ peace- 
or public safety, by notification: publicly, 
promulgated or addressed to individuals, 
prohibit, in relation to the whole of 
Delhi or any part thereof,— 


(a) the carrying of arms, cudgels, 
swords, spears, bludgeons, guns, knives, 
sticks or lathis, or any other article; 
which is capable of being used for caus= 
ing physical violence; 


(b) the carrying of any corrosive sub= 
stance or explosives; 

(c) the carrying, collection or prepay - 
ration of stones or other missiles or in- 
struments or means of casting or impell<- 
ing missiles; ; i 
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(dj) the exhibition of persons or cor- 
pses; : 


(e) the public utterance of cries, sing- 


ing of songs or playing of music; or - 

( the delivery of harangues, the use 
‘ of gestures or mimetic representations, 
and the preparation, exhibition or dis- 
semination of pictures, symbols, placards 
or any other subject or thing which may, 
in the opinion of the Commissioner of 
Police, offend against decency or morali- 
ty or undermine the security of the State. 

(2) If any person goes armed with 
any such article as is referred to in 
clause (a) of sub-section (1) or carries 
any corrosive substance or explosive or 
missile or instrument in contravention of 
any prohibition under that sub-section, 
the article, corrosive substance or explo- 
sive or missile shall be liable to be seized 
from him by any police officer. 


(3) The Commissioner of Police may, 
by notification publicly promulgated pro- 
hibit any assembly or procession when- 
ever and for such time as he considers 
such prohibition to be necessary for the 
preservation of the public order. . 


(4) No notification promulgated under 
sub-section (3) shall remain in force for 
more than fifteen days from the promul- 
gation thereof: , 


Provided that if the Administrator con- 
siders it necessary so to do for the pre- 
servation of the public order he may, by 
order published in the Official Gazette, 
direct that such notification shall remain 
in force for such further period not ex- 
ceeding six months from the date on 
which it would have, but for such order, 
‘ expired as he may specify in the said 
order, l 


31. Police to provide against disorder,, 
ete. at places of public amusement or 
public assembly or meeting. — (1) For 
the purpose of preventing serious dis- 
order or breach of the law or manifest 
and imminent danger to the persons as- 
sembled at any place of public amuse- 
ment or at any assembly or meeting ta 
which the public are invited or which is 
open to the public, any polic® officer of 
the rank of Assistant Sub-Inspector and 
above, present at such place of public 
amusement, or such assembly or meeting, 
may subject to such rules, regulations 
and orders as may have been lawfully 
made give such reasonable directions as 
to the mode of admission of the public 
to, and for securing the peaceful and 
lawful conduct of the proceedings and 
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the maintenance of the public safety at, 
such place of amusement or such assemb- 
ly or meeting as he thinks necessary and 
all persons shall be bound to conform to 
every such reasonable direction. 


(2) Every ‘police officer shall have free 
access ‘to every place of public amuse- 
ment, assembly or meeting for the pur- 
pose of giving effect to the provisions of 
sub-section (1) and to any direction made . 
thereunder. 


32. Power to prohibit, etc., continuance 
of music, sound or noise. — (1) If the 
Commissoiner of Police is satisfied from 
the report of an officer in charge of a 
Police Station, or other information re- 
ceived by him, that it is necessary to do 
So in order to prevent annoyance, distur- 
bance, discomfort or injury, or risk of 
annoyance, disturbance, discomfort or in- 
jury, to the public or to any person who 
dwells, or occupies property, in the vici- 
nity, he may, by written order, issue such 


directions as he may consider necessary, ` ` 


to any person for preventing, prohibit- 
ing, controlling or regulating— 


(a) the incidence or continuance in 
any street, open space or any other pre- 
mises of-— 

(i) any vocal or instrumental music; 

Gi). sounds caused by the playing, 
beating, clashing, blowing or use in any 
manner whatsoever of any instrument, 
appliance or apparatus or contrivance 
which is capable of producing or repro- 
ducing sound; or 
_ (iii) use of laudspeaker or other ap- 
paratus for amplifying any musical or 
other sound at such pitch or volume as 
may cause disturbance to others, or 

(b) the carrying on, in any premises, 
of any trade, avocation or operation re- 
sulting in or attended with noise; 


Provided that no directions shall be 
issued to any person under clause (b} 
without giving to such person an oppor- 
tunity of being heard in the matter. 


. (2) The Commissioner of Police may, 
either on his own motion or on the ap- 
plication of any person aggrieved by an 
order made under sub-section (1), either 
rescind, modify or alter any such order: 


Provided that before any such applica- 
tion is disposed of, the Commissioner of 
Police shall afford to the applicant an 
opportunity of appearing before him 
either in person or by counsel and show- 
ing cause sgainst the order and shall if 
he rejecte any such application. either 
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wholly or in part, record the reasons for 
such ` rejection.’ 


33. Issue of order for prevention of 
riot, etc. — (1) In order to prevent or 
suppress any riot or grave disturbance 
of peace, the Commissioner of Police 
may temporarily close or take possession 
of any building or other place and may 
exciude all or any persons therefrom, or 
‘ may allow access thereto to such persons 
only and on such terms as he shall deem 
expedient and all persons concerned 
shall be bound to conduct themselves in 
accordance with such orders as the Com- 
missioner of Police may make and notify 


in exercise of his powers under this sec- 


tion. 


(2) If the lawful ‘occupant of such 
building or place suffers any loss or in- 
jury by reason of the action taken under 
sub-section (1), he shall be entitled, on 
. an application made therefor to the com- 
„petent authority within one month from 
the date of such action, to receive rea- 
sonable compensation for such loss or in- 
jury, unless such action was in the 
opinion of such competent authority 
rendered necessary either by the use to 
which such building or place was put, 
or intended to be put, or by the miscon- 
duct of persons having access thereto. 


(3) In the event of .any dispute in 
relation to the amount of compensation 
payable under sub-section (2) or the per- 
son to whom such amount shall be pay- 
able, the matter shall be referred by the 
competent authority to the District Col- 
lector whose decision thereon shall be 
final. 


_34. Maintenance of order at religious 
or ceremonial display, etc. — (1) In any 
case of an actual or intended religious 
or ceremonial or corporate display or 
exhibition or organised assemblage in any 
street or public place, as to which or 
the conduct of, or participation in, which, 
it shall appear to the competent authori- 
ty that a dispute or contention exists, 
which is likely to lead to grave disturb- 
ance of the peace, the competent autho- 
tity may give such orders as to the con- 
duct of the persons concerned towards 
each other and towards the public as it 
shall deem necessary and reasonable 
under the circumstances, regard being 
had to the apparent legal rights and to 
- any established practice of the parties 
and ofthe persons interested and all per- 
sons concerned shall obey such orders, 
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. (2) Every such order shall be pub- 
lished in the locality or place wherein 
it is to operate. 


(3) Every order under sub-section (1). 


shall be subject to any judgment, decree, 


injunction or order made by-a court hav- ° 


ing jurisdiction, and shall be rescinded 
or altered on its being made to appear to 
the competent authority that such order 
is inconsistent with a judgment, decree, 
injunction or order of such court, 


35. Commissioner of Police may take 
special measures to prevent outbreak of 
epidemic disease at fairs, etc. — 
(1) Whenever it shall appear to the Com- 
missioner of Police that any place in 
Delhi (being a place where on account 
of a pilgrimage, fair or other such occur- 
rence, large bodies of persons have as 
sembled or are likely to assemble) is visit- 
ed or likely to be visited with, an out- 
break of any epidemic disease, he may 
in consultation with the Corporation or 
muncipality within the local limits of the 
jurisdiction whereof such place is situat- 
ed take such special measures and may 
by a public motice prescribe such regula- 
tions to be observed by residents of the 


said place and persons present thereat or. 


repairing thereto or returning therefrom 
as he deems necessary to prevent the 
outbreak of such disease or the spread 
thereof. 


(2) The. expenses incurred by the 
Commissioner of Police in respect of the 
arrangements for sanitation and the pre- 
servation of order at or about the place 
of assembly referred to in sub-section (1) 
may be recovered from the Corporation 
or the municipality concerned. 


36. Power to reserve street or other 
public place for public purpose and 
‘power to authorise erecting of barriers in 
streets. — (1) The Commissioner of Police 
may, by public notice, temporarily reserve 
for any public purpose any street or 
other public place and prohibit’ persons 
from entering the area so reserved, ex- 
cept on such conditions as may be speci~ 
fied by him. 


(2) The-Commissioner of Police may, 
whenever in his’ opinion such action is 
necessary,— 

(a) authorise such police officer as he 
thinks fit to erect barriers on any street 
for the purpose of stopping temporarily 
vehicles driven on such street so as to 
satisfy himself that the provisions of 
any law for the time being in force have 
~not been contravened in respect of any, 
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son in charge of such vehicle; and 
(b) make such orders as he deems fit 
for regulating the use of such barriers. 


37. Power to make regulations prohi- 
biting disposal of ‘the dead except at 
places set apart. —, (1) The Commissioner 
of Police may, from to time, make regu- 


lations prohibiting the disposal of the, 


dead, whether by cremation, burial or 
otherwise at places other than those set 
apart for such purpose: l 
Provided that no such regulations shall 
be made in respect of any area for which 
places have not been so set apart: . 


Provided further that the Commissioner 
of Police or any officer authorised by him 
in this behalf may, in his discretion, on 
an application made to him by any per- 
son, grant to such person permission to 
dispose of the corpse of any deceased 
person at any place other than a place 
so set apart, if in his opinion such dis- 
posal is not likely to cause obstruction 
to traffic or disturbance of the public 
peace or is not objectionable for any 
other reason. 


(2) Any regulations made under sub- 
section (1) shall specify the places set 
apart for the disposal of the dead of dif- 
ferent communities or sections of com- 
munities. 

(3) All such regulations shall be 
deemed to be rules for the purposes of 
section 23 of the General Clauses Act, 
1897 and shall be subject to the condi- 
tions of previous publication and the 
date to be specified under clause (3) of 
that section shall not be earlier than two 
months from the date on which the draft 
of the proposed regulations is published, 


CHAPTER V 


SPECIAL MEASURES FOR 
MAINTENANCE OF PUBLIC ORDER 
AND SECURITY OF STATE 


38. Employment of additional police 
to keep peace. — (1) The Commissioner 
of Police may, on the application of any 
person, depute any additional number of 
police to keep the peace, to preserve 
order, to enforce any of the provisions of 
this Act or of any other law in respect 
of any particular class or classes of of- 
fences or to perform any other duties 
imposed on the police at any place in 
Delhi. 

(2) Such additional police shall be 
employed at the cost (which shall be 
determined by the Commissioner of 
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Police in accordance with the rules made 
in this behalf) of the person making the 
application, but shall be subject to the 
orders of the police authorities and shall 
be employed for such period as the Com- 
missioner of Police considers necessary. 


(3) If the person upon whose applica- 


` tion such additional police are employed 


shall at any time make a written requi- 
sition to the Commissioner of Police for 
the withdrawal of the said police he 
shall be relieved from the cost thereof 
at the expiration of such period not ex- 
ceeding one week from the date of the 
delivery of such requisition as the Com- 
missioner of Police shall determine. 


(4) Where there is any dispute as to 
the amount to be paid by way of cost, 
the Commissioner of Police shall, on an 
application made in that behalf by the 
aggrieved party, refer the matter to the 
District Collector, whose decision there- 
on shall be final. 


39. Employment of additional police 
in cases of special danger to public peace, 
— (1) If in the opinion of the Adminis- 
trator any area in Delhi is in a disturb- 
ed or dangerous condition or the conduct 
of the inhabitants or of any particular 
section or class of the inhabitants of 
such area renders it expedient to em- 
ploy temporarily additional police in the 
area, he may, by notification in the Offi- 
cial Gazette, specify the area (hereafter 
in this section referred to as the dis- 
turbed area) in which, and the period for’ 
which, the additional police shall be em- 
ployed and thereupon the Commissioner 
of Police shall depute such number of 
additional police officers as he considers 
necessary, in the disturbed area: 


Provided that the period so specified 
may be extended by the Administrator 
from time to time, if in his opinion it is 
necessary so to do in the interests of the 
public. 

(2) On the issue of a notification 
under, sub-section (1), the Administrator 
may require the District Collector, or any 
other authority specified by the Admin- 
istrator, to recover, whether in whole or 
in part, the cost of such additional police 
generally from all persons who are inha- 
bitants of the disturbed area or specially 
from any particular section or class of 
such persons, and in such proportion as 
the Administrator may direct, 

(3) It shall be lawful for the Admin- 
istrator to exempt, by order in writing, 
and for sufficient reasons, any person 
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from liability to bear any portion of the 
cost of such additional police. ' 
Explanation, —- In this section and in 
section 41, the expression “inhabitants”, 
when used in relation to any disturbed 
area, includes persons who themselves or 
by their agents or servants occupy or 
hold land or other immovable property 
within such area and landlords who 
themselves or by their agents or servants 


collect rent from. holders or occupants of 


land in such area notwithstanding that 
they do not actually reside therein. 


40. Employment of additional police 
at large work and when apprehension 
regarding behaviour of employees exists. 
— (1) Whenever it appears to the Ad- 
ministrator or to the competent authori- 
ty that— 

(a) any large work which is being 
carried on or any public amusement 
which is being conducted in any place 
is likely to impede the traffic or to attract 
«a large number of people; or. 

(b) the behaviour or a _ reasonable 
apprehension of the behaviour of the per- 
sons employed on any railway, canal or 
other public work, or in or upon any 
manufactory or other commercial con- 
cern, under construction or in opera- 
tion at any place necessitates the employ- 
ment of additional police at such place; 


the Administrator, or the competent 
authority, as the case may be, may de~ 
pute such number of additional police to 
the said place for so long as the necessity 
to employ the additional police shall ap- 
pear. to the Administrator or the compe- 
tent authority to continue. 


(2) Such additional police shall be 
employed at the cost of the person by 
whom the work, public amusement, ma- 
nufactory or concern is being constructed, 
conducted or carried on and the said per- 
son shall pay the costs therefor at such 
rates as the Administrator or the compe- 
tent authority, as the case may be, shall 
from time to time require. 


41. Compensation for injury caused 
by unlawful assembly how recoverable,— 
(1) When any loss or damage is caused 
to any property or when death results 
or grievous hurt is caused to any person 
or persons, by anything done in the pro- 
secution of the common object of an un- 
lawful assembly, the Administrator may, 
by notification in the Official Gazette, 
specify the area (hereafter in this section 
called ‘the “disturbed area”)-in which, 
and the date on which or the period dur- 
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ing which, such unlawful assembly was, in 
his opinion, held. 


(2) On the issue of a notification 
under sub-section (1), the District Col- 
lector may, after such inquiry as he 
deems necessary, determine the amount 
of the compensation which, in his opinion, 
should be paid to any person or persons 
in respect of the loss or damage or death 
or grievous hurt aforesaid. 


(3) The amount of the compensation 
shall be deemed to be a fine imposed 
under this section, and shall be payable 
by the inhabitants of the disturbed area, 


(4) It shall be lawful for the District 
Collector to exempt, by order in writing 
and for sufficient reasons, any person 
from liability to pay any portion of the 
compensation amount. 


42. Dispute in regard to cost of eo 
ing additional compensation under sec- 
tion 41. — In the event of any dispute 
relating to the cost payable under sec- 
tion 39 or section 40 or the compensation 
determined under section 41 or the per- 
son or persons or the section or class of 
persons by whom or the proportion .in 
which such cost or compemsation should 
be paid, the matter shall be referred by ` 
the Collector, or the Administrator or 
the competent authority, as the case may 
be, on an application made in that behalf 
by the aggrieved party, to the Chief 
Metropolitan Magistrate, whose decision 
thereof. shall be final, 


43. Recovery of amount payable under 
sections 38, 39, 40 or 41. — Any amount 
payable under section 38, section 39, sec- 
tion 40 or section 41 shall be recovered 
in the same manner as if it were an 
arrear of land revenue. 


, 44. Collector to award compensation. 
— (1) Amounts payable under section 38, 
section 39, section 40 or section 41 shall, 
when recovered, be credited to the Gov- 
ernment. 


(2) The District Collector shall pay, 


from the amounts recovered by him as 


compensation payable under section 41, 
such amount as he deems just and pro- 
per by way of compensation to any per- 
son who has suffered loss or- damage to 
property or grievous hurt or to the legal 
heirs of any person who died, by rea- 
son of anything done in the prosecution 
of the common object of me unlawful 
assembly. 


(3) No ‘compensation shall be paid 
under this section, except when a claim 
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has been made therefor within forty-five 
‘days from the date of the notification 
referred to in sub-section (1) of section 
41 and the District Collector is satisfied 
that the claimant, where the claim is by 
the person who suffered the loss, da- 
mage or grievous hurt, or the deceased, 
where the claim is by the legal heirs of 
such deceased, has been free from blame 
in connection with the occurrence which 
fed to the less, damage, grievous hurt or 
death. 


(4) The compensation payable to any 
person under sub-section (2) shall not in 
any way be capable of being assigned or 
charged or be liable ‘to attachment or to 
pass fo any person other than the per- 
son entitled to it by operation of law, 
mor shall any claim be set off against the 
same. 

(5) No civil suit shall be mantainable 
fm respect of any loss, damage or grie- 
vous hurt for which compensation has 
been granted under this section. 


45. Recovery 
under sections 39 and ål. 


of amounts payable 
— Without 


prejudice to the provisions contained in 


section 43, all amounts payable under 
section 39 or section 41 shall be recover- 
able in the manner provided in sections 
421 and 422 of the Code of Criminal Pro- 
cedure, 1973, as if each such amount 
were a fine imposed on an offender by 
a court. 


46. Dispersal of gangs and bodies of 
persons, — Whenever it appears to the 
Commissioner of Police that the move- 
ment or encampment of any gang or 
body of persons in any part of Delhi is 
causing or is calculated to cause danger 
to person or property or alarm or rea- 
sonable suspicion that unlawful designs 
ere entertained by such gang or body, 
of persons or by members thereof, the 
Commissioner of Police may, by order 
addressed to the persons appearing to be 
the leaders or chief men of such gang 
or body of persons and published by an- 
mouncement or beat of drums, or other- 
wise as the Commissioner of Police thinks 
fit direct the members of such Bang : or 
body of persons— 

(a) to so conduct themselves as shall 
seem necessary in order to prevent vio- 
fence and alarm; or 

(b) to disperse and to remove them- 
s@ives beyond the limits of Delhi, or any 
part thereof, within such time as the 
Commissioner of Police shall specify and 
mot to enter Delhi or the part thereof, 
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as the case may be, from which they 
were directed to remove themselves, 


47, Removal of persons about to com- 
Whenever it appears to 
the Commissioner. of Police— 

(a) that the movements or acts of 
any person are causing or are calculated 
to cause alarm, danger or harm to per- 
son or property; or 

(b) that there are reasonable grounds 
for believing that such person is engaged 
or is about to be engaged in the com- 
mission of an offence imvolving force or 
violence or an offence punishable under 
Chapter XII, Chapter XVI, Chapter XVII 
or Chapter XXII of the Indian ` Penal 
Code or under section 290 or sections 
489-A to 489-E (both inclusive) of that 
Code. or in the abetment of any such 
offence; or 

(c) that such person- 

(i) is so desperate and dangerous as 
to render his being at large in Delhi or 
in any part thereof hazardous to the 
community; or ° 
' (i) has been found habitually intimi- 
dating other persons by acts of violence 
or by show of force; or. 

(iii) habitually commits affray or 
breach of peace or riot, or habitually 
makes forcible collection of subscription 
or threatens people for illegal pecuniary 
gain for himself or for others; or 

(iv) has been habitually passing in- . 
decent remarks on: women and girls, or 
teasing them by overtures; 
and that in the opinion of the Commis- 
sioner of Police witnesses are not willing 
to come forward to give evidence in pub- 
lic against such person by reason of ap- 
prehension on their part as regards the 
safety of their person or property, the 
Commissioner of Police may, by order in 
writing duly served on such person, or 
by beat of drum or otherwise as he thinks 
fit, direct such person to so conduct him~ 
self as shall seem necessary in order to 
prevent violence and alarm or to remove 
himself outside Delhi or any part there- 
of, by such route and within such time 
as the Commissioner of Police may speci- 
fy and not to enter or return to Delhi 
or part thereof, as the case may. be, 
from which he was directed to remove 
himself. 

Explanation. — A person who during 
a period within one year immediately 
preceding the commencement of an ac- 
tion under this section has been found 
on not less than three occasions to have 
committed or to have been involved in 
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tion shall be deemed to have habitually 
committed that act 


48. Removal of persons convicted of 
certain offences,.—- If a person has been 
convicted— ` 

(a) of am,offence under Chapter XIL, 
Chapter XVI or Chapter XVII of the 
Indian Penal Code; or 

(b) of an offence under section 3, or 
section 4 of the-Delhi Public Gambling 
Act, 1955, or under section 12 of that 


Act in so far as it relates to satta gambl- . 


ing or on two or more occasions under 
any other provision of that.Act (includ- 
ing section 12- of that Act in so far as it 
does not relate to satta gambling); or: 


(c) of any offence under the Suppres- 
sion of Immoral Traffic in Women and 
Girls Act, 1956; or 

(d) of any offence under Section 25, 
Section 26, Section.27, Section 28 or Sec- 
tion 29 of the Arms ‘Act, 19598: or 


« (e) of any offence under Section 135 
of the Customs Act, 1962; or 

(f) of any offence under Section 61, 
Section 63 or Section 66 of the Punjab 
Excise Act, 1955, as in force in Delhi; or 


(g) on two or more occasions of an 
offence under— 


(i) the Opium Act, 1878; or 


(ii) the Dangerous Drugs Act, 1930; or 

(iii) the Drugs and Cosmetics. Act, 1940; 
or 

(iv) Section 11 of the Bombay Preven- 
tion of Begging Act, 1959, as in force in 
Delhi; or 


(h) on three or more occasions of an 
offence under Section 105 or Section 107 
of this Act, 


the Commissioner of Police may, if he 
has reason to believe that such person 
is likely again te engage himself in the 
commission f any of the offences refer- 
red to in this section, by order in writ- 
ing, direct such person ta remove him- 
self beyond the limits of Delhi or any 
part thereof, by such route and within 
such time as the Commissioner -of Police 
may specify and not to enter or return 
to Delhi or any part thereof, as the case 
may be, from which he was directed to 
remove himself, 


49. Period of operation of orders under 
sections 46, 47 or 48. — Any direction 
made under section 46, section 
47 or section 48 not to enter 
Delhi or any part thereof, shall be for 
such period ‘as may be, 
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ALB, 
fied therein, and shall in no case excesd 


a period of two years from the date om 
which ‘it was made. 


50. Hearing to be given before ordes 
under sections 46, 47 or 48 is passed. =m. 
(1) Before an order under section 46, sec= 
tion 47 or section 48 is made against any 
person, the Commissioner of Police shal 
by notice in writting inform him of the 
general nature of the material altega» 


.tions against him and give him a reason=- 


able opportunity of tendering an expla; 
nation regarding them. 

(2) If such person makes an applica+ 
tion for the examination of any witness- 
to be produced by him, the Commis= 
sioner of Police shall grant such applicae 


tion and examine such witness, unless fog . 


reasons to be recorded in writing, the 
Commissioner of Police is of opinion thai 
such application is made for the purpos» 
of causing. vexation or delay. 

(3) Any written explanation put fm 
by such person shall be filed with tha 
record of the case. 


(4) Such person shall be entitled te 


‘be represented in the proceeding before 


the Commissioner of Police by a. counsel, 

(5) (a) The Commissioner of Police 
may for the purpose of securing the at» 
tendance of any person against whom, 
any order is proposed to be made under 


section 46, section 47 or section 48 res; 


‘quire such person, by order in writing, 
to appear before him and to furnish » 


security bond with or without sureties for 
attendance during the inquiry. 

(b) The provisions of sections 119 te 
124 (both inclusive) of the Code of Cries . 


‘minal Procedure, 1973, shall, so far as 


may be, apply in relation to the order 
under clause (a) to furnish security- bond, 

(6) , Without prejudice to the foregos 
ing provisions, the Commissioner of 
Police, while issuing notice to any pers 
son under sub-section (1) may issue & 
warrant for his arrest and the provisions 
of sections 70 to 89 (both inclusive) of 
the Code of Criminal Procedure, 1973; 
shall, so far as may be, apply in ‘elation: 
to such warrant. 

) The provisions of section 445; 
section 446, section 447 or section 448 oF 
the Code of Criminal Procedure, 1973, 
shall, so far as may be, apply in relation: 
to all bonds executed under this section, 

51. Appeal against orders ünder sees 
tion 46, 47 or 48. — (1) Any ‘person: 
aggrieved by an order made umder see 
tion 46, section 47 or section 48 may ‘ap< 
peal to the Acme ate ‘within thirty 
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days from the date of the service of such 
order on him. 


(2) An appeal under this section shall 
be preferred in duplicate in the form of 
a memorandum, setting forth concisely 
the grounds of objection to the order 
appealed against, and shall be acompani- 
ed by that order or a certified copy 
thereof ` 


(3) On receipt of such appeal, the 
Administrator may, after giving a rea~ 
sonable opportunity to the appellant ta 
be heard either personally or by a coun- 
sel and after such further inquiry, if any, 
as he may deem necessary, confirm, vary 
or set aside the order appealed against: 

Provided that the order appealed 
against shall remain in force pending the 
disposal of the appeal, umless the Admin- 
istrator otherwise directs. 


(4) The Administrator shall make 
every endeavour to dispose of an appeal 
under this section within a period of 
three months from the date of receipt of 
such appeal 


(5) In calculating the period of thirty 
days provided for an appeal under this 
section, the time taken for obtaining a 
certified copy of the order appealed 
against, shall be excluded, 


52. Finality of order in certain cases. 
-= An order passed by the Commissioner 
of Police under section 46, section 47 or 
section 48 or the Administrator . under 
section 51 shall not be called in question 
in any court except on the ground— 


(a) that the Commissioner of Police 
or the Administrator, as the case may be, 
had not followed the procedure laid down 
in sub-section (1), sub-section (2) or sub- 
section (4) of section 50 orin section 51, as 
` the case may be; or 


(b) that there was no material before 
the Commissioner of Police or the Ad- 
ministrator, as the case’ may be, upon 
which he could have based his order; or 


(c) in the case of an order made 
under section 47 or an order in appeal 
therefrom to the Administrator’ under 
section 51, the Commissioner of Police on 
the Administrator, as the case may be, 
was not of the opinion that witnesses 
were unwilling to come forward to give 
evidence in public against the person 
against whom such order has been made. 

53. Procedure on failure of person to 
leave the area and his entry therein after 
removal, — If a person to whom a direc- 
Hon has been issued under section 46, 
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section 47 or section 48 to remove him- 
self: from Delhi or any part thereof— 

(a) fails to remove himself as. direct- 
ed; or 


(b) having so removed himself enters 
Delhi or any part thereof within the . 
period specified in the order, otherwise 
than with the permission in writing of 
the Commissioner of Police under sec- 
tion 54, 
the Commissioner of ‘Police may cause 
him to be arrested and removed in police 
custody to such place outside Delhi or 
any part thereof as the Commissioner of 
Police may in each case specify. 


54. Temporary permission to enter 
and consequences of non-observance of 
conditions of such permission, — (1) 
The Commissioner of Police or any other 
police officer specially empowered by the 
Administrator in that behalf may, by 
order in writing, permit any person, im 
respect of whom ` an order under section 
46, section 47 or section 48 has — beh 
made, to return to Delhi or any part 
thereof, from which he was directed tœ 
remove himself, for such temporary 
period and subject to such conditions as 
may be specified in such order and may 
require him to execute a bond with or 
without surety for the due observamce of 
the conditions imposed. 


(2) The Commissioner of Police may 
at any time revoke any such permission. 


(3) Any person who with such per- 
mission returns to Delhi or any part 
thereof shall observe the conditions im- 
posed, and at the expiry of the tempo- 
rary period for which he was permitted 
to return, or on the revocation of such 
permission before the expiry of such 
temporary period, shall remove himself 
outside Delhi or any part thereof, as the 
case may be, and shall not return thereto: 
within the unexpired portion of the pe- 
riod specified in the original order made 
under section 46, section 47 or section 4% 
without a fresh permission. 


(4) If such person fails to observe any 
of the conditions imposed, or to remove 
himself accordingly or having so remov- 
ed himself enters or returns to Delhi or 
any part thereof, as the case may be, 
without fresh permission, the Commis- 
sioner of Police may cause him to be 
arrested and removed in police custody 
to such place outside Delhi or, part there- 
of as the Commissioner of Police may im 
each case specify, 
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. 55. Taking measurements and photo- 
graphs, etc., of persons against whom an 
order under section 46, 47 or 48 is made. 
— Every person against whom an order 
has been made under section 46, section 
47 or section 48 shall, if so required by 
‘the Commissioner of Police, allow his 
„measurements and photograph to be 

‘taken by a police officer in the prescrib- 
ed manner. 


56. Resistance to the taking of miea- 
‘surements, etc. —- (1) If any person as 
aforesaid when required to allow his 
‘measurements or photograph to be taken 
resists or refuses to allow the taking of 
such measurements or photograph, it 
shall be lawful to use all necessary 
means to secure the taking thereof. 


(2) Resistance to or refusal to allow 
the taking of measurements or photo- 
graphs under this Act shall be deemed 
to be an offence under section 186 of ane 
Indian Penal Code, 


(3) - Where an order under S. 46, sec- 
dion 47 or S, 48 is set aside in appeal, all 
measurements and photographs (includ- 
ing negatives) taken under this section 
Shall be destroyed or made over to the 
‘person against whom such order is made. 


57. Banning of use of dress, etc., resemb- 
ling uniform of armed forces.—(1) If the 
Administrator is satisfied that the wear-~ 
ing in public, by any member of any 
‘body, or association or organisation, of 
any dress or article of apparel resembl- 
‘ing any uniform required to be worn by 
a member of the Armed Forces of the 
Union or by a member of any police 
force or of any force constituted by or 
under any law for the time being in 
force, is likely-to prejudice the security 
of the State or the maintenance of public 
rorder, he may, by a general or special 
order, prohibit or restrict the wearing, or 
‘display, in public of any such dress or 
article of apparel by any member of 
such body or association or organisation, 


(2) Every general or special order 
under sub-section (1) shall be published 
in the manner prescribed for the publi- 
‘cation of a public notice under section 
142. 


Explanation. — For the purposes of 
this section a dress or an article of ap- 
parel shall be deemed to be worn or dis- 
played in public if it is worn or display- 
ed in any place to which the public have 
access. 
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58. Constitution of Defence. Societies, 
— (1) For the protection of persons, the 
security of property and the public safety 
in any locality the Commissioner of 
Police may constitute voluntary bodies 
(hereafter in this section referred to as 
Defence Societies) in the prescribed man- 
ner. 


(2) The Commissioner of Police or any 
officer of a-Defence Society may at any 
time call up officers subordinate to him 
or any member of a Defence Society for 
training or to discharge any of the duties 
under this Act assigned to them. 


(3) Every officer or member of a De- 
fence Society shall— 


(a) on appointment: receive a certif- 
cate in such form as may be specified or 
approved by the Administrator in this 
behalf; and 

(b) when called up for duty have the 
same powers, privileges and protection 
as are vested in a police officer appointed 
under this Act. 


(4) Notwithstanding anything con- 
tained in any law for the time being in 
force, an officer or member of a Defence 
Society shall not be disqualified for being 
chosen as, or for being, a member of— 


(a) the Delhi Metropolitan Council or 
the Municipal Corporation of Delhi; or 
(b) amy other local authority, 
by reason of the fact that he is a mem- 
ber or officer of such Society, 


CHAPTER VI 
EXECUTIVE DUTIES AND POWERS 
OF POLICE OFFICERS 


59. Duty of police officer to enforce 
provisions of the Act. —— (1) It shal! be 
the duty of every police officer to ensure 
cémpliance with the provisions of | this 
Act or any rule. regulation or order 
made thereunder and for that purpose 
such police officer may.—. 

(a) warn persons who from ignorance 
fail to comply with any provision of this 


had 


Act or any rule, regulation or order 
made thereunder; 
(b) require any person acting or 


about to act contrary to any provision of 
this Act or rule, regulation or order 
made thereunder, to desist from so doing}; 
(c) subject to the provisions of sub- 
sections (2) and (3), arrest any person 
contravening any provision of this Act 
or any rule, regulation or order made 
thereunder, where such contravention is 
an offence punishable under this Act; 
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(d) seize any object used, or about to 
be used, in contravening, or in contra- 
vention of, the provisions of this Act or 
any rule, 
thereunder, where such contravention Is 
‘an offence punishable under this Act. 


(2) A police officer shall not arrest 
any person under clause (c) of sub-sec- 
tion (1) without a warrant issued by a 
Metropolitan Magistrate, unless such 
person — 

(a) has contravened any regulation 

made under clause (b) of sub-section (1) 
~ Of section 28; 


(b) has contravened. any order or 
notification made under section 29, sub- 
section (1) or sub-section (2) of sec- 
tion 30, section 32, section 47, section 48 
or sub-section (1) of section 57; 

(e) commits in the presence of such 
police officer an offence punishable 
under section 97, sub-section (1) of sec- 
tion 108, clause (a), (b) or (c) of sec- 
tion 110 or sub-section (2) of section 113 
în respect of the contravention’ of any 
order made under section 33 or sec- 
tion 34; 

(d) has committed, or is reasonably 
suspected to have committed, an offence 
punishable under section 100 in relation 
to any dwelling house, private premises 
er’ any other land or ground attached 
thereto: 


Provided that the person in possession 
or having charge of that dwelling house, 
private premises or land or ground com- 
plains of the commission of such offence; 


(e) has committed, or-is reasonably 
suspected to have committed an offence 
punishable under section 101, section 102 
or clause (c) of sub-section (2) oe sec- 
tion 113; 


(f) commits in his presence in any 
street or public place any non-cognizable 
offence punishable under this Act or any 
rule or regulation made thereunder if 
such person — 

(i) after being warned by the police 
officer persists in committing such 
offence; or 

(ii) refuses to accompany the police 
officer to a police station on being re- 
quired so to do. 


(3) The Commissioner of Police or 
any other police offcer especially em- 
powered in this behalf by the Commis- 
sioner of Police may arrest without a 
warrant issued by a Metropolitan Magis- 
trate any person who has committed an 
offence punishable under section ‘92, 
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- 60. Other duties of a police officer. —~ 
It shall be the duty of every police 
officer — 

(a} promptly to serve every summons 
and obey and execute every warrant 
or other order lawfully issued to him 
by the competent authority, and to corm~ 
ply with all lawfully commands of his 
superior; 

(b) to the best. of his ability, to obtain 
intelligence concerning, the commission 
of cognizable offences or designs to com~ 
mit such offences and to lay such infor- 
mation and to take such other steps ‘con- 
sistent with law and with the orders of 
his superiors as shall be~ best calculated 
to bring offenders to justice and to pre~ 
vent the commission of cognizable and, 
within his view, of mon-cognizable 
offences; 

(c) to prevent to the best of his abi- 
lity the commission of public nuisances} 

(a) to apprehend without unreason- 
able delay all persons whom he is lefal- 
ly authorised to apprehend and for. 
whose . apprehension there is sufficient 
reason; i 


(e) to aid any other police officer 
when called upon by such other police 
officer or in the case of need in the dis~ 
charge of the duty of such other police 
officer, in such ways as would be lawful 
and reasonable on the part of the officer 
aided; 

(f) to prevent the breach of the public 
peace; 

(g) to afford every assistance within 
his power to disabled or helpless persons 
in the streets; 

(b) to take charge of intoxicated per- 
sons and of lunatics at large, who ap- 
pear dangerous — or incapable of taking 
care of themselves; 

(i) to take prompt measures to pro- 
cure necessary help for .any person 
under arrest or in custody, who Is 
wounded or sick and whilst guarding or 
conducting any such person to have due 
regard to his condition; 

(i) to arrange for the proper susten-~ 
ance and shelter of every person who is 
under arrest or in custody; 

(k) in conducting searches, to refrain 
from needless rudeness and the causing 
of unnecessary annoyance; 

(Q) in dealing with women and child- 
ren, to act with strict regard to decency: 
and with reasonable gentleness; 

(m) to use his best endeavours to - 
prevent. any loss or damage by fire; 
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(n) to use his best endeavours to 
avert any accident or danger to the 
public; 

(0) to regulate and control the traffic 
in the streets, to prevent obstructions 
therein and to the best of his ability, to 
prevent the contravention of any rule, 
regulation or order made under this 
Act or any other law in force for obser- 
vance by the public in or near the 
streets; 

(p) to keep order in the streets and 
within public bathing and washing 
places, fairs, temples and all other places 
of public resort and in the neighbour- 
hood of- places of public worship; 

(qa) to regulate resort to public bath- 
ing and washing places and all other 
places of public resort, to prevent over- 
crowding there and to the best of ‘his 
_ ability, to prevent the contravention: of 
any regulation or order lawfully made 
for observance by the public at such 
place; and 
e (r) to discharge such other duties as 
are imposed upon him by any law for 
the time being in force. 


61. Power to enter places of public 
resort. — Subject to the provisions of 
this Act and the rules, regulations and 
orders made thereunder, every police 
officer may, for the purpose of discharg- 
ing any of the duties referred to in sec- 
tion 59 or section 60 enter without a 
warrant and inspect any place of public 
resort which he has reason to believe is 
used-as a place for the storing, sale or 
consumption of intoxicating drinks or 
narcotics or a place for resort of loose 
and disorderly characters. 


62. Power to search suspected persons 
in street, etc. — When ina street or a 
place of public resort a person is in 
possession or suspected to be in posses- 
sion of any article which a police officer 
in good faith suspects to be stolen pro- 
perty, such police officer may search such 


person and may require an account in 


relation to any article found in his 
possession and should the account given 
by the possessor be manifestly false or 
‘suspicious, may’ detain such article after 
giving to the possessor a receipt in the 
prescribed form and report the facts to 
a Metropolitan Magistrate who shall 
thereupon proceed according to the pro- 
visions of sections 457, 458 and 459 of 
. the Code of' Criminal Procedure, 1973. 


63. Emergency duties of police. 


=m 


(1) The Administrator may, by motifica- | 


tion in the Official Gazette, declare any 
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specified service to be an essential ser- 
vice to the community, 


(2) A declaration made under sub- 
section (1) shall remain in force for one 
month in the first instance, but may be 
extended from time to time by a like 
notification. 


(3) Upon a dediaratien being made 
under sub-section (1) and so long as it 
remains in force, it shall be the duty of 
every police offcer to obey any order 
given by any superior officer in relation- 
to any. employment in connection with 
the service specified in the declaration. 


. 64. Superior police officer may himself 

perform duties imposed on a subordinate 
officer, —~ A police officer of a rank supe- 
rior to that of a constable may perform 
any duty assigned by law or by a lawful 
order to any officer subordinate to him, 
and in the case of any duty imposed om 
such subordinate, a superior may aid, 
supplement, supersede, or prevent any 
action of such subordinate by his own. 
action or that of any person lawfully 


acting under his command or authority,. 


whenever the same shall appear neces- 
sary or expedient for giving more com- 
plete or convenient effect to the law or 
for avoiding any infringement thereof. 


65. Persons bound to comply with 


the reasonable directions of police officer. 
— (1) All persons shall be. bound to 
comply with the reasonable directions 
given by a police officer in the discharge 
of his duties under this Act. 


(2) Where any person resists, refuses 
or fails to comply with any direction 
referred to in sub-section (1), a police 
officer may, without prejudice to any 
other. action that he may take under 
any other provision of this Act or any 
other law for the-time being in force, 
remove such person and either produce 
him before a Metropolitan Magistrate or, 
in trivial cases, release him when the 
occasion which necessitated the removał 
has ceased to exist: 


Provided that the person so removed 


shall in all cases be produced before the- 
Metropolitan Magistrate or released, as 
the case may be, within a period of 
twenty-four hours of such removal. 
CHAPTER VII . 
POWERS IN RELATION TO 
UNCLAIMED PROPERTY 

66. Police to take charge of unclaim- 
ed property. — (1) It shall be the duty 
of every police officer to take temporary: 


`~ 


~ 
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charge — 

(a) of all unclaimed ewe found 
by, or made over to, him; and 

(b) of all property found lying in 
any public street, if the owner or per- 
son in charge of stich property, on being 
directed to remove the same, refuses or 
fails to do so. 


(2) The police officer taking: charge of 
the property under sub-section (1) shall 
furnish an inventory thereof to -the 
Commissioner of Police. 


67. Procedure for disposal of property 
taken charge of under section 66. — 


(1) Where any property has been taken 


charge of under sub-section (1) of sec- 
tion 66, the Commissioner of Police shall 
issue a proclamation specifying the arti- 
cles of which such property consists and 
Tequiring that any person who may have 


a claim thereto shall appear before him, 


or some other officer whom he authorises 


in this behalf and establish his claim '’ 


within six months from the date of such 
proclamation, 


(2) If the property, or any part there- 
of, is subject to speedy and -natural 
decay or consists of livestock or if the 
property appears to be of the value of 
less than fifty rupees, it may forthwith 
‘be sold by auction under the orders of 
the Commissioner of Police and the net 
proceeds of such sale shall be dealt with 
in the same manner as is hereinafter 
provided for. the disposal of the said pro- 
perty. 


(3) Where any person who has a claim 
to the property is required by the pro- 
clamation under sub-section (1) to appear 
before the other officer authorised by the 
‘Commissioner 
and establish his claim, such officer shall 
forward the record of the proceedings 
before him with his findings thereon to 
‘the Commissioner of Police. 


68. Delivery of property to person 
entitled. — (1) The Commissioner of 
Police on being satisfied of the title of 
any claimant to the possession or admin- 
istration of the property specified in the 
proclamation issued under sub-section (1) 
of section 67 order the same to be deliv- 
ered to him, after deduction or payment 
of the expenses incurred by the Delhi 


police in the seizure and detention 
‘thereof, 


(2) The Commissioner of Police may, 
at his discretion, before making any 
order under sub-section (1); take ~such 
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security as he may think proper from 
the person to.whom the said property is 
to be delivered and nothing hereinbefore 
contained shall affect the right of any 
person to recover the whole or any part 
of the same from the person to whom it 
may have been delivered.pursuamt to 
such order. 


69. In ‘default of claim, property to 
be at disposal of’ Government, — (1) If 
no person establishes his claim to such 
property within the period specified in 
the proclamation, the property, or .such 
part thereof as has not already been sold 
under sub-section (2) of section 67, may 
be sold by auction under the orders of 
the Commissioner of Police and the pro- 
ceeds thereof shall be credited to the 
Government. 


(2) If any claim is made to any pro- 
ceeds credited under sub-section (1) to 
the Government and if such claim is 

established, whether wholly or to any 
extent, to the satisfaction of the prescribe 
ed authority, the. Administrator shall 
pay to the claimant the amount deter- 
mined in that behalf by the prescribed 
authority. 


(3) The form and manner in which 
claims may be made under sub-sec~ 
tion (2) and the procedure for dealing 
with such claims and all other matters 
connected therewith shall be such as 
may be prescribed. 


CHAPTER VII 


SPECIAL PROVISIONS RELATING ` 
TO EXERCISE OF POWERS UNDER 
THE CODE OF CRIMINAL 
PROCEDURE, 1973 


70. Power of Central Government to 
authorise Commissioner of Police and 
certain other officers to exercise powers 
of District Magistrates and Executive 
Magistrates under the Codé of Criminal 
Procedure, 1973. — (1) The Central Gov- 
ernment may, by notification in the Offi- 
subject to such condi- 
tions and limitations as may be specified 
therein, empower — 


(a) the Commissioner of Police to 
exercise and perform in relation to Delhi 
the powers and duties of an Executive 
Magistrate and of a District Magistrate 
under such of the provisions of the Code 
of Criminal Procedure, 1973, as may be 
specified in the notification; 


(b) any officer subordinate to the 
Commissioner of Police (not being an 
officer below the rank of an Assistan# 


\ 
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Commissioner of Police): to exercise and 
perform in relation to such areas in Delhi 
as may be specified in the notification 
the powers and duties of an Executive 
- Magistrate under such of the provisions 
of the said Code as may be specified in 
the notification. 


(2) Every officer subordimate to the 
Commissioner of Police shall, in the 
exercise and performance of any powers 
and duties which’ he is empowered to 
exercise or perform under sub-sec- 
tion (1), be subject to the general control 
of the Commissioner of Police in the 
same manner and to the same extent as 
an Executive Magistrate appointed under 
section 20 of the said Code would be 
subject to the general control of the Dis- 
trict Magistrate appointed under that 
section, 

(3) The Commissioner of Police or 
any officer subordinate to him shall not 
be subject in the exercise and perform- 
ance of any powers and duties which he 
is empowered to exercise and perform 
under sub-section (1), to the general 


control of the District Magistrate ap-. 


pointed under section 20 of the said 


Code, 


have eéffect notwithstanding anything 
contained in the said Code. 


71. Notifications under section 70 to 
be laid before Parliament. — Every 
notification made by the Central Govern~ 
ment under section 70 shall be laid, as 
- goon as it is made, before each House of 
Parliament while it is in session for a 
total period of thirty days which may be 
comprised in one session or in two or 
more successive sessions and if, before 
the expiry of the session immediately 
following the session or the successive 
sessions aforesaid, both Houses agree in 
making any modification in the notifica- 
tion or both Houses agree that the noti- 
fication should not be made, the notifica- 
tion shall thereafter have | effect only in 
such modified form or be Of no effect, as 
the case may be; so, however, that any 
such modification or annulment shall be 
without prejudice to the validity of any- 
thing previously done under that notifi- 
cation. 


72. References to Judicial Magistrate of 
the first class in sections 108, 109 and 
110 of the Code of Criminal Procedure, 
1973 not to be construed as references to 
an Executive Magistrate. — (1) The noti- 
fication of the Government of India in 
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the of Home Affairs No. S.O. 
224 (E}, dated the 30th March, 1974, 
under section 478 of the Code of Crimi- 
nal Procedure, 1973, shall cease to have 
effect and accordingly references to @ 
Judicial Magistrate of the first class in 
sections 108, 109 and 110 of the said 
Code shall cease to be construed in res- 
pect of Delhi as references to an Execu-~ 
tive Magistrate. 


(2) All proceedings, under the said 
sections, pending before any Executive 
Magistrate immediately before the cesser 
of operation under sub-section (1) of the 
notification referred to therein shali, 
upon such cesser of operation, stand 
transferred to the Mertopolitan Magis- 
trate who would have jurisdiction if such 
proceedings had been instituted ater 
such cesser of operation. 


(3) Subject to the provisions of sub- 
section (2), the provisions of section 6 of 
the General Clauses Act, 1897, shall ap- 
ply to the cesser of operation of the noti- 
fication referred to in sub-section (1) as 
if such cesser of operation of the notifi- 
cation were a repeal of an enactment by 
a Central Act. 


CHAPTER IX 


SPECIAL POWERS UNDER THE 
PREVENTION OF CRUELTY TO 
ANIMALS ACT, 1960 


73. Powers with regard to offences 
under Act 59 of 1960. — (1) When in 
respect of an animal an offence punish- 
able under sub-section (1) of section 4! 
or section 12 of the Prevention of Cruel- 
ty to Animals Act, 1960 has been com- 
mitted, or when there is a reasonable 
ground for suspecting that such offence 


-has been committed, a police officer 


may — 

*(a) take the animal to the Metropoli- 
tan Magistrate, or 

(b) if the accused person so requires, 
take the animal to a veterinary officer 
specified by general or special order by 
the Administrator in this behalf: 


Provided that the police officer may, 
instead of taking the animal to a veteri- 
nary officer, take the animal for deten- 
tion in a dispensary, or in any suitable 
place approved by the Administrator 
by gemeral or special order and‘ the ani- 
mal shall thereupon be detained there 
until its production before a Metropolitan 
Magistrate, or 

(c) take the animal to an infirmary 
appointed under section 35 of the said 
Act for treatment and detention there- 
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under sub-section (2) of that section, or 

(d) when the animal is in such phy- 
sical condition that it cannot be taken 
to a veterinary officer or a. Metropolitan 
Magistrate, draw up a report of the 
condition of the animal in the presence 
of two or more respectable persons des- 
cribing such wound, sores, fractures, 
bruises, or other marks of injury as may 
be found on the body of the animal: 

Provided that the police officer may 
take the animal for detention in a dis- 
pensary or any suitable place approved 
by the Administrator by general or spe- 
cial order and the animal shall thereupon 
be detained there until its production 
before a Metropolitan Magistrate. 

(2) Where an animal is detained im a 
dispensary, infirmary or other place 
under sub-section (1), the animal shaU 
be produced before a Metropolitan 
Magistrate with the least possible delay 
and in any case within a period not ex- 
ceeding three days from the date on 
which it was so detained. 


74. Powers of Metropolitan Magis- 
trate to return animal to person from 
whose possession it was taken. — When 
the animal is brought before a Metro- 
politan Magistrate under section 73, the 
Magistrate may direct the animal to be 
returned to the person ` from whose 
possession it was taken on such ‘person 


giving security to the satisfaction of the: 


Metropolitan Magistrate binding himself 
to produce the animal when required or 
may direct that the animal shal! be sent 
for treatment and care to an infirmary 
and be detained there as provided in sec- 
tion 35 of the Prevention of Cruelty to 
Animals Act, 1960 or may make such 
order as he thinks fit regarding the dis- 
posal or custody or sais of the 
animal. 


75. Veterinary officer to adimi the 
animal, — The veterinary officer ` before 
whom an animal is brought under: sec- 
tion 73 shall with all convenient speed 
examine the same and draw up a report 
of such examination and a copy of the 
report of such examination shall be deli- 


vered free of charge to the accused per~. 


son if he applies for it. 

76. Animal to be dealt with under Act 
59 of 1960. — When under section 73, a 
police officer takes an animal for deten- 
tion in a dispensary or infirmary or 
other place before its production before 
a Metropolitan Magistrate or a Metro- 
politan Magistrate directs its further 
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detention in an infirmary, sub-sec< 
tions (1) to (7?) (both inclusive) of sec- 


‘tion 35 of the Prevention of Cruelty ta 


Animals Act, 1960 shall, as far as may 
be, apply in relation to the detention of 
the animal (including the cost of trans- 
port, maintenance and treatment of the 
animal) in the dispensary, infirmary ot 
other place. 

77. Power of police officer to unsad- 
dle animal or to unload it, —— When eè 
police officer in good faith suspects that 
any animal being employed in any ‘work 
or labour is, by reason of any sore, unfit 
to be so employed, he may require the 
person in charage of such animal to un- 
saddle or unload it for the purpose of 
ascertaining whether any sore exists and, 
if any person. refuses to do so, such 
police officer may himself unsaddle or 
unload the animal or may cause thg 
same to be unsaddled or unloaded. 


78. Arrest without warrant in case of 
certain offences under Act 59 of 1960.—~ 
Any police officer may arrest, without a 
warrant from a Magistrate, any person 
committing in his presence any offence 
punishable under clauses (a) to (m) 
(both inclusive) of sub-section (1) of 
section 11 of the Prevention of Cruelty 
to Animals Act, 1960. 


79. Provisions of Chapter to be in ad- 
dition to the provisions of Act 59 of 1960. 
— The provisions of this Chapter shal] 
be in addition to, and not in derogation 
of, the provisions of the Prevention of 
Cruelty to Animals Act, 1960. 


CHAPTER X 
OFFENCES AND PUNISHMENTS 


80. Disregarding the rules of the roat,. 
— No person shall — 


(a) when driving a vehicle along œ 


‘street (except in cases of actual necessity 


r. of .some other sufficient reason 
for deviation) fail to keep on the lef¥ 
side of such street and when passing 
any other vehicle . proceeding in the 
same direction fail to keep om the right 
side of such vehicle; or . 

(b) leave in any street or public place 
insufficiently tended or secured any anf- 
mal or vehicle, 


81. Causing obstruction or mischief 
by animal. — No person shall cause 
obstruction, damage, injury, danger, 
alarm or mischief in any street or public 
place — 

(i) by misbehaviour, negligence or ill- 
usage in the driving, management, treats 
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ment or care of any animal or vehicle; 
or 

(ii) by driving any vehicle or animal 
laden with timber, poles or other un- 
wieldy articles through a street or public 
place contrary to any regulation made 
in that behalf. 


82. Exposing animal for hire, sale, etc, 
— No person shall in any street or 
public place expose for hire or sale any 
animal or vehicle, clean any furniture 
or vehicle, or clean or groom any horse 
or other animal except at such times and 
places as the competent authority per- 
mits, or shall train or break in any 
horse or other animal or make any 
vehicle or any part of a vehicle or (ex- 
cept when as a result of amy accident 
repairing on the spot is unavoidable) re- 
pair any vehicle or part of a vehicle, or 
carry on therein any manufacture or 
‘operation so as to be a serious impedi- 
ment to traffic or serious anmoyance to 
residents in the vicinity or to the public. 


, 83. Causing any obstruction in a 
street, — No person shall cause obstruc- 
tion in any street or public place— 


(a) by allowing any animal or vehicle, 
which has to be loaded or unloaded, or 
take up or set down passengers to re- 
main or stand in the street or the public 
place longer than may be necessary for 
such purpose; or 

(b) by leaving any vehicle standing 
or fastening any cattle in the street or 
the public place;: or 


(c) by using any part of a street or 
public place as a halting place for vehi- 
cles or cattle; or 


(d) by leaving any box, bale, package 
or other things whatsoever in or upon a 
street for an unreasonable length of time 
or contrary to any regulation; or 


(e) by exposing anything for sale or 
setting out anything for sale in or upon 
any stall, booth, board, cask, basket or 
in any other way whatsoever. 


84. Obstructing a footway. — No 
‘person shall drive, ride, load, propel or 
Jeave on any footway any animal or 
vehicle other than a perambulator or 
-fasten any animal in such a way that 
‘the animal can stand across or upon such 
footway. 


85. Causing obstruction and annoy- 
-anee by performances etc. — No person 
‘Shall, in contravention of any regulation 
‘made by the Commisioner of Police, — 
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(a) exhibit any mimetic, musical or 
other performances of such a nature as 
may attract crowds; or 


(b) carry or ‘place bulky advertise- 
ments, pictures, figures or emblems in 
any street or public place, 
whereby any obstruction to passengers or 
annoyance to the residents in the vicinity 
may be occasioned, 


86. Doing offensive acts in or near a 
street or public place.— No person shall 
slaughter any animal, clean a carcass or 
hide, or bathe or wash his person in or 
near to and within sight of a street - or 
public place, except at a plase set apart 
for the purpose, so as to cause annoyance 
to the neighbouring residents or to pas- 
sers-by. 


87. Letting loose horse, etc., and suf- 
fering ferocious dogs to be at large. — 
No person shall in any street or public 
place — 


(a) negligently let loose any horse or 
other animal, so as to cause danger, in- 
jury, alarm or annoyance; or 

(b) suffer a ferocious dog. to be at 
large without a muzzle; or 


(c) set on or urge a dog or other ani~ 
mal to attack, worry or put in fear any 
person or horse or other animal. 


88. Bathing or washing im places not 
set apart for those purposes, — No per- 
son shall bathe or wash in, or by the 
side of, a public well, tank or reservoir 
not set apart for such purpose by order 
of the competent authority, or in, or by 
the side of, any pond, pool. aque- 
duct, part of a river, stream, nullah or 
other source or means of water supply 
in which such bathing or washing is for- 
bidden by order of the competent au- 
thority. 


89. Defilimg water in public wells, etc. 
== No person shall defile or cause to be 
defiled the water in any public well, 
tank, reservoir, pond, pool, aqueduct or 
part of a’river, stream, nullah or other 
source or means of water supply, so as 
to render the same less fit for any pur- 
pose for which it is set apart by the 
order of ‘the competent authority. 


90. Obstructing bathers. —- No person 
shall obstruct or incommode a person 
bathing at a place set apart for the 
purpose by the order of the competent 
authority under section 88 by wilful in- 
trusion or by using such place for any 
purpose for which it is not so set apart. 


1978 a 
. $1, ‘Behaving indecently in public. — 
No person: shall wilfully-and indecently 
expose his person in any street or public 
‘place or place of public resort or within 


sight of, and in such manner as to be 


seen from, any street or public place or 
place of public resort, whether from 
‘within amy house or building or not, or 
use indecent language 
cently or riotously or in a disorderly 
manner in a street or public place or 


place of public resort or in any office, 


police station or station house. 


92. Obstructing or annoying passen- 
gers in the street. — No person shall 


~wilfully push, press, hustle or obstruct . 


any passenger in:a street or public place 
or by violent movements, menacing ges- 
tures, wanton personal annoyance, 


screaming, shouting wilfully frightening ` 


horses or cattle or otherwise, disturb the 
public peace or order. 


_ 93. Misbehaviour with intent to ‘pro- 
voke a breach of the peace, — No per- 
son shall use in any street or public 


‘place any threatening, abusive or insult-. 


ing words or behaviour with intent to 
provoke a breach of the peace or where- 
by a breach of the peace may be occa- 
sioned. 


94, Prohibition against flying kites, 
etc. — No person shall fiy a kite or any 
‘other thing so as to cause danger, injury 
er alarm to persons, animals or property. 

95. Committing: nuisance in or near 
‘street, etc- — No person shall in or near 
to any street, public place ‘or place of 
‘public resort — 

(a) commit a nuisance by easing him- 


kos self; or 
(b) having the care or custody- of any’ 


‘child under seven years of age, suffer 
uch child to commit a nuisance as afore- 
‘said: or 


(c) spit or throw any dust, ashes, re- 


fuse or rubbish so as to cause annoyance . 


‘to any passer-by. 


96. Disregard of ‘notice in public build- 
äng. — No person shall. in any court, 
police station, police office or building oc- 
<upied by Government or building occu- 
‘pied by any local body, smoke, or spit in 
contravention of a notice. by the compe- 
‘tent authority in charge of such’ place, 
‘displayed in such court, police station, 
police office or building, 


. 97. Penalties for offences under sec- 
tions 80 to 96. —- Any person who con- 
travenes any of 
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tions 80 to 96_ (both inclusive) shall, on 
conviction, -be punished with fine which 
may extend to one hundred rupees, or, 
in default of payment of such fine, with 
imprisonment for a term not exceeding 
eight days. i 


98. Penalty - for failure to keep in 
confinement cattle, ete. — (1) Whoever 
allows any cattle which are his property 
or in his charge to stray in any street 
or to trespass upon any public or private 
property shall on conviction be punish- 
ed — 

(a} for the first offence, with impri- 
sonment for a term which may extend 
to one month, or with fine which may 
extend to three hundred’ TUPEES: or with 
both; and . . 

(b) for the second or eibecquent 
offence, with imprisonment for a term 
which may extend to six months, or with 


- fine which may extend to five hundred 


rupees, or with both. 

(2) The Metropolitan Magistrate trys 
ing an offence under sub-section (1) may 
order — 

(a) that the accused shall pay such 
compensation not exceeding two hundred ` 
and fifty rupees as such Magistrate 
considers reasonable to amy person for 


‘any damage proved to have been caused 


to his property or the produce of his 
land by the cattle under the control of 
the accused trespassing on his land; and 

(b) that the cattle in respect of which 
the offence has been committed shall be 
forfeited to the Government. 


(3) Any compensation awarded under 
sub-section (2) may be recovered as if it 
were a fine imposed under this section. 


(4), It shall be the duty of every police 
officer and it shall be lawful for any 
other’ person to seize and take to any 
cattle pound for confinement therein 
any cattle found straying in-any street or 
trespassing upon any-private or public 
property. 

(5) Any fine imposed under this sec- ` 
tion may. without prejudice to any other 
means of recovery provided by law, be 
recovered by sale of all or any of the 
cattle in respect of which the offence 
was committed, whether they are the 
property of the person convicted of the 
offence or were only in his charge when 
the offence was committed. 


(6) Notwithstanding anything con- 


tained Im the Code of -Criminal Procedure, 


1973, the offence punishable -under this. l 
secticn shall be cognizable, . 


- 


4 . 
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. 99. Punishment for cruelty to animals. 
— Whoever in any place cruelly beats, 
goads, overworks, ill-treats or tortures or 
causes, or procures to be cruelly beaten, 
goaded, overworked, ill-treated or tor- 
tured, any animal shall, on conviction, 
be punished with imprisonment which 
may extend to one month, or with fine 


which may extend to one hundred rupees, . 


or with both, - 


, 100. (Wilful trespass, — Whoever with- 
out satisfactory excuse wilfully enters 
or remains in or upon any dwelling-house 
or. premises or larid or ground attached 


thereto, or on any ground, aoe 


monuments or structure belonging to 

Government or used for public purposes, 
or on any vehicle, shall,’ on. conviction, 
whether he causes any actual damage 
or. not, be punished with imprisonment 
which may extend to seven. years or 
with fine which may extend to 
hundred rupees, or with both. 


° 101. False alarm of fire or damages to 
fire alarm. — Whoever knowingly gives 
or causes to be given a false alarm of 
fire to the fire brigade of the Govern- 
ment or the Corporation or a mumicipa- 
lity or to any officer or fireman thereof, 
whether by means of a street fire alarm, 
statement, message or otherwise, or with 
intent to give such false alarm wilfully 
breaks the glass of, or otherwise da- 
mages, a street fire alarm,’ shall, on con- 
viction, be punished with imprisonment 
for a term which may extend to three 
months or with fine which may extend to 
one. hundred ruppees, or with both. 


102.. Being found under suspicious 
cirgamstances between sunset and sun- 
rise; — Whoever is found between sun- 
set and sunrise— - 


(a) armed with any dangerous instru- 
ment with intent to commit an ‘offence; 
or. . 


(b) having his face covered, or other- 
wise disguised with intent to commit an 
offence; or 


HOL in ‘any dwelling-house or other 
building, or on any vehicle, without 
being able satisfactorily to account for 
his presence there; or’ 


(d) lying. or- loitering in any street, 
yard or other place, being a reputed 
thief and without being able to give a 
satisfactory account of himself; or 
..(e) having. in his possession without 
fawful excuse. (the -burden of proving 
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which excuse shall be on such person) 
any implement of house breaking, 

Shall, on conviction, be punished with 
imprisonment for a term which may ex- 
tend to three months, 


103. Possession of property of whicb 
no satisfactory account can be given. — 
Whoever has in his- possession or con- 


veys in any manner, or offers for sale 


or pawn, anything which there is reasop 
to believe is stolen property or property 
fraudulently obtained, shall, if he fails to 
account for such possession or act to the 
satisfaction of the Metropolitan Magis- 
trate, on conviction, be punished with 
imprisonment for a term which may ex- 


: tend to three months or with fine which 


may extend to one hundred rupees, or 
with both | t 


104. Omission. by pawn-brokers, etc., 
to report to police possession or tender 
of property suspected to be stolen, — 
Whoever being a pawn-broker, dealer in 
second hand property, or worker in 
metals, or reasonably believed by the 
Commissioner of Police to be such a per- 
son, and having received from a police 
officer written or printed information in 
relation to any property suspected to 
have been transferred by any offence 
mentioned in section 410 of the Indian 
Penal Code or by any offence punishable 
under section 417, section 418, section 
419 or section 420 of the said Code, is 
found in possession, or, after the receipt 
of such information, comes into posses- 
sion or has an offer, either by way of 
sale, pawn, exchange, oor for custody, 
alteration or otherwise howsoever, made 
to him, of property answering the des- 


‘cription contained in such information, 


shall, unless— 


- (i) he forthwith gives information to 
the Commissioner of Police, or at a police 
station of such possession or offers and 
takes all’ reasonable means to ascertain 
and to give information as aforesaid of 


the name and address of the person from 


whom the possession or ‘offer was receiv- 
ed, or 


(ii) the property, being an article of 
common wearing apparel or otherwise, 
is incapable of identification from the 
written or printed information given and 
has: been in no way concealed after the 
receipt of such information, - 
on conviction, be ‘punished with fine 
which may extend to fifty. rupees in res- 
pect of each such article of property so 
in his possession or offered to him, 
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105. Melting, etc., of property refer- 
red to in section 104. — Whoever having 
received such information as is referred 
to- in section 104 alters, melts, defaces or 
puts away or causes or suffers to be al- 
tered, melted, defaced -or put. away, 
without the previous permission of the 
police, any such property as is referred 
to in that section shall, on proof that the 
same was stolen’ property within the 
meaming of section 410 of the Indian 
Penal Code or property in respect of 
which any offence punishable under sec- 
tion 417, section 418, section 419 or sec- 
tion 420 of the said Code has been com- 
mitted, be punished with imprisonment 
for aterm which may extend to three 
years or with fine, or with both. 


` 106. ‘Taking pledge from child. — 
Whoever takes from any child, not 
appearing to be above the age. of four- 
teen years, any article whatsoever as a 
pawn, pledge or security for any sum of 
money lent, advanced or delivered to 
such child or without the knowledge and 
consent of the owner of the article buys 
from such child any article whatsoever, 
shall, on conviction, be punished with 
fine which may extend to one hundred 
rupees, . 

107. Suffering disorderly conduct at 
places of public amusement, etc. 
Whoever, being the keeper of any place 
of public amusement or public entertain- 
ment, knowingly : permits or suffers 
drunkenness or other disorderly beha- 
viour or any gambling whatsoever, in 
such . place, shal, on conviction, be 
punished with fine which may extend to 
one hundred rupees. 


108. Cheating at games and gambling 
in street, — (1) Whoever by any fraud 
or unlawful device or malpractice in 
playing at or with cards, dice or other 
game or in taking part in the stakes or 
wagers, or in betting - on the sides or 
hands of the players, or in wagering on 
the event of any game, sports, pastime ` 
or exercise, wins from any other person, 
for himself or any other or others, any 


p—s 


sum of money or valuable thing, shall’. 


be deemed to have committed the offence 
of cheating within the meaning of sec- 
tion 415 of the Indian Penal Code, and 
be liable to punishment accordingly. 

(2) Whoever assembles with others, or 
joins amy assembly, in a street assembl- 
ed for the purpose. of gambling or wager- 
ing shall, on conviction, be punished with: 
fine which may extend to fifty rupees or 
may be released after a due admonition, - 
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109, Penalty for disobedience to order 
under section 27. — Whoever contravenes; 
disobeys. opposes, or fails to conform to an 
order under S, 27 requiring him to vacate 
any premises, shall, on conviction be 
punished with imprisonment which may 
éxtend to three months or with fine 
which may extend to five hundred rupees 
or with both, 


- 110.: Penalty for contravening ene 
tions, . etc., under section 28. — Save as 
provided in section 112, whoever contra- 
venes, or abets the contravention of; any 
regulation made under section 28 or any 
of the -conditions of a licence issued 
under such regulation saal on a 
tion, be punished— 

(a) if the regulation was aik ander 
clause (b) of sub-section (1) of 
section 28 providing for the prohibition 
of the sale, or exposure for sale, of any 
goods on any street or portion thereof so. 
as to cause obstruction to’ traffic or in- 
convenience to the public— 

(i} for the first offence, with impri- 
sonment for a term which may extend 
to one month, or with fine which may 
extend to two hundred rupees, or with 
both, and -> 

(ii) for any subsequent offence, with 
imprisonment for a term which may ex- 
tend to six months and with fine which 
may extend to five hundred rupees; 


(b) if the regulation was made under 
clauses (d), (b), (i) or (j), sub-clause (i) 
or (ii) of clause (s) or clause: (v) of sub-~- 
section (1) of section 28, with imprison- 
ment for a term’ which may extend to 
eight days, or with fine which may ex- 
tend to fifty rupees, or with both; 

(c) if the regulation was made under 
clause (o) or (p) of sub-section (1) of sec- 
tion 28, with fine which may extend te 
two hundred rupees; and 


(d). if the regulation was’made under 
any clause of sub-section (1) of section 28 
and for the contravention of which no 
penalty is provided under clause (a), (b) 
or (c} of this section, with fine which 
may extend to fifty rupees. _ 


111. Liability ‘of licensee of place of: 
public amusement of entertainment for 
acts of servants. -—- The holder of a 
licence granted under this Act in respect 
of a place of public amusement or public 
entertainment shall be responsible, as 
well as the actual offender for any of- 
110 committed by 
his servant or other agent acting with 
his express or implied permission on his: 
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behalf as if he himself had committed 
the same, unless he establishes that all 
due and reasonable precautions were 
taken by him to prevent the commission 
of such offence, 


112. Penalty for not obtaining licence 
im respect of place of public entertain- 
ment or certificate of registration in res- 
pect of eating house or for not renewing 
such licence or certificate within pre- 
scribed period. —- (1) Whoever fails to 
obtain a licence under this Act. in respect 
of a. place of public entertainment or a 


certificate of registration thereunder. in- 


respect of any eating house, or to renew 
the licence or the certificate, as the case 


may be, within the prescribed period: 
shall, on conviction, be punished with’ 


` fine which may extend to fifty rupees. 


(2) Any court trying any such offence 
shall in addition direct that the person 
keeping the place of public entertain- 
ment, or the eating house, in respect of 
Which the offence has been committed 


shall close such place, or eating house 


until he obtains a licence or fresh licen- 
ce, or a certificate of registration or fresh 
certificate of registration, as the case 
may be, in respect thereof and thereupon 


such person shall forthwith comply with | 


such direction. 


(3) If the person fails ips eoroly with 
any such direction, he shall, on convic- 
tion, be punished with imprisonment . for 
a term which may extend to one’ month 
or with fine which may extend to two 
hundred rupees or with both. 


(4) Without prejudice to any action 
taken under sub-section (3), on the fail- 
ure of such person to comply with the 
direction of the court, any police officer 
authorised by the Commissioner of Police, 
by an order in writing, may take or 
cause to be taken such steps and use or 
cause to be used such force as may, in 
the opinion: of such officer, be reasonably 
necessary for securing compliance with 
the court’s direction. 


113. Penalties for contravention of 
orders, etc., under sections. 29, 30, 31, 32, 
33 and 34. — (1) Whoever contravenes, 
disobeys, opposes or fails to conform to 
any order given by a police officer under 
sec‘ion 29 shall, on conviction, be punished 
with fine which may extend to two hund- 
red rupees. 


(2) Whoever contravenes a notification 
or an order made under section 30, sec~- 


tion 32, section 33 or section 34 or abets 
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the contravention thereof ‘shall, on con- 
viction, be punished— 

(a) if the said notification or' order 
was made under sub-section (1) of sec- 


tion 30 or under section 33 or section 34, 


with imprisonment for a term which ` 
shall not be less than four months but 
which may extend to one year, and shall 


-also be liable to fine: 


Provided that the court. may, for ade- 
quate and sufficient reasons to be men-. 
tioned in the judgment, impose a sen- 
tence of imprisonment for a term of less 
than four months; 


(b) if the said order was made duder 


_ sub-section (2) of section 30, with impri- 


sonment for a term which may extend 
to one month, or with fine which may 
extend to one hundred rupees, or with 
both; 

(c) if the said notification was made 
under sub-section (3) of section 30, with 
fine which may extend to one hundred 
rupees; or 

(d) if the said arder was made under 
section 32, with imprisonment for a term 
which may extend to three months, or 


' with fine which may extend to five hund-. 


red rupees; or with: both, 

-(3) Whoever opposes or -fails to con- 
form to any direction given by a police 
officer under section 31, shall, on convic- 


‘tion, be punished with fine which may 


extend to two hundred rupees. 


114. Penalty ` for contravention of 
regulations, etc., made under sections 35, 
36 and 37. — Whoever contravenes, or 
abets the contravention of, any regula- 
tion, notice or order made under section 
35, section 36 or section'37 shall, on con- 
viction, be punished with imprisonment 
which may extend to three months, or 
with. fine which may extend to two hund- 
red rupees, or with both. 


115. Penalty for contravention of 
directions under section 46, 47 or 48, — 
Whoever opposes or fails to conform to 
direction issued under section 46, 


position to, or the failure to conform to, ° 
any such direction shall on conviction, be 
punished with imprisonment which shall 
mot be Jess than four months but which 
may extend to one year and shall also 
be liable to fine: 

Provided that the court may, for TA 
quate and special reasons to be mentioned - 
in the judgment, impose a sentence of 
imprisonment for a term of less than 
four months, eee s aa 
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116. Penalty for entering without 
permission area from which a person is 
directed to remove himself or overstay- 
ing. — Without prejudice to the power 
to arrest and remove a person in the 
circumstances, and in the manner pro- 
vided in section 53, any person who— 


‘(a) in contravention of a. direction 
issued to him under section 46., section 
47 or section 48 enters or returns with- 
out permission to Delhi, or any part 
thereof, as the case may be, ‘from which 
he was directed to remove himself; or 
(b) enters or returns-to Delhi.or any 
part thereof with permission granted 
under sub-section (1) of section 54, but 
fails, contrary to the provisions thereof, 
to remove himself outside such area at 
the expiry of the temporary period for 
which he was permitted to enter or re- 
turn or on the earlier revocation of such 
permission, or having removed hiniself 
at the expiry of such temporary period 
or on revocation of the permission, enters 
or returns thereafter, without fresh per- 
mission. 
shall, on conviction, be punished with 
imprisonment for a term which shall not 
be less than six months but which: may 
extend to two years and shall also be 
liable to fine: 


Provided that the court may, for- ade- ` 


quate and special reasons to be mentioned 
in the judgment, impose a sentence of 
imprisonment for a term of less than six 
months. 


117. Penalty for contravention of 
` orders under section 57. — Whoever con- 
travenes any order made under sec- 
tion 57 shall, on conviction, be punished 
with imprisonment for ‘a term which 
may extend to three years, or with fine, 
or with both. 

218. Penalty for opposing or not com- 
plying with direction given under clause 
(b) of sub-section (1) of section 59. — 
Whoever opposes or fails forthwith to 
cemply with any reasonable requisition 


made by a police officer under clausé {bÌ 


of sub-section (1) of section 59, or ‘abets 


+ the opposition thereto or failure to comp- 


ly therewith, shall, on conviction, be 
punished with imprisonment for a term 
which shall not be less than four months 
but which may extend to one year and 
Shall also be liable to fine: 


Provided that the court may, for ade- 


quate and special reasons ‘to be mention- 
ed in the judgment, impose a sentence of 
imprisonment for a term of less than four 
months. : p 
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119. Penalty for contravening direc- 
Whoever 
opposes or fails to conform to any direc- - 
tion given by any police officer under 
section 65 or abets the opposition or fail- 
ure to conform to such direction shall, 
on conviction, be punished with fine 
which may extend to fifty’ rupees. 


120. Dangerous performances,  — 
(1) No person shall without the previous 
permission of the Commissioner of Police 
and except im accordance with any con- 
ditions subject to which such permission 
is granted, hold or give in any place 
which is likely to cause an-assembly of 
persons, any performance in which or 
during which he buries himself umder 
ground or seals himself in any room or 
receptacle or other thing, in such manner 
as to prevent all access of air to him and 
for such time as would ordinarily result 
in death by suffocation. 


(2) J£ any person contravenes or at- 
tempts to contravene the provisions of 
sub-section (1), he shall, on conviction, 
be punished with imprisonment for a 
term which may extend to one year or 
with fine, or with both — 


(3) Notwithstanding anything con- 
tained in the Code of Criminal Procedure, 
1973, the offence pumishable under this 
section shall be cognizable. 


121. Neglett or refusal to serve as 
Special police officer. — (1) Any person, 
who having been appointed to be a special 
police officer under section 17 shall with- 


‘out sufficient cause neglect or refuse to 
serve 


as such or to obey any lawful 
order or direction that may be given to 
him for the performance of his duties as 
such special police officer, shall, on con- 
viction, be punished with fine which may 
extend to fifty rupees. 

(2) Such punishment shall automati- 
cally cancel the certificate of appointment 
of such a special police officer, 


122. Penalty for making false state- 
ment, etc., and for misconduct of police 
officers. — (a) Any person who makes a 
false statement or uses a false document 
for the purpose of obtaining employment 
or release from employment as a police 
officer, or 

(b) -any police officer who— . 

(i) is guilty of cowardice, or 

‘(ii) being a police officer of subordi- 
nate’ rank, resigns his office or withdraws 
himself from duties thereof in contraven- 
tion of section 25, or 


” 
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- (iii) is guilty of any wilful breach or 
neglect of any provision of law or of any 
rule or regulation or any order which 
he is .bound to observe or. obey, or 

(iv) is guilty of any violation of duty 
for which no punishment is expressly 
provided by any other law in force, 
shall, on conviction, be punished with 
imprisonment for a term which may ex- 
tend tq three months, or with fine which 
may extend to one hundred rupees, or 
with both. ` e 


Explanation. — A police officer who 
being absent on leave fails without 
reasonable cause to-report himself for 
duty on the expiration of such leave shall, 
for the purpose-of sub-clause (ii) of 
clause (b), be deemed to withdraw him- 
self from the duties of his office within 
the meaning of section 25. 


123. Penalty for failure to deliver up 
certificate of appointment or other article, 
— Any police officer, who wilfully neg- 
lects or refuses to deliver up his certifi- 
cate of appointment or of office or any 
other article, in accordance with the 
provisions of sub-s, (1) of S. 26 shall, on 


-= conviction, be punished with imprison- 


ment for a term which may extend to 
one month, or with fine which may ex- 
fend to two hundred rupees, or with both. 


124. Vexatious entry, search, arrest, 


etc., by police officer. — Any police offi- 
cér who— ; 

(a) without lawful authority or reason- 
able cause enters or searches, or causes 
to be entered or searched, any building, 
vessel, tent or place; or 


(b). . vexatiously and: unnecessarily 


. seizes the property of amy person: or 


(c) vexatiously and unnecessarily 
detains, searches or arrests any person; 
or ; 
= (d) offers any unnecessary personal 
violence to any person in his custody; 
or 

(e) holds out any threat 

not warranted by law, 
Shall, for every such offence, on convic- 
tion, be punished with imprisonment for 
aterm which may extend to six months, 
or with fine which may extend to five 
hundred rupees, or with both. 


125. Penalty for vexatious delay in 
forwarding a person arrested. — Any 
police officer who vexatiously and un-~ 
necessarily delays.the forwarding of any 
person arrested to a Magistrate or to any 
other authority to whom he is legally 
bound to forward such person, shall, on 


or promise 
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conviction, be punished with imprigon- . 
ment for a term which may extend to six 
months, or with fine which may extend 
to five hundred rupees, or with both. ` 


126. Penalty for unauthorised use of 
police uniforms. — If any person not 
being a member of the Delhi police wears, 
without the permission of an officer 
authorised by the Administrator in this 
behalf by general or special order, the 
uniform of the Delhi police or any dress 
having the appearance or bearing any of 
the distinctive marks of that uniform, he 
shall, on conviction, be punished with 
fine which may extend to two. hundred 
rupees, i 


127. Power to make regulations re- 
garding carrying weapons without autho- 
rity. — (1) The Commissioner of Police 
may, by notification in the Official Gaze- 
tte, make regulations to provide that no 
person, other than a member of the arm- 
ed forces of the Union acting as such or 
a police officer, shall go armed with any 
sword, spear, bludgeon, gum or other 
offensive weapon or with any explosive 
or corrosive substance in any street or 
public place unless so authorised by such 
authority as may be specified in such 
regulations. 


- (2) Any regulation made under sub- 
section (1) may ‘provide that any person 
who goes armed in contravention of such 
regulation shall be liable to be disarmed 
by any police officer and the weapon or 
substance so seized shall be forfeited ta 
the Government, unless redeemed within . 
two months by payment of such fine, not 
exceeding five hundred rupees, as the 
Commissioner of Police imposes, 


128. Prosecution for certain offences 
against this Act to be in the discretion of 
Delhi police. — It shall not, except in 
obedience to a rule, regulation or order 
made by the Administrator or by the 
Commissioner of Police, be incumbent on 
the. Delhi police to prosecute for an of- 
fence punishable under section 97, sec- 
tion 104, sub-section (1) of section 113, 
section 114, section 119 or section 121 
when such offence ‘has’ not occasioned 
serious mischief and has been promptly 
desisted from on a warning being given. 


129. Summary disposal of certain cases. 
— (1) A court taking cognizance of an 
offence punishable under section 97, or 
under clause (a),. (b) or (c) of section 110 
may state upon the summons to be serv- 
ed on the accused ‘person that he may, 
by a specified date, prior to the hearing 


41978 
of ‘the charge plead guilty to the charge 
by registered letter and remit tothe court 
such sum mot exceeding one hundred 
rupees in the case of an offence punish- 
able under section 97 and in any other 
case rupees fifty, as the court may speci- 
ey. . 

(2) Where an accused person pleads 
guilty and remits the sum specified in 
the summons, under sub-section (1), no 
further proceedings in respect of the 
offence shall be taken against him. 


130. Prosecution for offences under 
other enactments not affected. — Subject 
to the provisions contained in section 300 
of the Code of Criminal Procedure, 1973, 
nothing in this Act shall be construed to 
prevent any person from being prose- 
cuted and punished under any other law 
for anything made punishable by this Act 
or from being ‘prosecuted and punished 
under this Act for anything made punish- 
able under any other law. 


131. Offence by companies. — (1) 
‘Where an offence under this Act has 
been committed by a company, every 
person who at the time the offence was 
committed, was in charge of, and was 
responsible to, the company for the con- 
duct of the business of the company, as 
well as the company, shall be deemed to 
de. guilty of the offence and shall be 
liable to be proceeded against and punish- 
ed accordingly: 


Provided that nothing contained in this 
sub-section shall render any such person 
fiable to any punishment provided in this 
Act, if he proves that the offence was 
committed without his knowledge or that 
he exercised all due diligence to prevent 
thé commission of such offence. 


(2) Notwithstanding. anything con- 
tained in sub-section (1), where an offence 
under this Act has been committed by a 
company and it is proved that the offence 
fas been committed with the consent or 


connivance of, or that the commission of 


the offence is attributable to, any neg- 
fect on the part of any -diréctor, mana- 
‘ger, secretary or other officer of the com- 
pany, such director, manager, secretary 
r other officer shall also be deemed to 
uilty of that 
ne e to be proceeded against and punish- 
ed accordingly. 
Explanation. 
this section,— 
‘(a) “company” means a body corpo- 
cate, and includes a firm or other associa- 
tion of individuals; and 


— For the purposes of 
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(b) “director”, in relation to a firm, 
means a partner in the firm, 


CHAPTER XI, 


MISCELLANEOUS 


132. Disposal of fees, rewards, etc. — 
All fees paid for licences or permissions 
granted urider this Act, and “all sums paid 
for the service of processes by police 
officers and all rewards, forfeitures and 
penalties or shares thereof, which are by 
law payable to police officers as infor- 
mers shall, save in so far as any such 
fees or, sums belong . under the provi- 
sions of any enactment for the time being 
in force to any local authority be.credited 
to the Government: 


Provided that with the sanction of the 
Administrator or under any rule made by 
the Administrator in that behalf, the 
whole or any portion of any such re- 
ward, forfeiture or penalty may for 
special services, be paid to a police offi- 
cer or be divided amongst two or more 
police officers. : 


133. Method of proving orders and 
notifications, — Any order or notification 
published or issued by the Administrator 
or by the Commissioner of Police or any 
other police officer under any provision 
of this Act, and the due publication or 
issue thereof may be proved by the pro- 
duction of a copy thereof in the Official 
Gazette, or of a copy thereof signed by 
the Administrator or Commissioner of ` 
Police or other police officer, as the case 
may be, and by him certified to be a 
true copy of an original published or 
issued according to the provisions of this 
Act applicable thereto. 


134. Rules, regulations or orders not 
invalidated by defect of form or irregu- 
larity in procedure. — No rule, regula- 
tion, order, direction, adjudication, in- 
quiry or notification made .or published 
and no act done under any provision of 


this Act or any rule or regulation made 
under this Act, or in 


substantial con- 
formity with the same, shall be deemed 
illegal, vold, invalid or insufficient by rea- 
son of any defect of form or any irregu- 
larity of procedure. 


135. Presumption in prosecutions for 
contravention of order made under sec- 
tion 46, 47 or 48. — Notwithstanding any- 
thing .contained in any law for the time 
being in force, in a prosecution for an 
offence for the contravention of an order 
made under ‘section 46, section 47 or sec- 
tion 48 on the production of an authentic 
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copy of the order, it shall, until the con- 
trary is proved by the accused, be pre- 
. sumed— : 

(a) that the order was made by the 
-authority competent under this Act to 
make it; 

(b) that the authority mane the 
order was satisfied that the grounds on, 
or the purpose for, which it was made 
existed, and that it was necessary ‘to 
make the same; and 

(c) that the order was otherwise valid 
and in conformity with the provisions of 
this Act. 


136. Officers holding charges of, or 
succeeding to, vacancies competent to 
exercise . powers. — Whenever in conse- 
quence of the office of the Commissioner 
of Police, -Additional Commissioner of 
Police or any other police officer becom- 
ing vacant, any officer holds charge of 


the post of such Commissioner of Police, - 


Additional Commissioner of Police or 
other. police officer or succeeds, either 
tamporarily or permanently, to that post, 
such officer shall be competent.to exer- 
cise all the powers and perform all the 
duties respectively conferred and impos- 
ed by or under this Act on the Commis- 
sioner of Police or on such Additional 
Commissioner of Police or other police, 
officer, as the case may be, 


137. Forfeiture of bond alaei into 
by’ person under sub-section (1) of sec- 
tion 54, — If any person permitted to 
venter or return to the area from which 
he was directed to remove himself under 
sub-section (1) of. section 54, fails to ob- 
serve any condition imposed under that 
sub-section or by the bond executed by 
him thereunder, his bond shall be for- 
feited and any person bound thereby shall 
pay the penalty thereof or show cause 
to the satisfaction of the court why such 
penalty ‘should not be paid. 


138. No police officer to be liable to 


penalty or damage for. act done in good . 
faith in pursuance of duty. — No police 


officer shall be liable to any penalty or 
to ‘payment of any damages on account 
of an act done-in good faith in pursuance 
of or purported to be done in pursuance 
of any duty imposed or any authority 
conferred on him by any. provision of 
‘this Act or.any other law for the time 
being in force or any rule, regulation, 
order or direction made or given there- 
under. 


139. No public servant liable as alore: 
said for giving effect in good faith to any 
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rule, regulation, order or direction issued 


with - . apparent authority. — No publie 
servant or person duly appointed or ` 


authorised shall be liable to any penalty 


or to payment of any damages for giving ' 
effect in good faith to— 

(a) any order or direction issued with 
apparent authority by the Administrator 
or by a person empowered in that behalf 
under this Act; or 

(b} any rule or one made under 
this Act. - 


Explanation. -= In this- section, the 
expression “public servant? has the 
meaning assigned to it in section 21 of. 
the Indian Penal Code.. 


140. Bar to suits and prosecutions. —’ 


: (1); In any: case of alleged offence. by a 


police officer or other person, or ofa ~ 
wrong alleged to have been done by 
such police officer or other person, by 
any act déne under colour of duty or 
authority or in excess of any such duty: 
or authority, or wherein it shall appear — 
to the court that the offence or wrong. 
if committed or done was of the charac- 
ter. aforesaid, the prosecution or suit 
shall not be entertained and if entertain- 
ed. shall be dismissed if it is instituted, 
more than three months after the date 
of the act complained of: 


Provided that any such prosecution 
against a police officer or other person 
may be entertained by the court, if in-' 
stituted with the previous sanction of 
the Administrator, within one year from. 
the date of the offence. ' 

(2) In the case of an intended suit om 
account of such a wrong as aforesaid, the. 
person intending to sue shall give to the- 
alleged- wrongdoer not less than one. 
month’s notice of the intended suit with 
sufficient description of the wrong com-. 
plained of, and if no such notice has 
been given before the institution of. the 
suit, it shall be dismissed. 

(3) The plaint shall set forth that a 
notice as aforesaid has been served om 
the defendant and the date of such ser- 
vice and shall state what tender of amends, . 
if any, has been made by the defendant . 
and a copy of the said notice shall be, 
annexed to the plaint endorsed or ac- 
companied with a declaration by the 
plaintiff of the time and manner of ser-. 
vice thereof. 


141, Licences and written permissions. 
to specify conditions, etc, and to be 
signed. — (1) Any licence or written per- - 
mission granted under the provisions of 


1878 


this Act shall specify the period and 
locality for which, and the conditions and 
restrictions subject to which, the-same is 
granted, and shall be given under the 
signature of the competent authority. 


(2) Any licence or written permission 
granted under this Act may at any time 
be suspended or revoked by the compe- 
tent authority if any of its conditions or 
restrictions are infringed or evaded by 
the person to whom it has been granted, 
or if such person is convicted of any of- 
fence with respect to any matter to 
which such licence or permission relates, 


(3) When any such licence or written 
permission is suspended or revoked, or 
when the period for which the same was 
granted has: expired, the persons to 
whom the same was granted shall, for 
all purposes of this Act, be deemed ta 
be without a licence or written permis- 
sion, until the order for suspending or 
revoking the same is cancelled, or until 
the same is renewed, as the case may 
be. 


(4) Every person to whom any such 
licence or written permission has been 
granted shall, while the same remains in 
force, at all reasonable times, produce the 
same, if so required by a police officer. 


Explanation. — For the ‘purposes of 
this section any such „infringement or 
evasion by; or conviction of, a servant 
or other agent acting on behalf of the 
person to whom the licence or written 
permission has been granted shall be 
_ deemed to be infringement or evasion or, 

as the case may be, ‘conviction of, the 
person to whom such licence or written 
permission has been granted, 


142. Public.notices how to be given. 


— Any notification which may be public- 
ly promulgated, public notice required ta 
be given, order required to be notified 
publicly or proclamation required to be 
issued under any of the provisions of this 
Act shall be in writing, under the signa- 
ture of a competent authority and shall 
be published in the locality to be affect- 
ed thereby, by affixing copies thereof in 
conspicuous public places, or by pro- 
claiming the same with beat of drums 
or by advertising, the same in such local 
newspapers in Hindi, Urdu and. English, 
as the competent authority may deem fit, 
or by any two or more of the means and 
by any other means. it may think suit: 
able. 


143. Consent, ete, -of a competent: 
authority may be proved by... writing . 
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under its signature. — Whenever under 
this Act, the doing or the omitting to de 
anything or the validity of anything 
depends upon the consent, approval, dec- 
laration, opinion or satisfaction of the 
competent authority, a written document 
signed by the competent authority, pur- 
porting to convey or set forth such con-- 
sent, - approval, declaration, opinion or- 
satisfaction shall be sufficient evidence 
thereof. 


144, Signature on notices, etc, may” 


be stamped. — Every licence, _written- 
permission, notice or other documtent,. 
not being a summons or warrant or 


search warrant, required. by this-Act or 
by any rule or regulation made there~- 
under, to bear the signature of the Com- 
missioner of Police, shall be deemed to- 
be -properly signed if it bears a facsimile 
of his signature stamped thereon. 


145. Persons interested may seek to- 
annul, reverse or alter any rule or order. 
— (1) In the case of any rule or order- 
made by the Administrator under an» 
authority conferred by this Act and re~- 
quiring the. public or a particular class-: 
of persons to perform some duty or act,. 
or to conduct or order themselves or: 
those under their control in a manner 
therein described, it shall be competent 
for any person interested to apply to the- 
Administrator by a memorial to annul,. 
reverse, or alter the rule or order afore- 
said on the ground of its being unlaw-- 
ful, oppressive or unreasonable. 


(2) After such an application as afore-- 
said and the rejection thereof wholly or 
in part or after the lapse of four months: 
without an answer to such application or- 
a decision thereon published by the Ad- 
ministrator, it shall be competent for the- 
person interested and deeming the rule ' 
or order to be contrary to law to institute- 
a suit in the principal civil court of ori—- 
ginal jurisdiction against the Administra- 
tor for a declaration that the rule or 
order is unlawful either wholly or in: 
part. 

(3) -Where in any suit instituted u 
sub-section. (2) or on appeal therefrom, 
the court adjudges a rule or order to be- 
unlawful . the rule or order shall be an- 
nulled or so altered as to make it con- 
formbale to law. 


146. Powers of Commissioner of Police: 
under other Acts, — (1) The Commis- 
sioner of Police shall exercise all powers. 
and discharge all functions which may 
be exercised or discharged by a District. 
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“Magistrate under the Acts mentioned in 
Schedule I including the rules made 
¢<hereunder. 


(2) The Commissioner of Police may 
authorise any Additional Commissioner 
of Police, Deputy Commissioner of Police 
or Additional Deputy Commissioner of 
Police to exercise any of the powers or 
discharge any of the functions of the 
‘Commissioner of Police mentioned in 
sub-section (1) in accordamce with the 
general or Poe orders of the Admin- 
` astrator. 


. (3) The powers and functions of a 
District Magistrate under the Sarais Act, 
1867, shall” be exercised and discharged 
‘Dy the Administrator or such officer. as 
the Administrator may, by notification in 
the Official Gazette, authorise in this be- 
Half. 


147. Power to make rules. — (1) The 
Administrator may make rules for carry- 
dng out the purposes of this Act. ` 
¿ (2) in particular and without preju- 
dice to the generality of the foregoing 
‘ower, such rules may provide for all 
or any of the following marters: name~ 
4y:— 

(a) recruitment to, and the pay, al- 
fowances and all other conditions of ser- 

“vice of the members of, the Delhi police 
' vunder clause (b) of section 5; 


(b) the manner of publication, under 
sub-section (2) of section 17, by the Com- 
missioner of Police, of the names of 
special police officers appointed under 
-that section; 

(c) awarding of any of the  punish- 
ments referred to in sub-section (1) or 
sub-section (2) of section 21 to any ‘police 
Officer ef subordinate rank; 


(d) procedure for aware punish~ 
ments under section 22; 


(e) form of Discharge Certificate under 
sub-section (8) of section 25; 

(f) determination of the cost of em- 
pleying additional police under sub~sec- 
tion (2) of section 38; a 

(g) manner of taking measurements 
and photographs under section 55° of .a 
person against whom an order has been 
made under section 46, section 47 or sec- 
tion 48; 

(h) manner of constituting Defence 
Societies under sub-section (1) of section 
‘38; 

(i) form of receipt to be given in res- 
pect of any article detained under sec- 
‘tion 62; 
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' (j) the authority to whose satisfaction 
claims are to be established under sub- 
section (2) of section 69 and the form 
and manner in which claims may be 
made under that sub-section, the proce- 
dure for dealing with such claims and 
all other matters connected therewith 
under sub-section (3) of that section; 


(k) payment to any police officer or 
division among two or more police offi- 
cers the whole or any portion of any 
reward, forfeiture or penalty, under the 
proviso to section 132; 


(1) any other matter which has to be, 
or may be, prescribed, or provided for 
by rules, under this Act. 


148. Notification of rules and regula- 
tions in the Official Gazette and laying of 
rules and regulations. — (1) Every rule 
and regulation made under this Act shal] 
be made by notification in the Official 
Gazette. 

(2) Every rule and regulation made 
under this Act shall be laid, as soon as 
may be after it is made, before each 
House of Parliament, while it is in ses- 
sion, for a total period of thirty days 
which may be comprised in one session 
or in two or more successive sessions, 
and if, before the expiry of the session 
immediately following the session or the 
successive sessions aforesaid, both Houses 
agree in making any modification in the 
rule or regulation, as the case may be, or 
both Houses agree that the rule or regu- 
lation should not be made, the rule or 
regulation shall thereafter have effect 
only in such modified form or be of ne 
effect, as the casemay be; so however, 
that any such modification or annulment 


‘shall be without prejudice to the vali- 


dity of anything previously done under 
that rule or regulation. 

. (3) Every rule and regulation made 
under this Act shall also be laid before 
the Metropolitan Council of Delhi. 

149. Cesser of operation of certain 


. enactments and savings, — (1) On the 


commencement of this Act the enact- 
ments specified in Schedule JI shall cease 
to be in force in Delhi: 

Provided’ that— . 

(i) all rules and standing orders made 
(including the Punjab Police Rules, as in 
force in Delhi), appointments made, 
powers conferred, orders made or passed, 


` directions and certificates issued, consent, 


permit, permission or licence given, sum- 
mons or warrants issued or served, per- 
sons arrested or detained or discharged 
on bail or bond, search warrants issued, - 
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bonds forfeited and penalties incurred 
under any such. enactment shall, in so 
far as they are consistent with this Act, 
‘be deemed to have been respectively 
made. conferred, passed, given, issued, 
served, arrested detained, discharged, for- 
feited or incurred under this Act; 

(ii) all references in any enactment to 
any of the provisions of the enactments 
so ceasing to be in force shall, in rela- 
‘tion to Delhi, be comstrued as references 
to the corresponding provisions oi this 
Act; . 

(2) The cesser of operation nace sub- 
section (1) of an enactment specified in 
Schedule II shall not affect — 

(a) the validity, invalidity, effect or 
consequence of anything done or suffered 
‘to be done thereunder before the com- 
mencement of this act; 

(b) any right, privilege, obligation or 
liability already acquired, accrued or in- 
curred thereunder before. such com- 
‘mencement; 

(c) any penalty, forfeiture or punish- 
ment incurred or inflicted in respect of 
any act thereunder before such com- 
mrencément; 


(d) any investigation, legal proceed- . 


ing.or remedy in respect of such right, 
privilege, obligation, liability, - penalty, 
forfeiture or punishment; or 

(e) any -legal proceeding thereunder 
pending in any court or before any off- 
eer immediately before such commence- 


ment or anything done or suffered to be. 
done in the course of such proceedings, ` 


and any such proceeding or any appeal 


‘or revisional proceedings arising out of 


such proceeding shall, save as otherwise 
expressly provided in section 150 be in- 
stituted, continued or disposed of, as the 


case may be, as if this Act had not been ~ 


enacted, j 


'-150. Police force functioning in Delħi 
immediately before the commencement of 
this Act to be deemed to be police force 
constituted under this Act. — Without 
prejudice to the provisions contained in 
section 149, — . 

* (a) the police force functioning in 
Delhi immediately before the commence- 
ment of this Act (hereafter in this sec- 
tion referred to as the existing police 
force) shall, on such commencement, be 
deemed to be police force constituted 
under this Act and every member of 
the existing police force holding the of- 
fice mentioned in column (1) of Schedule 
Iii, immediately before such com- 
mencement, shall .be deemed to 


`“; 
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be appointed, on such commence- 
ment, to the office mentioned in the cor- 
responding entry in.column (2) of that 
Schedule; 

(b) all proceedings (including proceed- 
ings by way of investigations) pending 
before any police officer of the existing 
police force, immediately before the com- 
mencement of this Act shall on such com- 
mencement be deemed to be proceedings 
pending before him in his capacity as 
the holder of the office to which he is 
deemed to be appointed under clause (a) 
and shall be dealt with accordingly; ` 

(c) where any power or function 
which may be exercised or discharged 
under any law by a District Magistrate 
or Executive Magistrate immediately be- 
fore the commencement of this Act has 
been conferred on the Commissioner of 
Police or any other police officer by or 
under this Act, all proceedings in rela- 
tion to or arising from the exercise of such 
power or the discharge of such function 
pending immediately before such confer-, 
ment before the District Magistrate, or 
the Executive Magistrate, as the case 
may be, shall, on the conferment of such 
power or function on the Commissioner 
of Police or other police officer stand 
transferred to the Commissioner of Po- 
lice or other police officer, as the case 
may be, and the officer to whom such 
proceedings stand so transferred shall 
either proceed de novo or from the stage 
of such transfer. 


151. Power to remove difficulties. — 
(1) If any difficulty arises in giving effect 
to the provisions of this Act in conse; 
quence of the transition to the said pro~ 
visions from the provisions of the enact- 
ments mentioned -in - Schedule II, the 
Central Government may, by notification 
in the Official Gazette, make such provi- 
sions as appear to it to be necessary or 
expedient for removing the difficulty : 

Provided that no such notification shal] 
be issued after the expiry of two years 
from the commencement of this Act. 

(2) Every notification issued under 
this section shall, as soon as may- be 
after it is issued, be laid before each 
House of Parliament. 

152. Repeal and saving. — (1) The 
Delhi Police Ordinance, 1978 is hereby - 
repealed. 

(2) Notwithstanding such ‘repeal, ahy- 
thing done or any action taken under the .- 
Ordinance so repealed shall be deemed 
to have been done or taken under the 
corresponding provisions of this Act, 
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SCHEDULE I 
[See section 146 (1)] . 
PART I 
CENTRAL ACTS 


l1. The Press 
Books Act, 1867. 


and Registration of 


2. The Indian Explosives Act, 1884. 
3. The Indian Lunacy Act, 1912. 

4. The- Poisons Act, 1919.- 

o. The Police (Incitement to Disaf- 


fection) Act, 1922. 


6. The Cinematograph Act, 1952. 

7. ‘The Suppression of Immoral Traffic 
in Women and Girls Act, 1956. 

& The Arms Act, 1959. 

9. The Prevention of Cruelty to Ani- 


mals Act, 1960. 


PART II 
DELHI ACT AND ACTS EXTENDED 
TO DELHI 
1. The. Madras Restriction of Habitual 
Offenders Act, 1948, as in force in Delhi. 
2. The Punjab Security of State Act, 
1953, as in force in Delhi. 


3. The Madras Dramatic Performan- 


' “ces Act, 1954, as in force in Delhi. 


4. The 
1955. 


Delhi Public Gambling Act, 


5. The Bombay Prevention of Begging 
Act, 1959, as in force in Delhi. 


- SCHEDULE II 
(See section 149) 


BE 


Short title 


The Polce Act, 1861. 
Section 40 of the Pun- 


jab Laws Act, 1872, as 


XXII 


in force in Delhi. 

The provisions of the 
Bombay 
1951, as 


Police Act, 
in force in 


Delhi. 





SCHEDULE I 
(See section 15u) 
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Designation of offcer in 
the Delhi'police 


(1) 


1. Inspector General of 
Police. 

2. Deputy Inspector. 
General of Police. 

3. Superintendent of 


Police 
4. Assistant. Inspecto- 
General of Police, 


D. Additional Superin- 
tendent of Police. 

6, Assistant Supertnten- 
Gent of Police 

7. Deputy Superinten- 
dent of Police 


Posis to which the 

officers of the Delhi 

police shall be deemed 
to be appointed. 


(2) 


Commissioner of Police, 


Additional Commis. 
sioner of Police. 
Depvty - Commissioner 
of Police, 
Repel Commissioner 
cf Police. 


Additional Deputy Com. ' 


missioner of Police, 
Assistant Commissioner 
of Police 
Assistant Commissioner 
~ of Police, 





A. I. R. 


THE APPROPRIATION (NO. 4) 
ACT, 1978 
[Act No. 35 of 1978] 

(30th August, 1978] 

An Act to authorise payment and appro- 
priation of certain further sums from 
and out of the Consolidated Fund of 
India for the services of the financial 
year 1978-79, 


(The text of the Act not prined). 


THE TOBACCO BOARD (AMENDMENT) 
ACT, 1978 


[Act No. 36 of 1978]* 
[30th August, 1978.] 


An Act to amend the Tobacco Board Act, 

1975. 

Be it enacted by Parliament in the 
Twenty-ninth Year of the Republic of 
India as follows :— 

i. Short title. —- This Act may be 
called THE TOBACCO BOARD (AMEND- 
MENT) ACT, 1978. . 

2. Amendment of section 4. — In sec- 
tion 4 of the Tobacco Board Act, 1975 
(hereinafter referred to as the principal 
Act), — l 
' {aì for sub-section (3), the following 
sub-section shall be substituted, name- 
ly i— 


(3) The head office of the Board 
shall be at Guntur in the State 
of Andhra Pradesh and the Board 


may, with the previous approval of the 
Central Government, establish offices or 
agencies at other places in or outside 
India.”; 

(b) in sub-section (4),— 

(A) in clause (c),— . 

(i) for the word “seven”, the word 
“eight” shall be substituted; 

(ii) in sub-clause (vi), the word ‘‘and’” 
occurring at the end shall be omitted; 


(iii) after sub-clause (vi), the following 
sub-clause shall be inserted, namely :— 

(via) the Government of Gujarat; 
and”: ; 

(B) in clause (d), for the words “other 
than the States of Andhra Pradesh and 
Karnataka”, the words “other than the 


(*) Received the assent of the- President 
on 30-8-1978, Act published in Gaz. of 
India; 30-8-1978, Part II-S. 1, Ext. 
p. 479. 

For Statement of Objects and Rea- 
sons, see Gaz, of India; 4-5-1978 Part II- 
5. 2, Extra p. 466. 
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States of Andhra’ Pradesh, Gujarat and 
Karnataka” shall be substituted. 

3. Amendment of section 8. — In sec- 
tion 8 of the principal Act, in sub-sec- 
tion (2), after clause (c), the following 
clause shall be inserted, namely :— 

“(ee) establishment by the Board of 


auction platforms, with the previous © 


approval of the Central Government, for 
the sale of virginia tobacco by registered 
growers or curers,. 
the Board as an auctioneer at auction 
platforms established by or registered 
with it subject to such conditions as may 


be specified by the Central Government;”.” 


4. Amendment of section 13. — 
in section 13 of the principal Act, the 
words “or established by the Board under 
this Act” shall be inserted at the end. 


5. Insertion of new section 144, — 
After section 14 of the principal Act, 
the following section shall be inserted, 
namely :— 


“14A. Power to lévy fees. — (1) Where 
virginia tobacco is sold at any auction 
platform established by the Board under 
this Act, it shall be competent for the 
Board or for any officer of the Board 
authorised by it in this behalf to levy 
fees, for the services rendered by the 
Board in relation to such sale, at such 
rate not exceeding two per cent, of the 
value. of such tobacco as the Central 
‘Government may, from time to time, by 
notification in the Official Gazette, 
Specify. 

(2) The fees levied under iseci 
(1) shall be collected by the Board or 
such officer, equally from the seller of the 


virginia tobacco and the purchaser of — 


such tobacco, in such manner as may be 
prescribed.” 

6. Amendment of 32. 0 = 
In section 32 of the principal Act, in 
‘sub-section (2), after clause (h), the fol- 
lowing clause shall be inserted, namely:— 

“(hh) the manner of collection of- fees 
‘under sub-section (2) of section 14A;”. 


7. Amendment of Act 26 of 1975. — 
“In the Tobacco Cess Act, 1975,— 

_ (a) in section 2, in sub-section (1),— 

(i) clauses (a) and (b) shall be re-let- 
‘tered as clauses (b) and (c). respectively 
‘and before clause (b) as so re-lettered, 
‘the following clause shall be inserted, 
mamely :— 

‘(a) “auction - platform” means an 
auction platform registered with the 
“Board in accordance with the rules made 
‘under the Tobacco Board Act, 1975 or 


section 
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established by the Board under that 
Act;’; 

(ii) clause (c) shall be omitted; 

(b) in section 3, for the words “a 
registered auction platform” wherever 
they occur, the words “an auction plat- 
form” shall be substituted. , 


THE PRESS COUNCIL ACT, 1378 
(Act No. 37 of 1978) 
(7th September, 1978.} 
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. ‘THE PRESS COUNCIL ACT, 1978 
[Act 37 of 1978]* 
[7th September, 1978.] 


An Act to establish a Press Council for 
the purpose of preserving the freedom 
of ‘the Press and of maintaining and 
improving ‘the standards of. newspapers 
and news agencies in India, ; 

Be’ it enacted by Parliament in ‘the 

Twenty-ninth Year of the Republic of 

Enda as follows':— , 


CHAPTER I 


PRELIMINARY 

1. Short title and extent. — (1) This 
Act may be called THE PRESS COUN- 
CIL ACT, 1978, 

(2) It extends to the-whole of India. 

2. Definitions. — In this Act, unless 
the context otherwise requires, — 

(a} “Chairman” means the Chairman 
of the Counci; 
. (b) “Council” means the Press Coun- 
cil of India established under section 4; 
_{c)} “member” 
the Council and includes its Chairman; 

(d) “prescribed” means prescribed ‘by 
rules made under this Act; ' 


(e) the expressions ` “editor” aa 
“newspaper” have the meanings respec- 
tively assigned to them-in the Press and 
Registration of Books Act, .1867, and the. 
expression “working journalist” has the 
meaning assigned to it in the Working 
Journalists and other Newspaper Emplo- 
yees (Conditions of Service) and Miscel-~ 
laneous Provisions Act, 1955. - 4 

3.- Rule -of `- construction - respecting 
enactments not extending to the State of 
Jammu: and Kashmir or Sikkim. — 
Any reference in this Act to a law which 
is not in force in the State of Jammu 
and. Kashmir or Sikkim shall, in, relation 


to that State,’ be construed as a reference ' 


to the corresponding law, if any, in force 
In that State. 


CHAPTER II 


ESTABLISHMENT OF THE 
PRESS COUNCIL 
-4. Incorporation of the Council. — 
(1) With effect from such date as the 





{*) Received the assent of the President 
en 7-9-1978, Act published in Gaz. of 
‘India; 8-9-1978, Part II-S, 1, Ext. p. 487, 
_ For Joint Committee Report see Gaz. 
" of India, 17-7-1978, P. II-S. 2, Ext. 
lop 687. 2 
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means a member of 


A.L R: 


Central Government may, by notification 
in the Official Gazette, appoint, there 
shall be. established a Council by the 
name of the Press Council of India. 


~ (2) The said Council shall be a body 
corporate having perpetual succession: 
and a common seal and shall by the said: 
mame sue and be sued. 


5.- Composition of the Council. 
(1) The Council shall consist of a Chair~, 
man and twenty-eight other members. 


(2) The Ghairman shall be a person 
nominated by a Committee consisting of 
the Chairman of the Council of States 
(Rajya Sabha), the Speaker of the House 


—k. 


. of the People (Lok Sabha) and a person 


elected by the members of the Counci 
under sub-section (6) and the nomination’ 
so made shall take effect from the date 
on which it is notified by the Centrah 
Government in the Official Gazette. 

(3) Of the other members— 

(a) thirteen shall be nominated in. ac- 
cordance with such procedure as may be 
prescribed from .among the working 
journalists, of whom six shall be editors 
of newspapers and the remaining sever, 
shall be working journalists other than 
editors, so, however, that the number of 
such editors and working journalists 
other than editors in relation to news- 
papers published in Indian languages 
shall be not less than three and. four 
respectively; 


(b) six shall be nominated in seed 

ance with such procedure as may be pre- 
scribed from among persons who own or 
carry on the business of management of. 
newspapers, so, however, that there shalt 
be two representatives from each of the . 
categories of hig newspapers, medium 
newspapers and small newspapers; . 
(c). one shall be nomniated in accord- 
ance with such procedure as may be 
prescribed from among persons who 
manage news agencies; 

(d) there shall be persons having 
special knowledge or practical experience 
in respect of education and science, law, - 
and literature and culture of whom res- 
pectively one shall be nominated by the 
University Grants Commission, one by 
the Bar Council of India and one by the . 
Sahitya Academy; 

(e) five shall be members of. Parlia- 
ment of whom three shall be nominated 
by the Speaker from among the. members - 
of the House of the People (Lok Sabha} 
and two shall be nominated by the Chair- 
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man of the Council of States 
Sabha) from among its members: 


‘Provided that no working journalist 
who owns, or carries on the business of 
management of, any newspaper shall be 
eligible for nomination under clause (a): 


Provided further that the nominations 
under clause (a) and clause (b) shall be 
so made that among the persons nomi- 
nated there is not more than one person 
interested in any newspaper or group of 
newspapers under the same control or 
management, Š 


Explanation. — For the purposes of 
clause (b), a “newspaper” shall be deem- 
ed. to be— 

(i) “big newspaper” if the total cir- 
culation of all its editions exceeds fifty 
thousand copies for each issue; 

(ii) “medium newspaper” if the total 
circulation of all its editions exceeds fif- 
teen thousand copies but does not exceed 
fifty thousand copies for each issue; 


(iii) “small newspaper” if the total 
circulation of all its editions. does not 
exceed fifteen thousand copies for ean 
sue. 


(4) Before making ‘any OEE 
under clause (a), clause (b) or clause (c) 
of sub-section (3), the Gentral Govern- 
‘ment in the case of the first Council and 
the retiring Chairman of the previous 
Council in the case of any subsequent 
Council shall, in the prescribed manner, 
invite panels of names comprising twice 
the number of members to be nominated 
from such associations of persons of the 
categories referred to in the said clause 
(a), clause (b) or clause (c) as may be 


(Rajya 


notified in this behalf by the Central, 


Government in the case of the first Coun- 
cil and by the Council itself in the case 
of subsequent Councils: i 

Provided that where there is no asso- 
ciation of persons of the category refer- 
red to in the said clause (c), the panels 
of names shall be invited from such news 
agencies as may be notified as aforesaid. 


(5) The Central Government shall 
motify the names of persons nominated 
as members under sub-section (3) in the 
Official Gazette and every such nomi- 
nation shall take effect from the date on 
which it is notified. 


(6) The members of the Council noti- 


fied under sub-sec. (5) shall elect from 
among themselves in accordance with such 
procedure as may be prescribed, a. per~ 
son to be a member of the 
referred to in sub-section (2) and a meet- 
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ing of the members of the Council for 
the purpose of such election shall be 
presided over by a person chosen from 


among - themselves. à 
6.. Term of office and jerene of 
members, — (1) Save as otherwise pro- 


vided in this section, the Chairman and 
other members shall hold office for a 
period of three years: 

Provided that the Chairman shall con- 
tinue to hold such office until the Coun- 
cil is reconstituted im accordance with 
the provisions of section 5 or for a period 
of six months whichever is earlier. 


(2) Where a person nominated as @ 
member under clause (a), clause (b) or 
clause (c) of sub-section (3) of section 5 
is censured under the provisions of sub- 
section (1) of section 14, he shall cease ta 
be a member of the Council. 


(3) The term of office of a member 
nominated under clause (e) of sub-section 
(3) of section 5 shall come to an end as 
soon as he ceases to be a member 
of the House from which he was nomi- 
nated.’ 


(4) A member shall be deemed to 
have vacated his seat if he is absent 
without excuse, sufficient in the opinion 
of the Council, from three consecutive 
meetings of the Council, 


(5) -The Chairman may resign his 
office by giving notice in writing to the 
Central Government, and any other 
member may resign his office 
by giving notice in writing to the 
Chairman, and upon such resignation 
being accepted by the Central Govern- 
ment, or as the case may be, the Chair- 
man, the Chairman or the member shall 
be deemed to have vacated his office. 


(6) Any vacancy arising under sub- 
section: (2), sub-section (3), sub-section (4): 
or sub-section (5) or otherwise shall be- 
filled, as soon as may be, by nomination: 
in the same manner in which the mem-~ 
ber vacating office was nominated an 
the member so nominated shall hold 
office for the remaining period in which. 
the member in whose place he is nomi- 
nated would have held office. 

(7) A retiring member shall be eligible 
for re-nomination for not more tham 
one term. 

7. Conditions of service of members.. 
— (1) The Chairman shall be a whole- 
time .officer and shall be paid such salary 
as the Central Government may think. 
fit; and the other members shall receive 
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such allowances or fees for attending the. 


meetings of the Council, as may be pre- 
„scribed. 

(2) Subject to the provisions of sub- 
ssection (1), the conditions of service of 
members shall be such as may be pre- 
scribed. 

(3) It is 
“office of a member of the Council shall 
mot disqualify its holder for being chosen 
as, or for being, a member of either 
House of Parliament. 


8. Committees of the Council. — 
{1) For the purpose of performing its 
“functions under this Act, the Council 
“may constitute from among its members 
such committees for general or special 
ypurposes as it may deem necessary and 
every committee so ‘constituted shall 
perform such functions as are assigned 
‘to it by the Council. 

(2) The Council shall have the power 
to co-opt as members of any committee 
constituted under sub-section (1) such 
other number of persons, not being mem- 
hoers of the Council, as it thinks fit. 


(3) Any such member shall have the 
wright to attend any meeting of the com- 
“mittee on which heis so co-opted and to 
‘take part in the discussions thereat, but 
shall not have the right to vote and shall 
‘not be a member for any other purpose. 


9. Meetings of the Council and com- 
~mittees. — The Council or any committee 
‘thereof shall meet at such times and 
places and shall observe such rules of 
procedure in regard to the transaction of 
“business at its meetings as may be pro- 
-vided by regulations made under this 
Act, 


10. Vacancies among members or 
‘defect in the constitution not to invali- 
"date acts and proceedings of the Council. 
— No act or proceeding of the Council 
shall be deemed to be invalid by reason 
‘merely of the existence of any vacancy, 
in, or any defect in the constitution of 
‘the Council. 


11. Staff of the Council. — (1) Subject 
to such rules as may be made by the 
Central Government in this behalf, the 
Council may appoint a Secretary and 
such other employees as it may think 
necessary for the efficient performance 
of its functions under this Act. 


(2) The terms and conditions of 
‘service of the employees shall-be such 
as may be determined by regulations. 
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12. Authentication of orders and other 
instruments of the Council. — All orders 
and decisions of the Council shall be 
authenticated by the signature of the 
Chairman or any other member authoris- 
ed by the Council in this behalf and 
other instruments issued by the Council 
Shall be authenticated by the signature 
of the Secretary or any other officer of 
the Council authorised in like manner in 
this behalf. 

CHAPTER {II 
POWERS AND FUNCTIONS 
OF THE COUNCIL 

13. Objects and functions of the 
Council. — (1) The objects of the Council 
shall be to preserve the freedom of the 
Press and to maintain and improve the 
standards of newspapers and néws agen- 
cies in [ndia. 

(2) The Council may, in furtherance 
of its objects, perform the following 
functions, namely :-—— 

(a) to help newspapers and news 
agencies to maintain their independence; 

(b) to build up a code of conduct for 
mewspapers, news agencies and journa- 
lists in accordance with high professional 
standards; 

(c): to ensure on the part of news- 
papers, news agencies and journalists, the 
maintenance of high standards of public 
taste and foster a due sense of both the 
rights and responsibilities of citizenship; 

(d) to encourage the growth of a sense 
of responsibility and public service 
among all those engaged in the profession 
of journalism; 

(e) to keep under review any. deve- 
lopment likely to restrict the supply. and 
dissemination of news of publie interest 
and impertance; 

(f) to keep under review cases of 
assistance received by any newspaper or 
news agency in India from any foreign 
source including such cases as are refer-' 
red to it by the Central Government or 
are brought to its notice- by any indivi- 
dual, association of persons or any other 
organisation : 

Provided that nothing in this clause: 
shall preclude the Central Government 
from dealing with any. case of assistance 
received by a newspaper or news agency 
in India from any foreign source in ped 
other manner it thinks fit; 


(g) to undertake studies of jensen 
newspapers, including those brought out 
by any embassy or other representative 
in India of a foreign State, their circu- 
lation and impact. 
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Explanation. — For the purposes of 
‘this clause, the expression “foreign State” 
thas the meaning assigned to it in section 
874 of the Code of Civil Procedure, 
1908; 


(h) to promote a proper functional 
relationship among all-classes of persons 
“engaged in the production or publication 
“of newspapers or in news agencies: 

Provided that nothing in this clause 
-shall be deemed to confer on the Council 
any functions in regard to dispute to 
which the Industrial Disputes Act, 1947, 
applies; 

(i) to concern itself with developments 
such as concentration of or other aspects 
“of ownership of newspapers and news 
agencies which may affect the td a 
“dence of the Press; 


(j) to undertake such studies as may 
be éntrusted to the Council and to ex- 
press its opinion in regard to any matter 
referred to it by the Central Govern- 
ment: 

(k) to do such other acts as may be 
incidental or conducive to the discharge 
of the above functions. 


14. Power to censure. 
on receipt of a complaint made to it or 
otherwise, the Council has reason to be- 
tieve that a newspaper or news agency 
has offended against the standards of 
journalistic ethics or public taste or that 
‘can editor or a working journalist has 
committed any professional misconduct, 
the Council may, after giving the news- 
paper, or news agency, the editor or 
journalist concerned an opportunity of 
being heard, hold an inquiry in such 
manner as may be provided by regula- 
tions made under this Act and, if it is 
satisfied that it is necessary so to do, it 
may, for reasons to be recorded in writ- 
dng, warn, admonish or censure the news- 
paper, the news agency, the editor or the 
journalist or disapprove the conduct of 
the editor or the journalist, as the case 
may be: 


Provided that the Coumcil may not 
take cognizance of a complaint if in the 
‘epinion of the Chairman, there is no 
sufficient ground for holding an inquiry. 


(2) If the Council is of the opinion 
that it is necessary or expedient in the 
public interest so to do, it may require 
any newspaper to publish therein in such 
manner as the Council thinks. fit, any 
particulars relating to any inquiry under 
this section against a newspaper or news 


agency, an editor or a journalist working 
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therein, including the name of such news~ 
paper, news agency, editor or fournalist, 

(3) Nothing in sub-section (1) shall be 
deemed to empower the Council to hold 
an inquiry into any matter in respect of 
which any proceeding is pending in a 
court of law. , 

(4) The dėcision of the Council under 
sub-section (1), or sub-section (2), as the 
case may be, shall be final and shail not 
be questioned in any court of law. 


15. General powers of the Council, — 
(1) For the purpose of performing. its 
functions or holding any inquiry under 
this Act, the Council shall have the same 
powers throughout “India as are vested in 
a civil Court while trying: a suit under- 
the Code of Civil Procedure, 1908, in res- 
pect of the following matters, namely : — 

(a) summoning and enforcing the 


attendance of persons and examining 
them on oath; 
(b) requiring the discovery and in- 


spection of documents; 

(c) receiving evidence on affidavits; 

(d) requisitioning any public record 
or copies thereof from any court or 
office; 

(e) issuing commissions for the exa- 
mination of witnesses or documents; and 


(f) any other matter, which may be 
prescribed. 


(2) Nothing in sub-section (1) shall be 
deemed to compel any newspaper, news 
agency, editor or journalist to disclose 
the source of any news or information 
published by that newspaper or received 
or reported by that news agency, editor 
or journalist. 


(3) Every inquiry held by the Council 
shall be deemed to be a judicial proceed- 
ing within the meaning of sections 193 
and 228 of the Indian Penal Code. 


(4) The Council may, if it considers it 
necessary for the purpose’ of carrying 
out its objects or for the performance of 
any of its functions under this Act, make 
such observations, as it may think fit, in 
any of its decisions or reports, respecting 


„the conduct of any: authority, including: 


Government. 


16. Levy of fees. — (1).The Council 
may, for the purpose of performing its 
functions under this Act, levy such fees, 
at such rates and in such manner, as: 
may be prescribed, from registered news- 
papers and news agencies and different 
rates may be prescribed for different’ 
newspapers having regard to their circus 
ace and. other - ‘matters, 


W 
ee | 
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(2) Any fees payable to the Council 
under sub-section (1) may be recovered 
as an arrear of land revenue. 


17. Payments to the: Council. 
Central Government may, after due ap- 





‘propriation made by Parliament by law 


in this behalf, pay to the Council by way 
of grants such sums of money as the 
Central Government may consider neces- 
sary for the performance of the functions 
of the Council under this Act. 


18. Fund of the Council. — (1) The 
Council shall have its own fund, and the 
fees collected by it, all such sums as 
may, from time to time, be paid to it by 
the Central Government and all grants 
and advances: made to it by any other 
authority or person shall be credited to 
the Fund and all payments by the Coun- 
cil shall be made therefrom. 

(2) All moneys belonging to the Fund 
shall be deposited in such banks or in- 
vested in such manner as may, subject 
to the approval of the Central Govern- 
ment, be decided by the Council. 


(3) The Council may spend such sums 
as it thinks fit for performing its func- 
tions under this Act, and such sums shall 
be treated as expenditure payable out of 
the Fund of the Council. 

19. Budget. — The Council shall pre- 
pare, in such form and at such time each 
year as may be prescribed a budget in 
respect of the financial year next ensuing 


. showing the estimated receipts and ex- 


- a 


penditure, and copies therèof shall be for- 
warded to the Central Government. 


20. Annual report, — The _ Council 
shall prepare once every year, in such 
form and at such time as may be pre- 


scribed, an annual report, giving a sum- 


mary of its activities during the previous 


- year, and giving an account of the stand- 


ards of newspapers and news agencies 
and factors ‘affecting them, and copies 
thereof, together with the statement of 
accounts audited in the manmer prescribed 
under section 22 shall be forwarded to 
the Central Government and the Govern- 
ment shall cause the 
before both Houses of Parliament. 


21. Interim reports, — Without pre- 
judice to the provisions of section 20, the 
Council may prepare at any time during 
the course of a year, a report giving a 
summary of such of its activities during 
the year as it considers-to be of public 


_ importance and copies thereof shall be 


forwarded to the Central Government 


and the Government.shall cause the same: 
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to be laid before both Houses of Parlia- 
ment. - 

22. Accounts and audit. —. The ac- 
counts of the Council shall be maintain-- 
ed and audited in such manner as may, 
in consultation with the Comptroller andi 
Auditor-General of India, be prescribed. 


CHAPTER IV 
Miscellaneous 
23. Protection of action taken in good 
faith. — (1) No suit or other legal pro- 
ceeding ‘shall lie agaimst the Council or 
any member thereof or any person acting. 
under the direction of the Council in 
respect of anything which is in good faith: 
done or intended to be done under this. 


Act. 


(2) No suit or other legal proceeding.. 
shall le against any newspaper in res- 
pect of the publication of any matter- 
therein under the authority of the Coun— 
cil. 

24. Members, etc., to be public ser- 
vanis. — Every member of the Council 
and every officer or other employee- 
appointed by the Council shall be deem- 
ed to be a publice servant within the 
meaning of section 21 of the Indian Penal 
Code. a 
` 25. Power to make rules. — (1) The- 
Central Government may, by notification: 
in the Official Gazette, make rules to 
carry out the purposes of this Act: 

Provided that when the Council has- 
been established, no such rules shall be 
made without consulting the Council 

(2) In particular, and without ,preju- 
dice to the gemerality. of the foregoing: 


‘power, such rules may provide for all or- 


any of the following matters, namely :— 

(a) the procedure for nomination of 
members of the Council under clauses. 
(a), (b) and (c) of sub-section (3) of sec-- 
tion 5; 

°- (b) the manner in which panels of 
names may be invited under sub-section. 
(4) of section 5; 

(c) the procedure for’ election of a: 
member of the Committee referred to in. 
sub-section (2) of section 5 under sub- 
section (6) of that section; 

(d) the allowances or fees to be paid’ 
to the members of the Council for at- 
tending the meetings of the Council, and: 
oher conditions of service of. such mem— 
bers under sub-sections (1) and (2) of 
section 7; 

(e) the appointment of the Secretary 
and other employees of the Council under- 
section 11; ` 

(f) the matters referred to in clause- 
(f) of sub-section (1) of section 15; A 


s . 
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.(g) the ‘rates at which fees may be 
levied by the Council under section 16 
and the manner in which such: fees may. 
be levied; 

(h) the form in which, and the time 
within which, the budget and annual re- 
port are to be prepared by the Council 
under sections 19 and 20 respectively; 

(i) the manner in which the accounts 
of the Council are to be maintained and 
audited under section 22. 

(3) Every rule made under this sec- 
tion shall be laid, as soon as may be 
after it is made, before each House of 
Parliament, while it is in session, for a 
total period of thirty days which may be 
comprised in one session or in two or 
more successive sessions, and if, before 
the expiry of the session immediately 
following the session or the successive 
sessions aforesaid, both Houses agree in 
making any modification in the rule or 
both Houses agree that the rule should 
not be made, the 
have effect only in such modified form 
or be of no effect, as the case may be} 
so, however, that any such modification 
or annulment shall be without prejudice 
to the validity of anything previously 
done under that rule. 

26. Power to make regulations. — 
The Council may make regulations not 
inconsistent with this Act and the rules 
made thereunder, for— 

(a) regulating the meetings of the 
Council ‘or any committee thereof and 
the procedure for conducting the busi- 
ness thereat under section 9; 

(b) specifying the terms and conditions 
of service of.the employees, appointed by 
the Council, under sub-section (2) of sec- 
tion 11; 

(c) regulating the manner of holding 
any inquiry under this Act; 
= (d) delegating to the Chairman or the 
Secretary of the Council, subject to such 
conditions as it may think fit to impose, 
any of its powers under sub-section (3) 
of section 18; 

(e) any other matter for which pro- 
vision may be made by regulations under 
“this Act: 

Provided that the regulations made 
under clause (b) shall be made only with 
the prior approval of the Central Gov- 
ernment. - 

27. Amendment of Act 25 of 1867. — 
In sub-section (1) of section 8C of the 
Press and Registration of Books Act, 
1867. for the words “consisting of a 
Chairman and another member to be 
appointed by the Central Government”, 
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the words and figures “consisting of a 
Chairman and another member to be 


- nominated by the Press Council of India, 


established under secti6n 4 of the Press 

Council Act, 1978, from among its mem- 

bers” shall be substituted, 

THE REPEALING AND' AMENDING 
ACT, 1978 


(Act No. 38 of 1978)* 
[26th November, 1978] 


An Act to repeal certain enactments and 
to amend certain other enactments. 


Be it enacted by Parliament in the Twenty. 
ninth Year of the Republio of India ag fol. 
lowa :— 

1. Short title. — Thig Act may be called 
THE REPEALING AND AMENDING ACT, 
1978. 

2. Repeal of certain enactments. — 
The enactments specified in tha Firat Sche- 
dule are hereby repealed to the extent men- 
tioned in the fourth column thereof. | 

Explanation, — In this section and in gec- 
tion 4, “enactment” includeg the Indian Union 
Police Force Regulation, 1358 Fasli. 

3. Amendment of certain enactments.— 
The enactments specified in the Second Behe- 
dule are hereby amended to the extent and 
in the manner mentioned in the fourth 
column thereof. 

4. Savings. — The repeal by this Act of 
any enactment shall not affect any other enact- 
ment in which the repealed enactment has 
been applied, incorporated or referred to; 

and this Act shall not affect the validity, 
invalidity, effect or consequences of anything 
already done or suffered, or any right, title, 
obligation or liability already acquired, ac. 
crued or incurred or any remedy or proceed. 
ing in respect thereof, or any relesge or dis. 


- charge of or from any debt, penalty, obligation, 


liability, claim or demand, or any indemnity 
already granted, or the proof of any past act 
or thing} 


nor shall this Act affect any principle or 


rule of law, or established jurisdiction, form 


or course of pleading, practice or procedure, 
Or existing usage, custom, privilege, restric- 
tion, exemption, offico or appointment, not. 
withstanding that the same respectively may 
have been in any manner affirmed or re. 
cognised or derived by, in or from any enact. 
ment hereby repealed; 


*Received the assent of the President on 26-11. 
78. Act published in Gaz, of India, 28-11-78, 
Part II-S, 1, Ext., p. 511. - 

For Statement of Objects and Reasons, sea 
er ot India, 18.7-1978, Part Il1-S, 2, Ert., 
P- 
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. nor shall the repeal by this Act of any 
enactment revive or restore any jurisdiction, 
office, custom, liability, right, title, privilege, 


The Repealing and Amending Act, 1978 


existing or in force, 
THE FIRST SOHEDULE 
(Sea section 2) 


A. 1, R. 


rəstriotion, exemption, usage, practice, pro- 
cedure or other matter or thing not now 








+ 


"+ 


: REPBAILS 
Year | No. enon tile Extent of repeal 
1970| 41 | The Iron Ore Mines ote Welface Cess (Amendment) Act 
1970 The whole. 
1971 7 | The Imports and Exports (Control) Amendment Act, 1971 . * The whole. 
1971 | 15 | The State of Himachal Pradesh (Amendment) Act, 1971 The whole. 
1971| 16 | The Labour Provident Fund Laws (Amendment) Act, 1971 , | The whole. 
197] | 21 | The Gold (Control) Amendment Act, 1971 Sections 2, 3 and 4, 
197] | 22 | The Salaries and Allowances of Officers of Parliament’ (Amend- 
ment) Act, 1971 , The whole. 
1971| 31 | The West Bengal State Legislature (Delegation of Powers) Act, 
1971 . | The whole, 
197, | 33 | The Indian Telegraph (Amendment) Act, 1971 . | The whole. 
1971| 85 | The Gujarat State Legislature oe caedon of Powers) Act, 1971 . | The whole. - 
1971 | 86 | The Punjab State Legislature (Delegation of Powers) Act, 1971 . | The whole. 
1971 | 39 | The Agricultural Refinance Corporation (Amendment) Act, 1971. | The whole. 
1971| 41 | The Prevention of Food Adulteration (Amendment) Act, 1871 . | Sections 2 and 3, 
7971| 44 | The Stamp and Excise Duties (Amendment) Act, 1971 . | The whole, 
1971 | 45 | The Industrial Disputes (Amendment) Act 1971 . The whole. 
1971| 49 | The Air Corporations (Amendment) Act, 1971 . The whole. 
1971| 53 | The Forward Contracts (Regulation) Amendment Act, 1971 . | The whole. 
1971 | 54 | The Coal Bearin ear AT ae and evelopment) Amend. 
ment and Validation Act, 1 . | Sections 2 to 7. 
1971; 55 | The Arms (Amendment) Act, 1971 ' ' .' The whole. 
1971 | 57 | The Viswa-Bharati (Amendment) Act, 1971 « , ý i a 2 to 12 and 
1971| 88 | The Essentiál Commodities (Seeman Act, 1971. x . | Sections 2, 8 and 5. 
197] | 67 | The Indian Tarif (Amendment) Act, 1971 The whole. 
1971| 71 | The Delhi Road Transport Laws (Amendment) Act, 1971 Sections 2 and 8. 
1971| 72 | The Industries (Development and Regulation) Amendment Act, 
, 1971 Sections 2 to 10. 
1971) 74 | The Personal Injurias (Emergency Provisions) Amendment Act, ; 
1. e . ry K a ry ry Sections 2 and 3. 
1971 | 75 | The Personal Injuries (Compensation Iasurance) Amendment Act, 
: 1 Sections 2, 8 amd 4, 
1971 | 77 -| The Supreme Court Judges "(Conditions of Service) Amendment 
Act, 1971 The whole, 
1971 | 78 {| The eh OT art Judges (Conditions of Service) Amendment Act, 
1971 . . | The whole. 
1971 | 79 | The Commissions of In Baniry (Amendment) Act, 1971 Sections 2 to 14, 
1971 | 80 | The Companies (Amendment) Act, 1 he whole, 
1971 | 83 | The Government of Union Territories r O E Act, 1971 . | The whole. 
1972| 7 | The Armed Forces (Assam and Manipur) Special Powers (Amends 
. ment) Act, 1972 . . | Sections 2 to 4, 
1672! 8 | The Administrators Genera I (Amendment) Act, 1972. . | The whole. 
1972 10 | The Contingency Fund of India (Amendment) ai 1972, . | The whole. 
1972| 12 | The Aircratt (Amendment) Act, 1972. i . | The whole. 
1972| ‘1 | The Maternity Benefit (Amendment) Act, 1972. - | The whole, 
1972| 22 | The Cantonment (Extenilon of Rent Control Laws) (Amendment) 
Act, 1972 The whole. 
1972| 23 | The Secunderabad “and Aurangabad Cantonments House Rent 
Control Law (Repeal) Act, 1 The whole. 
1972] 25 one Taxation Laws (Extension to J ammu and Kashmir) Act | Sub-section (3) of 
1972 ° e » * section 2 and tha 
f Schedule, 
1972) 2T -The General Insurance (Emergency Provisions) Amendment Act, . 
1972 Sections 2 and 8, 
1972, 29 The Salaries and Allowances ‘of Members of Parliament (Amend. 
ment) Act, 1972 . : i . | The whole. 
1972; S31 | The Criminal Law (Amendment) Act, 1972 m . | The whole. 
1972| 932 | The Industrial Disputes (Amendment) Act, 1 . | The whole. 
1972! 33 | The University ¢ Grants Sommlsson (Aenea ACE 1972 . | Sections 2 to 8 and 


é 
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Year | No, Short title. l Extent of repeal. 
1] 2 3 4 
1972; 34 | The Aligarh Muslim University (Amendment) Act, 1972. Sections 2 to 32, 
1972| .87 | The Supreme Court (Enlargement of Criminal al Jurisdic. 
tion) Amendment Act, 1972 . | The whole. 
19872. 38 | The Indian Telegraph (Amendment) Act, 1972 . š . | The whole, 
19724 40 | The Victoria Memorial Simenemedt) Act, 1972 | is . | The whole. 
1972] 41 ` The Income.tax (Amendment) Act, 1972 : k . | Sections 2, 3 and 8. 
1972} 42 } The Dentists (Amendment) Act, 1972 . í A - | The whole., 
19721 45 | The Taxation Laws (Amendment) Act, 1972 . | Sections 2 to 24, 
19721 46 | The Insecticides (Amendment) Act, 1972 .1 The whole, 
1972] 47 | The Rice-Milling Industry (Regulation) Amendment Act, 1972 | | The whole. 
1972} 48 | The Delhi University (Amendment) Act, 1972 . The whole. . 
1972] 49 | The Punjab New Capital (Periphery) Control (Chandigarh Amend- ; 
ment) Act. 1972. . | The whole, 
1972) 54 | The Rulers of Indian States (Abolition of Privileges) Act, 1972 .{ The whole, 
1872] 55 | The Seeds (Amendment) Act, 1972 The whols, 
1972] 5a | The Mines and Minerals (Regulation and Development) Amend- 
ment Act, 1972 . . | The whole. 
1972| 57 | The General Insurance Business (Nationalisation) Act, 1972 Section 40. 
1972] 58 | The Indian Copper Corporation (Acquisition of Undertaking) Act, 
1972 Section 19, 
1972] 60 | The Khadi and other Handloom Industries Development (Addi- 
tional Excise Duty on Cloth) Amendment Act, 1972 . | Sections 2 and 3, 
1972] 61 | The Central Sales Tax (Amendment) Act, 1972 . . | Sections 2 to 13. 
1972 | 67 | The Food Corporations (Amendment) Act, 1972, i . | The whole, 
1972| 68 | The Payment of Bonus (Amendment) Act, 1972. ; . | The whole. 
1972] 69 | The Carriage by Air Act, 1972 . | Section 9. . 
1972] 70 | The Coal Mines Labour Welfare Fund (Amendment) Act, 1972 . | The whole, 
1972 71 { The Indian Railways (Amendment) Act, 1972 , . | The whole, 
1972] 73 ı The Indian Tariff (Amendment) Act, 1672 . | The whole. 
1972| 74 | The Industrial Finance Corporation (Amendment) Act, 1972 . | The whole, 
1872| 75 | The Industrial Development Bank of India (Amendment) Act, 
1972 .' The whole. ` 
1872| 77 | The State Financial Corporations (Amendment) ‘Act, 1972 The whole. 
1973 1 | The Requisitioniog and Acquisition of Immovable Property 
(Amendment) Act, 1978 The whole. 
1973| 9 | The Diplomatic and Consular-Officers (Oaths and Fees) (Extension 
to Lemma and Kashmir) Act, 1978 . . | Section 8. 
1973; 93 | The Seaward auna Practice (Amendment) Act, 1973". The whole. 
1973| § | The Andhra Pradesh State Legislature (Delegation :of Powers) 
Act, 1973 The whole. 
1973| 17 | The Capital of Punjab (Development and Regulation) (Chandigarh 
Amendment) Act, 1973 . | Sections 2 to 8. 
1973| 20 | The Orissa State Legislature (Delegation of Powers) ‘Act, 1973 .; The whole. 
1973} 99 | The Central Excisas and Salt (Amendment) Act, 1973 . The whole. 
1973| 93 | The Manipur State Legislature (Delegation of Powers) Act, 1978 . | The whole. 
1973| 95 | The Cinematograph (Amendment) Act, 1973 _ | Sections 2 to 4. 
1973 | 27 | The Apprentices (Amendment) Act, 1973 The whole, 
1973 | 82 | The National Co-operative Development Corporation (Amend- 
. ment) Act, 1978 The whole. 
1973| 33 | The Uttar Pradesh State Legislatyre (Delegation of Powers) Act, | 
1973 The whole, 
1973| 36 |The Customs, Gold (Control) and Central Excises and Salt , 
(Amendment) Act, 1973 . The whole. 
1973| 87 | The Agricultural Refinance Corporation (Amendment) Act, 1973 . | The whole. 
1973} 89 | The Payment of Bonus (Amendment) Act, 1973 The whole. 
1973| 40 | The Employees’ Provident Funds and Family Pension Fund , 
(Amendment) Act, 1973 . The whole, 
1973| 41 | The Coking and Non-coking Coal Mines (NaHonalisation) (Amend. 
ment) Act, 1973 , A . | The whole. 
1873| 44 | The Reserve Bank of India (Amendment) Act, 1973 Pa . ' The whole, 
1973} 45 | The Indian Railways (Amendment) Act, 1973 . The whole, 
1973| 47 | The coreigy Awards (Recognition and Enforcement) Amendment 
Act, 1973 ? . | The whole, 
1973] 48 | The State Bank Laws (Amendment) Act, 1973 . . | The whole. 
1973| 49 | The Code of Civil Procedure (Amendment) Act, 1973 3 . | The whole, 
19738] 51 | The Textiles Committee (Amendment) Act, 1978 A . | The whole, 
1973] 52 | Tho Maternity Benefit (Amendment) Act, 1973 x . | The whole, 
1973] 64 | The Indian Railways (econ Amendment) Act, 1973 . . | The whole, 
19731 55 | The Fayment of Bonus i! Second Amendment) Act, 1973 . . | Section 2 
197831 58 | The Central Excises and Salt (Second Amendment) Act, 1973 , | The whole. 
1973} 60 | The Advocates (Amendment) Act, 1973 . - .  . | The whole, 
1673" 68 © The Income-tax (Amendment) Act, 1973 é i «| Section 2. 
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1973] 67 phe anette (Development and Regulation) Amendment Act, 


The whole. 

1974] 3 | Thé National Co-operative Development Corporation “(Amend 

ment) Act, 1974 The whole. 
1974 5 The Presidential ‘and Vice-Presidential Elections (Amendment). 

Act, 1974 The whole. 
1974 8 The North-Eastern Areas (Reorga nisation) Amendment Act, 1974 | The whole. 
19744 11 | The Gujarat State Legislature {Delegation of Powers) Act, 1974 The whole.. 
1974| 31 | The Estate Duty (Distribution) Amendment Act, 1974 The whole. 
19741 22 | The Additional Duties of Excise (Goods of Special Importance) 

j Amendment Act, 1974 The whole. 
1974| 23 | The Union Duties of Excise (Distribution) Amendment Act, 1974, The whole, 
1974) 26. | The Direct Taxes (Amendment) Act, 1974 . | Sec ions 2 to 21. 
19741 28 } The Coal Mines (Conservation and Development) Act, 1974 . | Section 19. . 
1974] 29 | The Major Port Trusts (Amendment) Act, 1974 oa . | Sections 2 to 39. 
1974| 80 | The Essential Commodities (Amendment) Act, 1974 .- - à ce PN 2to 12 and 
1974] 32 Ths Industries (Development and Regulation) Amendment Act, 

1974} 33 The Akai Ashdown Company Limited (Acquisition of Under- l 
; takings) Amendment Act, 1974 The whole. 
1974] 86 , The Indian Iron and Steel Compavy (Taking ‘Over of Manage- 
i ment) Amendment Act 1974 The whole. - 
1974] 40 | The Esso (Acquisition of. Undertakings in India) Amendment Act, 
À 1974 i : . | The whole. 


1974| 41 | The Companies (Amendment) Act, 1974 - . | The whole. 
19741 42 | The Payment of Bonus (Amendment) Act, 1974 . | The whole. 
1974! 45 | The Interest-taxy Act, 1974 . . | Section 30. 
1974] 48 | The Delhi Stkh Gurdwaras (Amendment) Act, 1974: . | The whole, . 
` 1974] “48 | The Indian Telegraph (Amendment) Act, 1974 ; . | Section 2, 
19741 49 | The Small Ching’ (Offences) Amendment Act, 1974 ` . | The whole. 
1974| 50 | The Indian Works of Defence (Amendment) Act, 1974 , . . | The whole, 
1974] 5L | The Reserve Bank of India (Amendment) Act, 1974 : . | The whole. 


19747 53 | The Navy (Amendment) Act,1974 , ‘The whole, 
1974] 55 | Thé Delhi unt! 1 Corporation (Amendment) Act, 1974 The whole, 
1974! 56 | The Repealin Amending Act 1974 i The whole, 
19741 59 | The Punjab eal (Chandigarh Amendment) Act, 1974 . | The whole. 
1974} 60 | The Working Journalists (Conditions of Service) and Miscellane- 


ous Provisions (Amendment) Act; 1974 The whole, 
. 1974: 65 | The Salaries and Allowances of Members of Parliament “Amend. : 
ment) Act, 1974 i . | The whole, 
1975 L | The Indian Tariff (Amendment) Act, 1975 : The whole, 
1975 2 | The Reguisitioning and Acquisition of Immovablè tend 
(Amendment) Act, 1975 . The whole, 
1975 8 |-The North-Eastern Areas (Reor nisation) Amendment Act, 1975, | The whole. 
1975| 18 | The Air Force and Army Laws fam Amendment) Act, 1975. . | The whole. 
1975| 16 | The Trust Laws (Amendment) Act, 1975 . | The whole. 
1975 | 19 | The All-India Services Regulations (Indemnity) Act, 1975 . | Section 3, 
1975| 23 | The All-India Services (Amendment) Act, 1975 Section 2, 
1975 | 24 | The Former Secretary of State Service Officers (Conditions of | 
Service) Amendment Act, 1975 . The whole. 
1975| 28 | The Companies (Temporary Restrictions on " Dividends) Amend. | ` 
- ment Act, 1975 . The whole, 
1975| 81 | The Nagaland State “Legislature (Delegation of Powers) Act, 1975 | The whole. 
1975 | 88 | The Employee’s State Insurance (Amendment) Act, 1975 . |. The whole. 


1975| 89 | The Maintenance of Internal Security (Amendment) Act. 1975 . | The whole. 

1975| 44 | The Telegraph Wires (Unlawful Possession) Amendment Act, 1975 | The whole. 

1975] 45 | The Agricultural Refinance Corporation estore Act, 1975. suotan D. of 
- section 2 and sec- 


` tions 3 to 15. 
1975; 46 | The Provident Funds (Amendment) rE 1875 g . | The whole. 
1975| 47 | The Indian Coinage (Amendment) Act, 1975 The whole, 
1975| 48 | The Salaries and Allowances of Members of Pérliainent (Amend- À 
ment) Act, 1975 . | The whole, 
1975) 50 | The National Cadet Corps (Amendment) Act, 1975 The whole. 
1975 | 52 ° The Public Financial Institutions Laws (Amendment) Act, 1975 | Sections 2 to 20 and 


22 to 
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‘Year | No. . Short Title Extent of repeal 
1 | 2 3 o 4 
Hyderabad Regulation 
The Indian Union Police Force- Regulation, 1358 Fasli (Hydera. 
. bad Regulation No, XXV of 1358F.).  . ; » The whole, 











THE SECOND SCHEDULE 
_ (See section 3) 
~ AMENDMENTS 





wear | No. Short title Doi 
aa Amendments 
1 2 3 
i 4 





4808| 5 | The Code of Civil Procedure, 1908. } (1) In sub-section (2) of section 123,— 

(i) in clause (c), the word ‘'and”’ occurring at 
the end shall be omitted; 
— (ii) clause (d) shall be omitted, ° 
(2) In the First Schedule, in Order XXI, in rule 23, 
in sub-rule (L), for the words “the last preced- 
ing rule’, the word and figures ‘‘rule 22" shall 
be substituted. 

A951! 43 | The Representation of the People | (a) In sub-section (1) of section LLA,— 
Act, 1051, l (i) the brackets and letter ‘(a)’ occurring 
= before the words "is convicted” shall be 

omitted. 
- (li) the word “or” occurring before the words 
‘the shall” such be omitted. 
(b) In sub-section (3) of section 33, for the words, 
brackets, letter and figure ‘‘clause (f) of sec- 
tion 7”, the word and figure "section 9” shall 
: be substituted.. 

d956{ 74 | The Central Sales Tax Act, 1956 .| In item (i) of clause (iv) of section 14, for the 
words ‘ingot moulds bottom plates”, the words 
“ingot moulds, bottom plates” shall be sub- 


stituted. ; 
4973] 26 | The Coal Mines (Nationalisation) | In clause (b) of sub-section (2) of section 22, for the 
Act, 1973. word and figures ‘‘section 15", the words and 


figures ‘‘section 14” shall be substituted 
4974) 4 | The Esso (Acquisition of Under- | In sub-section (4) of section 4, for the words 
takings in India) Act, 1974, “against the concerned Government company”, 
the words “by or against the concerned Govern- 
ment company” shall be substituted, 
94975] 43 |. The Delhi Sales Tax Act, 1975 , (i) In sub-section (8) of section 14, in the second 
proviso, for the words ‘points of salo”, the 
. words “point of sale” shall be substituted. 
(iy In sub-section (4) of section 19, for the 
' words “the frm who changed constitution’, 
the words “the firm which changed the 
a _ constitution" shall be substituted, 
~8978) 2 | The Burmah Shell (Acquisition of | In sub-section (2) of section 15, after the words 
Undertakings in India) Act, 1978, “secretary or other officer’, the words of the 
company, such director, manager, secretary or 
other ocer” shall be inserted. 





939 [Act 44] 
‘ HE EMPLOYMENT OF CHILDREN 
(AMENDNENT) ACT, 1978 
CAOT No. 89 of 1978]* 
[29th November, 1978] 


‘An Act further to amend the Employment © 


of Children Act, 1978. 


Bu it enacted by Parliament in the Twenty- 
ninth Year of Republic of India as follows :— 


4. Short title and commensement, — (1) 
This Act may be called THE EMPLOYMENT 
OF CHILDREN (AMENDMENT) AOT, 1978. 


(2) It shall come into force on such date ag 
the Central Government may, by notification 
in the Official Gazette, appoint. 


' 9, Amendment of section 3.—In section 3 
of the Employment of Ohildren Act, 1938 
_ (hereinafter referred to ag the principal Act), 

in gub.gection (1), clause (b) ghall be re- 
lettered as clause (e), and before clause (e) aa 
go re-letiered the following clauses shall be 
inserted, namely :— 


* "(b) connected with cinder picking, clearing 
ofanash pit or building oporation, in the 
railway premises, or 


(c) connected with the work in a catering 
establishment. at a railway station, involving 
the movement of a vendor or any other em. 
ployee of the establishment from one platform 
to nother or into or out of a moving train; or 

(d) connected with the work relating to the 
onstruction of a railway station or with any 
other work where such work is done in olose 
proximity to, or between, the railway lines; 
or” 

. § Amendment of section 38E. — In see- 
tion 3E of the principal Act,— 

(i) for the words ''and every port autho. 
rity’, the words, “every port authority. and 
every employer” shall be substituted; 

(ii) after the words “within the limits of a 
port,” the words ‘‘or at the placa of work” 
ghall be inserted. 


4%. Amendment of seation 4.—In section 4 
ef the principal Act,— 

(i) in clause (c), the word “or” shall be 
inserted at the end: l ' 

(ii) after clause (0), as go amended; the 
following clause shall be inserted, namely :— 

‘*(d) faila to display a notice containing an 
abstract of gub.sections (1) and (2) of section 3 
and section 4 as required by section 3H,”, 


*Received the assent of the President on 25-11- 
1978, Act published in Gaz. of India; 30-11- 
78, Part II-S, 1, Extra, p.521, 
For Statement of Objects and Reasons, see 
at - India, 17-5-1978, Part N, S. 2, Ext., 
D. A 
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5. Amendment of section 7.—In section 7 
of the principal Act, after sub-section (2), 
the following sub-section shall be inserted, 
namely :— 

"(3) Every rule made by the Central Gov- 
ernment under this Act shall be laid, as soon 
ad may be after it is made, before each House 
of Parliament. while it is in session, for æ 
total period of thirty days which may be 
comprised in one session or in two or more 
successive sessions and if, before the expiry 
of the session immediately following the 

‘session or the successive sessions aforesaid. 
both Houges agree in making any modification. 
in the rule or both Houges agree that the rule 
should not be made, the rule shall thoreafier 
have effect only in such modified form or 
be of no effect, as the case may be; g0: how. 
ever, thei any such modification or annul. 
ment shall be without prejudice to the validity 
of anything previously done under that rule.” ~ 
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THE BRITANNIA ENGINEERING. 
COMPANY LIMITED (MOKAMEH. 
UNIT) AND THE ARTHUR. 
BUTLER AND COMPANY 
(MUZAFFA RPORE) LIMITED 
(ACQUISITION AND TRANS- 
FER OF UNDERTAKINGS) 
ACT, 1978 
(Act No. 41 of 1978)* 

[8th December 1978] 


An Act to provide for the acquisition and 
transfer of the right, title and interest 
of the undertakings of Britannia Engi- 
neering Company in relation to the 
Mokameh unit owned by it and the 
right, title and interest of Arthur But- 
ler and Company in relation to the 
undertakings owned by it with a view 
to ensuring the continued manufacture 
of railway wagons and other goods. 
essential to the needs of the country 
in general and the Railways in parti- 
cular, and for matters connected there- 
with or incidental thereto. 


WaeERBAS Britannia Engineering Oompany 
ab the Mokameh unit and Authur Butler ané 
Company were engaged in the manufacture of 
railway wagons and other goods: 


AND WHERHAS ag a result of the closure of 
the wagon amd other undertakings owned by . 
the companies aforesaid, there wags a gub. 
stantial fall in the manufacture of railway 
wagons and other goods; 


AND WHHRBEAS for the purpose of bringing 
the closed worka of the companies aforesaid 
into operation the management of the Moka- 
meh unit of Britannia Engineering Company 
and the management of the undertakings of 
Arthur Butler and Company were taken over 
by the Central Government under the Indus- 
tries (Development and Regulation) Act, 1951; 


AND WHEREAS it is necessary to acquire the 
gaid wagon and other undertakings to engure 
the continued manufacture of railway wagons 
and other goods which sre essential to the 
needs of the country in generel, and the Rail- 
ways in particular; 


Bg it enacted by Parliament in the Twenty. 
ninth Year of the Republic of India aa’ fol. 
lows i 








*Recelved the assent of the President on 8-12- 
1978, Act published in Gaz. of India, 8-12- 
1978, Part JI-S, 1, Ezt., p. 527. 

For Statement of Objects and Reasons, see 
Gaz. oF India, 28-7-1978, Part II-S. 2, Ezt., 
p. 810. 
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CHAPTER I - 
PRELIMINARY 
1. Short title and commencement. .— 


(1) This Act may be called THE BRITANNIA - 


ENGINEERING COMPANY LIMITED (MO. 
SKAMEH UNIT) AND THE ARTHUR BUT- 
LER AND OOMPANY (MUZAFFARPOBS) 
LIMITED (ACQUISITION AND TRANSFER 
“OF UNDERTAKINGS) ACT, 1978. 
(2) The provisions of sections 27 and 28 
-shall come into force at once and the remain- 
ing provisions of this Act shall be deemed to 
have tome into force on the lst day of April, 
1978. 


2. Definitions. — In this Act, unlegs the 
~<context otherwise requires, — 
(a) "appointed day” means the 1st day of 


_ April, 1978; 
(b) "Arthur Butler and Company” means . 


Mosars. Arthur Butler and Company (Muzaf. 
cfarpore) Limited, a company within the 
meaning of the Companies Act, 1956 and 
having its registered office at 40, Strand Road, 
Oasloutta, in the State of West Bengal; 


(o0) "Britannia Engineering Company’ 
means Messrs, Britannia Engineering Oom. 
epany Limited, a company within the meaning 


_«of the Companies Act. 1956, and haying its 


registered office at 3, Netaji Subhash Road, 
-Oalouita: in the State of West Bengal; 


(d) “Commissioner” means the Commis. ` 


‘ssioner of Payments appointed under soc. 
' stion 15; 


(e) ‘Government company” means a com. 


pany within the meaning of section 617 of © 


vhe Companies Act, 1956 and reforred to in 


` -gaction 5 of this Act; 


(f) ''Mokameh unit” means the wagon and 
„other undertakings owned by Britannia Bn- 
«gineering Company at Mokameh, in the State 
«of Bihar; l 


(g) “notification” means a notification pub- 
ished in the Official Gazette; 


(h) 'prescribed” means prescribed by rales ` 


-made under this Aot; 

(i) ‘specified date.” in relation to any pro- 
“vision of this Act, means such date as the Oen- 
‘tral Government may, by notification, specify 
for the purpose of that provision and different 
«dates may be specified for different provisions 
~of this Act, 

(j) "wagon and other undertaking” means 
the undertaking which. is engaged in the 
vmanufacture of railway wagons and other 
goods; 

(k) words and expressions used herein and 
-not defined but defined in the Companies Act, 

1956, have the meanings, respectively, assign- 
d to them in that Act. 
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ACQUISITION AND TRANSFER OF MOKAMEH 
UNIT AND UNDERTAKINGS OF ARTHUR 
BUTLER AND ComPANY 


3. Vesting in the Central Government 
of Mokameh unit and. undertakings of 
Arthur Butler and Company.— 

3. On the appointed day, .. 

(i) the Mokameh unit and the right, title 
and interest of Britannia Engineering Com. 
pany in relation to the Mokameh unit; and 

(ii) the undertakings owned by Arthur 
Butler and Company and the right, title and 
interest of Arthur Butler and Oompany in 
relation to the gaid undertakings, 
shall; by virtue of this Act, stand transferred 
to, and shall veat in, the Central Government. 


4, General effect of vesting. — (1) The 
Mokameh unit. and the undertakings of Arthur 
Butler and Company, referred to in section 3, 
shall be deemed to include all assets, rights, 
lease holds, powers, authorities and privileges 
and all property, movable and immovable, 
including landas, buildings, workshops, stores 
instrumenta machinery and equipment, cash 
balances, cash in hand, reserve funds, invest. 
ments and book debts pertaining to the Moka- 
meh unit or, aa the cage may be, the under. 
takings of Arthur Butler and Company, and 
all other rights and interesta in, or arising 
out of, such property as wero immediately 
before the sppointed day in the ownership, 
possession, power or control — 

(a) of Britannia Engineering Company: in 
relation to the Mokameh unit, or 

(b) of Arthur Butler and Company, in 
relation to the undertakings owned by it, 
whether within or outside India, and all books 
of account, registers and other documents of 
whatever nature relating thereto. | 

(2) All properties ag aforesaid which have 
vosted in the Central Government under sec. - 
tion 3 shall, by force of auch vesting, be freed 
and discharged from any trust, obligation, 
mortgage, charge, lien and all other incum- 
brances ‘affecting lt, and any attachment, in. 
junction or decree or order of any court or 
other authority, restricting the use of such 
properties in any manner or appointing any | 
receiver in respect of the whole or any part of 
such properties shall be deemed to have been 
withdrawn, : 

(3) Every mortgagee of.any property which 
has vested under this Act in the Central Gov. 
ernment and every parson holding any charge, 
lien or other intere3t in, or in relation to, any 
such property shall give, within such time 
and in guch manner aa may be prescribed, ap 
intimation to the Commissioner of such mort. 
gage, charge, lien or other interest. 
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(4) For the removal of doubts, it is hereby 
-declared that the mortgagee of any property 
ceferred to in sub-section (3) or any other 
person holding any charge, lien or other inte. 
«əst in, or in relation to, any such property 
shall be entitled to claim, in accordance with 
shis righta and interests, payment of the mort- 
gage money or other dues, in whole or in 
part, out of the amounts specified in the Firat 
Schedule and algo out of the monies deter- 
‘mined under section 8, but no such mortgage, 
chargé, lien or other interest shall be enforce- 
able against any property which has vested in 
the Oentral Government or the Government 
company, s8 the case may be. 


#=(5) If, onthe appointed day, any suit. appeal 
or other proceeding of whatever nature: insti- 
uted or preferred by or against Britannia 
Engineering Company in relation to the 
Mokameh unit, or by or againat Arthur Butler 
and Company in relation to any undertaking 
owned by it, ig pending, the same ghall not 
abats, be digcontinued or be, in any way, 
«prejudicially affected by reason of the transfer 
of the Mokameh unit or. ag the case may be, 
the undertakings of Arthur Butler and Oom. 
pany, or of anything contained in this Act, 
but the suit, appaal or other. proceeding may 
ea continued, prosecuted or enforced by or 
against the Central Government or the Gov- 
ernment company, ag the case may be. 


5. Power of Central Government to 
direct vesting of Mokameh unit and the 
undertakings of Arthur Butler and Co. in 
a Government company —(1) Notwithstand. 
ing anything contained in section 3, the Oen. 
tral Government may, if it is aatisfied that a 
Government company (whether in existence 


at the commencement of this Act or incor. © 


porated thereafter) is willing to comply, or 
has complied, with such terms and conditions 
as that Government may think fit to impose, 
direat by notification, that the Mokameh unit 
‘and the undertakings referred to In section 3, 
and the right, title and interest of Britannia 
Hnginesring Company in relation to the Moka. 
meh unit, and the right, title and interest of 
Arthur Batler and Company in relation to the 
snndortebings owned by it, which have vested 

in the Central Government under section 3, 
shail, instead of continuing to vest in the: 
Oontral Government, vest in the Government 
company either on the date of the notification 
or on such earlier or later date (not being a 
date earlier than the appointed day) as may 
be specified in the notificatign, See B. O. 708 
(E) did 13-12.78 pub. in Gaz. of India: 
13.12.78 II 3 (ii) Ext. p 1536. 


(2) Where the right, title and interest in 
gtélation to the Mokameh unit and in relation 
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to the other undertakings referred to in aec- 
tion 3, vest in a Government company under 
sub- seotion (1), the Government company 
shall, on and from the date of such vesting, 
be deemed to hava become the owner of 
the Mokameh unit and of the undertakings 
of Arthur Butler and Oompany and all the 
rights and liabilities of the Central Govern. 
ment in relation to the Mokameh unit and the 
undertakings of Arthur Butler and Company 
shall on and from the date of such vesting, be 
deemed to have been the rights and liabilities, 
respectively, of the Government company. ; 


6. Britannia Engineering Company and 
Arthur Butler and Company to be liable 
for certain prior liabilities. — (1) Every 
liability of Britannia Engineering Company in 
relation to the Mokameh unit, or of Arthur 
Butler and Company in relation to tha under. 
takings owned by it, in respect of any period 
prior to the appointed day, shall ba the liabi. 
lity of Britannia Engineering Company, ‘or 
Arthur Butler and Company, as the case may 
be, and shall be enforceable against such 
company and not against the Central Govern. 
ment or the Government company, 


(2) For the removal of doubts, it is hereby 
declared that,— 


(a) save ag otherwige expressly provided in 
this section or in any other gestion of this 


b, 


(i) no liability of Britannia Engineering = - 
Company, in relation to the Mokameh unit, . 
and 


(ii) no liability of Arther Balter and Com. 
pany, in relation to the undertakings owned 
by it 

in respect of any period prior to the ap. 
pointed day, shall be enforceable against the 
Central Government or the Government com. 
pany, as the dase may be; 


(b) no award, decree or order of any court, 
tribunal or other suthority in relation to the 


Mokameh unit, or in relation to the under. 


takings owned by Arthur: Butler and Company, > 
passed after the appointed day in respect of any 
matter, claim or dispute, whioh aroge before 
that day, shall be onforcesble against the 
Central Government or the Government com. 
pany as the case may be; 

(o) no liability incurred before the appointed 
day by— 

(i) Britannia Engineering Company, in 
relation to the Mokameh unit, or 


(ii) Arthur Butler and Company, in relation 
to the undertakings owned by it, 
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- for the contravention of any provision of 
law for the time being in force shall be 
enforceable against the Central Government 
or the Government company, as the cage 


may be. 
CHAPTER IIL 
PAYMBNT OF AMOUNT 


7. Payment of amount, — (1)’For the 
tranafer to, and vesting in, the Oentral Gov. 
ernment, under section 3,— 

(a) of the Mokameh’ unit and the right, 
title. and interest of Britannia Engineering 
Company, in relation to that unit; and 

(b) of the undertakings owned by Arthur 
Butler and Company and the right, title and 
interest of Arthur Butler and Company, in 
relation to those undertakings, 

. thera shall be given by the Central Govern. 
ment to Britannia Engineering Company and 
Artbur Butler and Company, in cash and in 
the manner specified in Chapter VI, an amount 


equal to the amount specified, respectively, in 


the First Schedule, against Britannia Engi- 
neriie Company and Arthur Butler and 


R the removal of doubts, it is hereby 
declared that the liabilities of— 

(i) Britannia Engineering Oompany, in 
relation to the Mokameh unit and , 

(ii) Arthur Butler and Company, in rela. 
tion to the undertakings owned by it, 
shall be met, in accordance with the rights 
- and interests of the creditors of the respective 
' company from the amount due, respectively to 
Britannia Engineering Company and Arthur 
Butler and Company, under sub-section (1). 


8. Payment of further amount.— (1) For 
the doprivation of Britannia Engineering 
Gompany of the management of the Mokameh 
unit and for the deprivation of Arthur Butler 
snd Company of the magagement of the 
undertakings owned by it, there shall be 
given, in case, by the Central Government to 
the respective company, in addition to the 
amount specified in section 7, an amount com. 
puted at the rate of ten thousand rupses per 
annum for the period commencing on the date 
on which the management of such unit or, ag 
the case may be, such undertakings was tsken 
ever by the Central Government under the 
Industries (Development and Regulation) Act, 
1951 and ending with the appointed day. 

(2) In consideration of the retrospective 
operation of the provisions of sections 3, 4 
and 6, there shall also be given, in cash, by 
the Central Government to Britannia Engi. 
_ neering Company and to Arthur Butler and 
Company an’ amount equal to an amount 
calculated at the rate of ten thousand rupees 
per annum for the period commencing on the 
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appointed day and ending with the date on | 
which thig Act receives the assent of the 
President. 

(3) The amount specified in section 7 and 
the amount computed under sub-sectiong (1) 
and (2) shall carry simple interest at the rate. 
of four per cent per annum for the poriod 
commencing on the appointed day and ending. 
with the data on which the payment of 
amount ig made by the Central Government 


' to the Commissioner- 


(4) The amount determined in accordance 


‘ with the provisions of sub-gestions (1), (2) 


and (3) shall be given to Britannia Engineer- 
ing Company and to Arthur Butler and Com- ` 
pany in addition to the amount specified in 
the First Schedale. 


CHAPTER IV 


MANAGEMENT, BTO., OP MOKAMEH UNIT 
AND THE UNDERTAKINGS OF: ARTHUR 
BUTLER AND OOMPANY 


9, Management, etc., of Mokameh unit 
and the undertakings of Arthur Butler 
and Company.—On the appointed day, the 
general superintendence, direction, control and 
management of the affairs and business of the 
Mokameh unit and of the undertakings owned 
by the Arthur Butler ind Company shall— 

(a) where a direction hag been made by 
the Central Government under section 6, vest 
in the Government company specified in such 
direction, or 


(b) where no such direction hag been made, 
vest in such person or body of persons ag may 
be appointed by the Central Government in 
this behalf, 
and thereupon the Government company so 
specified or the persons or body of persons so 
appointed, as the case may be, shall be entitled 
to exercise all such powers and do all such 
things as Britannia Engineering Company is 
authorised to exercise and do in relation to 
its Mokameh unit or. as the case may be, 
Arthur Butler and Company is authorised to 
exeércige and do in relation to the undertakings 
owned by it. 


10.°Duty to deliver possession of Mo- . 
kameh unit and undertakings of Arthur 
Butler and Company. — (1) Every person, 
in whose possession or custody or control— 

(i) the Mokameh unit, or 

(ii) sny undertaking of Aurthur Butler and 
Company, or 
any part of. Buoh unit or undertaking or any 
machinery, instrument or other movable ag. 
sets forming part of such unit or under. 
taking, may be immediately befora tha 
appointed day, shall forthwith deliver posses- 
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sion of the Mokameh unit or such undortak. 
ing or such part, machinery, instrument or 
other asset, as the case may be, to the Oentral 
Government or the Government company or 
to such person or body of persons ag the 
Central Government or the Government com. 
pany may specify in this behalf. ` 


(2) Every person who hag, on the appointed 
day, in his possession or under his control 
any æsets, books, documents or other papers 
relating to the Mokameh unit or any under- 
taking owned by Arthur Butler and Company, 


which hag vested in tha Central Government - 


or # Government company under this Act, 
‘and which belong to Britannia Engineering 
‘Company or, as the cage may be, Arthur 
Butler and Company, er would have go be- 
Jonged if the Mokameh unit, or as the case 
may be, the undertakings owned by Arthur 
Butler and Company. had not vested in the 
Central Government or Government company, 
shall be liable to account for the said assets, 
books, documents and other papers to the 
‘Central Government or the Government com- 
pany and shall deliver them up to the Oeniral 
Government or the Government company or 
to such pergon or body of persons as the Cen. 
tral Government or the Government company 
may specify in thig behalf. 


(3) The Central Government may take or 
sause to be taken all necessary steps for secur. 
ing possession of the Mokameh unit and the 
undertakings of Arthur Butler and Company 
which have vested in it under section 3. 


11. Duty of the companies to furnish 
Particulars, — Britannia Engineering Com- 
pany and Arthur Butler and Company shall, 
within such period as the Oentral Govern. 
ment may allow in this behalf, furnish to that 
Government a complete inventory of all its 
properties and assets, ag on the appointed day, 
Pertaining to the Mokameh unit or, as the 
caso may be, the undertakings owned by 
Arthur Butler and Company which has or 
have vested in the Central Government under 
section 3, and, for this purposes the Central 
Government or tha Government company 
shal] afford Britannia Engineering Company 
or Arthur Buller and Company all reasonable 
facilities. 


12. Duty of persons in charge of 
management of Mokameh unit or under- 
takings of Arthur Butler and Company 
to deliver assets, etc. — On the vesting in 
the Oentral Government or the Government 
company of the management of the Mokameh 
unit or of any undertakings owned by Arthur 
Batler and Company, all persona in charge of 
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the-management of the Mokameh unit or, as 
the oase may be, the undertakings owned by 
Arthur Butler and Company immediately be- 
fore the date of such vesting, shall be bound 
to deliver to the Central Government or tha 
Government company or to such person or 
body of persona ag the Osntral Government or 
the Government company may‘specify in this 
behalf, all assets, books of account, registers 
or other documents in their custody relating 
to the Mokameh unit or, ag the case may be, 
any undertaking owned by Arthur Butler and 
Company. 


OHAPTER V 


"PROVISIONS RELATING TO EMPLOYHES OF 
MOKAMSH UNIT AND OF ARIHUR 
BUTLER AND OCoMPANY 


13. Employment of employees to con- 
tinue. — (1) Every person who hag been, 
immediately before the appointed day, ent- 
ployed by— 

(i) Britannia Engineering Company, . in 
connection with the Mokameh unit, or 

(ii) Arthur Butler and Company, in son. 
nection with any undertaking owned by it, 
shall become, on and from the appointed day, 
an employee of tha Central Government or, 
aa the oase may be, of the Government com. 
pany, and shall hold office or service under 
tha Central Government or the Government 
company, as the case may be, with the same 
rights and privileges as to pension, gratuily 
and other maiters aa would have been admis. .- 
sible to him if there had been no such vesting 
and shall continue to do so unless and until 
his employment under the Central Govern- 
ment or the Government company, as the 
case may be, is duly terminated. or until hig 
remuneration and other conditions of service 
are duly altered by the Central Government 
or the Government company, as the cage 
may be. 


(2) Notwithstanding anything contained in 
the Industrial Disputes Act, 1847, or in any 
other law for the time being in force; the 
transfer of the services of any officer or 
other person employed in the Mokameh unit 
or any undertakings owned by Arthur Butler 
and Company, to the Central Government or 
the Government company shall not entitle 
such officer or other employee to any compen- 
gation under this Act or any other law for the 


‘time being in force and no such claim ghall 


be entertained by any court, tribunal or other 
authority. 


14. Provident tund and other funds. 
(1) Where Britannia Engineering Company or 
Arthur Butler and Company has established a 


provident fund, superannuation fund, welfara 


bad 


238 [Aot 41] 


fund or other tand for the benefit of persons 
employed in the Mokameh unit, or, ss the case 
may be, any of the undertakings owned bt 
Arthur Butler and Company, the monies relat. 
able to the employees, whose services have be. 
come transferred by or under this Act to the 
Oeniral Government or the Government com. 
pany shall out of the monies standing, on the 
appointed day, to tha credit of such providen 
fond, superannuation fund, welfare fund or 
other funds, stand transferred to, and vest in, 
the Central Government or the Government 
company, as the case may be. 
(2) The monies which stand transferred 
under sub-section (1) to the Central Govern. 
t or. the Government company, as the 
ongel may be, shall be deelt with by that 
Government or the Government company in 
such manner ag may be presoribed. 


OHAPTER VI 
COMMISSIONER OF PAYMENTS 


15. Appointment of Commissioner of 
Payments. — (1) The Central Government 
shall, for the purpose of disbursing the 
amount payable under sections 7 and 8 to 
Britannia Engineering Company and to Arthur 
Builer and Company, by- notification, appoint 
a Commissioner of Payments. 


$1(2) The Central Government msy appoint 


such|other pergons as it may think fit to asist . 


the Commissioner and thereupon the Commis. 
sioner may suthorise one or more of such 
‘persons also to exercise all’or any of the 

 . powere exercisable by him under this Act and 
different persons may be authorised to exercise 
different powers. 

(3) Any person authorized by the Commis- 
sioner to exercise any of the powers exercis- 
able by the Commissioner may exercise thoge 
powers in the same manner and with the 
same effect as if they have been conferred on 
that person directly by this Act and not by 
way of authorisation. 

(4) The salaries and allowances of the Com. 
missioner and ‘other persons appointed under 
this dection shall be defrayed out of the Con- 
ee Fund of India. 


16! Payment by Central Government 
to the Commissioner. — (1) The Central 
Government shall, within thirty days from 
the specified date, pay, in cash, to the Com. 
missioner, for payment to Britannia Engineer. 
ing Company and to Arthur Butler and Com- 
pany, — 

(a) an amount equal to be specified against 
each of their names in the Firs Schedule, 

(b) an amount equal to that payable to 
Brita pnis Engineering Company and Arthur 
Buller and alee under section 8. 
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(2) A deposit account shall be opened by 
the Central Government in favour of the Oom- 
missioner in the Public Account of India, and. 
every amount paid under this Act to the 
Commissioner shall be deposited by him to 
the credit of the said deposit account and the 
said deposit account shall be operated by the. 
Commissioner. 


(3) Separate recorda shall be maintained by 
the Commissioner in respect of Mokameh unit- 
and the undertakings owned by Arthur Batler | 
and Company in relation to which payment. 
has been made to him under this Act. 


(4) Interest acoruing on the amounts stand. 
ing to the credij of the deposit acount refer. 
red to in sub-section (2) shall enure to the 
benefit of Britannia Engineering Company 
and Arthur Butler and Company. 


17. Certain powers of the Centrak 
Government or Government company.— 
(1) The Central Government or the Govern- 
ment company, asthe case may be, shall be 
entitled to receive, up to the specified date, to 
the exclusion of all other persons, any money 
due -to Britannia Engineering Company im 
relation to the Mokameh unit, or Arthur 
Butler and Company in relation to any of the- 
undertakings owned by it, which has vested 
in the Central Government or the Govern- 
ment company, and realised after the ap- 
pointed day, notwithstanding that the realisa- 
1 pertaing to a period prior to the appointed 

BY. 


(2) The Oantral Government or the Govern- 


‘Ment company, as the cage may be, may make- 


a Claim to the Commissioner with regard to 
every payment made by that Government. 
alter the appointed day for discharging any 


- liability of Britannia Engineering Oompany- 


in relation to the Mokameh unit, or of Arthur: 
Butler and Company in relation to any of the- 
undertakings owned by it, in relation to any 
period priot to the appointed day, and every 
auch claim shall have priority, in accordance 
with the priorities attaching under this Aot, 
to the matter in relation to which such liabi- 
lity hag been discharged by the Central. 
Government or the Government company. 


(3) Save ag otherwise provided in thig Act, 
the liabilities of Britannia Engineering Oom- 
pany in relation to the Mokameh unit, or of 
Arthur Butler and Company in relation to any 
of the undertakings owned by it, in respeat: 
ef any trangaction prior to the appointed day, 
which have not been discharged on or before: 
the specified date, shall be the liabilities of 
Britannia Engineering Company or Arthur ~ 
Butler and Oompany, as the case may be. ` 


1978 


18. Claims to be made to the Commis- 
sioner.— Every person haying a claim against 
Britannia Engineering Company in relation 
to the Mokameh unit, or against Arthur Butler 
and Company in relation to the undertakings 


owned by it, shall prefer such claim before: 


Commissioner within thirty days from the 
specified date: 


Provided that if the Commissioner is gatis. 
fied thet the claimant was prevented by sufi. 
cient cause from preferring the claim within 
the gaid period of thirty days, he may enter. 
tain the claim within a further period of 
thirty days, but not thereafter. 


- 19. Priority of claims, — The claims 
arising out of the matters specified in the 
Second Schedule shall have priorities in 
accordance with the following principles, 
namely i= 


(a) category I shall have precedence over 
all categories and category II shall have prece- 
dence over category II and so on; 


(b) the claims specified in each of the cate. 
gorieg, except category IV, shall rank equally 
and be paid in full, but, if the amount is in- 
sufficient to meet such daims in full, they 
shall abate in equal proportion.and be paid 
sccordingly;. 


(c) the liabilities specified in category LV 
shall be discharged subject to the priorities 
specified in this section in actordance with 
the terms of the secured loan and the priority, 
inter se, of such loans; and 


(d) the question of discharging any liability 
with regard to a matter specified in a lower 
category shall arise only if a surplus is left 
after meeting all the liabilities specified in 
the immediately higher category. ; 


20. Examination of claims. — (1) On 
receipt of the claims made under section 18, 
the Commissioner shall arrange the claims in 
the order of priorities specified in the Second 
Schedale and examine the game in accordance 
with such order of priorities.t. 


(2) If on an examination of the claim, the 


Commissioner is of opinion that the amount 
paid to him under this Act ig not sufficient to 
meet the liabilities specified in any lower cate. 
gory, he ehall not be required to examine the 
claim in respect of such lower category. 


21, Admission or rejection of claims. 
(1) After examining the claims with refer. 
ence to the priorities set out in the Second 
Schedule, the Commissioner shall fix a. date 
on or before which every claimant shall file 
the proof of hig claim failing which he will be 
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excluded from the benefit of the disbursement. 
made by the Commissioner. 


(2) Not legs than fourteen days’ notice of° 
the date so fixed shall be given by advertige-- 
ment in one issue of the daily newspaper in- 
the English language having circulation in» 
the major part of the country and one issue- 
of such daily newspaper in the regional: 
language as the Commissioner may consider 
suitable, and every such notice shall call 


. upon the claimant to file the proof of hisə 


claim with the Oommissioner within the. 
period specified in the advertisement. 


(3) Every claimant who fails to file the- 
proof of his claim within the period.specified: 
by the Commissioner shall be excluded from: 
the disbursement made by the Commissioner. 


(4) The Commissioner shall, after such: 
investigation a8 may, in his opinion, be neces-- 
sary and after giving Britannia Engineering: 
Company or, as the case may be, Arthur: 
Butler and Oompany, an opportunity of re-. 
fuiing the- claim and after giving the claimant: 
& reasonable opportunity of being heard. ih- 
writing, admit or reject the claim in whole or: 
in part. 


(5) The Commissioner shall have the power- 
to regulate his own procedure in all matters 
arising out of the discharge of hig functions,. 
including the place or places at which he may- 
hold hig sitting and shall for the purpose ofi 
making any investigation under this Act, have- 
the game powers as are vested in a civil court. _ 
under the Code of Civil Procedure, 1908,. 
while trying a suit, in respect of the follow-- 
ing matters, namely :— 

- (a) the summoning and enforcing the ‘st-. 
tendance of any witness and examining him, 
on oath; 


(b) the discovery aid production of any- 
document or other material object producible- 
ag evidence; 

(c) the reception of evidence on affidavit; 


(d) the issuing of any commission for the- 
examination of witnesses. 


(6) Any investigation before the Commis-- 
sioner shal] be deemed to be a judicial pro- 
Geeding within the meaning of sectiong 193+ 
and 228 of the Indian Penal Code and the 
Commissioner shell be deemed to be a civil. 
court for the purposes of section 195 and. 
Chapter XX VI of the Code of Criminal Pro.. 
cadure, 1973. 


(7) A claimant who is dienatisfied with the- 
decision of the OCommiesioner may prefer an 
appeal against the decision to the principal. 
court of original jurisdiction within the locab. 
limits of whose aces the Mokameh unit- 


| 
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OFT, ag the cage may be, the registered office of 
` „Arthur Butler and Company is situated : 


Provided that where a person, who is 4 
Judge of a High Court is appointed to be the 
dJommigsioner, such appeal shall lie to the 
High Court of the State in-which the regis- 
dered office of Britannia Engineering Company 
Or the caso may be, Arthur Butler and 
Company is situated, and such appeal shall be 
heard and disposed of by not less than two 
Judges of that High Court, 


22. Disbursement of money by Com. 
qnissioner.— After admitting the claim under 
this the amount due in respect of such 
alaim shall be paid by the Commissioner to 
the verso or persons to whom guch sums are 
dae land on such payment the. liability of 
Britannia Engineering Company in relation to 
the Mokameh unit, or of Arthur Butler and 
Com in respect of any claim relating to 
the undertakings owned by it shall stand dis- 
wharged. 


93. Disbursement of amoants to Bri. 
annia Engineering Company and Arthur 
Butler and Company. — (1) If out of the 
monies paid to him in relation to the Moka- 


meh! unit or in relation to any undertaking’ 


owned by Arthur Butler and Oompany there 
is al balance left after meeting the liabilities 
as specified in the Second Schedule, the Com. 
ignioner shall disburse such balance to 
Britannia Engineering Company. or ag the 
cage may be, to Arthur Butler and Company. 
(2) Where the possession of any machi- 
mery, equipment or other property has vested 
an the Central Government or the Govern. 


‘ment company under this Act, but such, 


vmachinery, equipment or other property does 
mot belong to Britannia Engineering Company 
or, a8 the case may be, Arthur Butler and 
Company, it shall be lawful for the Central 
Government to continue to possess such 
machinery or equipment or other property on 
the game terms and conditions under which 
thoy (were possessed by Britannia Engineering 
-Company or, ag the case may be, Arthur 
‘ Butlér and Company, immediately before the 
appointed day. 

= 94. Undisbursed or unclaimed amount 
to be deposited with the General Revenue 
Account. — Any money paid to the Commis. 
‘sioner which remains undisbursed or un- 
claimed -for a period of three years from the 
‘last date on which the disbursement was 
made, shall be transferred by the Commis- 
‘sioner to the General Revenue Account of the 
‘Cantrel Government; but a claim to any 
money so transferred may be preferred to the 
Gontral Government by the person entitled ta 
guch | payment and shall be dealt with as if 
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such transfer had not been made, the order, 
if any, for payment of the claim being treated 
ad an order for the refund of the revenue. 


CHAPTER VI 
MISORLLANEOUS 


25. Act to have overriding effect.—Tha 
provisions of this Act shall have effeot not- 
withstanding anything incongistent therewith 
‘contained in any other law for the time being 
in force or in any instrument having effet 
by virtue of any law, other than thig Act, or 
in any decree or order of any court, tribunal 
or other authority. 


26. Contracts to cease to have effect 
unless ratified by the Central Govern. 
ment or the Government company. — 
(1) Every contract entered into by Britannia 
Engineering Company in relation to the 
Mokameh unit, or Arthur Butler and Com. 
pany in relation to any of the undertakings 
owned by it, which has vested in the Central 
Government under section 3, for any service, 
sale or supply and in force immediately be. 
fore the appointed day, shall, on and from 
the expiry of one hundred and eighty days 
from the date on which this Act receives the 
assent of the President, cease to have effest 
unless such contrast is, before the expiry of 
that period, ratified, in writing, by the Cen- 
tral Government, or the Government com. 
pany, and in ratifying such contract, the 
Central Government or the Government com. 
pany may make such alteration or modifica- 
tion therein as lt may think fit: 

Provided that the Oentral Government or 
the Government company shall not omit te 
ratify a contract and shall not make any altora- 
tion or modification in a contract unless it is 
satisfied that such contract ig unduly onerous 
or hag been entered into in bad faith or is 
detrimental to the interests of, the Central 
Government or the Government company. 

(2) The Central Government or the Gov. 
ernment company ehall nob omit to ratify a 
contract, and shal not make any alteration or 


` modification therein, except attor giving the 


parties to the contract a reasonable opportunity 
of being heard and except after recording in 
writing its reasons for refusal to ratify the , 
sontract or for making any alteration or modi. 
fication therein. _ 

27. Penalties. — Any person who,-- ~, 

(a) having in hig posession, cnstody or- 
control any property forming part of the 
Mokameh unit, or any of the undertakings 
owned by Arthur Butler. and Company, wrong. 
fully withholds such.property from the Coen. 
tral Government. or the Government company; 
Or i 
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(b) wrongfully obtains possession of, or 
zotains, any property forming part of, the 


Mokameh unit, or any of the undertakings 
owned by Arthur Butler and Company; or 


(e) wilfully withholds or fails to furnish to 
Ale Central Government or the Government 
«company or any person or body of persons 
-apecified by that Government or the Govern. 
-meni company, as the cage may be, any docu- 
ment relating to the Mokameh unit, or any of 
<he undertakings owned by Arthur Butler and 
‘Company, which may be in his possession, 
oustody or control; or 


(d) fails to deliver to the Central Govern- 
ment or the Government company or any 
person or body of persona specified by that 
‘Government or the Government company, any 
assets, books of account, registerg or other 
documents in his possession, custody or control 
aelating to the Mokameh unit, or any of the 
undertakings owned by Arthur Butler and 
‘Company; or - . 

(a) wrongfully removes or destroys any 
property forming part of the Mokameh unit, 
~or any of the undertakings owned by Arthur 
Butler and Oompany or prefers any claim 
under this Act which he knows or hag reason 
- $0 believe to be false or grossly inaceurate, 


shall be punishable with imprisonment for a 
term which may extend to two years, or with 
fine which may extend to ten thousand rupees 
or with both. 


98. Offences by companies.—(1) Where 
an offence under this Act has been committed 
soy a company, every person who, at the time 
the offence was committed, was in charge of, 
cand was responsible to, the company for the 
ssonduct of the business of the company, as 
well as the company, shall be deemed to be 
guilty of the offence and ghall be liable to be 
proceeded against and punished accordingly : 


Provided that nothing contained in this 
ub.gection shall render any such person 
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üiable to any punishment, if he proves that 


-offence was committed without his knowledge 
-r that he had exercised all dus diligence to 
prevent the commission of such offence. 


(2) Notwithstanding anything contained in 
, -gub-section (1), where any offence under this 
Act has been committed by a company and it 
4s proved that the offences has been committed 
with the consent or connivance of. or is attri- 
*putable to any neglect on the part of, any 
-director, manager, secretary or. other officer 
-of the company, such director, manager, 
-gecretary or other officer shall be deemed to 
be guilty of that offence and shall be liable to 
‘be proceeded against and punishsd accord. 
ingly, 
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. make rules for carrying out the provisions 
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Explanation. — For the purposes- of this. 
section, — : 

(a) company” means any body corporate 
and includes firm or other association of in- 
dividuals: and 

(b) “director”; in relation to a firm, means 
a partner in the firm. $ 

29. Protection of action taken in good 
faith. — (1) No suit, prosecution or other 
legal proceeding shall lie against the Central 
Government or any officer of that Government 
or the Government company or other person 
authorised by that Government or the Govern. 
ment company for anything which ig in good 
oe done or intended to be done under this 

ot. : 

(2) No suit or other legal proceeding ghall 
lie against the Central Government or any of 
its officers or other employees or the Govern. 
ment company or any officer or other person 
authorised by that company for any damaga 
caused or likely to be caused by anything 
which ig in good faith done or intended to be 
done under this Act. 


30, Delegation of powers. — (1) Tha 
Central Government may, by notification, 
direct that all or any of the powers exercisable 
by it under this Act, other than the powers 
conferred by sections 31 and 32, may alto be 
exercised by such person or persons as may 
be specifled-in the notification. l 

(2) Whenever any delegation of power is 
made under sub.geation tt), the person to- 
whom such power has been delegated shall 
act under the direction, control and gupervi. 
sion of the Central Government. 

31. Power to make rules. — (1) The 
Central Government may, by notification, 

of 
thia Act. a 
_ (2) In partionlar, and without prejudice to 
the generality of the foregoing powers, such 
rules may provide for all or any of the follow. 
ing matters namely. :— 

(a) the time within which, and the manner 
in which: an intimation referred to in sub. 


_ gection (3) of section 4 shall be given: 


.(b) the manner in which the monieg in any 
provident fund or other fund, referred to in 
gub.section (2) of section 14 ghall be dealt 
with; . 

(o) any other matter which is required to. 
be, or may be, prescribed. ; ; 

(3) Every rule -made by the Oentrał“ 
Government under this Act shell be laid, ag 
goon as may be after itis made, before each 
House of Parliament while it is in session for 
& total period of thirty days which. may be 
comprised jnone session or in two or mors 
guocessive sessions and if, before the expiry of 
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the |session immediately following the session 
or successive sessions aforesaid, both Houses 
agree in making any modification in the rule 
or both Houses agree that the rule should not 
be made, the rule shall thereafter have effeot 
only in such modified form or be of no effect, 
as the case may be; so, however, that any 
auch modification or annulment shall be with. 
out prejudice to the validity of anything pre- 
viously: done under that rule. . 


32. Power to remove difficulties. — If 
any] difficulty arises in giving effect to the 
provisions of this Act, the Central Government 
may, by order, not inconsistent with the pro- 
visiong of this Act, remove the difficulty : 

Provided that no such order shall be made 
after the expiry of a period of two years from 
the appointed day. 

33. Declaration as to the policy of the 
State. — It is hereby declared that this Act is 
for giving effect tothe policy of the State 
towards securing the principles specified in 
clause Cb) of Article 39 of the Constitution. 


Replanation.—In this gection, State’ hag 
the same meaning as in Article 12 of the 
Constitution. 
| THE FIRST SCHEDULE © 
| (See sections 4, 7, 8 and 18) 
| 
| 


= Amount 


. Name of the company’ (Rupees in 
i lakhs) 








The Britannia Engineer. 
ing Company 
Arthur Butler and Com. 


152.85 
137.70 


rt 





THE SECOND SCHEDULE 
(See sections 19, 20, 21 and 23) Le 
ORDER OF PRIOBRITINS 
Category I 


(i) Employees’ dues on account of arrears” 


of tripartite settlement for the period from 
the 1st day of January, 1975 to the 31st day 
of May, 1976. | 

(ii) Employees’ dues on account of unpaid 
salaries, wages, provident fund, Employees’ 
State Inaurance contribution or premium rela- 
ting to Lite Insurance Corporation of India, 
Category II 

Secured loans from nationalised banks and 
secured loans from Industrial Reconstruction 
Ocrporstion of India for the post take-over 
management period. 
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Category IL 
Central Government loans for the post. take- 
oyor management period. 
Category IV 
Secured loans from nationalised banks and 
Becured loans from financial institutions for 
the pre-take.over management period. 


Category V 


Revenue, taxes, ceases, rates or other due 
to Central Government, State Government 
and local authorities or State Electricity Board 
for the pre-take.over management period, 
Category VI 

Trade and other creditors for the pre.take. 
over management period. 
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THE BOLANI ORES LIMITED 
(ACQUISITION OF SHARES) 
AND MISCELLANEOUS - 
PROVISIONS ACT, 1978. 


(Act No. 42 of 1978)* 
[8th December, 1978] 


An Act to provide for the acquisition of 
shaces of the Bolani Ores Limited in 
public interest in order to serve better 
the needs of'the nation and to facilitate 
the promotion and development in the 
interests of the general public, of 
national steel industry and for matters 
_connected therewith or incidental there- 
to. 


Waereas Bolani Ores Limited was incorpo- 
rated as & private limited company in June, 
1957 for supplying ores mainly to the Durga. 
pur Steel Plant; 


WHEREAS 50.5 per cent, shares in the sharg 
capital of the said Bolani’ Ores Limited are 
held by the Steel Authority of India Limited, 
a wholly owned Government company and 
the remaining 49.5 per cent. shares are held 
by the Orissa Minerals Development Oompany 
Limited; 
WHHREAS Cumulative losses suffered by the 
said Bolani Ores Limited at the end of 1577. 
78 were-to the extent of over Rs. 270 lakha 
and the said Bolani Ores Limited ig in nead 
_ of urgent funds to carry on the operations of 
its undertakings; 
[*] Received the assent of the President on 8-12. 
1978, Act published in Gaz, of India, 8-12- 
1978, Part II-S. 1, Ext, p. 543. 

For Statement of Objects and Reasons, see Gaz. 
of ero” 31-8-1978, Part Il-5. 2, Ext. 
p. i 
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AND WHBERRAS the Orissa Mineral Develop. 
ment Company is not willing to contribute 
any further amount towards the share capital 
of the Bolani Ores Limited: 


AND WHEREAS the Bolani Ores Limited ig 
the main source of supply of iron ores to the 
Durgapur Steel Plant and withont further 
substantial investments by way of capital 


outlay and otherwise the supply of iron ores 


to the said Plant cannot be maintained: 


AND WHEREAS it ig expedient in the public 
interest that the shares of the sajd Bolani Ores 
Limited should be acquired; 


Be it enacted by Parliament in the Twenty. 
ninth Year of tha Republic of India as 
follows: — 

. CHAPTER I 
PRELIMINARY 


1. Short title and commencement. — 
(1) This Act may be called the Bolani Oreg 
Limited (Acquisition of Shares) and Miscella. 
neous Provisions Act,:1978. 


(2) It shall come into force on such date ie 
the Central Government may, by notification 


in the Official Gazette, appoint. 


2. Definitions. — (1) In this Act, unless 
the context otherwise requires, — 


(a) “appointed day” means the date on 
which this Act comes into force; 


(b) ‘Bolani ‘Ores Limited” meang th® 


Bolani Ores Company Limited, a company 


formed and registered under the Companies 
Aot and having its registered office at Charter. 
ed Bank Buildings in Calcutta in the State of 
Weat Bengal; 


(c) ‘Companies Act” means the Companies 
Aot, 1956; 


(d) “dissolved company” means the Bolani 
Ores Limited dissolved by virtue of geotion 8; | 


(e) “the Company” means the Orissa 
Minerals Development Company Limited, a 
Company formed and registered under the 
Companies Act and having its registered offica 
at Ohartered Bank Buildings, Calcutta in the 
State of West Bengal; 


(1) Steel Authority of Indis?” means the 
Steel Authority of India Limited, a company 
formed and registered under the Companies 
Act and baving its registered office at New 
Delhi. 


(2) Save as provided in section 14, the 
words and expressions used herein and not 
defined but defined in the Companies Act have 
the meanings re ue assigned to them in 
that Act. 


| 
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AOQUISITION AND TRANSFRR OF SHARES 
or BOLANI ORES LIMITED 


3, Vesting in the Central Government 
of the shares held by the Company. — 
(1) On the appointed day, all the shares held 
by |the Company in the share capital of the 
Bolani Ores Limited shall, by virtue of this 
Act! stand transferred to, and shall vest in, 
the Oentral Government. 


(2) All the shares which have vested in the 
Central Government under agub.section (1) 
shall, by force of such vesting, be freed and 
dischargéd of all trusts, Nabilities, obligations, 
mortgages, charges, liens and other encum. 
brances affecting them, and any attachment or 
injunction or any decree or order of any court, 
tribunal or other authority restricting the use 
of auch shares in any manner shall be deemed 
to have been withdrawn. 


3 . Payment .of amount to the Com. 
pany. ~~ (1) For the transfer to, and vesting 
in ihe. Central Government under gection 3 

of the shares held by the Company in the 

Bolani Ores Limited, the Central Govern- 

ment ishall, within thirty days from the sp- 

pointed day, pay to the Company in cash an 
amount of forty-nine thousand five hundred 
rupees. 


(2) Whore the Central Government fails to 
pay to the Company the amount specified in 
gub-gection (1) within the period specified in 
that sub-section, the Central Govérnment shall 
pay on the said amount simple interest at the 
rate of six por cent, per annum from tke ap. 

poi ted day till the date of payment. 


' -§, Allocation of shares to the Steel 
Authority of India. — (1) All the ghares 
hold by the Company in the Bolani Ores 
Limited which have vested in tha Osentral 
Government by virtue of section 3 shall, im. 
mediately after they have so vested, stand 
transferred to, and shall vest in, the Bteel 
Authority of India. 


2) The amount paid by the Central Govern. 
ment for the shares which stand transferred 
to] and vested in the Steel Authority of India 

dex gub-gection (1) shall be deemed to be 
the contribution by the Central Government 
tolthe equity capital of the Stsel Authority of 
india and the Steel Authority of India shall 
teaue (if necessary, after amending its memo. 
randum and articles of association) to the 
© 
shares of the face value of one thousand 
supees esch and pay to/that Government 
five hundred rupees in cash, 
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ntral Government forty-nine fully: paid-up’ 


A. I, B. 
OHAPTER IIT 


VESTING OF UNDERTAKINGS IN THE STEEL 
AUILHORBILY OF INDIA AND DISSOLUTION OF 
Bouant Orgs Limran 


6. Vesting of undertakings in the Steel 
Authority of India and dissolution of 
Bolani Ores Limited. — On the appointed 
day-~ 

(a) all the undertakings of the Bolani Ores 
Limited, the shares of which have vested in 


` the Steel Authority of India by virtue of 


section 5, shall stand transferred to, and shall 
vest in, the Steel Authority of India; 
(b) the Bolani Ores Limited shall stand 


` digsolved. 


7. “Undertaking’—Meaning of. — For 
the purposes of this Act, the undertakings of 
the dissolved company shall be deemed to 
include all assets, rights. lease-holds (includ. - 
ing mining leases), industrial or other licences, 
powers, suthorities and privileges and all 
property, movable and immovable, including 
lands, buildings, works, mines, workshops, 
projects, stores, instruments, machinery, 
automobiles and other vehicles, equipment, 
cash or bank balances, cash in hand, reserve 
funds, investments and book debts and all 
other rights and interests in, or arising out of, 
such property as were immediately before the 
appointed day in the ownership, possession, - 
power or control of the dissolved company and 
all books of account, registers, maps, draw- 
ings, records of survey and all other docu- 
ments of whatever nature relating thereto, 
and shall also be deemed to include all borrow- 
ings, liabilities and obligations of whatever 
kind of the dissolved company. 


OHAPTER IV 


PROVISIONS BELATING TO OFFIORRS AND 
EMPLOYEES 


8. Provisions relating to officers and 
Gther employees of ‘dissolved company. 
— (1) Every officer (not being a director) or 
other employee holding office immediately 
before the appointed day in the dissolved com: 
pany in relation to any undertaking of such 


‘company, shall, as from the appointed day, 


continue to hold office as such in reapect of the 
undertaking vested in the Steel Authority of ‘ 
India by virtue of section 6, by the sama 
tenure and upon the same terma and condi- 
tions of service and with the same rights and 
privileges as to retirement benefits- as - would 
have been admissible to him if the company 
in which he was holding office had not been 
dissolved and shall continue to do so unless. 
and until such tenuya and terms and condi- 
tions are duly altered by the Steel Authority 
of India, T 


Ca 
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(2) Notwithstanding snything contained in 
sub-section (1), rules relating to the conditions 
ef service and Standing Ordera applicable to 
the officers or other employees referred to in 
aub-section (1), as immediately before -the 
appointed day, shall continue to apply unless 
and until they are duly altered by the Steel 
Authority of India. 


9. Provisions relating to directors.— 
Every person holding office ss a director of 
the dissolved company immediately before the 
appointed day shall, on that day, cease to hold 
office as such director. 


10. Provision relating to auditors. — 
Every pearson ‘appointed under section 619 
of the Companies Act as an auditor of the dis. 
Solved company holding office immediately 
before the appointed day, may continue to 
hold office a3 guch auditor in relation to the 
undertakings of the dissolved company which 
stand vested in the Steel Authority of India 
by virtue of section 6, for the duration for 
which he was so appointed, on the same terms 
and conditions as were applicable to him 


 immedistely before the appointed day.. 


11. Directors, etc., not entitled to com- 
pensation. — (1) Notwithstanding anything 
contained in any law for the time being in 
force, no director or managerial personnel 
specified in section 197A of the Companies Act 
or other peracn entitled to manage the whole 
or & substantial part of the business and 
affaira of the undertakings of the dissolved 
company under a special agreement or other- 
wise shall be entitled to any compensation 
against the dissolved company or the Central 
Government -or the Steel Anthority of India 
for the loss of office or for the premature 
termination of any contract of management 
entered into by him with the dissolved com- 
pany whether such loss or termination was 
due to the provisions of thig Act. — 


(2) Notwithstanding anything contained in 
the Industrial Disputes Act, 1947, or in any 
other law for the time being in force, the 
provisione of sub.gection (1) of section 8 shall 
not entitle any officer or other employes re- 
ferred to in that sub.gection to any compenss- 
tion under that Act or under any other law 
for the time being in force and no claim for 
such compensation shall be entertained by any 
court, tribumal or other authority. 


12. Provident fund.-Where a provident 
fond hag been established by the disgolved 
eompany for the benefit of the employess and 
the same stands vested in a trust, the monies 
and other assets standing to the credit of such 
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` or, as the case may be, 
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ble béfora the appointed day and the trustess 
of such trusta functioning immediately before 
the appointed day shall, subject to the provi-. 
sions of the trust deeds and the rules relating 
to such trusts;-continue to function ag trustees 
in reapect of such provident fund maintained 
in relation to the undertakings of the dissolv- 
ed company which stand vested in the Steel 
Authority of Indis by virtue of section 6, as if 
this Act had not bean passed : . 

_ Provided that the right to nominate trusiess 
and other rights relating to the trust vested 
in the dissolved company shall vest in the 


‘Steel Authority of India ; 


13. Gratuity welfare fund and other 
funds,— Where any gratuity, welfare fund or 
other fund hag been established by the dissolv~ 
ed company for the benefit of its employees 
and is in existence immediately before the ap. 
pointed day, all monies and other assets stand. 
ing to the credit of or relatable to auch gratui- 
ty, welfare fund or other fund shall vest in 
the Steel Authority of India, - 


i GHAPTER YV ° 
FINANOIAL PROVISIONS 


14, Provisions with respect to Income. 
tax and Surtax.—The Steel Authority of 


India shell be Hable to pay any sum under 


the provisions of the Income.tax Act or the 
Companies (Profits) Surtax Act which the dis. 
solved company would have been liable to pay 
if the dissolution had not taken place,~in the 
like manner and to the same extent as the 
dissolved company. Ea 

(2) For the purpose of making sssossmen 
of the income, or, as the case may be. the 
chargeable profits of the dissolved company 
and for the purpose of levying any sum in 
accordance with the provisions of sub.sec. 
tion (1),— | F 

(a) any proceeding taken against the dia. . 
solved company befora the appointed day 
shall be deemed to have been taken against 
the. Steel Authority of India and may be 
continued against the Steel Authority of India 
from the stage at which it stood inimediately 
before the appointed ‘day; 

(b) any proceeding which could have been 
taken against the dissolved company, if the 
dissolution had not taken place, may be taken 
against the Steel Authority of India; and 

(c) all the provisions of the Income tax Act 
the Companies (Pre. 
fits) Surtax Act shall apply accordingly. 


(3) The sasesement of the income or, ax the 
case may be, the chargeable profits of the 
previous year of the dissolved company up ta 
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a of the Income.tax Aot or, as the 
Gage may be, the Companies (Profits) Surtax 
_ Aci shall, so far as may be, apply accordingly. 

(4) The transfer and vesting of the under. 
takings of the dissolved company in the Steel 
Authority of Iidia under the provisions of this 
Act shall be dedmed to be an amalgamation in 
relation to the diesolved company and the Steel 
Authority of India and the provisions of the 
Income-tax Act shall, so far as may be, apply 
accordingly as if references in the said Act to 
the amalgamating company and the amalga- 
mated company were references to the digsolv- 
ed company and the Steel Authority of India 
respectively. 


(5) The accumulated lossend the unabsorbed, 
depreciation if any, of the dissolved oompany 


shall be deemed to ve the loss or, as the cage - 


may ba, allowance for depraciation of the Steel 
Authority of India for the previons year in 
which the amalgamation referred to in sub-sec- 
tion{4)hag taken place and the provigions of the 
Income-tax Act relating to set-off and carry 
forward of loss and allowance for depreciation 
shall apply accordingly. 

(8) The provisions of sub-seotions (1) to (5) 
. shall) have effect notwithstanding anything to 
the contrary contained in the Income.tax Act 
or the Companies (Profits) Surtax’ Act. 

Haplanation. — For the purposes of this 
section, — 

(a) ‘“Income.tax Act’ means the Income-tax 
Aci, 1961: 

. (b) “Companies (Profita) Surtax” means 
the Companies (Profits) Surtax Aot, 1964: 

(o) words and expressions used in this sec. 
tion and not defined in this Act but defined in 
the Income.tax Aot or the Companies (Profits) 
Surtax Act shall have the meanings respec. 
tively assigned to them in the said Acts. 


15, Taxes, fees and other charges not 
payable.—For the removal of doubts, it ig 
hereby declared that no taxes, duties, fees or 
other charges of whatever nature (including 
registration charges), shall be payable in res. 
pect of any transfer of shares or transfer of 
undertakings or transfer of any immovable 


property under the provisiona of this Act. 


. OHAPTER VI 
. MIBOELLAN ROUS 


16. Duty to deliver possession of pro. 


perties, etc.— Where any property apportain. | 


ing to any of the undertakings of the disgoly. 
ed company has been transferred to, and 
vested in, the Steel Authority of India, — 

(a) every person in whose possession, custo- 


dy or control any such property may be, 


shall, on demand by the Steel Authority of 
ac forthwith deliver the property to the 
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Steel Authority of India or to such person as 
the Steel Authority of India may authorise in 
thig behalf; 

(b) any person who, immediately before 
such vesting, has, in his possession, custody or 
control, any books, documents or other papers 
relating to any of the undertakings of the 
dissolved company shall ba liable to account 
for the said books, documents and papers tothe 
Steel Authority of India and shall deliver 
them tothe Steel Authority of India or to 
such person ag the Steel Authority of India 
may authorise in this behalf. 

(2) Without prejudice to the other provi- 
sions contained in this section, it shall 
be lawful for the Steel Authority of India to 


. take all necessary steps for taking possession 


of all properties, which have been transferred 


to, and vested in it, under this Act. 


17. Penalities. — Any person who,— 

(a) having in his possession custody orf 
control any property forming part of the dis- 
solved company wrongfully withholds such 
property from the Steel Authority of India; or 

(b) wrongfully obtains possession of, or 
retains. any property forming part of any of 
the undertakings of the dissolved company; or 

(o) wilfully withholds or fails to furnish to 
the Steel Authority of India or any person 
authorised by it any. books, documents or 
other papers relating to any of the. under- 
takings of the dissolved company which may 
be in his possession, custody or control; or 

(d) faila to deliver to the Steel Authority 
of India or to a person authorised by it, any 
anaota, books of account, registers or other 
documents in his possession, custody or con- 
trol relating to any of the undertakings of the 
dissolved company; or 

(e) wrongfolly removes or destroys any .- 
property forming partof any of the under- 
takings of the dissolved company; or 

(f) wrongfully uses any property forming 
part of any of the undertakings of the dis- 
solved company, 
ghall ba punishable with imprisonment for a 
term which may extend to two years, or 
with fine which may extend to ten thousand 
rupees, or with both. 

18. Offences by companies. — (1) 
Where an offence under this Aot has been 
committed by a company, every person who, 
at-the time the offence was committed was 
in charge of, and wag regponsible to, the com- 
pany for the conduct of the business of the 
company, ag well as the company, shall be 
deemed to be guilty of the offence and shall 
be liable to ba proceeded against and punished 
accordingly : 

Provided that nothing contained in thig 
sub-section .shall render any -such person 
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liable to any punishment if he proves that the 
offence was committed without his knowledge 
or that he had exercised all due diligence to 
Prevent the commission of such offence. 

(2) Notwithstanding anything contained in 
sub.gection (1) where any offence under this 
Act has been committed by a company and it 
is proved that the offence has been committed 
with the consent or connivance of, or is attri- 
butable to any neglect onthe part of, any 
‘director, manager, secretary or other officer 
‘of the company, such director, manager, 
secretary or other officer shall ba deemed be 
guilty of that offence and shall be Mable to 
be proceeded against and punished accor. 
-dingly. | 

Eeplanation. — For the purposes of this 
ection -—~ 


(a) company” means any body corporate. 


and includes a firm or ‘other association of 
individuals; and E g 

(b) "'direotor”, in relation to a firm, means 
partner in the firm. 


19. Protection of action taken in good 
faith. — No suit, prosecution or other legal 
proceéding shall lie against the Oentral Gov. 
ernment or the Steel Authority of India or 
any of its, officers or other employees for 
anything which isin good faith done or in. 
tended to be done under this Ast. 


` 20. Cognizance of offences. — Notwith. 
‘standing anything contained in the Code of 
Oriminal Procedure, 1973, no Court shall 
take cognizance of any offence under this Act 
‘except on a complaint, in writing, made by 
the Central Government or any-officer autho- 
rigéd in this behalf by that Government. 


. 21. Saving of contracts, etc. — AI! con. 
tracts: deeds, bonds. agreements and other 
‘Instruments of whatever nature to which the 
dissolved company is® party subsisting or 
having effect immediately before the ap. 
pointed day. shall ag from that day, be.of fult 
force and effect. against, or, as the case may 
‘be, in favour of, the Steel Authority of India 


and may be enforced as fully and effectually n 


as if, instead of the dissolved company, the 
oe ad of India had besna party 
‘thereto. - 


22. Saving of legal proceedings: — If, 
on the appointed day, there is pending any 
suit, arbitration, appeal or other legal pro- 
-ceeding of whatever nature by or against the 
dissolved company, the same shall not abate, 


be discontinued or be in any way of projudi.- 


-Glally affected by reagon of the transfer of 
the undertakings of the dissolved company or 


of anything contained In this Act, but the- 


Buit: arbitration, appeal or other proceeding 
“may be continued,- prosecuted. and enforced 
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by or against the Steel Authority of India 
in the same manner and to the same extent 
ag it would or might have been continued, 
prosecuted and enforced by or against the 
dissolved company if thia Act had not been 
passed. 

23. Board of Directors of the Steel 
Authority of India to adopt accounts of 
dissolved company. — (1) The accounts of 
the dissolved company shall stand closed on 
the appointed day and the ‘balance-sheet and 
the profit and logs accounts for the current 
financial year up to the appointed day shall 
be prepared and audited in accordance with 
the provisions of the Companies Aot. — 


' (2) Notwithstanding the provisiongin the 
Companies Act, the Board of Directors of the 
Steel Authority of India shall be deemed to 
be the Board of Directora of the dissolved 
company and the shareholders of the Steel 
Anthority’of India shall be deemed to be the 
shareholders of the dissolved company for the 
purpose of adoption of the accounts, directors’ 
report and completion of other formalities in 
accordance with the provisions ofthe Com. 
panies Act in thig regard. 


24. Transfer of documents relating 
to the dissolved company.—(1) The Regis- 
trar of Companies with whom the dissolved 
Company ia registered shall, as soon ag may 
be after the appointed day, transfer all docu- 
ments relating to the dissolved company to 
the Registrar of Companies, New Delhi. 


(2) The Registrar of Companies, New Delhi, 
on recsipt of the documents relating to the 
dissolved company, shall add those documents 
to the file maintained by him in relation to 
the Stee] Authority of India, and shall con- 
solidate the files relating to the dissolved 
company and the Steel Authority of India 
and the documents filed by the dissolved com- 
pany shall, for the purposes of the Companies 
Act, be deamed to have been filed by the 
Steel Authority of India in relation to the 
business of the undertakings of the dissolved 
company which stands transferred to and 
vested in the Steel Authority of India by 
virtue of section 6. i 


25. Power to remove difficulties. — 
If any difficulty arises in giving effect to the 
provisions of „this Act, the Oentral Govern- 
ment may, by order, published in the’ Official 
Gazette, make auch provisions not inconsistent 
with the provisions of this Act, as appears to 
it to be necessary,-for the removal of the 
difficulty : 

Provided that no such order shall be made 
after the. expiry of a period of three years 
from the appointed day. oc 
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26. Act to override provisions of other 
Laws.— The provisions of this Act or of any 
order made thereunder shall have effect not. 
withstanding anything contained in the Com- 
panies Act or in any other law for the time 
being in force or in any contract, express or: 
implied or in, any rules or regulations having 


offeot by virtue of any law other than this © 


Act 
27, "Power to amend memorandum and 


‘articles of association. — (1) For the pur- 

poze of giving effect to the provisions of this 
Act, the Central Government may, by notifi- 
tion in the Official Gazette, make amendments 
in the memorandum or articles of association. 
or both! of the Steel Authority of India. 

(2) Any amendments in the memorandum 
or articles of association of the Steel Authority 
of India made in pursuance of sub-section (1) 
shall have effect notwithstanding anything 
contained in the Companies Act, 

28, Power to make rules. — (1) The 
Central Government may, by notification in 
the! Official Gazette, make ruleg to carry out 
the provisions of this Act. 


(2) Every rule made by the Central Gov. 
ernment under this Act shall be laid as soon 
as may ba after it is made, before each House 
-of Parliament, while it is in session, for a 
-total period of thirty days which may be 
~ Comprised in one session or in two or more 
guccesaive sessions, and if, before the expiry 
of the session immediately following the 
session or the successive sessions aforesaid, 
both Houses agrea in making any modification 
in ihe rule or both Houses agree that the rule 
should not be made, the rule shall thereafter 
have effect only in such modified form or be 
“of no effecs, as the cage may be; so, however, 
that any such modification or annulment shall 
be without prejudice to the validity of any- 
thing previously done under that rule. 


THE PRIZE CHITS AND MONEY 
| CIRCULATION SCHEMES 
: (BANNING) ACT, 1978 


) (Act No. 43 of 1978)* 
pr [12th December, 1978] 
An Act to ban the promotion or conduct 
of prize chits and money circulation 
schemes and for matters connected 
therewith or incidental thereto. 


Be it enacted by Parliament in the Twenty. 
ninth Year of the Republic of India as 
follows :— 


[*] Received the assent of the President on 
12.12.1978 Act published in Gaz. of India; 
13-12-1978, Part II-S. 1, Ext., p. 554. 

For Statement of Obfects and Reasons, see Gaz, of 
India; 15-5.1978, Part II-S, 2, Ext, p. 649, 


The Prize Chita and Money Circulation ete. Act, 1978 - 


A. I, Re 


1, Short title and extent—(1) This Ack 
may be called THE PRIZE CHITS AND- 
MONEY OLRCULATION BOHEMES (BANN-. 


(2) It extends to the whole of India excapé . 
the State of Jammu and Kashmir. 


2. Definitions.~-In this Aot, unless ther 
context otherwise requires,— 

(a) “conventional chit” means a EE S 
whether oalled ohit, chit fund, kuri or by any 
other name by or under which & person res- 
ponsible for the conduct of the chit entere 
into an agreement with a specified number of 
pereons that every one of them shali subscribe 
a certain sum of money (or certain quantity 


of grain instead) by way of periodical instal- 


ments for a definite period ‘and that each such 
gubseriber shall, in his turn, ag determined by 
lot or by auction or by tender or in such other 
manner as may be provided for in the chit 
agreement, be entitled to a prize amouni. 


Ezplanation. — In this clause ''yrize. 
amount” shall mean the amount, by whatever 
name called, arrived at by deducting from out 
of the total amount paid or payable at each ~ 
instalment by all the subscribers: 


(i) the commission charged aa service ohar- 
gos as a promoter or a foreman or an agent: 
and 

(ii) any sum which a. subsoriber agrees to 
for go, from out of the total suboriptions of 
each instalment, in consideration of the balance 
being paid to him; 

(b) “money” includes a cheque, postal 
order, demand dratt, telegraphic transfer or 
money ordery 


(c) "money circulation scheme” mesang 
any scheme, by whatever name called: 
for the making of quick or easy money, 
or for the receipt of any monsy or 
valuable thing ag the consideration for & pro- 
mise to pay money, on any event or contin- 
gency relative or spplicable to the enrolment 
of members into the scheme, whether or not 
auch money or thing is derived from the 
entrance money of thé members of such 
scheme or periodical subgoriptions; 

(d) ‘‘prascribed’’ means prescribed by cule 
made under this Act; 


(a).''prize chit” inéludes any transaction or 
arrangement by whatever name called under. 
which a person collects whether as a promo- 
ter, foreman, agent or in any other capacity; 
monies in one lump gum or in instalments by 
way of contributions or subscriptions or by 
gale of units, certificates or other instruments: 
orinany other manner. or as membership. 
fees or admission fees or service charges to or 
in respect of any savings, mutual benefit, thrift 
or any other scheme or arrangement by what. 
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ever name Called, and utilises the monies so 
collected or any part thereof or the income 
acoruingfrom invegtment or other use of such 
monies for all or any of the following pur- 
poses; namely :— 

ti) giving or awarding periodically or other. 
wise to a specified number of subscribers ag 
détermined by lot, draw or in any other 
Manner, prizes or gifta Jn cash or in kind, 
whether or not the recipient of the prize or 
gift is under a lability to make any further 
paymant in respect of such scheme or arrange- 
ment; 

(ii) refunding to the subscribers or such of 
them ag have not won any prize or gift, the 
whole or part of the subscriptions, contribu. 
tions or other monies collected, with or with. 
out any bonus, premium, interest or other. 


advantage by whatever name called, on the .- 


termination of the scheme or arrangement, 
or on or after the expiry of the period atipu- 
lated therein, 
but does not include a eonventional chit; 

(f) “Reserve Bank” means the Reserve 
Bank of India constituted under the Reserve 
Bank of India Act, 1984. 


3. Banning of prize chits and monty 
circulation schemes or enrolment as 
members or participation therein. — No 
person shall promote or conduct any prize 
ehit or money cirdulation scheme, or enrol as 
s member to any such chit or scheme or 
- participate in it otherwise, or receive or remit 


any money in pursuance of guch chit or 
soheme, 


4. Penalty for contravening the provi- 
sions of section 3. — Whoever contravenes 
the provisions of section 3 shall be punishable 
with imprisonment for a term which: may 
extend to three years, or with fine which may 
extend to five thousand rupees, or with both: 


Provided that in the absence of special and 
adequate reasons to the contrary to be men- 
tioned in the judgmext of the court, the im- 
prisonment shall not be lesg than one year 
and the fine shall not be less than one thou- 
eand rupees. 


N 


5. Penalty for other offences in connec- 
tion with prize chits or money circula- 
tion schemes. — Whoever, with a view to 
thô promotion or conduct of any prize chit or 
money cireulation scheme in contravention of 
-the provisions of this Act or in connection 
with any chit or scheme promoted or conduct- 
ed as aforesaid,— 

(a) prints or publishes any ticket, coupon 


or other dosument for use in the prize chit or. 


money olreulation sehente; or 
(b) sells or distributes or offers or adver- 
tisés for sale or distrilration, er has in his 


possession for the purpose of gale or distribu- 
tion any ticket, coupon or other document for- 
use in the prize ont or money circulation- 
scheme; or 


(o) prints publishes or digteibutes, or has» 
in hig possession for the purpose of publica- 
tlon or distribution— 

(i) any sdyertiremeni of the prize chit or 
money Cirdulation scheme; or i 
(ii) any list, whether complete or nobi of? 
memberg in the prize chit or money circula. 

tion scheme; or 

(iii) any such matter descriptive Of, or- 
otherwise relating to the prize chit or money- 
Circulation gcheme,-as is calculated to act ae» 
an inducement to persons to participate in that: 
prize Chit or money Circulation scheme or any 
other prize chit or money circulation scheme>. 
ee 


(d) brings, or invites any person to sand, 


_ for the purpose of sale or distribution any 


ticket, coupon or other document for uge in a. 
prize chit or money circulation scheme or any: 
advertisement of such prize chit or money - 
circulation scheme; or 


(e) uses any premises, or causes or Lnow-- 
ingly permits any premises to be used. for- 
purposes connecied with the promotion or- 
conduct of the prize chit or money circulation. 
scheme; or 


(i) causes or procures or attempts to pros- 
cure any person to do any of the above-men- 
tioned acts, ` 
shall be punishable with imprisonment for a. 
term which may extend to two years. or with. 


_fine which may extend to three thousand: 


rupees: or with both : 


Provided that in the absence of spesial and» 
adequate reasons to the contrary to be men... 
tioned in the judgment of the court, the impri- 
sonment shall not be legs than one year and: 
the fine shall not be lesg than one thousand 
rupees. 


6. Offences by companiés. — (1) Where 
an offence under this Act hag been committed» 
by a company, every person who, at the, time- 
the offence was committed, was in charge of, 
and was responsible to, the company for the- 
comduct of the business of the company, as- 
well as the company, shall be deemed to be- 
guilty of the offence and shall be liable to be 
proceeded against and punished accordingly : 


Provided that nothing contained in this- 
sub-section shall render any such person liable~ 
fo any punishment provided in this Act, -if he. 
proves that the offence was committed with-- 
out his knowledge or that he exercised alfi 
due diligence to prevent the eommission of 
such offenes. 
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(2 Notwithstanding anything contained in 
‘gub-gection (1), where an offence under this 
Act has been committed by a company and it 
‘ig proved that the offence bas been committed 
with the consent or connivance of, or is attri. 
butable to, any neglect on the part of, any 
direc Or, Maniger, secretary or other officer 
- of the company, such director, manager, secre. 
tary lor other officer shall also be deemed to 
be guilty of that offence and shall be liable to 
þe proceeded against and punished acoord- 
ingly! 

E planation. — For the purposes of this 
section— l 

(a)! “company” means any body corporate 
sand includes a firm or other association of 
individuals; and 
“(b)| '‘direotor’’ in relation to a firm, means 
-& partner in the firm, 


7. (Power to enter, search and seize. — 
‘{1) It shall be lawful for any police officer 
not bélow tho rank of an officer in charge of a 
spolice station, — 


(a) to enter, if necessary by force, whether 
“by day or night with such assistance as he 
‘considers necessary, any premises which he 
has reason to suspect, are being used for pur- 
poseg: connected with the promotion or con- 
duct of any prize chit or money Circulation 
soheme in contravention of the provisions of 
ethig Act: 

(b) to search the said premises and the 
persons whom he may fnd therein; 


(o) ito take into custody and produce before - 


NY Judicial Magistrate all such persons as 
-are concerned or against whom a complaint 
‘hag been made or oredible information has 
‘been received or a reasonable suspicion exists 
of their having been concerned with the use 
of the said premiges for purposes connected 
with, 

-any such prize ohit or money circulation 
scheme as aforesaid; 

(d) to seize all things found in ie said 
‘premises which areg 
reasonably suspected to have been used, in 
-connection with any auch prize chit or monsy 
-circulation scheme ag aforesaid. 


(2) Any officer authorised by the State 
“Government in thig behalf may— 


(a) at ell reasonable times, enter into and 
<@6ar 
suspect, are being used for the purposes con. 
nected with, or conduct of, any prize chit or 
money circulation scheme in contravention 
of the provisions of this Act; 
(b) examine any person having the control 
.of, or employed in connection with,any such 
(prize gou or money circulation scheme; 
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any premisss which he has reason to. 
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(c) order the production of any documents, 
books or records in the possession or power - 
of any person having the control of, or em-' 
ployed in connection with, any such prize 
chit or money circulation scheme; and 


(d) inspect and seize any register, books of 
accounts, documents or any other literature 
found in the said premises. 


(3) All searches under this section shall be 
made in accordance with the provisions of 
the Code of Criminal Procedure, 1973. 


8. Forfeiture of newspaper and publi- 
cation containing prize chit or money 
circulation scheme. — Where any news- 
paper or other publication contains any 
material connected with any prize chit or 
money circulation scheme promoted or con- 
ducted in contravention of the provisions of 
this Act or any advertisement in relation 
thereto, the State Government may, by noti- 
fication in the Official Gazette, declare every 
copy of the newspaper and every copy of the 
publication containing such material or the 
advertisement to be forfeited tothe State 
Government. 


9. Power to try offences. — No court 
inferior to that of a Obhief Metropolitan 
Magistrate, or as the case may be. Chief 
Judicial Magistrate, shall try any offence 
punishable under this Act. : 


10. Offences under this Act to be cog. 
nizable. — All offences punishable under 
this Act shall be cognizable. 


11. Act not to apply to certain prize 
chits or money circulation schemes.—No. 
thing contained in thia Act ghall apply to any 
prize chit or money circulation scheme pro- 
moted by— 

(a) a State Government or any officer or 
authority on its behalf; or 

-{(b) a company wholly owned bya Biate 
Government which does not carry on any 
business other than the conducting of a prize 
chit or money circulation scheme whether it 
is in the nature of a PopyenuonAl ohit or 
otherwise; or 

(c) a banking company as defined in clause 
(0o) of section 5 of the Banking Regulation 
Act, 1949, or a banking institution notified 
by the Oentrai Government under section 51 
of that Act or the State Bank of India con- 
stituted under section 3 of the State Bank of 
India Act, 1955, or & subsidiary bank con- 
stituted under section 3 of the State Bank of ` 
India (Subsidiary Banks) Act, 1959, ors 
corresponding naw bank constituted under 
section 3 of the Banking Companies (Acquisi- 
tion and Transfer of Undertakings) Aot, 1970, 
or % Regional Rural Bank established under 
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section 3 of the Regional Rural Banks Act, 
1976, or a co-operative bank as defined in 
clause (bii) of section 2 of the Reserve Bank 
of India Aot, 1934; or 

(d) any charitable or educational institu- 
tion notified in this behalf by the State Gov- 
ernment, in consultation with the Reserve 
‘Bank. 


12. Transitional provisions. — (1) Not. 
withstanding anything contained in thia Act, 
person conducting a prize ohit or money 
circulation scheme at the commencement of 
this Aci may continue to conduct such chit or 
scheme for such period as may be necessary 
for the winding up of the basiness relating to 
such chit or scheme, so however that such 
period shall not in any case extend beyond a 
period of two years from such commencement : 


Provided that the said person shall furnish 
to the State Government or to such officer as 
may be authorised by itin this behalf and 
to such office of the Reserve Bank as may be 
prescribed in guch form and within such 
period as may be pregcribed, full informa. 
tion regarding the chit or scheme along with 
æ Winding up plan preparel in accordance 
with the provisions of any rules that may be 
made by the State Government in this behalf 
under this Act : 1 


Provided further that if the State Govern. 
mept is satisfied, on an application made by 
‘the person conducting the prize chit or money 
‘Circulation scheme. that the chit or scheme 
cannot ba wound up within the period fixed 
inthe winding up plan furnished to the 
State Government onder the foregoing pro- 
viso, it may, in consultation with the Reserve 
‘Bank, permit such pergon to continue to con. 
‘duct the busines; relating to the said chit or 
scheme for such farther period as may be 
considered necessary having regard. to the 
Circumstances of the case and the interesta of 
the members of the gaid chit or scheme, ° 


(2) The State Government may, in con. 
sulfation with the Reserve Bank, approve the 
winding up plan furnished under sub.gec- 
tion (1) with or without modifications or reject 
the same and may grant or refuse to grant 
„permission to continue to conduct that chit or 
soheme : j 


Provided“ that 3 no such winding up plan 
shall be modified or rejected without giving 


an opportunity of being heard to the person. 


who conduots such prize chit or money cir. 
culation scheme. 


(3) If any person fails to furnish tull in- 
formation regarding the said chit or scheme 
along with its winding up plan in the form 
and-within the -period - prescribed, he shall 
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forfeit hig right to continue the business 
relating to the said chitor schemeon the 
expiry of auch period. 


(4) Notwithstanding anything to the con- 
trary contained in any 4greement or arrange- 
ment entered ints between any, person con- 
ducting any such chitor schéme and the 
subscriber, the person conducting the chit or 
scheme ghall, within such period as may be 
prescribed, refund the monies or tha subscrip- 
tions collected till thé date of default referred 
to in sub-section (3). 


(5) If any person fails to comply with the 
provisions of sub-section (4), he shall ba 
punishable with imprisonment for‘a term 
which may extend to two years, or with fine 
which may extend to three thousand rupees, 
or with both: 

Provided that in the absene3 of special and 
adequate reasons to the contrary to be men. 
tioned in the judgment of the court, the . 
imprisonment shall not- be less than one year 
and the fine shall not be less than one thou- 
sand rupees. 


13. Power to make rules.—(1) The State 
Government may, by. notification in -the 
Official Gazette and in consultation with the 
Rerorve Bank make rules for the purpose of 
Carrying out the provisions of this Act. 


(2) In particular and without prejudice to 
the generality of the foregoing power, such 
rules may provide for— 


(a) the office of the Reserve Bank to whom 
fall information regarding any prize chit or 
money circulation scheme may be furnished 
under the first proviso to sub-section (1) of 
section 12, and the form in whith and the 
period within which such information may be 
furnished; 

(b) the partioulars relating to the winding 
up plan of the busnes; relating to prize ohita 
or money ciroulation schemes, 


14. Repeals and saving.—(1) The Andhra 
Pradesh Money Circulation Scheme (Prohibi- 
tion) Act, 1965, as in forca in the State of 
Andhra Pradesh, and in the Union territory of 
Chandigarh and the Madhya Pradesh Dhan 
Parichalan Skeem (Pratishedh) Adhiniyam, 
1975, are hereby repealed. 


(2) Notwithstanding the repeal of any Act 
referred to in sub-section (1), anything done 
or any action taken under the ‘provisions of 
any such Aot shall, in go far ag such thing or 
action is not Inconsistent with the provisions 
of this Act, be deemed to have been done or 
taken under the provisions of this Act as if 
the said provisions were in force when guch 
thing was done or such action was taken and 
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shall continue in force accordingly until super. 
peded by anything done or any action taken 
under this Act. 


‘THE WATER (PREVENTION AND 

CONTROL OF POLLUTION) 
AMENDMENT ACT, 1978 

| (Act No. 44 of 1978)* 

i [12th December, 1978] 


An Act to amend the Water (Prevention 
‘and Control of Pollution) Act, 1978. 
Whereas, in pursuance of clause (1) of 

artiele 252 of the Constitution, / tho Water 

(Prevention and Control of Pollution) Act, 


- 1974, had been passed by Parliament; 


And whereas from the practical experience 
gained in the working of the aforesaid Act it is 
considered necessary to make certain amend. 
ments thereto; 

And wheresa, fn pursuance of clauge (1) of 
- artislo 252 of the Constitution read with 
elause (2) thereof, resolutions have been pass- 
ed by the Legislative Assemblies of the States 
of Assam, Haryana and West Bengal to the 
effect that the seid Act should be amended by 
an Act of Parliament for the purposes herein. 
afer appearing; 

Be it enacted by Parliament in the Twenty. 
ninth Year of theRepublic of India as follows: — 


1. Short title, application and com- 
mencement.~-:(1) This Act may be called 


THE WATER (PREVENTION AND OON. 


TROL OF POLLUTION) AMENDMENT 
AOT, 1978. 


(2) It applies, in the first instance, to the 
whole of the States of Assam, Haryana and 
West Bengal and the Union territories; and 
it shall apply to such: other State which 
adopts this Act by resolution passed in that 
behalf under elause (1)-of article 262 of the 
Gonatitution read with clause (2) thereof. 


(3) It shall come into force, at once in te 
States ol Assam, Haryana and West- Bengal 
and the Union territories, and in sany other 
State which adopts this Act under clawse (1) 
ef article 252 of the Oonatitution read with 
clause (2) thereof on the date of such adop- 
tion and any referexce in section 22 of this 
Act to the sovamaencement of this Act shall, 
in relation to amy State or Union territory, 
mean the date om which this Act comes into 
force in suek State or Union territory. 





[¥] Received the assent of the President on 12-12. 
1978 Act publisked in Gaz. of India; 13.12. 
1978, Part IE-S, 1, Est., p. 561, 


For Statement of pae and Reasons, see Gaz. of 
l India; 25-7-1878, Part II:S., 2, Ext,. p. 882, 
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2. Amendment of section 2.—In sea. 
tion 2 of the Water (Prevention and Control of 
Pollution) Aot, 1974 (hereinafter referred to 
ag the principal Act),— 


(a) after clause (d), the following clause 
shall be inserted, namely:— 

(dd) ‘outlet’ includes any conduit pipe or 
channel, open or cloged, carrying sewage or 
trade effluent or any other holding -arrange- 
ment which causes, or is likely to onaga: 
pollution;’ 


(b) after clauze (g), the following clause 
shall be inserted, namely :— 

‘(gg) ‘sewer’ means any conduit pipe or 
channel, open or closed, carrying sewage or 
trade effluent;’ 


3. Amendment of section 3. — In sec- 
tion 3 of the principal Act, in anb.seotion (a),— 

(a) in clause (a), for the words “matters 
relating to the uge and congervation of water 
resources or the prevention and control of 
water pollution”, the words ‘matters relating 
to environmental protection” shall be sub. 
stituted; 

(b) in clause (b), for the words "five of- 
cisla”, ibe words "such number of officials, | 
not exceeding five,” shall be substituted; 

(e) in clause (d), for the words “three ‘non- 
officials’, the words ‘such number of non. 
officials, not éxceeding three,” ehall be sub- 
stituted; 

(d) in clause (f), for the words “and having 
administrative experience’, the words "and 
having practical experience in respect of 
matters relating to environmental protection” 
shall be substituted. 


4, Amendment of section 4.—In goc- 
tion 4 cf the principal Act,— 

(a) in sub-section (1), the brackets and. 
words ‘(being a date not later than six months 
of the commencement of this Act in the State)” 
shall be omitted and shall be deemed always 
to have been omitted; 

(b) in gub.gection (2),— 

(i) in clauge (a),-— 

(1) the word ‘'full.time” shall be omitted, 


(2) for the words !‘mattera relating to the 
use and conservation of .water regouress or 
the prevention and control of water pollu-. 
tion”, the worde ‘'matters relating to environ- 
mental protection” shall be substituted. 


(3) the following proviso shall be ingorted 
at the end mamely:— 


Provided that the chairman may be either 
wholetime or part-time as the State Govern. 


‘ment may think fit;’; 


. (ii) in clause (b) for the words "five 
officials’, the worda “such number of offivials, 
not exceeding five,” shall be substituted; 
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(iii) in clause (0), for the words "fve per- 
gons” the wordas ‘'such number of persons, not 
exceeding five,” shall be substituted; 

(iv) in clauge (d), for the words ''three 
non-officials’, the words ‘'guch number of 
non-officials, not exeseding three,” shall be 
gubstituted:; 

(v) in clause (£), for the words ‘‘and having 


administrative experience’, thea words ‘’and ` 


having practical experience in matterg relating 
40 environmental protection’ shall be sub- 
atituted. 


5. Amendment of section 5. — In gec- 
tion 5 of the principal Act,— i 

(a) for sub-section (2), the following sub. 
gection shall be substituted, namely :— 


‘‘{2) The term of office of a member of a 
Beard nominated under clause (b) or clause (e) 
of sub-section (2) of section 3 or clause (b) or 
clause (e) of sub-section {2)-of section 4 shall 
-coma to an end as soon as he ceases tohold the 
offices under the Central Government or the 
State Government ‘or,as the case may be, 
the company or corporation owned, controlled 
‘or managed by the Central Government or 
che State Government, by virtue of which he 
waa nominated.” ; 

(b) in sub-section (5), for the words, brac- 
kets, letters and figures “or where he is 
nominated under clause (c) of sub-section (2) 
f section 3 or under clause (c) of sub-section 
{2) of section 4, if he ceases to be a member 
-of the State Board, or as the cage may be, of 
‘She local authority”, the following shall b 
gubatituted, namely :— 


‘or where he is nominated under clause (c) 
or clause (e) of sub-section (2) of section 3 or 
‘ander clause (c) or clause (e) of sub-section 
49) of section 4, if he ceases to be a member 
‘of the State Board or of the local authority 
-or, a3 the case may be, of the company or 
<orporation owned, controlled or managed by 
the Oentral Government or the State Govern. 
ment and such vacation of seat shall, in 
vg@ither case, take effect from such date ag the 
Oentral Government or, ag the case may be, 
the State Government may, by notification in 
«he Official Gazette, specify’. 


6. In section 10 of the principal Act, after 
. gub-ssction (2), the following sub-section 
-ghall be inserted, namely :— 
(3) A person associated with the ' Board 
under sub-section (1) for any purpose shall ba 
-paid such foss and allowances, for attending 
zits meetings and for attending to any other 
work of the-Board, as may be prescribed." 


“7, Insertion of new section 114A. — 
¿After gection 11 of the principal Act, the 
Wollowing gection shall be inserted, namely: -~ 
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Delegation of powers to Chairmen, — 
“ILA. The chairman of a Board shall exer. 
cise such powers and perform such duties ag 
may be prescribed or as may, from time to 
time, be delegated to him by the Board.” 


8. Amendment of section 12, — In geo. 
tion 12 of the principal Act,— ` 

(a) in sub-section (3), the words "and the 
rules so made may provide for the galarieg 
and allowances and other. terms and condi. 
tions of service of such officers and em- 
ployees” shall be omitted; 

(b) after sub-section (3), the following gub- 
section shall be inserted, namely :— 


"(3A) The method of recruitment.and the 


terms and conditions of service (including the 


sales of pay) of the officers (other than the 
membeér.secretary) and other employees of ` 
the Qentral Board or a State Board shall be 
such ag may be determined by regulations 
made by the Cantral Board or, 8a the case 
may be, by the Stata Board: 

Provided that no regulation made under 
this sub-section shall take effect unless,— 

(a) inthe case ofa regulation made by - 


- the Central Board, it is approved. by tha 


Osntral Government; and 
(b) in the cage of a regulation made by a. 


State Board, it is. approved by the State 
Government.” . 


9. Amendment of section 14. — In gec. 
tion 14 of the principal Act, — : 

(a) in sub-section (1),— E 

(i) in clauge (a), for the worda '‘matterg. 
relating to the use and congervation of water 
resources or the prevention and control of 
water pollution”, the words ''matters relating 
to environmental protection’ ghall be sub. 
stituted; ` 

(ii) in clause (£), for the words "and having 
admininistrative experience”, the words ‘and ` 
having practical experience, in respect of 
matters relating to environmental protection” 
shall be substituted: 

(b) in sub-section (2), — 

(i) in clause (a), for the words '‘matters 
relating to the use and conservation of water 
resources or the prevention and control of 
water pollution’, the words ''matters relating 
to environmental protection” shall be sub. 
stituted; 

(ii) in clauge (f), for the worda ''and having 
administrative experience” the words ''and 
having practical experience in respect of 
matters relating to environmental protection" 
shall be substituted. 


10. Amendment of section 21. — In sea: 
tion 21 of the principal Aot, for sub-section 


9 
a 
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(4), the following sub-section shal] be sub- 
tstiuted, namely :— 


(4) When a sample of any sewage or 
trade affluent is taken for analysis under sub. 
section (1) and the parson taking the sample 
gerves on the occupier or his agent, a notice 
under clause (a) of sub-section (3) and the 
occupier or his agent wilfully absents himself, 
then,— 

(a) the sample so taken shall be placed in 
a container which ‘shall be marked and sealed 
and shall be signed by the person taking the 
sample and the same shall be sent forthwith 


by such person for analysis to the laboratory ` 


referred to in sub-clause (i) or sub-clause (ii), 
ag the case may be, of clause (e) of sub- 


section (3) and such person shall inform the. 


Government. analyst appointed under gub. 
section (1) or sub-section (2), as the case may 
be, of section 53, in writing sbout the wilful 
absence of the occupier or his agent; and 


(b) the cost incurred in getting such sample | 


analysed shall be payable by the occupier or 
his agent and in case of default of auch pay- 
ment, the same shall be recoverable from the 
occupier or his agent, as the cage may be, as 
an arrear of land revenue or of public demand: 


Provided that no such recovery shell be 
made unless the occupier or, as the case may 
be, his agent has been given a reasonable 
opportunity of being heard in the matter.’’. 


11. Amendment of section 23.—In sec. 
tion 23 of -the principal Avt, in gub-gec. 
tion (2),— 
~ (a) for the words and figures "the Code of 
Criminal Procedure, 1898’, the words and 
‘figures “the Code of Criminal Procedure, 
1973” shall. be substituted; ` 


(b) for the word and figures ''section 98”, 
the word and figures “'seotion 94” shall be 
substituted. 


12, Amendment of section 25.—In sec. 
tion 25 of the principal Act,— 

(a) in sub-gedtion (1), for the words "stream 
or well” at both the places where they occur, 
the words: '‘stream or well or sewer or on 
land’ shall be substituted; 

(b) in sub-section (2), after the worda, 
brackets and figure ‘under sub-section (1)”, 
the words ‘‘shall be accompanied with such 
fees as may be Presaribed “and” shall be 
inserted; 

(e) in abato (4), in clause (a), for the 
words ‘‘stream or well”, the worda "stream 
or well or sewer or on land” shall be sub. 
stituted; 

(d) in sub-section (5), for the words ''stream 
or well’, the words ‘stream or well or sewer 
or on land” shail be sutatituted. 


. 
> 


a 
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13. Amendment of section 26. — In 


' gection 26 of the principal Acti 


(a) for the words ‘stream or well”, the 
words ‘stream or well or sewer or on land’™ 
shall be gubstitated; 

(b) for the worda ‘shall be made within æ- 
period of threa months of the constitution of 
the State Board”, the words “shall be made 
on or before such date as may be specified by 
the State Government by notification in this. 
oe in the Official Gazette” shall be substi_ 
nied. 


14. Amendment of section 27. — Ip 
section 27 of the principal Act, for eub-sec— 
tion (2), the following sub-section shall be. 
substituted namely :— 

(2) A State Board may from time to time. 
review — 

(a) any condition imposed under section 28 
(other than a condition to be satisfied before. 
an outlet is brought into use or a new dis- 
charges is made), or section 26 and may serve- 
on the person using the outlet or making the. 
discharge, ag the case may be, a notice, mak-. 
ing any reasonable variation of or revoking. 
any such condition; 

(b) the refusal of any Sugai referred to- ` 
in sub.gection (1) of section 26 or section 26- 
or the grant of such consent withont any 
condition and may make such orders as it. 


— deemed fit”. 


15. Amendment of section 28. — In 
section 28 of the principal Act, for sub.sec.. 
tion (2), the- following sub-section shall be: 
substituted, namely :—- 


(2) An appellate authority shall consist of- 

a single person or three persons, as the State. 
Goreciuient may think fit, to be appointed by: 
that Government.”’. 


16. Amendment of section 36. — In. 
tection 36 of the principal Act,— 

(a) In gub-gection’(1), after the word ‘'bene.. 
factions,”, the word ‘‘feeg” shall be ingerted;. 

(b) in sub.geotion (2), after the words. 
"under this Act,” the words ‘‘and, where any 
law for the time being in force relating to. 


. the prevention, control or abatement of air 


pollution provides for the performance of any” 
function under guch law by the Central Board, ° 
also for performing its functions under gunok: 
law” shall be inserted. 


17. Amendment of section 37. ~- In ato.. 
tion 37 of the principal Act, — 
(a) in sub-section (2), after the word "bene. . 
factions’, the word '', feos” ahall be inserted; 
(b) in sub. section (2), alter the words: 
“under this Act”, the words “and, where any 
law for the time being in force relating to the. 
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prevention, control or abatement of air pollu- 
tion, provides for the performance of any 
function under such law by the State Board, 
algo for performing its functiona under such 
law” shall be substituted. 


18. Amendment of section 39. — In 
section 39 of the principal Act, in sub-gec- 
tion (1), for the words ‘six months”, the 
words “nine months” shall be substituted. 


19. Amendment of section 49. — In 
section 49 of the principal Act,— 

(a) in aub-geation (1), for the words "Presi. 
dency Magiatrate or a Magistrate’, the words 
"Metropolitan Magistrate or a Judicial Magis- 
trate” shall be substituted; 

(b) in sub-section (2), — 


(i) for the words and figures “‘section 32 of 
the Code of Oriminal Procedure, 1898”, the 
words and figures “section 29 of the Code of 
Oriminal Procedure, 1973” shall be substi. 
tuted; 

(ii) for the words ‘Magistrate of the first 
clags or for any Presidency Magistrate”, the 
words Judicial Magistrate of the first class 


or for any Metropolitan Magistrate” shall be 


' substituted. 


20. Amendment Of section 63. — In geo. 
tion 63 of the principal Act— . 

(a) in sub-section (2),— 

(i) for clause (d), the following clause shall 
be substituted :— 


. '(d) the manner in which and the purposes 


for which persons may be associated with the . 


Central Board under sub.section (1) of asec. 
tion 10 and the fees and allowances payable to 
such persons;”; 

(ii) clauses (h) and (i) shall be omitted; 

(b) in sub-section (3), for the worda ‘‘before 
the expiry of the session in which it ig so laid 
or the successive sessions aforesaid,’ the words 
"before the expiry of the sessions imme diately 
following the geasions or the successive sessions 
aforesaid" shall be substituted. 


21. Amendment of section 64.—In sec- 

tion 64 of the principal Act in clauge (d) of 
~ gub.gection (2), the words ‘'and the fees and 
-allowances payable to such persona” shall be 
ingerted at the end. 


22. Validation. — Notwithstanding any- 
thing contained in section 4 of the principal 
Act, ag it stood immediately before the com. 
mencement of this Act, avery State Board for 
the prevention and control of water pollution 
constituted under that section after the expiry 
of a period of six months of the commence. 
ment of the principal Act in the State con. 
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cərned, shall be deemed to have been validly 
constituted and accordingly anything done or- 
any ackion taken by such State Board before. 
the commencement of this Act shall be deemad. - 
to have been validly done or taken and no such. 
thing or action shall be called in question im 
any court merely on the gropnd that such. 
State Board was constituted aftèr the expiry 
of the period specified therefor under the gaids 
section 4, iss 


Fe pe eal 


THE CODE OF CRIMINAL 
PROCEDURE (AMENDMENTY 


ACT, 1978 
(Act No. 45 ot 1978]* 


[18th December, 1933] 


An Act further to amend the Code of Cri- 
minal Procedure, 1973. 


Bu it enacted by Parliament in the Twenty-. 
ninth Year of the Republic of India ag. 
follows :— 


l. Short title. — This Act may be caligd. 
THE CODE OF ORIMINAL PROOEDURE. 
(AMENDMENT) ACT, 1978. ; 


2. Amendment of section 2, — In the 
Oode of Oriminal Procedure, 1973 (hereinafter 
referred to as the principal Act), in section 2, 
in clause (j), the words "and such local ares. 
may comprise the whole of the State, or any 
part of the State, as the State Government.. 
may, by notification, specify’, shall ba inserted. 
at the end. i 


3.8 Amendment of section 11, — In sec.. 
tion 11 of the principal Act, to sub-section (1), 
the following proviso shall be added, namely:— 


“Provided that the State Government may, 
after congultrtion with the High Court, esta.. 
blish, for any local area, one or more Special. 
Conria of Judicial Magistrates of the first class. 
or of the second class or try any particular 
cage or particular class of cases, and where 
any such Special Court is established, no other 
Court of Magistrate in the local area shall. 
have jurisdiction to try any cage or olass.of 
gases for the trial of which sach Special Court. 
of Judisial Magistrate has been established,’’. 


- 4. Amendment of section 18.—-In saction: 
13 of the principal Act,— 


(i) in sub-section (1), for the words “'of the 
second class, in respect to partidular cases or 
SN LN LEN Rat ree gametes 


[*] Received the assent of the President on. 
18-12-1978, Act published in Gaz. of India, 
19.12.1978, Part II-S. 1, Ext., p, 569. 


For Statement of Objects and Reasons, see G 
of gana 15-5-1978, Part II-S, 2, Ree 
p. 685, 
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o. particular olasses of cases or to Gases gano- 
ally, in any district, not being a metropolitan 
-area:”, the words "of the first class or of the 
- gecond class, in respect to particular cases or 
to particular classes of cages, in any local 
area, not being a metropolitan area:”’ shall be 
substituted; . 


(ii) after sub section (2), the following sub- 
-gection shall be inserted, namely :— 


‘'(3) The High Court may empower a Spe. 
ial Judicial Magistrate to exercise the powers 
of a Metropolitan Magistrate in relation to 
-any -metropolitan area outside his local juris- 
diction.”. 


5. Amendment oj section 14. — In 
‘tion 14 of the principal Act,— 

(a) to sub-section (1), the following proviso 
ahell be added, namely :— ` 


"Provided that the Court of a Special Judi- 
cial Magistrate may hold its sitting at any 
place within the local area for which it is 
established.”; 

. (b) after sub-section (2), the following sub- 
-section shall be inserted, namely :— 


(3) Where the local jurisdiction of a 
Magistrate, appointed under section 11 or seo- 
‘ion 13 or section 18, extends to an ares be- 
yond the district, or the metropolitan ares, as 
the case may be, in which he ordinarily holds 
Court, any reference in this Code to the Qourt 
of Session, Chief Judicial Magistrate or the 
Ohief Metropolitan Magistrate shall, in rela- 
tion to such Mazistrate, throughout the ares 
within his local. jurisdiction, be construed, 
waniess the context otherwise requires, a5 & 
aeference to the Court of Session, Chief Judi- 
jal Magistrate, or Chief Metropolitan Magis- 
trate, as the case may be,- exercising 
jurisdiction in relation to the said district or 
metropolitan area’. 
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6. Amendment of section 18, — In sec- 
4ion 18 of the principal Act, — 
"(i) in sub-section (1), the words ‘‘or to cases 
generally” shall be omitted; 
(ii) for sub-section (3), the following sub- 
-géction shall be substituted, namely ;— 


(3) The High Court or the State Govern- 
tment, as the case may be, may empower any 
. Special Metropolitan Magistrate to exercise, 
dn any local area outside the metropolitan 
area, the powers of a Judicial Magistrate of 
the first clasg”. 


7. Amendment of section 20. — In geo. 
tion 20 of the principal Act, in sab-sec- 
“tion (2) wore: : . ' ' 

(a) for the words "all or any”, the word 
“‘sngh” shall be substituted: 
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(b) after the words "in force”, the words 
"as may be directed by the State Govern- 
ment’ shall be inserted. 

8. Substitution of new section for sec. ` 
tion 24. — For section 24 of the principal 
Act, the following section shall be substituted, 


namely :— 


Public Prosecutors. — ''24. (1) For 
every High Oourt, the Oentral Governmeni 
or the State Government shall, after con- 
sultation with the High Court, appoint a 
Public Prosecutor and may also appoint one 
or more Additional Public Prosecutors, for 
conducting in such Court, any prosecution, 
appeal or other proceeding on behalf of the 
Oentral Government or State Government, 
ag the case may ba. . l 

(2) The Central Qovyərnment may appoint 
one or more Pablio Prosecutors for the pur- 
pose-of conducting any case or Glass of cases 
in any district, or local area. 


(3) For every district: the State Govern- 
ment shall appoint a Public - Prosecutor and 
may also appoint one or more Additional 
Pablio Prosecutors for the district : 


Provided that the Public Prosecutor or 
Additional Public Prosecutor appointed for 
one district may be appointed algo to bea 
Public Prosecutor or an Additional Public 
Prosesutor, ag the case may be, for another ` 
district, l i 

(4) The Distriot Magistrate shall, in con. 
sultation with the Sessions Judge, prepare a. 
panel of names of persons, who are, in his 
opinion fit to be appointed as Publio Prosecu- 
tors or Additional Public Prosecutors for the 
district. : 

(5) No person shall be appointed by the 
Stata Government as the Public Prosecutor or 
Additional Public Prosecutor for the district 
unless his name appears in the panel of names 
prepared by the District Magistrate under 
sub-section (4). ° 


* (6) Notwithstanding anything contained in 
sub-section (5), where ina State there exists 
a regular Cadre of Prosecuting Officers, the 
State Government shall appoint a Public Pro. 
secutor or an Additional Public. Prosecutor 
only from smong the persona -constituting 


` puch Cadre : 


Provided that where, in the opinion of the 
State Government, no suitable person is 
available in such Cadre for such appointment 
that Government may appoints person ag 
Public Prosecutor or Additional Fablio Pro- ~ 
secutor, as the case may be, from the panel. 
of names prepared by the District Magistrate: 
under sub-section (4). 

(7) A person shall be eligible tobe ap- 
pointed as œ Public Prosecutor or an Addi- 
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tional Pablic Prosecutor under sub-section (1) 
ær gub-seation (2) or sub-section (3) or sub. 
gection (6), only if he hag been in practice 
ag an advocate for no} lesa than seven years. 


(8) The Central Government or the State 


_ Government may appoint, for the purposes of 
any oage or Glass of oases, & person who has 
‘been in practice as an advocate for not less 
than ten years aa a Special Publie Progeontor. 


(9) For the purposes of sub-section (7) and 
.anb.gaction (8), the period during which a 
„poreon hag been in practice ag @ pleader, or 
thas rendered (whether before or after the 
. commencement of this Oode). service ag a 
Public Prosecutor or ag an Additional Pablia 
‘Prosecutor or Assistant Publio Prosecutor or 
. -other Prosecuting Officer, by whatever name 
s@alled, shall be deemed to ‘be the period 
during which such — hag been in prao. 
stica as an advocate,” 


9. Amendment “i Section 25. — In gec. 
‘tion 25, of the principal Aot, after sub.sec. 
¢ion (1), the following sub. gection shall be 
Anserted, namely :—— 


(1A) The Central Government may ap- 
oint one or more Assistant Public Progacutors 
Jor the purpose of conducting any casa or 
<@laga of cages in the Oourta of Magistrates.” . 


' 40. Amendment of section 102. — In 

action 102 of the principal Act, after sub- 
gection (2), the following sub-section shall be 
‘ngertad, namely : irs 


"(3) Every police officer acting under sub. 
ection (1) shall forthwith report the seizure 
-40 the Magistrate having jurisdiction and 
where the property seized is such that it 
-annot be conveniently transported to the 
-‘Oourt, he may give custody thereof to any 
parson On hig executing a bond undertaking 
~to produce the property before the Court ag 
and when required and to give effect to the 
further orders of the Court as to the disposal 
-of the same.” 


Ll. Anenii of seetion 107. — In 
ection 107 of the principal Act, in sub.ge0. 
‘sion (1), after the words “ordered to execute 
-a bond,”, the words “‘with or without gure. 
-tH1eg,” shall ba inserted. 


. 12. Amendment of section 133, — In- 


«section 123 of the principal Act,— 

(i) in gub.gectiom (1), for the words "the 
‘Ohief Judicial Magistrate’, the words and 
figures "the District Magistrate in the oase of 
~an order passed : by an Executive Magistrate 
ander section 117, or the Ohief Judicial 
Magistrato in any other gase” shall be gub- 
~gtituted; 

(ii) in sub-geotions (2), (5), (8), (7) and (9), 
for ho words “‘Ohief Judicial” Magistrate”, 
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wherever they oocur, the words and. figures 


“Digtrict Magistrate, in the case ‘ofan order 
passed by an Hixecutive Magistrate under ges. 
tion 117, or the Chief Judicial Magistrate in 
any other cage’ shall be substituted. 


13. Amendment of section 167. — In 
section 167 of the principal Aob; in the pro. 
viso to sub-section (2)—~ 

(a) for paragraph (a), the following. para. 
graph shall be sabstituted, namely :— 

(a) the Magistrate may’ authorise the de. 
tention of tho accused person otherwise than 
in the custody of the police, beyond ths period 
of fifteen days, if he is satisafled that ade. 
quate grounds exist for doing so, but 
no Magistrate shall suthorisa the détention 
of the accused poraon in custody under thig 
paragraph for a total period exceeding, — 

(i) ninety days, where the investigation 
roletea:to an offence punishable with death, 
imprisonment for life or imprisonment for s 
term of not less than ten years; 

(ii) sixty days, where the investigation 

relates to any other offence, 
and, on the expiry of the said pariod of iay: 
days, or sixty daya, as the cese may be, the 
accused person shall be released. on bail if he 
is prepared to and does furnish bail, and 
every person releaged on bail under this gub. 
section shall be deemed to be so released 
under the provisions of Ohapter XXXIII for 
the purposes of that Ohaptar:”; 
. (b) the Hxplanation shall be numbered as 
Explanation II, and before Explanation LI, as 
go numbered, the following Explanation ghall 
be ingerted, namely :— 

‘Explanation I.— For the avoidance of 
doubts, it is hereby declared that, notwith. 
standing the expiry of the period specified in 
paragraph (a), the accused shall be detained in 
gustody go long as he does not furnish bail.’’; 


(c) after sab-gection (2), the following aN 
aection shall be inserted, namely :— 


"(2A) Notwithstanding anythjng contained. 
in sub-section (1) or sub-section (2), the officer 
in charge of the police station or the police 
officer making the investigation, if he is not 
below the rank of a sub-inspector, may, where 
a Judicial Magistrate is not available, transmit 
to the nearest Executive Magistrate, on whom 


‘the powers of a Judicial Magistrate or Metro. 


politan Magistrate have been conferred, a 
copy of the entry in the diary hereinafter 
prescribed relating to the casa, and shall, at 
the game time, forward the accused to such 
Executive Magistrate, and thereupon guch 
Executive Magistrate, may, for reagona to be 
recorded in writing, authorise the detention of 


` the accuged person in such custody as he may 


think fit for a term not execeding seven dayg 
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in the aggragate; and, on the expiry of the 
period of detention so authorised, the accused 
person ehall be released on bail except where 
an order for further detention of the accused 
person has been made by a Magistrate com- 
petent to make such order; and, where an 
order for suck further detention is made, the 
period during which the accused person was 
detained in custody under the orders made by 
an Executive Magistrate under this sub.sec- 
tion, shall be taken into account in computing 
tha period specified in paragraph (a) of the 
proviso to sub.gection (2): - 

‘Provided that before the expiry of ths 
period aforesaid, the Executivo Magistrate 
ghall transmit to the nearest Judicial Magis. 
trate the records of the case together with a 
copy of the entries in the diary relating to 
the case which was transmitted to him by. 
the officer in charge of the police station or 
the police officer making the investigation; as 
the case may be.”. 


14. Amendment of section 167 to apply 
to pending investigations.— The provisions 
of section 167 of the principal Act, aa amended 
by this Act, shall apply to every investigation 
pending immediately before the commence. 
ment of this Act if the period of detention of 
the accused. person, otherwise than in the 
custody of the police, had not, at such com- 
mencement, exceeded sixty days. ` 


15. Amendment of - section 182. — In 
section 182 of the principal Act, in sub.sec- 
pection (2), after the words ‘by the firsé 
marriage”, the words ‘', or the wife by the 
first marriage has taken up permanent resi- 
dence after the commission of the offence” 
shall be inserted. 


16. Amendment of section 196. — In 
gection 196 of the principal Act, in sub-gee- 
tion (2), for the words ‘‘a cognizable offence’, 
the words ‘'an offence” shall be substituted. 


17. Amendment of section 198. — In 
section 198 of the principal Act, in para- 
graph (e) of the proviso to sub-section (1),— 

(i) for the word and figures ' ‘section 494”, 
the words and figures ‘section 494 or geo- 
_ Hon 495” ahall be substituted; 

(ii) after the words '‘mother’s brother or 
gister”, the words '' 
Court, by any other person related to her by 
blood, marriage or adoption” shall be inserted. 

18. Amendm-nt of section 206. — In 
section 206 of the principal Act, after sab- 
section (2), the following sub.section shall be 
inserted, namely :— 


"(3) The State Government may, by noti. 


fication, specially empower any Magistrate to 
exercise the powers conferred by sub-seo- 


, or, with the leave of the 


LLR. 
tion (1) in relation to any offence which ie 
compoundable under section 320 or any 
offence punishable with imprisonment for s 
term noi exceeding three months. or with 
fine, or with both where the Magistrate is of 
opinion that, having regard to the facts and | 
circumstances of the case, the pa of 

fine only would meet the ends of justice.’ 


19. Amendment of section 209. — Im 
pection 209 of the principal Act, for clause (a), 
the following clause shall be subsijtuied, 
namely :— 

(a) commit, after complying with the pro- 
visions ef section 207 or section 208. as the ` 
case may be, the case to the Court of Segsion, 
andi gubjest to the provisions of this Code 
relating to bail, remand the accused to custody 
until such commitment has been made;’’. 


20. Amendment of section 276. — In 
section 476 of the principal Act, for sub-seo- 
tion (2), the following sub-section shall be 
substituted, namely :— 

"(2) Buch evidence shall ordinarily be 
taken down in the form of a narrative, but the’ 
presiding Judge may, in his discretion take 
down, or cause to be taken down, any part of 
such evidence in the form of quéstion and 
answer.” . 

21. Amendment of section 293. — In 
section 293 of the principal Act, in clause e} 
of sub-section (4), after the word -“Direotor”, 
the = words '‘Depnty Director or Aasistan’ 
Director” shall be inserted. 


22. Amendment of sectian 297. — In 
section 297 of the principal Act, in sub-sec-. 
tion (1), for clause (a), the following clause 
shall be substituted, namely :— 

"(a) any Judge or any Judicial or Hxecu. 
tive Magistrate ’ or” 


23. Sr of section .299. — In 
section 299 of the principal Act, in sub.geo. 
‘tion (1), after the words ‘‘competent to try”, 
the words “or commit for trial,” shall be 
inserted. 


24. Amendment of section 309. — In 
ection 309 of the principal Act, in sub.gec. 
tion (2), after the second proviso, the follow. 


_ing proviso shall be inserted, namely :— 


"Provided also that no adjournment shalt 
be granted for the purpose only of enabling 
the accused person fo show cause against the 
sentence proposed to ba imposed on him,” . 


25. Amendment of section 320. — In 
section 320 of the principal Act, in the Table 
under sub-section (1), in column 1, for the 
word “Defamation”, the words, figures and 
brackets "Defamation, except euch cases ag 
aro specified against section 500 of the Indian 
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Penal Code in column lof the Tabla. under 
sub-section (2)” shall be substituted. . 

25. Amendment of section 323. — In 
gection 323 of ths principal Act, the following 
shall be ingerted at the end, namely — 

"and thereupon the provisions of Ohapter 
XVIII shall apply to the commitment g0 
made". 


27. Amendment of section 326, — In i 


gaction 326 of the principal Act, — 

‘(i) in sub-section (1), for the word ‘Magia. 
trate”, wherever it occurs, the words ‘Judge 
or Magistrate” shall be substituted: 

(ti) in sub-section (2), for the worda "from 


one Magistrate to another Magistrate’, the ` 


words ‘from one Judge to another Judge or 
from one Magistrate to another Magistrate” 
ahali be substituted. 


28. Amendment of section 374. — In 
section 374 of the principal Act, in sub.sea 
tlon (2), for the words “has been passed”, 
the words "has ‘been passed against him. or 
against any other person convicted at the 

game trial’’ shall be substituted. l 


29. Amendment of section 377. — In 
asction 377 of the principal Act, in sub geo. 
tlon (2), for the words ‘‘the Central Govern- 
ment may direct’, the words ‘‘the Central 
Government may also direct” shall be sub. 
atituted. 


30. Amendment of section 378. — In 
section 378 of the principal Act, in gub-sec. 
tion (1), the following shall be inserted at the 
end, namely :— 

‘or an order of acquittal passed by the 
Oourt of Session in revision”. 


31. Amendment of section 428. — In 
section 428 of the principal Act, after the 
words “sentenced to imprisonment for a 
tarm”, the wordas ‘ 
in default of fine,” shall be inserted. 

32. Insertion of new section 433A. — 
After asction 433 of the principal Act, the 
following section shall be ingerted, namely:—~ 


Restriction on powers of remission or 
commutation in certain cases. — “433A, 
Notwithstanding anything contained in sec. 
tion 432, where a sentence of imprisonment 
for life is imposed on conviction of a person 
for an offence for which death ig, one of the 
punishments provided by law, or where a 
sentence of death imposed ‘on s person hag 
been commuted under section 433 into one 
of imprisonment for life, such person shall 
not be released from prison unlega he had 
garved at loast fourteen years of imprison- 
moni” : , ‘ ` 

33. Amendment of section 468. — In 
seotion 468 of the- principal Aob, after sub. 
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section (2), the following sub-section shall be 
inserted, namely :— 


"(3) For the purposes of this section, tha 
period of limitation, in relation to offences 
which may be tried together, shall be deter. 
mined with reference to the offence which ig 
punishable with the. more severe punishment 
or, as the case may be, the mostsevere punish- 
ment.” . 


34. Amendment of section 478. — [R 
section 478 of the principal Act,— 

(i) for the words '‘State Legislature”, the 
words ‘Legislative Assembly of a State” shall 
be substituted; 

(ii) for the word “requires”, .the word 
''pormits” shall be sabstituted. ts 


35. Amendment ofthe Second Sche- 
dule. — In the Second Schedule to the 
principal Act,— 

(i) in Form No. 34,— 

(a) in the heading, for the word “Magia. 
trate’, the word “Court”? shall be substituted; 

(b) for the brackets, words and figures 
“(See sections 248 and 255)", the brackets, 
words and figures "(See sections 235, 248 
and 255)” shall be substituted; 


(ii) in Form No. 41, for the brackets, 
words and figures ''(Ses section 386)”, tha 
brackets, words and figures ‘'(See sections 384, . 
413 and 416)” shall be substituted; 


(iii) in Form No. 42, for the bracketa, 
words and figures “(Sea section 414)", the 
brackets, words and figures ‘'Sea sections 413 
and 414)” shall be substituted; 

(iv) after Form No. 44, the following Form 
shall be inserted, namely :—~ 


"FORM No, 44A 


BOND FOR APPRARANOR OF OFFENDER 
RELEASED PENDING RBALISATION 
OF FINE 


[See section 424 (1) (b)] 


Wasreas I, (name); inhabitant of (place), 
have been sentenced to pay a fine of rupees 
and in default of payment thereof to 
undergo imprisonment for ; and whereas 
the Court bas been pleased to order my 
release on condition of my executing a bond 
for my appearance on the following date (or 
dates), namely: — 


I hereby bind myself to appear before the 
Court of at o'clock on the following 
date (or dates), namely :— 
snd, in cage of making default harein, I bind 
myself to forfeit to Government the sum of 
rupees ` 
Dated, this day of , 19 


= ( Signature), 
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WHESH A BOND WITH SURBTIES IS TO BB 
BXEROUTED, ADD— 


We do hereby declare ourselves sureties for 
the above-named that he will appear before 
the Court of | on the following date (or 
dates), namely : — 

and, in case of Hig making default therein, we 
bind ourselves jointly and severally to forfeit 

to Government the sum of rupees. 
(Signature). 


(v) aftar Form No. 46, the following Forms 


ahal! be inserted, namely: 


N ® 
“RORM No. 47 
WARRANT OF ATTACHMENT TO ENFOROB 
A BOND 
(Sea section 446) 


To the Police Officer i in oharge of the police 
* atation at 


Wares (name, dasoripiton and address of 
person) has failed to appear on (mention the 
occasion) pursuant to his recognizance; and 
has by default forfeited to Government the 
gum of rupees (the penaliy tn the bond), and 
whereas the said (nama of person) hag, on due 
dotice to him, failed to pay the said sum or 
show any sufficient cause why payment should 
not be enforced against him; 

This is to authorise and require you to 
attach any movable property of the said (name) 
that you may find within the district of A 
by seizure and detention, and, if the said 
amount be not paid within- days, to sell 


the property so attached or so much of it as’ 


may be sufficient to realise the amount afore- 

sid, and to, make return of what you have 
done onder thia warrant immediately upon its 
execution. ` 





Dated, thia day of 1 19 
`” (Seal of the Court) 
(Signature). 
FORM No. 48 


NOTIOE TO SURETY ON BREAOH OF A BOND 
(See section 448) 
To of 


~ WeHepeAB on the cee of , 19 
you became surety for (nams) of (place) that 
he should appear before this Court on the 
day of and bound yourself in defaulé 
thereot to forfeit the sum of rupees to 
Government; and whereas the said (rams) 
has failed to appear before this Court and by 
coason of such default you have Sig the 
aforesaid sum of rupees 

You are hereby required to i the an 
penalty or'show cause, within days from 
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‘Dated, this 


A, L Re 


this date, why payment of the said sum should | 
not be enforced against you. 





Dated, thig day of , 19 
(Seal of the Court) 
( Signature). 
FORM No. 49 


NoviIow To BURRTY OF FORFAITURE OF BOND 
FOR GOOD BRHAVIOUR ; 


(See section 446) 
To of 

Waxereas on the day of' ,19 , 
ou became surety by @ bond for (name) of 
(place) that he would be of good behaviour 
for the period of and bound yourself in 
default thereof to forfeit the sum of rupees 
to Government; and whereas the gaid 
(name) has been convicted of the offence of 
(mention the offence concisely) committed sinca 
you became such surety, whereby your secu- 

rity bond has become forfeited; 
You are hereby required to pay the gaid . 
penalty of rupees or' to show cause 





within ‘days why it should not be paid. 
Dated. this day of ,19 . 
(Seal of the Oourt) 
(Signature). 
FORM No. 50 


. WABRANT OF ATTAOHMBNT 
AGAINST A SURETY 
(See section 446) 

To of . 

WEngsas (name, desortpttion and address} 
has bound himself as surety for the appear- 
ance of (mention the condition of the bond) 
and the said (name) has made default, and 
thereby forfeited to Government the sum of 
rupees | (tha penalty in the bond); 


This is to authorise and require -you to 
attach any movable property of the said 
(name) which you may find within the dis- 
trict of ı by seizure and detention; 
and if the said amount be not paid within 
days, to sell the property so attached, or so 
much of it as may be gufficient to realise the 
amount aforesaid, and make roturn of what 
you have done under this warrant imme- 
diately upon its execution. 
day of i 19 
(Seal of the Court) 
( Signaturs). 


4 


Dated, this 


1978 


FORM No. 61 


WARRANT OF COMMITMENT OF THE 
SURETY OF AN ACOUSED PBRION 
ADMITTED TO BAIL 


(See section 446) 


To the Superintendent (or Keeper) of the 
Oivil Jail at 


Waernas (name akd Gascription of surety) 
has bound himself as a surety for the appear- 
ance of (state the condition of the bond) and 
the said (name) hag therein made default 
whereby the penalty mentioned in the said 
bond has been forfeited to Government; and 
whereas the said (nama of surety) hag, on due 
notice. to him, failed to pay the said sum or 
show any sufficient cause why payment should 
not be enforced against bim, and the same 
cannot be recovered by attachment and sale 
of his movable property, and an order hag 
been made for his imprisonment in the Oivil 
Jail for (specify the period); 


This is to suthonne and requira you, the 
said Superintendent (or Keeper) to receive 
the said (name) into your custody with this 
warrant and to keep him safely in the said 
Jail for the said (term of imprisonment), and 
to return this warrant with an endorsement 
certifying the manner of its execution. 

Dated, this day of , 19 


(Seal of the Court) 


FORM No. 52 


NovTiok TO THE PRINOIPAL OF FORIHITURBE 
OF BOND TO KBEP THH PRAOE 


(See section 446) 
To (name, description and address) 


WHueRAS on the day of , 19 4 
you entered into a bond not to commit, eto., 
(as in the bond). and proof of the forfeiture of 
the same has been given before me and duly 
recorded ; 


You are hereby called upon to pay the said 
penalty of rupees or to show cause 
before me within days why payment 
of the game should not be enforced against 
you. 
day of . 19 4 
{Seal of the Court) 

(Signature). 


Tr 


FORM No. 53 
WARRANT TO ATTAOH THE PROPERTY OF | 
THE PRINCIPAL ON BREACH OF A BOND 
TO KBEP THE PRAGE 
(See section 446) 


The Code of Oriminal Procedure (Amendment) Aot, 1978 


(Signatures). 


‘Dated, this 
l (Seal of the Court) 
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To (name and designation of police officer), 
at the police station of 

WaRREAS (name and niinkin) did, on 
the day of , 19 » enter into a 
bond for the sum of rupees binding 
himself not to commit a breach of the peace, 
oto.. (as in the bond), and proot of the for- 
feiture of the said bond has been given before 
me and duly recorded; and whereas notice 
has been given to the said (name) calling 
upon him to show cause: why the said sum 
should not be paid, and he has failed to do 
go or to pay the said sum; 

This ia to: authorise and require saul to 
attach by seizure movable property, belonging 
to the said (name) to the value of rupees - 

' a which you may find within the district 
of , and, if the said sam be not paid 
within 1 to sell the property so 
attached, or so much of it as may be sufficient 
to realise the same; and to make return of 
what you have done under thig Warrant 
immediately upon its execution. 

Dated, this day of 
(Seal of the Court) 


219 ws 


(Signature). 
FORM No. 54 
WARRANT OF IMPRISONMENT ON BREACH 
OF A BOND TO KEEP THA PRACH 
(See soction 446) 
To the eu peruieendon (or Keeper) of the 
Civil Jail at 
WHEREAS proof has liege given before me 
and duly recorded that (name and description) 
hag committed a breach of the bond entered 
into by him to keep the peace, whereby he 


~ has forfeited to Government the sum of-rupees 


>and whereas the said (name) has 
failed to pay the said sam or to show cause 
why the said sum should not be paid, although 
duly called upon to do go, and payment there- 
of cannot be enforced by attachment of hie 
movable property, and an order has been 
made for the imprisonment of the said 
(name) in the Civil Jail for the period of 
(term of tmprisonment); . 

This is to authorise and require you, the 
said Superintendent (or Keeper) of the said 
Civil Jail to receive the said (name) into your 
custody, together with this warrant. and to 
keep him safely in the said Jail for the said 
period of (term of imprisonment), ‘and to 
return this warrant with an endorsement 
certifying the manner of its execution. 
day of , 19 


(Signature). 
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FORM No. 55 
WARRANT OF ATTAOHMBNT AND BALE ON 
FORFHITURE OF BOND FOR GOOD 
BEHAVIOUR 
(See section 446) 


To the police amoo in charge of the police 
station at 


WHEREAS nama, dennnon and address) did, 
on the day of , 19 , give security by 
bond in the sum of rupees for the gocd 
behaviour di (name eio , of the principal), and 
proof has been given before me and duly 
recorded of the commission by the paid (name) 
of the offence of 
whereby the said bond has been forfeited; and 
whereas notice hag been given to the said 
(name) calling upon him to show cause why 
ého said sum should not be paid, and he has 
falled to do go or to pay the said gum; 


This ig to authorise and require you to 
attach by geizure movable property belonging 
to the said (name) to the value of rupees 
which you may find within the district of ı 
and, if tbe said sum be not paid within i 
to sell the property so attached, or so much 
of it as may be sufficient to realise the same; 
and to make return of what you have done 
onder this warrant immediately upon its 
execution. 


Dated, this day of eC . 
{Seal of the Court) E 
(Signature). 
- FORM No. 56 


WARRANT OF IMPRISONMENT ON FORFEI- 
TURR OF BOND FOR GOOD BEHAVIOGR 


` (See gestion 446) 


To the pee es (or Keeper) of the 
Oivil Jail at 


Wamsrmsas (name, tee and address) 
did, on the day of »19 =, give security 
by bond in the gum of rupees for the good 
. behaviour of (name, eto., of the principal) and 
proof of the breach of the said bond has been 
given before ma and duly recorded, whereby 
the seid (name) has forfeited to Government 
the sum of rupees , and whereas he has 
failed to pay the said sum or to show cause 
why the said sum should not be paid although 
duly called upon to do so, and payment there. 
of.cannot be enforced by attachment of hig 
movable property, and an order has been 
made for the imprisonment of the said (name) 
in the Civil Jail for the period of (term of 
imprisonment); 

This is to authorise ona pee you, the 
Superintendent (or Keeper). recaive the 
gaid (nama; into your ae together with 


this warrant, and to keep him safely in the 
said Jail for the said period of (term of im- 
prisonment), returning this warrant wiih an 
endorsement certifying the manner of ite 
execution. 

Dated, this day of 


(Seal of the Court) 


19 . 


(Signature). ” 


THE SUPPRESSION OF IMMORAL 
TRAFFIC IN WOMEN AND 
GIRLS (AMENDMENT) 


ACT, 1978 
{Act No. 46 of 1978]* 


` [26th December, 1978.} 
An Act to amend the Suppression of 


Immoral Traffic in Women and Girls 
Act, 1956. 


Be it enacted by Parliament in the Twenty. 
ninth Year of the Republic of India as 
follows : 


1. Short title and commencement.— 
(1) This Act may be called the SUPPRES. 
BION OF IMMORAL TRAFFIC IN WOMEN 
AND GIRLS (AMENDMENT) AOT, 1978. 


(2) It shall come into force on such date as 
the Central Government may, by notification 


. in the Official Gazette, appoint. 


2. Amendment of- section 3. — In the 
Suppression of Immoral Traffic in Womon:- 
and Girls Act, 1966 (hereinafter referred to 
as the principal Act) in section 3,— 

(a) in clause (a), after the word “room”, in 
both the places where it occurs, the word 
", Conveyance” shall be inserted;; 

(b) afier clause (a), the following clause 
shall be inserted, namely :— 


‘(as) ‘corrective institution” means an in- 
stitution, by whatever name, called (being a» 
institution established or licensed as such 
under section 21), in which women and girls; 
who are in need of correction, may be detain. 
ed under this Act, and includes a shelter 
where female undertriala may be kept in 
pursuance of this Act;’: 

(o) for clause (a), the following clause shal} 
be substituted, namely: — 


‘(c) “magistrate” means a magistrate speci- 
fied in the second column of the Schedule as 
being competent to exercise the powers eon. 
ferred by the section in which the expression 


*Received the assent of the President on 26-12- 
1978 Act published-in Gaz, of India; 27.12- 
1978 Part II-S. 1 Ex. p. 583. 

For Statement of Objects and Reasons, See 
po gos of India, 28.7-1978, Part II-S. 2, Ext. 


om 


`~ 
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acura and which is speolfied in the first co- 
éumn of the Schedule;’; 

(d) clause (e) shall be omitted; 

(e) for clanges (i) and (g); the following 
lauges shall be substituted, namely: — 

'(f) “prostitution” means the actof a female 
Offering her body for promigouous sexual in- 
g$ercourse for hire, whether in money or in 
kind, and whether offered immediately or 
otherwise, and the expression “prostitute” 
shall be construed accordingly; 

(g) ‘protective home” means an insiiiation: 
‘by whatever name called (being an institution 
established or licensed as such under section 
21), in which women and girls, who are in 
meed of care and protection, may be kept 
ander this Act, but does not include — 


(i) a shelter where female undertriala may 
be kept in pursuance of this Act, or 
(ii) & corrective inatitution;’. 


3. Insertion of new section 2A.— After 
gaction 2 of the principal Act, the following 
section shall be inserted, namely:— 


2A. Rule of construction regarding 
enactments not extending to Jammu and 
Kashmir. — Any reference in this Act to a 
daw which ig not in force in the State of 
danima and Kashmir shall, in relation to that 
Siste, be construed ag a reference to the 
co law, if any, in force in that 

Ə 


4. Amendment of section 4. —— In pec. 
gion 4 of the principal Aot, for sub-section (2), 
the following sub-section shall be substituted, 
fiaamely : — 

“(2) Where any person over the age of 
eighteen years is proved — 

(a) to be living with, or to ba habitually in 
¢he company of, a prostitate; or 

(b) to have exercised control, direction or 
influence over the movements of s prostitute 
dn such & manner as to show that such person 


` ds aiding, abetting or compelling her prostitu 


don; or 

(0) to be acting as a tout or pimp on behalf 
of a prostitute, it shall be presumed, until the 
@ontrary is proved, that such person is know. 
ingly living on the earnings of prostltuélon of 
another person within the meaning of sub.. 


* gaction (1).”. 


5. Amendment of section 7. — In ao. 
lon 7 of the principal Act,— 

(a) for sub.sestion (1), the following sub- 
action shall be substituted, namely :— 

"(1) Any womanor girl, who oarrles on 
prostitution and the person with whom guch 
prostitution is carried on, in any premises— 

(a) which are within the ares or areas, 
aotified under sub-section (3), or 


(b) which aro within a distance of two 
hundred metres of any place of public reli. 
gious worship, educational institution, hostel, 
hospital, nursing home or such other publio 
place of any kind ag may be notified in this 
behalf by the Commissioner of Police or 
magistrate in the manner prescribed, 
shall be punishable with imprisénment for a 
term which may extend to three months.” 

(b) after sub-section (2), the following sub. 
gections shall be inserted, namely :-- 

“(3) The State Government may, having 
regard to the kinds of persons frequenting. 
any area or areas in the State the nature and. 
the density of population therein and other 
relevant considerations, by notification in the. 
Official Gazette, direct that prostitution shall. 
not be carried on in gush ares or areas ag 
may be specified in the notification. 

(4) Where e notification is issued under 
sub.gection (3) in respect of any area or areas, 
the State Government shall define the limita 
of such area or areas in the notification witb 
reasonable certainty, 


` (5) No such notification shall be iied go 
as, to have effect from a date earlier than the 
Oxpiry. of a period of, ninety days after the 
date on which it ig issued.’. 
. Amendment of section 9. — In sea- 
ra 9 of the principal Act, in sub.gection (1), 
for the worda ‘‘having the custody, charge or - 
cero of any woman or girl’, the words 
“having the custody, charge or care of, or @ 
position of authority over, any woman or 
giri” shall be substituted. z3 


7. Substitution of new sections -for 
section 10. — For section 10 of the principal 
Aa}, the following sections shall be substitut- 
ed, namely :— 


“10 (1) Release on probation of good 
conduct or after due admonition. — A 
porson convicted: for the first time of any 
offence under section 7 or section 8 may, 
having regard to his age, ‘character, anteca- 
dentg and the circumstances ‘in which the 
offence was committed, be released by the 
gourt before which he ig convicted, on proba. 
ton of good conduct, — 

(a) in a case arising in an area where the 
Probation of Offenders Act, 1958, is in force, 
in the manner provided in section 4 of that. 


. Acti-and 


(b) in any other cage, in the manner pro- 
vided in gub.section (1) of section 360 of the 
Coda of Criminal Procedure, 1973. 

(2) A person convicted for the firat tima of 
any offence under gection 7 or gection 8 may, 
having regard to his age, character. antgce. 
denta and the circumstances in which the 


NY 
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offence was committed, also be released attor 
due admonition, — 


(a) in a oase arising in an area, Hh the 
Probation of Offenders Act, 1958, i ia in force, 
in tho manner provided in section 3 of that 
Act; and 

(b) in any other case, in the manner pro. 
vided in gub-seotion (3) of section 360 of the 
Oode of Criminal Prosedure, 1973. 


(3) The provisions of sections 5 to 17 (both 
inclusive) of the Probation of Offenders Act, 
1958, shall apply to ihe cases referred to in 
clause (a) of sub-section (1) and clause (a) of 
pnb-gection (2). 

(4) The provisions of .sub-sectiona (2) to 
(10) (both inclusive) of section 380 of the 
Code of Oriminal Procedure, 1973 shall apply 
to the cases referred to in olause (b) of sub- 
section (1) and clause (b) of sub-section (2). 


(5) Notwithstanding anything contained in 
‘the Oode of Criminal Procedure, 1973, or any 
‘other law for the time ‘being in force, no 
‘person convicted of &n offence ander sub- 
section (1) or sub-section (2) of section 3, og 
under ‘section 4, section 5, seotion 6 or gec- 
tion 9 shall be released on probation or alter 
due admonition. 


(6) Notwithstanding anything PERE in 
sub-section (1) or sub-section (2), if the 
person convicted of an offence under section 7 
or section 8 for the first time iy a woman or 
girl, she shall bs dealt with under this section 
and no sentence of imprisonment shall be 
awarded to her unless the court is satisfied 
that, having regard to the circumstances of 
the case, including the nature of the offence 
and the character of the offender, it would 
not be desirable to deal with her under thig 
section; and:if the court passes any sentence 
‘of imprisonment on the offender on first con- 
viction, it shall record its reagona for doing so. 


(7) For the purpose of satistying itself 
whether or not it would be desirable to deal 
with such woman or girl under this section, 
the court shall call for a report from the 
probation officer appointed under the Probation 
of Offenders Act, 1958, and shall consider his 
report, if any, and any other information 
available to it relating to the character and 
physical and mental condition of the offender. 


10A. Detention in a corrective cast 


tion, — (1) Where— 


(a) a female offender is found guilty of an 
offence under section 7 or section 8, and ia 
not releaged under sub-section (1) or sub. 
section (2) of section 10; and . 

(b) the character, atate of health and mental 
condition of the offender and the other 
circumstances of the case are such that it ig 


expedient that she should be gubject to 
detention for such term and such instrnation- 
a discipline as are conducive to her correc- 
on, 
it shall be lawful for the court to pass ‘in lion- 
of a sentence of imprisonment, an order for 
detention in a corrective institution for euch 
term, not being less than two years and not 
being more than five years, as the couri ` 
thinks fit : 


Provided that before passing such an sees 

(i) the court shall give an opportunity tm 
the offender to be heard and shall algo consi. 
der any representation which the offender 
mey make to the court as to the suitability of 
the case for treatment in such an institution. 
as also the report of the probation officer 
appointed under the Probation of Offenders 
Act, 1958; and 

(ii) the’ court shall record that it is satisfied ` 
that the character. state of health and menta 
Condition of the offender and the other circum. 
stances of the cage are such that the offender- 
is likely to benefit by auch ‘ingtruction and 
discipline as aforesaid. 


(2) Subject to the provisions of sub. 


. section (3), the provisions of the Oode of 


Criminal Procedure, 1973, relating to appeal, 
reference and revision, and of the Limitation 
Act, 1963, as to the period within which am 
appeal shall be filed, shall apply in relation te 
an order of detention under sub-section (1) am 
if the order had been a sentence of imprison- 
ment for the same period as the period for 
which the detention waa ordered. 


(3) Subject to such rules as may be made 
in this behalf, the State Government or autho. 
rity authorised in this behalf may, at any 
time after the expiration of six months from. 
the date of an order for detention in & correc. 
tive institution, if it is satisfied that there is.a 
reasonable probability that the offender wil} 
lead a useful and industrioua life, discharge- 
her from such an institution, without condi- 
tion or with such conditions ag may be con- 
sidered fit, and grant her a written licence in- 
such form as may be prescribed. 


` (4) The conditions on which an offender is 
discharged under sub-section (3), may include. 
requirements relating to residence of the: * 
offender and supervision over the offender’s- 


activities and movemenw.”. ; 


- 8& Amendment of section 12. —- In s80.. 
tion 12 of the principal Act, in sub-section (4). 
for the words and figures ‘‘sectiong 112 to 126 
of the Code of Criminal: Procedure, 1898”, 
the words and figures ‘'sections 111 to 123 of 
the Code of Criminal Procedure, 1973” shal: 
be substituted. 
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9. Amendment of section 13. — In 
gestion 13 of the principal Act, for sub-seo. 
tion (2), the following sub-sections shall be 
substituted, pamely :— 


(2) The special police officer shall no} be 
below the rank of an Inspector of Police. 

(2A) The District Magistrate may, if he 
considers it necessary or expedient so to do, 
confer upon any retired police or military 
officer all or any of the powers conferred by 
or under this Act on special police officer, 
with regpect to particular cages or classes of 
_ Gases or to cases generally : 

Provided that no such power shall be con. 
ferred on-— 


(a) a retired police officer unless such officer: 
at the time of hig retirement, was holding a 
post not below the rank of an inspector; 

(b) a‘retired military officer unlesa such 
officer, at the time of hia retirement, wad 
holding a post not below the rank of a com. 
missioned officer.”, 


10. endment of section 14. — In 
peetion 14 of the principal Act. — 

(a) in the opening paragraph, for the words 
and figures ‘ the Code of Crimina) Procedure, 
1898”, the words and figures ‘‘the Code of 
Oriminal Procedure, 1973”. shall be substi- 
tuted; 

(b) in clause (iii) of the proviso, for the 
' word ‘‘inspector”, the word "ub. inspeotor? 

-ghall be substituted. 


11. Amendment of section 15. — Ia 
section 16 of the principal Act, — 

(a) in sub-section (2), the following proviso 
shali be inserted at the ond, namely :— 

"Provided that the requirement ag to the 
respectable inhabitants being from the locality 
in which the place to be searched is situate 
shall not apply to a woman required to attend 
and witness the gearch.”; 

(b) for eub section (4), the following sub. 
section shall be gubstituted, namely :— 

“"(4) The special police officer entering any 
premises onder sub.gection (1) shall be en- 
titled to remove therefrom— 

(a) any woman, if im. his opinion, she ig 
carrying on, or is being made to carry on, or 
attempts are being made to make her carry 
on, prostitution; or | 

(b) any girl, if in his opinion, she is under 
the age of twenty-one yeara and ig carrying 
on; or is being made to Garry on, or attempia 
aro being made to make her cary On; pro. 
ptitution.”; - 

(c) in sub-section (5), for the word "the 
girl”, the words “the woman or girl” shall 
be substituted; 

(d) after sub-section (6), of the following 

- gub-seetion shall be inserted, namely :— 


(7) The provisions of the Code of Orimi- 
nal Procedure, 1973, shall. go far as may be, 
apply to any search onder this section as they 


apply to any search made under the autho 
‘. rity of a warrant issued under gection 94 of'. 


the said Oode.”. 


12. Substitution of new ‘sections for- 
sections 16 and 17.— For sections 16 and 
17 of the principal 30t, the following sections: ` 
shall be substituted, namely :— 

Rescue of woman or girl. — ‘16. (1): 
Where a magistrate has reason io belisye> 
from information received from the police or- 
from any other person authorised by the State 
Government in this behalf or ather wise, 


-that— 


_{a) a woman is being nie to carry on pro- 
stitution in a brothel, or 

(b).a girl apparently under the age of 
twenty one years ig living, or is carrying on, 
or is being made to carry on, prostitution in 2r 
brothel, 
hə may direct a police officer not below the- 
rank of s sub-inspector to enter such broths), 
and to remove therefrom such woman or girk . 
and prodace her before him. 

(2) The police officer, after removing the: 
woman or girl, shall forthwith produce her- 
before the magistrate isduing the order. 


17, Intermediate custody of womem 
and girls removed under section 15 or 
rescued under section 16. — (1) When the: 
special polica, officer removing a woman or-’ 
girl under sub-section (4) of eection 15 or a 
police officer ressuing a woman or girl under- 
sub-section (1) of section 168, is for any reasons 
unabla to produce her before the appropriate- 


‘magistrate as required by sab.seetion (5) of 


section 15, or before the magistrate issuing: 


the order under sub.section (2) of section 16, 
' he shall forthwith produce her before the: 


nearest magistrate of any class, who shall pags- 
such orders as he deems proper for her safe» 
custody until she is produced before the ap.. 
propriate magistrate, or, as the case may be, 
the magistrate issuing the order : 

Provided that no woman or girl shall be — 
' (i) detained ín custody under this sub.see.- 
tion for a period exceeding ten days from the- 
date of the order under this sub.gection; or 

(ii) restored to or placed in the custody of 
a person who may exercise a harmful influ. 
ence over her. l 

(2) When the woman or girl is produced: 
before the appropriate magistrate under sub. 
section (5) of S. 15 or the Magistrate under aub- 
section (2) of section 16, he shall, after giving“ 
her an opportunity of being heard, cause an 
inquiry to be made as to the. correctness of the 
information received under sub. section (1) off 
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-aeotion 16, the age, character and antecedents 
of the woman or girl and the suitability of 
heor parents, guardian or husband for taking 
_«Gbarge of her and the nature of the influence 

which the conditions in her home are likely 
“40 have on her if she is sent home, and, for 
¢hig purpose, he may direct a probation officer 
appointed under the Probation of Offenders 
Act, 1958, to inquire into the above circum. 
ratances and into the personality of the woman 
‘or girl and the prospects of her rehabilitation. 


(3) The magistrate may, while an inquiry 
da mado into a case under sub.gection (2), pase 


euch orders as he deema proper for the safe - 


<uatody of the woman or girl ; 


Providéd that no- woman or girl shall be 
‘kept in custody for this purpose for a period 
axcoeding three weeks from the date of auch 
an order, 40] no woman or girl shall be kept 
in the custody of s person likely to have a 
frarmful influsnee over her. 


(4) Where the magistrate is satisfied, after 
making an inquiry 46 required under sub. 
ation (2),— 

; (a) tbat the information zogorggd lg corredt: 
and 

(b) that sho ia in need of care and proteo- 
ion, 
he may, subject to the provisions of sub-sec. 
4ion (5), make an order that such woman or 
irl be detained for such period, being not leas 
han one year and not more than three years, 
sa may be specified in the order, in a protec. 
sive home, or in such other euatody ag he shall, 
“Zar reasons to be; recorded in writing, eongider 
suitable : 


Provided that such custody shall not be that | 


of a person or body of persons of a religious 
perguasion different from that of the woman 


or girl, and that those entrusted with the 


ustody of the woman or girl, including the 
persona in charge of œ protective home, may 
de required to enter into s bond which may, 
«where necessary and feasible, contain under- 
takings based on directions relating to the 
proper care, guardianship, education, training 
and medical and psychiatric treatment of the 
woman or girl as well as supervision by a 
‚parson appointed by the court, which will be 
dn force for a period not exseeding three years. 


(5) In discharging hia functions under gub- 
ection (2), a magistrate may summon a panel 
-of five respectable persons, three of whom 
hall, wherever praciidable, be women, to 
assist him; and may, for this purpose, keep a 
Aist of exprienced social welfare workers; 
particularly women social welfare workers, 
‘in the field of suppression of immoral traffic 
Jn women and girls. 


(6) An appeal against an order made under 
sub-section (4) shall lie to the Oourt of Session 
whose decigion on auch appeal shall be final.”. 


13. Amendment of section 18. — In 
section 18 of the principal Act, in sub-section 
(1), for the words “two hundred yards’ , the 
worda “two hundred metres” shall be substi. 
tuted. 


k 


14. Substitution of new section for sec- 
tion 19. — For section 19 of the principal 
Act, the following section ghall be substituted, 
namely :—~ 


“19, (1). Application for being kept in 
a protective home or provided care and 
protection by court. — A womanior girl 
who is Carrying on, or is being made to carry 
on, prostitution, may make an application, to 
the magistrate within the local limits of whose 
jurisdiction she is carrying on, or is being 
made to carry on, prostitution, for an ordear 
that she may be— 


(a) kept in a protestive home, or 


(b) provided care and protection by the 
court in the manner specified in sub-sec- 
tion (3). 


(2) The magistrate may, pending inquiry 
under sub-section (3), direct that the woman 
or girl ba kept in such custody as he may 
consider proper, having regard toa the 
circumetances ef the cage. 


(3) If tha magistrate, after hearing the 
applicant and making such inquiry as he may 
consider necessary, including an inquiry by 
a probation officér appointed under the Pro- 
bation of Offenders Act, 1958, into the 
personality, conditions of home and prospects 
of rehabilitation of the applicant, is satisfied 
that an order should be made under this 
section, he shall, for reasons to be recorded), 
make an order that the applicant ba kept, 

*(i) in a protective home, or 

(ii) in a corrective institution, or 

(iii) under the supervision of & parser 
appointed by the magistrate, 
for such period as may be epesified in the 
order.’’. 


15. Amendment of section 21. — In 
section 21 of the principal Aot, == ~ 

(a) in sub-section (1), for the worda ''as 
many protective homes under thie Act as it 
thinks fit and such homes’, the words "as 
‘many protective homes and ‘gorrective instil. 
tutions under this Act as it thinks. fit and sueh 
homes and institutions” ehall ba substituted; 

(b) in aub-seotions (2), (7), (8) and (10), 
for the words “protective home”, wherever 


1878 The Suppressioh of {mmoral Traffic in Women & Girls (Amdt,) Act, 1978 [Act 48] 287 


they occur, the words “protective home or 
@orrective institution’ shall be substituted; 

(o) in sub-seation (3),- 

(i) in the opening paragraph and in the 


first proviso,-for the words ‘'protective home’’,. 


the words ‘protective home or corrective 
d4natitution” shall be substituted; 

(ii) after the second provizo, the following 
proviso shall be inserted, namely : — 

"Provided also that a person or authority 
maintaining any corrective institution at the 
commencement of the Suppression of Immoral 
Traffic in Women and Girls (Amendment) 
Act, 1978, shall be allowed a period of six 
months from such commencement to make an 
application for such licence.”; 

(d) after sub-section (9), the following sub- 
gection shall ba inserted, namely :—— 


“(9A) The State Government or an autho. 
city authorised by it in this behalf may, 
aubject to any rules that may be made in 
this behalf, transfer an inmate of e protective 
‘ome to another protective’ home or to 8 
Oorrective institution or an inmate of & corres. 
tive institution to another corrective institu. 
dion or to a protective home, where such 
éransfer is considered desirable having regard 
to the conduct of the person to be transferred, 
the kind of training to be imparted and other 
@ircumstances of the case: - 


Provided that — 


(a) no woman or girl who ia tranaferred 
ander this sub-section ghall be required to 
stay in the home or institution to which sha 
fa transferred for a perivd longer than she 
Wag required to stay in the home or institu. 
ion from which she was transferred: 


(b) reasons shall be recorded. for every 
Order of transfer under thig gub-section.’’. 


16. Amendment of section 22, — In 
aection 22 of the principal Act, for the worda, 
brackets, letter and figure "a magistrate ag 
defined in clause (a) of section 2", the words 
"a Metropolitan Magistrate or a ‘Judicial 
pr of the firat olaga” shall be substi- 

uted. 


17. Insertion of new sections 29A and 


-22B. —- After section 22 of the principal Act, 


fhe following sections ghall be 
namely :— 


"22A. (1) Power to establish Special 
Courts. —If the State Government is gatisfi. 
ed that it ig necessary for the purpose of 
providing for speedy trial of offences under 
this Act in any district or metropolitan area, 
it may, by notification in the Official Gazette 
and after consnitation with the High Court, 
@stablish one or more Courts of Judisial 


inserted, 


. marily. — 


Magistrates of the first clasa, or, ag the eaga 
may be, Metropolitan Magistrates, in such 
diatrict or motropolitan area. . 
(2) Unless otherwise directed by the High 
Court,. a court established under gub-ges- 
tion (1) shall exercise jurisdiction only in 


‘respect of cages under this Act. ° 


(3) Subject to the provisions of sub. 
section (2), the juriadiotion and powers of the - 
presiding officer of a court established under 
aub.geotion (1) in any district or metropolitan 
area shall .extend throughont the district or 
the metropolitan area, as the case may be.. 


(4) Subject to the foregoing provisions of 
this section, a court established under sub- 
section (1) in any district or metropolitan 
area ghall be deemed to be a court established 
under sub-section (1) of section 11, or, as 
the case may be, sub-section (1) of section 16, 
of the Oode of Oriminal Procedure, 1973 and 
the provisions of that Code shall apply accord. 
ingly in relation to such courts. 


Ezplanation. — In this section, een 
Court” has the same meaning as in olanse (e) 
of section 2 of the Code of Oriminal Pro- 
cedure, 1973. . 


22B. Power of court to try cases sum- 
Notwithstarding anything cor- 
tained in the Oode df Criminal Procedure, 
1973, the State Government may, if it con. 
gidara it necessary so to do, direct that offenses 
under this Act shall be tried in @ summary 
way by a magistrate [including the presiding 
officer of a court established under gub.sec. 
tion (1) of section 224A] and the provisions of 
sections 262 to 265 (both inclusive) of the 
sgid Code, shall, as far ag may be, apply to 
such trial : . 


Provided that iv the case of any conviction 
in a summary trial under this section, it shall 
be lawful for the magistrate to pars a sentence 
of imprisonmeat for a term not exceeding ene 
year: 

Provided further that when. at the cam. 
mencement of, or in the course of. a summary 
trial under this section it appears to the 
magistrate that the nature of the case is such 
that a sentence of imprisonment for a term 
exceeding one year, may have to be passed or 
that it is, for any other reason. undesirable 
to try the case summarily, the magistrate 
cball, after hearing. the parties, record an 
order to that effect and thereafter recall any 
witness, who may have been examined and 
proceed fo hear or rehear the cage in the 


manner provided by the said Code,’. 


18. Amendment of section 23. — In 
section 23 of the principal Act, in sub-ges. 


tion (&).— 
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(a) in clause (b), after the words, brackets 
and figures ‘under guk.section (1) of ges. 
tion 10”, the words “where the women or 
girls are without a home" shall be inserted; 

(b) after clause (b), the following . clause 
shall be inserted; namely :— 


"(bb) the*fischarge of an offender under: 


sub section (3) of section 10A from a correc- 
. $ive institution and the form of Licence to be 
granted to such offender;”; 

(c) for clange (e), the following clause shall 
be substituted, namely :— 

“*(e) the detention and keeping in protective 
homes or, as the cage may be, in corrective 
‘institutions of women and girla under this 
Aci and their maintenance;”’; 

(d) for clause (g), the following clause shall 
be substituted, namely :— 

"(g) (i) the establishment, maintenance, 
management and superintendence of protective 
homes and corrective institutions under sec- 
tion 21 and the appointment, powers and 
duties of persons employed in such homes or 
inetitutions: 

° (ii) the form in which an application for & 
licence may be made and the particulars to 
~ be contained in such application; 

(iii) the procedure for the issue or renewal 
of a licence, the time within which such 


licence shall be isgued or renewed and the 


procedure to be followed in making a full and 
complete investigation in respeat of an appli- 
cation for a lisence; 

(iv) the form of a licence and the condi- 
tions to be apecified therein; 


(v) the manner in whioh the accounts of a - 


protective home and æ correctiva inttitution 
shall be maintained and audited; 

(vi) the maintenance of registers and state- 
ments by æ licensee and the form of such 
registers and statements; 


(vii) the care, treatment, maintenance, 
training, instruction, control and discipline of 
the inmates of proteative homes and correc- 
tive institutions; 

(viii) the visits to and communication with 
such inmates; 


(ix) the temporary detention of women and 
girls sentenced to detention in protedtive 
homes. or in corrective inetitntiona untik 
arrangement are made for gending them te 
such homes or institutions, 

(x) the transfer of an inmate from— 

(a) one protective home to another, or to s 
Corrective institution, 

(b) one corrective ‘institution to another or 
to a protective home, 
under sub-section (9A) of section 21; 

(xi) the transfer in pursuance of an order 
of the court from a protective home or & 
corrective institution to a prison of a womay 
or girl found to be incorrigible or exercising. 
bad influence upon other inmates of the pro- 
tective home or ‘the corrective institution and 
the period of her detention in auch prison; 

(xii) the transfer to a protective home or 
corrective institution of women or girls sen- 
tenced under section? or section 8 and the 
period of their detention in guch home or 


institution; 


(xiii) the discharge of inmates from & pro- 
tective homes or corrective institution either 
absolutely or subject to conditions, and their- 
arrest in the event of breach of such. condi.. 
tions; =.) 

(xiv) the grant of permission to inmates:to 
absent themselves for short periods; 

(xv) the in:pection of protective homes an® 
corrective institutions and other institutions 
in which women and girla may be kept, 
detained and maintained;’’. 


~ 19. Insertion of new Schedule. — In the principal Act, the following Schedule shalb 


“THE SOREDULE 
[See section 2 (e) ] 


be ingorted at the end, namely :— 








Section Magistrate competent to exercise the powers 

7 (1) District Magistrate. 

11 (4) Metropolitan Magistrate or Judicial Magistrate of the first class.- 

18 (4) Metropolitan Magistrate or Judicial Magistrate of the first clasa.. - 

15 (5) Metropolitan Magistrate, Judicial Magistrate of the first clagss, 

- District Magistrate or Sub-Divisional Magistrate. 
16 i Metrorlitan Magistrate, Judicial Magistrate of the first class, Die- 
trict Magistrate or Sub-Divisional Magistrate, . 

18 District Magistrate or Sub.Divisional Magistrate. ee 

18 Metropolitan Magistrate, Judicial’ Magistrate of the first class. 
District Magistrate or Sub-Divisional Magistrate. 

20 - - District Magistrate, Sub. Divisional Magistrate or any Executive Magis- 
trate specially empowered by the State Government. 

22B Metropolitan Magistrate or Judicial Magistrate of the first clasg.” . 
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20. Amendment of Act 20 of 1958. — In section 18 of the Probation of Offendera 
Aci, 1958, the words and figares ‘‘or the Suppression of Immoral Traffic in Women and Girle. 


Act, 1956” shall ba omitted. 


THE PAYMENT OF BONUS 
(AMENDMENT) ACT, 1978 


{Act No. 48 of 1978.)* 
[30th December, 1978.] 


An Act to amend the Payment of Bonus 
(Amendment) Act, 1977. 


Be it enacted by Parliament in the Twenty- 
minth Year ofthe Republic of India ag fol- 
dows :— 


1. Short title and commencement. — 
{1) This Act may be called the PAYMENT 
OF BONUS (AMENDMENT) AOT, 1978, 


(2) It shall be deemed to have come into 
#orce on the 8th day of September, 1978. 


2. Amendment of section 2.— In sec- 
dion 2 of the Payment of Bonug (Amendment) 
Act, 1977 (hereinafter referred to ag the 
amendment Act), after the words and figures 
“in respect of the accounting year commencing 
on any day in the year 1976”, the words and 
figures ‘and in respect of the accounting 
year commencing onany day inthe year 
1977” shall be inserted. 


3. Repeal and saving. — (1) The Pay- 
ment of Bonus (Amendment) Ordinance, 
1978 is hereby repealed. 

(2) Notwithstanding such repeal, anything 
done Or any action taken under the Payment 
of Bonus Act, 1965 by virtae of the provi- 
asiong of the amendment Act as amended by 
the gaid Ordinance shall be deemed to have 
Seen done or taken under the Payment of 
Bonus Act. 1965 by virtue of the provisions 
of the amendment Act as amended by this Act. 

THE ADDITIONAL DUTIES OF 

EXCISE (TEXTILES AND TEX. 

TILE ARTICLES) ACT, 1978. 
(Act No. 40 of 1978 )F 


[6th December, 1978.]| 


An Act to provide for the levy and col. 
lection of additional duties of excise 
on certain textiles and textile articles, 


. Be it enacted by Parliament in the Twenty- 
ninth Year of the Bepublio of India as fol- 
dows :— 


* Received the assent of the President on 30-12- 
78 Act.published in Gaz. of India; 30-12- 
1978 Part II-S, T Ext. p. 619. 

For Statement of ‘Ouse and Reasons, see 
Gaz. of S 24-11-1978 Part IL-S. 2, Ext. 


p. 1322 

¢ Received the assent of the President on 6-12-, 
1678 Act published in Gaz of India; 8-12- 
1978 Part [1-S, 1, Ext. p. 523. 


-(1) This Act 


1. Short title and commencement, —— 
may be called THE ADDI. 
TIONAL DUTIES OF EXOISH (TEXTILES 
AND TEXTILE ARTIOLES) AOT, 1978. 


(2) It shall be deemed to have come into 
force on the 4th day of. October, 1878. 


2. Definitions, — In this Act, "ootton 
fabrics”, "elk fabrica”, "woollen fabrica”, 
“man-made fabrica” end “wool tops” shall 
have the meanings respectively assigned to 
them in items Nos. 19, 20, 21, 22, and 43 of 
the First Scheoule to the Central Hixciges and 
Balt Act, 1944 (1 of 1944). 


3. Levy and collection of additional 
duties of excise on certain textile articles 
(1).— When goods of the description mentioned 
inthe Schedule chargeable witha duty of excise 
under the Oeniral Excises and Salt Act, 1944, 
(1 of 1944) read with any notinestion for the’ 
time being in force issued by the Central 
Government in relation to the duty go charge. 
able, ars -assessed to duty, there shall ha 
levied and collected a duty of excise equal ta 
ten per cent of the total amount so chargeable 
on such goods. 


(2) The duties of excise referred to in 
sub-section (1) in respsei of the goods speoi.- 
fied in the Schedule shall bein addition to 


‘the duties of excise chargeable on such goods 


under the Central Excises and Salt Act, 1944 
(1 of 1944) or any other law for the time 
being in force and shall be levied for the pur.. 
poses of the Union and the proceeds thereof 
ghall not be distributed among the States. 


(3) The provisions of tha Central Eixcises 
and Salt Act, 1944, (1 of 1914), ‘and the 
rules made thereunder, inclading those rela- 
ting to refunds and exemptions from duties, 
shall so far as may be, apply in relation to, 
the levy and collection of the duties or excise 
leviable under this section in respect of any 
goods as they apply in relation to the levy 
and Gollection of the duties of excise on gach 
goods under that Aot or those rules. 


4. Repeal and saving. — (1) The Addi. 
tional Daties of Excise (Textiles and Textile 
Articles) Ordinance, 1973 (4 of neh ie 
hereby repealed. — 


(2). Notwithstanding such repeal, Mrr a 
done or any action taken under the Ordi- 
nance go repealed shall be deemed to have 
been done or taken under the corresponding 


. provisions of this Act. 


"~ 
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THE SCHEDULE 
(See section 3) 
8. No.: Description of goods 
H (2) 








1. Mah-made fibres, other than mineral fibres, man-made filament yarns, cellulosie 
~ spun yarn and non.cellulosic wastes, all sorts ag described in item No. 18.1, 18-1, 
18-Il and 18°IV respectively of the First Schedule to the Central Excises and 


Balt Act, 1944. 


2. Cotton yarn, all sorts as described in Item No. 18A of the First Schedule to the Cen- 


tral Eixcises and Salt Act, 1944. 


3. Woollen and acrylic spun yarn as described in item No. 18B of the First Sch edule 
to the Central Excises and Salt Act, 1944. l 
4. Non-cellulosic spun yarn as desoribed in itom No. 18H of- the First Schedule to the 


Central Exoises and Balt Act, 1944. 
5, Cotton fabrics. l 
6. Bilk fabrics. 
7. Wóollen fabrica. 
' 8. Man-made fabrics. 
9. Wool tops. 


THE MOTOR VEHICLES (AMEND- 
MENT) ACT, 1978 
i [Act No. 47 of 1978].* 
| [26th December, 1978,] ` 


An Act further to amend the Motor 
Vehicles Act; 1989. 





Be it enacted by Parliament in the Twenty- 


ninth Year of the Republic of [ndia as 
follows :— 


t Short title and commencement.— 
(1) This Act may be called THE MOTOR 
- VYEHIOLES (AMENDMENT) AOT, 1978. 


(2) It shall come into force on auch date aa 
the Oentral*Government may, by notification 

in the Official Gazette, appoint and different 
Pa may be appointed for different provisions 
of this Act, and any reference to the Motor 
Vehicles (Amendment) Act, 1978, in any 
amendment made by any provision of thig 


Act shall be construed as a reference to the 


coming into forée of that provision, 


2. Amendment of section 2. — In s80- 
tion 2 of the Motor Vehicles Act, 1939 (herain- 
after referred to as the principal Act),— 

(a) after clause (3), the following clause 
ghall be inserted, namely :— 

'(4) “dealer” includea a person who is en- 
gaged in the manufacture of motor vehicleg or 
in building bodies for attachment to chasgia;’; 

(b) for clause (9), the following clauses 
Shall be substituted, namely :— . 

*Received the assent of the President -on 26-12- 


1978 Act published in Gaz. of India; 27.12- 
1978, Part II-S. 1, Ext., p. 597, 


For Statement of Objects and ‘Reasons, seo ' 


Gaz, of India; 1 7-8-1978, Part II-S, 2, Ext, 
D. 1118. 





(9) “heavy goods vehicle’ means any 
goods vehicle the registered laden weight of 
which, or a tractor the unladen weight of 
which, exceeds 11,000 kilograms; 

(9A) “heavy passenger motor vehicle” 
means any public service vehicle or omnibup 
the regiatered laden weight of either of which, 
or & motor car the unladen weight of which, 
exceeds 11,000 kilograms;’; 

(o) for olause (14), the following clauses 
shall be substituted, namely :— - 

(14) “medium goods vebiclo’, means any’ 


` goods vehicle, other than a light motor vehiole,. 


heavy goods vehicle or road-roller; 


(14A) ‘medium passenger motor: vehicle” 
means aby public service vehicle, other than 
a motor cy.le, invalid carriage, light motox 
vehicle or heavy passenger motor vehicle;’; 

(d) after clause (25), the following clause 
shall be ingerted, namely: — 


°- ' (25A) “re-built vehicle’ means a motor 
vehicle re-built with an engine and a chassis 
both of which had not been nepilered under 
this Act as one vehicle;’. 

3. Amendment of section 7.—In section 7 
of the principal Act,— 

(i) in sub-gection (7), for clauses (a) and (b).- 
the . following dlauses shall be substituted... 
namely :— . 

- fa) a person xo passes the test in driving 

a heavy goods vehicle shall be deemed alzo to 
have passed the test in driving any medium 
goods vehiole or light motor vehicle; 

(b) a pereon who. passes the teat in driving 
a heavy passenger motor vehicle ghall be 
deemed alse to have passed the tect in driving 


1978 


any medium pagsenger motor vehicle or light 
motor vehicle ; 

(a) a person who passes the test in driving 
a medium goods vehicle or a medium passen- 
gər motor vehicle shall be deemed also to have 
passed the test in driving any Jight motor 

yehicla.”; 
~ (ii) after sub-section (7), the following sub- 
section shall be inserted, namely :— 

“(7A) Notwithstanding anything contained 
In sub.seotion (7), any person, who has a valid 
driving licence granted before the commence. 
ment of the Motor Vehicles (Amendment) Act, 
1978, authorising him to drive a heavy motor 
vəhiele or, ag the case may be. a medium 
motor vehicle, shall, for the period specified 
fn such licence, be permitted to drive— 


(a) any heavy goods vehicle, heavy passen- 
gər motor vehicle, medium goods vehicle, 
medium passenger motor vehicle, or light 
motor vehicle, where the licence is for driving 
any heavy motor vehicle; 

(b) any medium goode vehicle, medium 
passenger motor vehicle, or light motor 
vehicle, where the licence ig for driving any 
medium motor vehicle.”. 


4. Amendment of section 8. — In geg. 


tion 8 of the principal Act, in sub-section (2), 


for clauses (d) and (e), the following clauses 
shall be substituted, namely :— 
"(d) medium goods vebicle, 
' (e) medium passenger motor vehicle, 
(ei) heavy goods vehicle, 
(eii) heavy passenger motor vehiole,”’, 


5. Amendment of section 9. — In sec. 
ilon 9 of the prineipal Act, in sub-section (3), 
in clause (a), for the words “to drive a trans. 
port vehicle”, the words ''to drive as a paid 
smployee or to drive a bransport vehicle” 
ghall be substituted. 


6. Amendment of section 10. — In B00. 
tion 10 of the principal Act, — 

(a) after the words “issued or renewed 
ander this Act’, the words, brackets and 
figures “after the commencement of the Motor 
Vehicles (Amendment) Act, 1978” shall be 
inserted; 

(b) for the worda "three years”, the worda 
fiye years” shall be substituted: 

(o) The following proviso shall be ingerted 
at the end, namely :— 

"Provided that a driving licence issued or 
. renewed to drive as a paid employee or to 
drive a transport vehicle shall be effective 
without renewal for a period of three years 
only.””. 


7. Amendment of section 16. — In sea. 
tien 16 of the principal Act, after gub-ges- 
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tion (1), the following sub- sections shall be 
inserted, namely :— 


"(1A) Upon the issue of an order under 
sub gection (1), the holder of a driving licence: 
shall forthwith surrender his driving licence. 


to the licensing authority which iggued the 


driving licence (hereafter in’ tbis gection 
referred to as the issuing authority), or, ag 
the cage may We, to the licensing authority by . 
which the driving licence was last renewed 
(hereafter in this section referred to as the: 
renewing authority), and the issuing autho- 
rity er, .as the casa may bó, the renewing: 
authority shell endorse the fact of digquali- 
fication in the driving licence and keep it 
until the period of disqualification hag expised: 
or the disqualification has been removed : 


Provided that where the driving licence: 
authorises & person to drive more than one 
class or description of motor vehicles and 
the order, made under gub.eection (1) dig- 
qualifies him from driving any epecified clase: 
or description of motor vehicles, the authority 
to which the driving licance was surrendered: 
shall endorse the fact of disqualification in: 
the driving licence and return the game te 
the holder. 


(1B) Where an order of disqualification has- 
been made under sub-section (1), the period 
of disqualification shall be reckoned from the 
date of surrender of the driving licence to: 
the issuing authority or the rendwing autho. 
rity, as the case may be, under sub.geo-. 
tion (1A), or from the date on which the 
relevant endorsement ig mada on the driving: 
licence, whichever is earlier : 

Provided that in & case where the driving 
licencs is, on the date on which the said order 
is made, in the possession of the issuing 
authority or the renewing authority or pf. 


_ . police officer, the disqualification shall take 


effect from the date of the said order.’”’. 


8. Amendment of section 21. — In sea. 
tion 21 of the principal Act, in sub.gection (2), 
after clause (as), the following Clause shalb 
bə inserted, namely :— 


“(aaa) the minimum educational qualifica- 
tions of persons to whom licences to drive: 
transport vehicles are issued after the com- 
mencement of the Motor Vehicles (Amend. 
ment) Act, 1978 and the time within which 
such qualifications are to be acquired by such. 
persons;”. 


9. Amendment of section 24. — In geo. 
tion 24 of the principal Aat,— 

(a) in sub-section (3), — 

(i) for the words "one of the groups ot 
lettera allotted to the State by the Sixth. 
Schedule’, the werds one of the greaps of 
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' <guch of thoge letters as are allotted to the 
tate by the Central Government from time 
“to time by notification in the Official Gazette,” 
«shall be substituted; 

(ii) the following provizo shall be inserted, 
-namely : 

“Provided that the letters and figures afore- 
caaid shall be shown— 

(a) in the cage of transport vehicles, in 
“black-on a white ground; 

(b) inthe oase of motor vehicles tempo- 
crarily registered in red on @ yellow ground; 

(co). in the cage of motor vehicles in the 
.possession of dealers, in white on a red 
c#round; 

- (d) in “other cages, in white on a black 
uud 

(b) atter sub-section Caer s0 anendsdi 
the following Bn eeoHona shall be ingerted, 
cnamely :— 


(4) A certificate of registration issued 
«ander sub-section (2), whether before or after 
the commencement of the Motor Vehicles 
<(Aimendment) Act, 1978, in respect of a motor 
-yehicla, other than & trangport vehicle, shall, 


rsubject to the provisions contained in this. 


Act, be valid only for a period of fifteen years 
rom the date of issue of such certificate and 
-shall be renewable. 


(5) An application by or on behalf ef the 
cowner of ® motor vehicle, other than s trans- 
¿port vehicle, for the renewal of a certificate 
~of -registration shall be made within such 
‘period as may be prescribed, in Form F asg 
_ eget forth in the First Schedule, shall contain 
«the information required by that Form and 
eahall be accompanied by the prescribed fea. 


(6) Where in the case of a certificate of 
-registration issued under this Act before the 


<commencement of the Motor Vehicles (Amend. . 


-ment} Act, 1978, in respect of a motor vehicle, 
‘other than a transport vehicle, the period of 
‘fiffaen years referred to in’ sub-section (4) 
thas expired at such commencement, the 
‘holder of such certificate shall apply for the 
»penewal of the said certificate in From F as 
«Bet forth in the First Schedule to the regis- 
<fering authority within six montha from 
such commencement or within such extend. 
-ad period not exceeding six months ag the 
-gutbority may, on sufficient cause being 
.shown., allow, and such application shall con. 
tain the information required by that Form 
and shall be accompanied by the prescribed 
tiee. 

(7) The registering authority may, on re. 
oeipt of an application under sub-section (5) or 
` «ab.gection (6), renew the certificate of regis- 
~ aration for the prescribed period.” 
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10. Amendment of section 26. — In 
section 26 of the principal Act, in sub-g86- 
tion (1), for the words ‘before proceeding to 
register a motor vehicle require the person 
applying for registration of the vehicle’, the 
words ‘before proceeding to register a motor 
vehicle or renew the certificate of registration 
in respect of & motor vehicle, other than a 
transport vehicle, requira the person applying 
for registration of the vehicla or. ag the case 
may be, for renewing the certificate of rogis- 
tration” shall be substituted. 


11. Substitution of new section for sec. 
tion 37.—For section 27 of the principal Act,. 
the following section shall be substituted, 
namely:— 


"27, Refusal of registration or renewal 
of the certificate ot registration. — The ~ 
registering authority may, by order, refuge to 
register any motor vehicle, or renew the 
certificate of registration in respect of a motor 
vehicle (other than a transport vehiale), if in 
either cage the vehicle is mschanically detec. 
tive or fails to comply with the requirements 
of Ohapter V or of the rules made thereunder, 
or'if the applicant fails to furnish particulars 
of any previous registration of the vehiole or 
furnish inaccurate particulars in the applica. 
tion for registration of the vehiole or. às the - 
cage may be, for renewal of the certificate of 
registration thereof and the registering autho- 
rity shall furnish the applicant whose vehicle _ 
is refused rogistration, or whose application 
for renewal of the certificate of registration ig 
refused, a copy of such order, ee with 
the reasons for such refusal.” 


12. Amendment of section 29.—In ses. 
tion 29 of the principal Act,— 

(a) to sub-section (1), the following proviso 
shall be added, namely:— ` 
_ "Provided that an application under this 
sub-section shall be accompanied — 

{i) by a no objection certificate’ obtained 
under section 29A; or 

(ii) in & cage where no auch certificate has 
been obtained, by— 

(a) a receipt obtained under sub-section (2), ' 
of section 29 or; 


(b) a postal acknowledgement received by 
the owner of the vehicle if he hag sent an 
application in this behalf by registered oy 
acknowledgement due to the oe autho. 
rity referred to in saction 29A, 
together with a declaration that he Ta not 
received any communication from such autho. 
rity refusing to grant such certificate or re- 
quiring him to comply with any direction 
subject to whieh such eortificste may be 
g ranted. de 
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(b) in sub-section (2). for the worda "in 


accordance with the Sixth Schedule”, the, 
words, brackets and figures “as specified in- ` 


gub.section (3) of saction 24” shall be sub- 
stituted; 


(c) after sab-seotion (a) ag so amended, the 
following sub-section shall- be inserted, 
namely:— 


''(2A) Where a motor vehicle is held under 
e hire-purchase agreement or is subjeat to 
hypothecation, the registering authority shall, 
after assigning the vehicle a registration mark 
ander sab.section (2), inform the person whose 
name hes been specified in the certificate of 
registration ag the person with whom the 
registered owner has entered into the hire. 
purchase agreement or, as the cage may be, 
the person in whose favour the vehicle is sub. 
ject to hypothecation (by sending:to such per- 
gon a notice by registered post acknowledge. 
mont due at the address of: such person 
entered in the certificate of registration) the 
fact of apagament of the ssid registration 
mark.”, 


13. Insertion of new section 29A. — 
After section 29 of the principal Act, the fol: 
lowing section shall be inserted, nameiy; — 


"29A. — No objeation certificate. — 
(1) The owner of & motor vehicle when 
applying for the sasignment of a new 
registration mark under sub.gection (1) of 
‘section 29 to the registering authority within 
whose jurisdiction the vehicle is, or the trans- 
feror of any motor vehicle when reporting 
the transfer under sub-sestion (1) of section 31 
to the registering authority within whose 
jurisdiction the transfer is to be effected 
shall make an application in such form and in 
such manner as may be prescribed to the 
registering authority by which the vehicle was 
previously registered for the issue of a certi- 
ficate (hereafter in this section referred to ag 
the no objection certificate), to the effect that 
the registering authority has no objection for 
entering & new registration mark in the certi- 
ficats of registration or, as the case may be, for 
entering the particulars of the tranafer of 


_ ownership in the certificate of registration. 


(2) The registering authority shall, on re- 
ceipi of an application under sub.section (1); 
issue @ receipt in sugh form as may be pres- 
cribad. 


(3) On receipt of an application under sub- 
section (1), the registering authority may, 
after making such inquizy as it deems fit and 
within thirty days of the receipt thereof, by 
order in writing, communicate to the appli- 
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cant that it has granted or refuged to grant 
the no objeation certificate : 


Provided that a registering authority shall 
not refuse to grant the no objection certificate 
unless is hag recorded in writing the reasons 
for doing so and a copy of the same has been 
communicated to the applicant. 


(4) Where within a period of thirty days 
referred to in sub.saction (5), the registering 
authority does not refuse to grant the no ob. 
jection certificate or does not communicate the 
refusal to the applicant, the registering autho- 
rity shall be deemed to have granted the ‘no 
objection certificate. 


(5) Before granting or refusing to grant 
the nq objection certificate, the registering 
authority shall obtain a report in. writing 
from the police that no case relating to the 
theft of the motor vehicle concerned has been 
reported or is pending, verify whether all the 
amounts due to Government including road 
tax in respect of that motor vehicle have 
been paid and take into account such -other 
factors as the Central Government may by 
rules pregeribe.”. 


14. Amendment of section 30. — In 
section 30 of the principal: Act, after gub. 


section (1), the following sub-seoctiong shall be 
ingerted, namely :— 


. (1A) If the owner of a motor vehicle faile 
to intimate his new addregsĵto the concerned 
registering authority within the period speci. 
fied in sub-section (1), the registering autho- 
rity may, having regard to the cirenmstances 
of the cage, require the owner to pay, in lieu 
of any actien that may ba taken against him 
under section 112, such amount not’ exceeding 
one hundred rupees as may be prescribed 
under sub. gestion (10) ; 


Provided that action under section 112 
shall be initiated against the owner where he 
fails to pay the said amount, 


(1B) Where a person hag paid the amount 
under sub.section (1A), no action shall be 
taken against him under section 112. 


(10) For the purpses of sub.section (1A), 
a State Government may prescribe different 
amounts having regard to the period of delay 
in intimating the change in the place of resi. 
dence, or place of business, or both, as recorded 
in the certificate of registration.”. 


15,. Amendment of section 31. — In 
section 31 of the principal Act,— 
(a) in sub-section (1), for clause (a), the 


following clause shall be substituted, namely 
“(@) the transferor shall— 
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(i) within fourteen days of the transfer, 
report the faot of transfer to the registering 
authority within whose jurisdiction the trans- 
fer is to be effected and shall simultaneously 
send & copy of the said report to the transferee; 


(ii) within forty. five days of the transfer, 


` forward to the registering authority referred 
to in sub.clauge (i) —~ 


(A) a no objection certificate obtained under 
section 29A; or 

(b) in a case where no such certificate has 
been obtained, — 


(I) a receipt obtained under sub-section (2) 
‘of section 294; or 


(TI): postal acknowledgement received by 
the transferor -if he has sent an application in 
this behalf by registered post acknowledge. 
ment due to the registering authority referred 
to in section 29A, 
together with a declaration that be has noi 
received sny communication from such autho. 
‘rity refusing to grant such certificate or re. 
quiring him to comply with any direction 

“subject to which. auch certificate may be 

- granted;”} 

-. (b) after sub-section (1), the following anh: 
sections shall be inserted, namely :— 


(TA) If the transferor or the transferee fails 
to report to the registering authority the fact of 
transfer within the period specified inclauge (a) 
or clause (b)-of sud.section (1), the registering 
authority may, having regard to the circum. 
,Btances of the cage, require the transferor or, 
as the case may be, the transferees, to pay, in 
lieu of any action that may be taken against 
the transferor or the transferee under sec. 
tion 112, such amount not exceeding one 
‘hundred rupees as may be -prescribed under 
sub-section (10): 


Provided that action under section 112 
shall be initiated against the transferor or 
the transferee, where the transferor or, a8 
the case may be, the transferee fails to pay 
the said amount. 


(1B) Where & person has paid the amount 
under sub-section (1A), no action shall be 
taken against him under section 112. 


(10) For the purposes of sub.sestion (14), 
a State Government may prescribe different 
amounta having regard to the period of delay 
on the part of the transferor or the transferee 
in reporting the fact of transfer of ownership 
of the motor vehiale.’’. 


16. Amendment of section 31A.— In 
section 31A of the principal Act,— 


(a) in sub.eection (5), for the words "and 
igsue a duplicate thereof to the person afore- 
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said”, the following shell be substituted 
namely :— 


“and issue a fresh certificate of registration 


- to the person with whom the registered owner 


has entered into the hire-purchase agreement: 


- Provided that a fresh certificate of regis- 
tration shall not be issued in respect of æ 
motor vehicle, unless the pornon pays the 
prescribed fee : 


Provided further that a fresh certificate of 
registration isgued in respect of a motor vehi- 
cle, other than & transport vehicle, shall be 
valid only for the remaining period for which | 
the certificate cancelled under this sub-section 
-would have been in force’: 


(b) after sub-section (5), the following sub- 
sections shall be inserted, namely :— 


‘(5A) The registered owner shall; before 
applying to the appropriate authority. for 
the renewal of a permit, make an application 
to the person with whom the registered owner 
has entered into a hire-purchase agreement 
(such person being hereafter, in this section 
referred to as the financier) for the issue of — 
a no objection certificate (hereafter in thie. 
section referred to as the certificate). 


Explanation. — In this section, "appro: 
priate authority”, in relation to any permit, 
meang the authority which ig authorised by 
this Act to renew such permit. 


(5B) Within seven days of the reosipt of am 


application under sub-section (5A), the finan- 


cier may issue, or refuge, for reasons which 
shall be. recorded in writing and communicated 
to the applicant, to issue, the certificate sp- 
plied for, and where the financier faila to l 
issue the certificate and algo fails to communi. 

cate the reasons for refusal to fasue the certi. 
ficate to the applicant within the said period. 
of geven days, the certificate applied for 
shall be deemed to have been issued by the 

“financier. ` 


(50) The registered owner ghall, while 
applying to the appropriate anthority for the 
renewal of any permit, subyas with such ap- 
plication the certificate, if arty, obtained under 
gub.gection (5B) or, where no such certificate 
hag been obtained, the communigation re. 
ceived from the financier under that sub.sec- 
tion, or, as the case may be, a declaration that 
he bas not received any communication from 
the financier within the period specified in 
that sub-section. 


(BD) On receipt ofan application for the 
renewal of any permit under this section, the 
appropriate authority may subject to the other 
provisions of this Act— 
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(i) in a case where the financier has re. 
fused to issue the certificate applied for, after 
giving the applicant an opportunity of being 
heard, either renew, or refuse to renew, i 
permit; 


(ii) in any other case, renew the parni: 


(o) in sub.geotion (6), for the brackets and 
figure “(5)”, the brackets. figure and letter 
'"(6D)” shall be substituted. 


17. Amendment of section 34, — In 
section 34 of the principal Aci,— 


(a) after sub-section (4), the following sub. 
section shall be inserted, namely :— | 


"(4A) If a registering authority is satisfied 


that the registration ofa motor vehicle has - 
been obtained on the basis of documents. 


which were, or by representation of facts 


` which was, false in any material particuler, 


the registering authority shall after giving 
the owner an opportunity to make such re. 


_ presentation as he may wishto make (by 


sending to the owner a notice by registered 
post acknowledgment due at his address en. 
tered in the certificate of registration), and 
for reasons to be recorded in writing, cancel 
the certificate of registration of the vehicle.”; 


(b) after sub-section (7), the following sub’ 
gection shall be inserted. namely :— 


‘(8) In this section, "certificate of registra. 
tion” includes a certificate of registration re- 
newed under the provisions of this Act.’ . 


18. Amendment of section 35. — In 
pection 35 ef the principal Act, in sub-sec. 
tion (1), for the words "to register a motor 
vehicle’, the words, brackets, figures and 
letter “to register a motor vehicle or to renew 
the certificate of registration in respect of a 
motor vehicle (other than a transport vehicle) 
or under section 29A to issue ano objection 
certificate” shall be substituted. 


19. Amendment of section 41. — In 
geotion 41 of the principal Act, in sub-sec. 
tion (2),— 


(i) after clause (b), the ‘following clause 
shall be inserted, namely :— , 


"(ba) the period within which an applica. 
tion for renewal of a certificate of registration 
in respect-of a motor vehicle, other’ than & 
transport vehicle, may be made and the period 
for which such certificate may be renewed;”; 


(ii) in clause (e), for the words ‘‘the issue”, 
the words '‘tha issue or CREAN ghall be 
substituted; 
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(iii) after clause (d). the following clause 
ghall be inserted, namely :— ` 


. “(da) the form in which and the manner 
in which an application for no objection certi. 
ficate may be made under sub-section (1) of 
section 29A and the form of receipt to be 
issued under sub-section (2) thereof;”; 


(iv) in clause (tf), for the words ''the issue’, 
the words "the issue or renewal’ ehall be 
substituted; 


(v) after clauge (h), the following clause 
shall be ingerted, namely :— 


“(i) the amount or amounts under sub-ses. 
tion (10) of section 30 or sub-gection (10) of 
gection 31;” 


(vi) after as (1), the feliswing deus 
shall be inserted, namely :— 


(la) the conditions governing the registra- 
tion of re-built yvehicleg;”. 


20. Amendment of section 44, — In 
section 44 of the principal Act, in sub-gec- 
tion (2), for the words ‘‘judicial experience,” 
wherever they occur, the words "judicial ex- 
perience or- experience as anappellate or s 
revisions] authority under any law relating to 
land revenue” shall be substituted. 


21. Amendment of section 47. — In 
section 47 of the principal Act,— 


(a) in sub-section (1), in the proviso, after 
the words ‘in force for the time being’, the 
words “and an application for a stage carriage 
permit from a person who has a valid licence 
for driving transport vehicles’ shaji be in. 
eorted; 


(b) after sub-section (1), asso amended, 
the following gub-sections shall be inserted, 
namely ; — 


(1A) The Government ofa State shall re- 
gerve in that State certain percentage of stage 
Carriage permits for the Scheduled Castes 
and the Scheduled Tribes. 


. Heplanation. — In this section and in 
sectiong 55 and 63, ‘Scheduled Oastea” and 
‘Scheduled Tribes” have the meanings res- 
pectively assigned to them in article 368 of 
the Constitution. 


(1B) The reservation of permits under sub- 
section (1A) shall be in the same ratio aa in 
the case of appointments made by direct re- 
cruitment to public services in the State. 


(10) The Government of a Stata may, 
having regard to the extent fo which persona 
belonging to economically weaker Sections of 
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the community have been granted nee Car. 
riage permits in that State,— 


(a) reserve in that State such percentage 
of stage carriages permits, as may be pres- 
cribed, for persons belonging to economically 
weaker sections ‘of the community; or 


(b) notwithstanding anything contained in 
the proviso to sub.section (1), give preference, 
in such mannar ss may be prescribed, to ap- 
plications for stage carriage permits from such 
persons. 


Explanation J. — In tbis section and in 
seotiongs 65, 63 and 68, a person ehall be 
deemed fo belong to economically weaker sec. 
tion of the community, if and only if, on the 
proscribed date,— 


(a) the annual income of sth person to. 
gather with the annual income, if any: of the 
mombers of his family; or 

(b) the extent of land (whether in one clase 
or in different classes) held by such pergon 
together with that, if any, held Oy the 
members of hig family; or 


' (o) the annual income. and’ the extont .of 
land aforesaid, does, or do, not exceed such 
limit as may be prescribed. © 


Ecplanatian Il. — For the purposes of 
Explanation I, ‘‘family”, in relation to an 
individual, meana the wife or husband, ag the 
cage may be, of such individual and the 
minor children of such individual. 


(1D) The number ef permits reserved 
under pub.gection (1B) and clause (a) of sub. 
section (10) shall met exceed fifty per cent. 
of the total number of stage carriage permits 
granted during a calendar year. 


(1E) In giving effect to the provisions of 
sub-section (1B) anë clause (a) of sub-sec. 
tion (10), the Regional Transport Authority 
or the State Transport Authority may, if it 
considers necessary or expedient so to do, 
group the verious routes within ity jurigdio. 
tion. 


(1F) Where any stage carriage permit is to 
be granted from the quota reserved under 
gub.gection (1B) or clause (a) of sub.sec. 
tion (10) to any co-operative gooiéty register- 
ed or deemed to have been registered under 
any enactment in force for the time being 
or any firm to which the provisions of the 
Indian Partnership Act, 1932 apply, no 
permit shall be granted to such society or 
firm unless the members of the co-oparative 
society or the pariners of the firm belong to 
‘the Scheduled Osstes, the Scheduled Tribes 
or esonomically weaker sections of the com. 
munity : 
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Provided that where the members of such - 
co-operative society or the partners of such 
firm are partly from the Scheduled Castes, 
partly from the Schedaled Tribes and partly 
from the economically weaker gections of the 
community, or from any two of these cate- 
gories, any permit under this sub-section shall 


` be granted to such society or firm only from 


the quota reserved for the category to which 
the largest number of members of the 6o- 
operative society, or, ag the case may be, 
partners of the firm. belong: 


Provided further that where no reservation 
has been made in the State for economically 
weaker géctions of the community under 
clause (a) of sub-section (10), no permit under 


. this sub-section shall be granted to & co- — 


operative society or firm unless the memberg 
of such society or partners of such firm belong 
to the Scheduled Oastes or tha Scheduled - 
Tribes or partly to the Scheduled Castes and 
partly to the Scheduled Tribes and the permit 
to such society or firm shall be granted only 
from the quota reserved for the Scheduled 
Oastes or the Scheduled Tribes according as to 
whether the larger number of the membera 
of the co-operative society, or partners of the 
firm, belong to the Seheduled Castes or the 
Scheduled Bxibes. 


(1G) Fhe circumstances under which, tha 
manner in which, and the extent to which, | 
reservation under gub-gection (1A) and 
clause (a) of sub-section (10) may be carried 
forward shall be such as may be prescribed. 


(1H) Notwithstanding anything contained 
in this section, an application for a stage 
Carriage permit from a State transport under. 
taking for operating in any inter-State route 
shall be given preference over all other appli- 


cations : 


» Provided that the authority shall not grant 
@ permit under this gub-section unless it is 
patisied that the State transport undertaking 
would be able to operate in the inter.State 
route without detriment to.its responsibility 
for providing efficient and adequate road 
transport serviGe in any notified area or noti- 
fied route as is referred to in sub-section (3) 
of section 88D where the undertaking operates 


the service, 


_Eeplanation, — For the purposes of this 
sub-section, ‘‘inter.State route” means any - 
route lying contiguously in two Or more 
States.’. 


' 22. Amendment of section 55. — In 
section 55 of the principal Act,— . 


- words 


1978 


(a) in sub-section (1), in the proviso, after 
the words "in force for the time being”, the 
“and an application for a public 
oarrier's permit from s person who has a 
valid licence for driving ‘transport vehicles” 
shall be inserted; 

(b) after gub-gection (1), the following sub. 
sections shall be inserted, namely :-— 


(1A) The Government of a State shall 


reserve in that State certain percentage of 
public carriers’ permits for the Scheduled 
Castes and the Scheduled Tribes. 


(1B) The Government of a State may, 
having regard to the extent to which persons 
belonging to economically weaker sections of 
the community have been granted publie 
carriers’ permits in that State,— 


(a) reserve in that State such percentage — 


of public carriers’ permits as may be pres. 
eribed, for persona belonging to economically 
weaker sections of the community; or 


(b) notwithstanding anything contained in 
the proviso to sub-section (1), give preference, 
in such manner as may be prescribed, to 
applications for public carriers’ permits from 
guch pergons. 


(10) The provisions of sub-gections (1B), 
(1D), (1F) and (1G) of section 47 shall apply 
to or in relation to the grant of public carriers’ 
permits under this section as they apply to or 
in relation to the grant of stage carriage 
permits under thai section., ` 


23. Amendment of section 58. — In 
section 58 of the principal Act, after sub- 
section (2), the following sub-section shall be 
inserted, namely : = 


''(2A) Notwithstanding anything contained 
in gub.section (2). an application for the 
renewal of a permit may be made by a State 
Transport undertaking in the cage of a stage 
Carriage permit or a public carrier's permit 
or a contract carriage permit, not less than 
fifteen days before the date of expiry: of the 
permit.” 


24. Amendment of nection 63. — In 
section 63 of the principal Act,— 

(a) in sub-section (1), after the second pro- 
viso, the following proviso shall be inserted, 
namely 

“Provided also that— 


(a) where a motor vehicle covered by a 
permit granted in one State Js to ba used for 
the purposes of defence. in ‘any other State, 
such vehicle shall displsy a certificate, in 
such form, and issued by such authority, as 
the Central Government may, ky notification 
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in the Official Gazette, specify, to the effect 
that the vehicle shall be used for the period 
specified therein exclusively for the purposes 
of defence; and 

(b) any such permit shall be valid in that 
ether State notwithstanding that such permit 
has not been countersigned by the State Trans- 
port Authority or the Regional Transport 
Authority of that other Btate.”; 

(b) in sub-section (7). the following proviso 
shall be inserted, namely -— 

"Provided that preference shall be given 

to applications for permits from— 

(i) the India Tourism Development Corpo- 
ration; 


(ii) a State Tourism Devernens Corpora- ` 


tion; 


(iii) a State Tourist Dererimaal 

(iv) such operators of iourist cars, or such 
travel sgents, as may be spproved in this 
behalf by the Ministry of the Central Govern. 
ment dealing in tourism.” 


(o) after sub-section an, the follewing gub. 
sectiong shall be inserted, namely :— ° 


-(11A) The Government of a State skall 
regerye in that State certain percentage of 
national permits for the -Scheduled Gastes 
and the Scheduled Tribes. 


(11B) The Government of State may, 
having regard to the extent to which persons 
belonging to economically weaker sections of 
the commanity have been granted national 
permits in that State,— 

` (a) reserve in that State such percentage of 
national permits, as may be prescribed, for 
persons belonging to economically weaker 
sactions of the community; or 


(b) notwithstanding anything contained i in 


clause (b) of sub-section (12), give pein 
in such mannner as may be prescribed, to 
applications for national permits from such 
pergons. 

(110) The provisions of sub-sectiona (1B), 
(1D), (1F) and (1G) of section 47 shall apply 
to or in relation to the grant of national 
permits under this section aa they apply to or 
in relation to the grant of stage carriage 
permits under that section.’’: 

(d) in sub-section (12), in clause (b), for 
the word “or”, the word “and” shall be sub- 
stituted. 


25. 
geotion 64 of the principal Act, in sub-gec. 
tion (2), the’ word “whole. time” shall be 
omitted. 


26. Amendment of section 64A. — In 


Amendment of section 64. — In 


pa 
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(a) after the first proviso, the following 
proviso shall be inserted, namely :— 


“Provided further that the State Tranaport 
Appellate Tribunal may entertain the ap. 
plication after the expiry of the said period 
of thirty dayg, if it is satished that the appli- 
cant was prévented by suficient cause from 
making the application in time;”; 

(b) in the existing second provigo, for the 
word “further”, the word “alao” shall be 
substituted. 


27. Amendment of section 68. — In 
section 68 of the principal Act, in sub-ses. 
_ tion (2),-after clause (0), the following clauses 
aliall be inserted, namely :— 


‘{ei) the percentage of stage carriage 
permits, public carriers’ permits or national 
permits to be reserved under gection 47 or 
section 65 or section 63 for economically 
weaker sections of the community; 


(cii) the manner in which preference shall 
be given in the grant of stage carriage permits, 
public carriers’ permits or national permits to 
economically weaker sections of the commu- 
nity where no regeryation ig made to such 
applicants; 

(ciii) the date and limits of annual income 
and the extent of land, for the purposes 
of Explanation I below sub-section (10) of 
section 47; 


(civ) the circumgtancegs under which, the 
mann3r in which, and the-extent to which, 
reservation may be carried forward in respect 
of stage carriage permits, publio carriers’ 
permits or national permits;”. 


28. AmenjJment of section 68F. — In 
section 68H of the principal Act, after sub- 
section (1D), the following sub-section shall 
be inserted, namely :— 


“(1E) Where a State transport undertaking 
applies for renewal of a permit within ‘the 
period specified in sub-section (2A) of sec- 
tion 58, the State Transport Authority or, ‘as 
the case may be, the Regional Transport 
Authority, shall, renew sach permit, notwith- 
standing anything to the ores contained 
in Chapter LY.”. 


29. Amendimi of section 72. — In 
‘section 72 of the principal Act, in sub-gec- 
tion (1), for the words ‘‘heavy motor vehicles’, 
the words ‘heavy goods vehicles or heavy 
passenger motor vehicles” shall be substituted. 


80. Amendment of section 75. — In 
gestion 76 of the principal Act, in sub-see.- 
tion (4), for the words “Chief Presidency 
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Magistrale”, the words ‘'Ohief Metropolitan 
Magistrate” shall be substituted. 

31. Insertion of new section 82A, — 
After geciion 82 of the principal Act, the 
following section shall be inserted, namely:— | 


'82A. Prohibition against travelling 
without pass or ticket. — No person ghall 
enter or remain in any stage carriage for the 
purposes of travelling therein unless he haa 
with him a proper pass or ticket : 

Provided that where arrangements for the - 
supply of tickets are made in the stage carriage 
by which a person has to travel, & person 
mey enter such ataga carriage but as soon as 
may be after his entry therein, he shall maka 
the payment of his fare to the conductor or 
the driver who discharges the functions of a 
conductor and obtain from such conductor or 
driver, a3 the oase may be, & ticket for his 
journey. 

Ezplanaison. — In this a 

(a) “paas” means a duty, privilege or court- 
easy pass entitling the person to whom it is ` 
given to travel in æ staga darriage gratui- 
tously and includes a pasa issued on payment 
for travel-in a stege carriage for the period 
specified therein; . . 

(b) ‘'ticket” includes: a gingle ticket, a 
return ticket or a season ticket.’. 


32. Amendment of section 110A. — In 
section 110A of the principal Aot, in sub.seo- 
tion (1), after clause (a), the following clausa 
shall bs ingerted, namely +: 

(aa) by the owner of the property; or”. 

33. Amendment of section 110C. — In 
section 1100 of the principal Act, in gub- 
section (2), for the worda and figures “section 
195 and Chapter XXXV of the Code of Orimi- 
nal Procedure, 1898”, the words and figures 

“gestion 195 and Ohapter XX VI of the Code 
of Oriminal Procedure, 1973” shall be sub. 
stituted. 


"34. Insertion of new section 112A. — 
After section 112 of the principal Aot, the 
following section shall be inserted, namely:— 


Penalty for travelling’ without pass 
or ticket and for dereliction of duty on 
-the part of conductor. — "112A. (1) Who- 
ever travels in a stege carriage without having 
& proper pass or ticket with him or being in 
or having alighted from a stage carriage fails 
or refuses to present for examination or to 
deliver up his- pass or ticket immediately on 
requisition being made therefor, he shall ba 
punighable with fine which may extend to five 
hundred rupees. 


Explanation, — In this siai 'pagg” and 
‘ticket’? have the meanings respectively að- 
signed to them in gection 88A. 
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(9) If the conductor of a stage carriage, or 
éhe driver of a stage carriage where such 
driver discharges the functions of a conductor 
dn such stage carriage, whose duty is— 

(a) to supply a ticket to a person travelling 
in a stage Carriage on payment of fare by 
guoh person, either wilfully or negligently, — 

- (i) fails or refuses to accept the fare when 
¢endered, er 

(ii) failg or refuses ? supply a ticket, or 

(iii) supplies an invalid ‘ticket, or 

(iv) supplies a ticket of lesser value, or 

(b) to check any pass or ticket, either wil- 
fully or negligently fails or refuses to do so, 
he shall be punishable with fine which may 
extend to five hundred rupees. 


(3) The offenca under this- section may be 
compounded if the person referred to in sub. 
aection (1) or the conductor or the driver 
volerred to in sub-section (2), pays, on the 
apot on demand by such authority ag the 
State Government may, by notification in the 
Official Gazette, specify, =- 

(a) ten times the actual fare payable by 
guch person or realisable by such conductor or 
driver; or 

(b) rupees five hundred, 
whichever ia leas. 

(4) Where a person hag paid the amount 
ander sub-section (3), no action shall be taken 
against him under section 113; 


35. Insertion of new section 124A.— 
After section 124 of the principal Aot, the 
<ollowing section shall be inserted, namely: — 


Imposition of minimum fine under 


certain circumstances.— ‘124A. (1) Who- 
ever having been convicted of an offence under 
thia Act commits an offence on a second or 
@ubgequent occasion within three years of the 
commission of a previous similar offence, no 
court shall, except for reasons to be stated in 
writing, impose on him a fine of legs than 
one.fourth of the maximum amount of the 
fine imposable for such offence. 


(2) Nothing in sub-section (1) shall. be con. 
atrued ag restricting the power of the court 
from awarding such imprisonment as it consi- 
ders necsgary in the circumstances of the cage 
mot exceeding the maximum gpecifed in this 
Act in respect of that offence.”. 


36. Amendment of section 129A, — In 
section 129A of the principal Act, after the 
proviso, the following proviso shall be insert- 
ed, namely :— 

"Provided further that where & diok vehi- 
cle hag been seized and detained under this 
section for contravention of the provisions of 
geotion 22, sueh vehicle shall not be released 
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to the owner unless and until he produces a 


valid certificate of registration under this Act 
in respect of that vehiole.”. 


.37. Amendment of section 132. — In 
section 132 of the principal Act, for the words 
“Prosidency Magistrate”, the words ‘'Metro.- 
politan Magistrato’, shall be substituted. 


38, Amendment of section 133A.-~ In 
section 133A of the principal Act, in sub. 


_ gection (5),— 


(a) for the words and figures “Code of Qri- 
minal Procedure, 1898"; the words and 
figures “Code of Oriminal Procedure, 1973” 
shall be substituted: 


(b) for the word and figurea “sootion 98”, 


shall be 
substituted. 


39, Amendment of the First Sche. 
dule. — In the First Schedule to the princi. 
pal Act— 

(a) in Form À — 

(i) in Section I, for item (d) and (6), the 
following itemg shall be substituted, namely: — 

"* (d) medium goods vehialeg, 


*{e) medium passenger motor vehioles, 

*(ei) heavy goods vehicles, 

*(eii) heavy psssenger motor vehicles.” 
(b) ih Section IIL, for question (a), 
following question shall he 

namely : = 
(a) Do you suffer from’ attacks of loss of 
Consciousness from any cange?”; 

(a) in Form AA, in the first paragraph, for 
items (d) and (e) the following items shall be 
substituted, namely :— 

'(d) medium goods vehicles, 

(e) medium passenger motor vehicles, 

(ei) heavy goods vehicles, 

(eii) heavy passengér motor vehicles,”; 

(d) in Form B, in Section IT, for question 
(a) the following question shall be substituted, 
namely :— 

(a) Do you suffer from shits of logs of 
consciousness from any cause?”’: 

(o) in Form D, for items (d) and (e), the 
following items shall be substituted, namely:— 

'(d) medium goods vehicles, 

(a) medium passenger motor vehicles, 

(ei) heavy goods vehicles, 

(aii) heavy passenger motor vehicles,”; 

(t) in Form E — 

i) in entry 1, the words 
shall be omitted; 

(ii) after entry 1A, the following entries 
shall be inserted, namely :— 

"1AB. Permanent addreas of the person 
to be registered ag registered OWNEL ..s..escoree 


‘be 
substituted, 


“and address” 
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1A0. Temporary address of the born $ j 


be registered Ap registered OWNEL.....+000. 


(iti) after entry 2, the following bates 
ghall be ingerted, namely :— 


‘QA. The motor vehicle is— 
(a) a new vehicle; 
(b) a re-built vehiole:”; 


(iv) in entries 16 and 20, for the. words 


‘heavy motor vehicles’, the words “heavy - 


goods vehicles or heavy passenger motor 
“chioles” shall be substituted; 


(g) after Form B, the following Form 
shall be inserted, namely :— 


Fors. F 
[Ses section 24 (5) and (6) ] 
Form of Application for renewal of certificate 
of registration of a motor vehicle, other 
than a ivansport vehicle 


I, Shri/Shrimati/Kumari...cocorseoees hereby 
apply for the renewal of the certificate of 
Yegistration, whieh is attached, and gil 
culars of which are as follows :- = 


(a) Registered number «. Ae PEET 

(b) Date of issue. 

(c) Registering atoy by which the 
certificate was issued/last renewed. 


‘My present address ip err mecnee ae we | 


If thig address is not entered on the licence, 
`- I do/do not wish that it should be so entered. 


The renewal of the certificate hag not been 


refused by any registering authority. 
1. Olags of vehicle 
2, The motor vehicle is— 
(a) a new vehicle; 
(b) a re-built vehicle; 
3. Type.of body 
4, Maker’s name 
5. Year of manufacture 
6. Number of cylinders 
7. Oubic capacity 
8, Maker’s classification ` 
9. Chassis number | 
10, Hngine number 
11, Seating capacity (including driver) - 
12, Unladen weight 
Dated : | Signature of Applicant, 
Norm. — The motor vehicle above deg. 


` gribed igs— - 


(i). subject to a E E agreement 


Ses vnsbesanevae wie 


(if) subset: to Sia in favour 


oeaureceeccececeecees 
i i ; Pen GE ee oy oot 
7 . 
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(iii) not held under hire-purchase. agrea- 
ment or subject to any mortgage. 


(Strike out whatever ig not applicable and, 
if the motor vehicle is subject to - hire-pur- 
chase agreement or hypothecation, obtain the 
signature of the hire-purchase company or 

the mortgagee, as the case may be.) 
Signature of owner. 

Signature of Hive-purchase Company! 


Morigagee.” ’ 

(h) in Form G,— 

(i) for the words "and address”, occurring 
in the third entry below the heading "Form of 
Certificate of Registration’, the words ‘and 
permanent and temporary addresses" paal be 


- substituted; 


(il) after entry 1, the following entry shall 


: be inserted, namely :— 


"1A. The motor vehicle is— 
(a) a now vehicle; — 
(b) a re-built vehiole;”; 
(iii) in entries 14 and 18, for the | words ` 
"heavy motor vehicles’, the words “heavy 
goods vehicles or heavy passenger motor 
vehicles” shall be substituted; 


(iv) atter entry 18, the following shaH be 
inserted, namely ; — à 
"This certificate is valid PROM. sseeeeeeeie 


AESHCHR EES Pee VELT ESE S aak 


(v) before the Note, the following shall bo 
ingerted, namely ; _ 


“This certificate ia Signature of register- 
hereby renewed up to ing authority. 


the.....d&y Of....19 p . cossesceee EA a 
the.....day of....19 .  cceseseee OER EN 
the... day Ofa 19 2 cease EET wapenweses ‘ 
the TE day of.. GAO: E E E R T 


40, Anendment of the Second Sche- 
dule. — In the Second Schedule to the. 
principal Aet, in paragraph I, in item 1, for 
the word "Epilepsy”, the words ‘‘Attacks of 
loss of consviougness Trom aby cause” shall be 
substituted. 


41. Omission of the Sixth Schedule, — - 
The Sixth Behedule to the principal Act shalt 


. be omitted. 


42, Amendment of the Eighth Sche. 
dule. — In the Highth Bchedale to the princi- 
pal Act,— 

(a) for the words “heavy motor vehicle”, 
wherever they occur, the words “heavy goods 
vehicle or heavy passenger motor vehicle” 
shall be substituted; 


xr Cows, J a wh A’ Pe od 
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(b) for the words “medium motor vehicle” 


the words ‘‘medium goods vehicle or medium 
passenger motor vehicle” shall be substituted.. 
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THE SUGAR UNDERTAKINGS 
(TAKING OVER OF MANAGE. 
MENT) ACT, 1978 
[Act No. 49 of 1978]* 


. [30th December, 1978. ] 


An Act to provide for the temporary 
taking over, in the public interest, 
of the management of certain sugar” 
undertakings i in certain circumstances.. 


Warnas for maintaining the continuity of 
production of sugar, for avoiding undue hard. 
ship to cane producing farmers and to best- 
sub-serve the interests of all sections of the 
people, if is expedient in the public interest to- 
provide for the taking over for æ limited: 
period the management of every sugar under.. 
taking which fails or coases to manufacture 
sugar or which fails to pay promptly amounts 
due for the cane eaee for the purposes of. 


‘the undertaking; 


Bes it enacted by Parliament in the Twenty- 
ninth Year of the Republic of India as fol- 


lows :— l 
CHAPTER I 
PRELIMINARY 


1. Short title, extent and commence.. 
ment. — (1) This Aot may be called THE. 
SUGAR UNDERTAKINGS (TAKING OVER. 
OF MANAGEMENT) AOT, 1978. 


(2) It extends to the whole of India. 


*Received the assent of the President on 30-12-- 
1978, Act published in Gaz, of India, 30-12- 
1978, Part II-S. 1, Ext., p. 621. 

For Statement of Objects and Reasons, seo- 
ett India, 27-11-1978, Part II-S, 2, Ext., 
P. 


282 [Act 49] The Sugar Undertakings (Taking Over of Management) Act, 1978 A LR. 


(3) It shall be deemed to have come into 
force on the. 9th day of November, 1978. 


2. Definitions. — In this Act, unless the 
Context otherwise requires,“ 


(a) "appointed day”, in relation to sany 
-pugar year, means such day in the year as 
the Central Governmént may, by notification, 
-specify .having regard to the agro.climaiie 
conditions. prevailing or likely to- prevail, 
the quantity of cane available or likely to be 
<aveilable for crushing and other relevant 
factors ; 


Provided that for the sugar year 1978-79! 
tha appointed day shall be the 15th day of 
‘November, 1978; 

(b) cans” means sugarcane: 

(o) ‘date of vesting’, in relation to a sugar 
undertaking. means the date on which the 
“management of the undertaking vests in the 
-Central Government under section 3; 


(a) “notification” means a notification pub- 
dished in the Official Gazette; 


(a) “prescribed” means ats by rules 
made under this Act; 


(f) ‘sugar undertaking” means an under. 
taking engaged in the manufacture or produs- 
ion of sugar by means of vacuum pans and 

with the aid of mechanical power and '‘notified 
“sugar undertaking” means a sugar undertaking 


“in respect of which a notification has been 


isaued under section 3: 


(g). “gugac year” means the period of 
‘twelve months commencing on the Ist day 
.of October and ending with the 30th day of 
September next following; 


(h) words and expressions used but not 
-defined in this Act and defined in the Indus. 


bries (Development and Regulation) Aot, 1951 ' 


-ahall have the meanings respectively assigned 
- to them in that Act and for this purpose a 
-pugar undertaking shall be deemed to be an 
industrial undertaking within the meaning of 
‘that Ack; 


(i) words and expressions used but not 
-defined in thig Act or in the Industries 
(Development and Regulation) Act, 1951 but 
.defined in the Companies Act, 1956 shall have 
the meanings respectively assigned to them i in 
ithe Companies Act, 19656. 


CHAPTER It 
TAKING OVER OF MANAGHMANT 


3. Vesting of management of a sugar 
wundertaking in Gentral Government. — 

(1) Where the Central Government is 
watisfled — 


(a) that any sugar undertaking has in any 
sugar year failed to commence the manu- 
facture of sugar on or before the appointed 
day in respect of that year, or having started 
the manufacture of suger on or before that day 
ceased to manufacture sugar before the expiry 
of the average period of manufacture of sugar 
in relation to that undertaking; or 


(b) that on any date in any sugar year any ` 


sugar undertaking hag, in relation to the cane 
purchased before that date for the purposes 
of the undertaking, sarreara of cane dues to 
the extent of more than ten per -cent. of the 
total price of the cane purchased for the pur- 
poses of the undertaking during the imme- 
diately preceding sugar year; and 


(o) that in either case the effective funo- 
tioning of the undertaking is necessary for 
the purposes of this Act, 


the Oentral Government may Issue a notice 
in such form and in such manner as may be 
prescribed to the owner or the manager of 
puch sugar undertaking calling upon such 
owner or manager to report in writing within 
such time, not being less than five days, as 


may be specified in the notice, the circumst.. 


ances under which such undertaking has go 
failed to commence or ceased to manufacture 
sugar or. as the cage may be, clear the said 
arrears of cane dues and to show cause as to 
why the management of such undertaking 
should not be taken over by the Central 
Government under this Act. 


(2) Ag goon as may be, after the receipt of 
the report under sab.section (1) from the 
sugar undertaking, or where the sugar under- 
taking has failed to make such report within 
the time specified in the notice to that under- 
taking under sub-section (1), after the expiry 
of such time, the Central Government may 
make auch further inquiry (if any) as it may 
deam fit, and— 


(a) if the Central Government is satisfied 
that having regard to.all the circumstances 
of the cage and the purpoges of this Aot that 
it would be expedient to give further time to 
the undertaking to enable it to commence or 


resume production of sugar or, as the case 


may be, clear the arrears of cane dues, it 
may, by order in writing, specify the date on 
or before which and the manner in which 
such undertaking shall commence or resume 
production of sugar or, as the case may be; 
clear the said arrears of cane dues; or 


(b) if the Ceniral Government is not satis. 
fied as provided in clause (a), declare by . 


motifcation that the management of such = : 


A s 
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undertaking shall vest in the Central Govern. 
ment on and from such date as may be 
specified in such notification. 


(3) Ifa sugar undertaking hag failed to 
comply with an order made under clause (a) 
of sub-section (2), or having commenced or 
gesumed the production of sugar on or before 
the date specified in gach order, ceased to 
manufactura sugar before the expiry of the 
average period of manufacture of gager in 
relation to that undertaking, and the Central 
Government is satisfied that it i3 necessary 
so to do for the purposes of this Act, it may, 
by notification declare that the management 
of such suger undertaking shall vest.in the 
Central Government on and from such date 
as may be specified in such notification. 


(4) Any failure on the part of the owner 
or manager of the gugar undertaking to utilise 
the undertaking for the manafaoture of sugar 
during any period shall not be taken into 
account for the purpose of issuing a notifos- 
tion in réspect of that undertaking under 
olauga (b) of sub-section (2) or sub-section (3) 
where such failure is attributable to any 
circumstances (other than finanoial difeal- 
ties) beyond his control. 


(5) Every notification idsued' under sub. 
section (2) or sub-section (3) for vesting the 
management of s sugar undertaking in the 
Central Government shall be in force for 
auch period not exceeding threa yeara from 
the date of vesting as may be specified in the 
notification but if the period so specified ig 
Hess than three years from tha date of vesting 
and the Central Government is of opinion that 
it is expedient in the public interest that the 
management of the sugar undertaking should 
continue to vest in tha Osentral Government 
after the expiry of the period so spesified, it 
may, from time to time, issue, by notification, 
directions for such continuance for auch 
further period as may ba gpecified in the 
directions : 


Provided that the total period for which 
the management of the undertaking may 
romain vested in the Oentral Government 
shall in no oase exceed three yasrs from the 
date of vesting. 


(8) For the purposes of this seation— 


(a) ‘cane dues’, in relation to any cane 
purchased by a sugar undertaking, means the 
prica payable in accordance with the agree. 
ment (whether express or implied) or arrange- 
ment relating to such purchate and where 
shere ig no such agreement-or arrangement, 
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the price as determined in accordance with the . 
law applicable to such purchase; 


(b) any cane dues being the price payable 
for any cane acquired for the purposes of a 
sugar undertaking shall not be deemed to be 
in arrears af any time before the expiry of 
fourteen days from the date of delivery of 
auch oane to the undertaking; 


(c) the average period .of manufacture of 
sugar in relation fo any sugar undertaking 
with respect to any sugar year (hereafter in 
thig clause referred to as the current sugar 
year) shall be calculated by dividing the total 
number of calendar days during which the 
undertaking manufactured augar during the 
period of three sugar years immediately 
preceding the current sugar year by the 
number of sugar years in which the under. 
taking manufactured sugar during the said 
period of three years. 


4. Assets, etc, of notified sugar under- 


taking. — (1) The notified sugar undertaking 


shall be deemed to inclade all assets, rights, 
powerg, authorities and privileges, in relation 
to the said undertaking and all property, 
movable and immovable, including’ lands, 
buildings, workshops, stores, instruments, 
machinery, automobiles and other vehicles 
and gdoda under production or in transit, cash 
balances, reserve funds, investments and all 
other rights and interests in, or arising out 
of, such property as were, immediately before 
the date of vesting, in the ownership, posses- 
gion, power or control of that undertaking, 
whether within or outside India, and all 
booka of account, registers and all other doou- 
mente of whatever nature relating thereto. 


(2) Any contract, whether express or impli- 
ed, or other arrangament (whether under any 
statute or otherwise) in so far ag it relates to 
the management of the business and affairs 
of the notified sugar undertaking, and in force 
immediately before the date of vesting, or 
any order made by any Court in so far ag it 
relates to the management of the business and 
affaira of that undertaking and in force 
immediately before the said date, shall be 
deemed to have terminated on that date. 


(3) All persons in whom the management 
of the business and affaira of tke notified 
sugar undertaking vests immediately before 
the date of vesting shall, as from that date, 
cease to be so vested. 


(4) Notwithstanding any judgment, decree 
or order of any Court, tribunal or other 
authority or anything contained im any law 
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{other than this Act) for the time being in 
` force, every Receiver, Official Liquidator or 
other person in whose possession or custody 
or under-whoge control the notified sugar 
undertaking or any part thereof may be im- 
mediately before the date of vesting, shall, 
on that date, deliver the possession of the 
said undertaking or such part thereof, as the 
ease may be, to the Custodian, appointed 
under section 6, or, where no Custodian has 
been appointed, to such other person as the 
Central Government | msy direct. 


(5) The Oeniral Government may take, 
or Cause to be taken, all necessary steps for 
securing.the possession of the notified sugar 
undertaking. 


5. Appointment of Custodian.—(1) The 
Central Government may, as soon ag ib is con- 
venient administratively gò to do, appoint an 
individual or'a body of individuals or a 
Government company asthe Custodian of a 
notified sugar undertaking’ ora group of 
notified sugar undertakings for the purpose 
of taking over the management of such under. 


taking or undertakings and the Custodian se’ 


appointed shall carry on the management of 
puch undertaking or undertakings for and 
on behalf of the Oéntral Government. 


(2) The Central Government may algo ap- 
point an individual ore ‘Government com- 
pany as the Oustodian.General for exercising 
enpervision and control over all the notified 
suger undertakings, and on such appointment, 
every Oustodian appointed under agnb.seo- 
tion (1) shall act under the guidance, control 
and supervision of the Oustodian- General. 


(3) On the appointment of a Custodian 
under sub-section (1), the charge of manage- 
ment of the notified sugar undertaking or 
group of notified sugar undertakings, as the 
case maybe, shall vest -in such Ougtodian and 
all persons in charge of the management of 
such undertaking or undertakings immediately 
before such appointment shall cease to be in 
charge of such management and shall be 
bound to deliver to the Custodian all assets, 
books of account, registers or other documents 
in their custody relating to such EE 
or group of undertakings. 


(4) The Central Government may issue 
such directions (including directions as to 
' initiating, defending or continuing any legal 
proceedings before any Court, tribunal or 
. other authority) to the Ousiodian or 
Oustodian.General as to his or {ts powers 
and duties as the Central Govern- 
ment deems. desirable and the Custodian. 


General or, if there is no Custodian. Genera}, 
the Oustodian may apply to the Central Gov. 
ernment at any time for instructions as to 
the manner in whieh the Onstodian or the 
Oustodian-General shall conduct the manage. 
ment of the notified sugar undertaking or in. 


relation to any matter arising in the course - 


of such management, 


- (5) Any person, who, on the appointed 


day, has in his possession or under his control. 


any books, papers or other documents relating 
to the notified sugar undertaking, shall, not. 
withstanding anything contained in any other 
law for the time being in force, be liable, to 
account for the books, papers and other docu.. 
ments, to the Custodian and shall deliver 
them up to the Oustodian or tosuch other 
person a8 may be authorised by the Central 
Government or the Custodian in this behalf. ` 


(6) Every person in charge of the mansge- . 


ment of the notified sugar. undertaking, im- 
mediately before the date of vesting, shall, 
within ten days from that date or within 


such forither period as: the Central Govern-` 


ment may allow in this behalf, furnish to the 
Custodian a complete inventory ofall the 
properties and assets (including particulars of 
book debts, investments and belongings) 
forming part of the undertaking immediately 
before the date of vesting and of a)l liabilities 
and obligations of the undertaking subsisting: 
immediately before that date and also of alk 
agreements entered into by the owner. or 
manager of the wndertaking, . in relation to 
the seid undertaking, and in- force imme- 
diately before that date. 


(7) The Custodian-Goneral shall hold office 
during the pleasure of the Central .Govern- 
ment and shall receive auch remunoration as 
may be fixed by the Central Government. 


(8) Every Oustodian or where a body of 
individuals hag been appointed as the Custo. 
dian, esch such individual shall hold office 
during the pleasure of the Gentral Govern- 
ment and shall receive fromthe funds of the 
Bugar undertaking or group of sugar under- 
takings concerned, such remuneration as may: 


_be fixed by the Central Government. 


Explanation. — The remuneration payable 
to the Oustodian. of: two or more’ notified 
undertakings shall be allocated among the 
funds of the undertakings in such proportion 


as the Central Government may, having ` 


regard to the quantum of work in respect of 


guch undertakings and other relevant air- 


cumstances, by order determine. 
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6. Payment of amount. — (1) The 
owner of every notified sugar undertaking 
shall be given by the Central Governmont an 
amount in cash for vesting in if under geo. 
‘ion 3 the management of such undertaking. 


(2) For every month during which the 
management of the notified sugar undertaking 
remains vested in the Central Government 
under thig Act, the amount, referred to in 
sub-section (1), shall be,— 


(a) where the daily oane crushing capacity 
-of the undertaking is five hundred tonnes or 
jess, an amount of five hundred rupees; and 


(b) whore the daily cane crushing capacity. Tight, privilege, obligation or liability refer. 


-of the undertaking i3 more than five hundred 
tonnes, an amount computed atthe rate of 
‘one rupee for each tonne of such capacity or 
an amount of one thousand two hundred and 
fifty rupees, whichever is legs. 


OHAPTER I 
RELIEF TO BUGAB UNDERTAKINGS AND OANE 


PRODUOING FARMERS 


7. Power of Central Government to 
make certain declarations. — (1) The 


- Central Government may, if it is satisfied, in 


relation to a notified sugar undertaking that 
dt is necessary go to do in the interests of the 
general publio with a view to preventing the 
fall in the volume of production of the sugar 
industry, if may, by notification, declare 
that— 


(a) all or any of the enactments specified 
in the Schedule shall not apply or ghall apply 
«vith such adaptations, whether by way of 
modification, sddition or omiesion (which does 
mot, however, affect the policy of the said 
enactments) to such sugar undertaking, as 
may bə specified in such notification, or =s = 


(b) the operation of all or any of the con- 
tracts, assurances of property, agreements, 
settlements awagds, standing orders or other 
instruments in force (to which guch sugar 
undertaking or the person owning such under. 
taking isa party or which may be applicable 
+o such sugar undertaking or person) imme- 


diately before the date of issue of the notification: 


ghall remain suspended or thatallorany of the 
rights, privileges, obligations and liabilities 
acoruing or arising thereunder before the gaid 
date, shall remain sugpanded or shall be en- 
forcesble with such adaptations and in such 
menner ag may be specified in the notification. 

(2) The notification made under sub-gac. 
sion (1) in relation to a notified sugar under- 
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taking shall remain in force, in the first 
instance, for such period not exceeding one 
yoar as may be apecified In the notification 
but the duration of such notification may be 
extended from time to time by a further noti- 
fication by a period not exceeding one year 
ate time, 


+ 


(3) Any notification made under sub-ge0. 
tion (1) shall have effeot notwithstanding any- 
thing to the contrary contained in any other 
law, agreement, or instrument or any dacree 
or order of a Court, tribunal, officer or other 
authority or of any submission, setilament or 
standing order. 


(4) Any remedy for the enforcement of any 


red to in clause (b) of sub.gection (1) and 
suspended or modified by a notification made 
under that sub-section shall, in accordance 
with the terms of the notification, remain 
suspended or modified and all proceedings 
relating thereto pending before any Court, © 
tribunal, officer or other authority shall 
accordingly remain stayed or be continued 
subject to such adaptations, so, however, that 


‘on the notification ceasing to have effect— 


(a) any right, privilege; obligation or liabi- 
lity go remaining suspended or modified shall 
become revived and enforeeable ag if tha 
notification had never beos made; 


(b) any proceeding so remaining stayed 
shall be proceaded with subject to the provi- 
sions of any law which may then be in forse, 
from the stage which had been reached when 
the proceedings become stayed. 


(5) In computing the period of limitation 
for the enforcement of any right, privilege, 
obligation or liability referred to in clause (b) 
of gub.section (1), the period during which it | 
or the remedy for the enforcement thereof 


ramained suspended shall be excluded. 


8. Assistance to notified sugar under- 
takings to clear arrears of cane dues. — 
(1) The Central Government msy issue such 
directions ag it deems fit to the Custodian- 
General and the Custodians to facilitate the 
speedy clearance of arfears of cane dues so ag 
to avoid undue hardship to cane producing 
farmers. 


(2) Without prejudice to the provisions of 
sub-section (1), the Central Government may 
render such assistance inguch manner aa it 
may deem. fit to any notified sugar undertak- 
ing to enable the undertaking to clear the 
whole or any part of ita arrears of cane dues 
fo as to avoid undue hardship to cane pro- 
ducing farmers. - ` 
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Eeplanatson. — For the purposes of this 
section, the expression ‘‘arrears of oane dnes” 
shall be construed in accordance with the pro- 
visions of olanses (a) and (b) of sub-section (6) 
of section (3). 


OHAPTER IV 


> MISCELLANEOUS 


9. Notified sugar undertaking, if a 
company, not to be wound up. — (1) No 
‘ proceeding for the winding up ofa notified 
sugar undertaking, being a company, shall lie 
in any Court or bé continued whethor by or 
under the supervision of any Court or volun- 
tarily, except wilh the consent of the Kai 
Government. 


(2) In computing the sia of limitation 
prescribed by any law for the time being in 
force for any application which may be made 
in the course of winding up of any such noti. 
fied sugar undertaking in respect of any 
matter arising out of any transaction in rela- 
tion to guch undertaking, the time during 
which the making of such application was 
barred by this Act shall be excluded. 


10. Contracts, etc., in bad faith may 
be cancelled or varied.—(1) If the Central 
Government is satisfied, after such inquiry as 
it may think fit, that any contract or agree. 
ment entered into by the owner or manager 
of s notified sugar undertaking, in relation to 
the said undertaking. ‘at any time within 
twelve months immediately preceding the 
date of vesting, has been entered into in bad 
faith or ig detrimental to the interests of the 
undertaking, it may make an order cancelling 
or varying (either unconditionally or subject 
to such conditions as it may think fit to 
impose) the contract or agreement and thore- 
after the contract or agreement shall have 
- effect accordingly : 


Provided that no contract or agreement .- 


shall be cancelled or varied eXcept after giv- 
ing to the parties to the contract or agreement 
a reasonable opportunity of being heard. 


(2) Any person aggrieved by an order made 
under sub.gection (1) may make an applica- 
tion to the principal Court of civil jurisdiction 
within the local limits of whose jurisdiction 
tha registered office of the sugar undertaking 
is situated for the variation or reversal of 
such order and, thereupon such Court may 
confirm, vary or reverse guch order. 


11. Power to terminate the contract of 
employment.— If the Onstodian or Custodian- 
General ig of opinion that any contract of 


` 


` A. I. R- 


employment entered into by any owner or 
member of a notified sugar undertaking or its. 
agent in relation to the said undertaking, at 
any time before the date of vesting, is unduly 
onerous, he may, by giving to the employee 
one month’s notice in writing or the salary or 
wages for one month in lien thereof, termi. 
nate such contract of employment. 


12. Management of notified sugar un- 
dertakings pending taking over physical 
possession by the Custodian. — a 1) Pend- 
ing the taking over by a Oustodian, appointed 
under section 5, of the physical possession of 
any notified sugar undertaking, the person in 
charge of the management of such under- 
taking immediately before the date of vesting. 
shall, on and from that date, be in charge 
of the management of such undertaking for 
and on behalf of the Central Government; and 
the management of such undertaking shall be 
carried on by such person subject to the pro- 
visions contained in sub-section (2) and such 
directions, if any, as the Central Government 
may give to him, and no other person, includ- 
ing the said undertaking shall, so long as 
such management continues, exercise any 
powers of management in relation to the said 


undertaking. 


(2) No person in charge, under sub.sec— 
tion (1), of a notified sugar undertaking shall, 
without the previous approval of the Custo- 
dian-Ganeral appointed under section 5,— 


(i) incur any expenditure from the assets 
appertaining to the undertaking otherwise 
than for the purpose of making routine pay- 
ménts of salaries or commissions to employees... 
agents or for the purpose of meeting the 
routine day fo day expenditure; 


(ii) transfer or otherwise dispose of any 
such assets or create any charge, hypotheca- 
tion, lien or other incumbrance thereon; 

(iii) invest im any manner any moneys 
forming part of such assets; 


(iv) acquire any immovable property out of 


‘the moneys forming part of s&ch assets; 


(v) enter into any contract of service or 
agency, whether expressly or by implication, 


ile 


vy 


for purposes connected wholly or partly with - ’ 


-tho undertaking or vary the terms and condi- 


tions of any contract relating to any such 
transaction subsisting on the date of yesting. 


(3) The approval of the Custodian-General: 
may be given either generally in relation te 
certain classes of transactions relating to the 
notified sugar undertaking or specially im 


relation to any of its transactions. 
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13. Protection of action taken in good 
faith. — (1) No suit, prosecution or other 
legal proceeding shall lie against the Govern- 
ment, the Oustodian.General or any other 
officer of Government or any Oustodian in 
respect of anything which is in good faith 
done or intended to be done under this Act. — 


(2) No suit or other legal proceeding shall 
lie against the Government, the Oustodian- 
General or any other officer of Government or 
any Oustodian for any damage caused, or 
likely to be caused. by anything which ig in 
good faith done or intended to be done under 
this Act. 


14. Delegation of powers. — (1) The 
Central Government may, by notification, 
direct that all or any of the powers exercis- 
able by if under this Aot, other than those 
under this seotion or section 8 or section 20 
may also be exercised by any person or per- 
song ad may be specified in the notification. 


(2) Whenever any. delegation of power is 
made under aub-gection (1), the person to 
whom such power has been delegated aball 
aot under the direction, control and supervi- 


_, sion of the Oentral Government. 


15. Debts incurred ee the purposes of 
notified sugar undertakings to have prio- 
rity. — Every debt arising out of any loan 
advanced to a notified sugar undertaking by 
the Central Government or a State Govern- 


~ ment for carrying on the management of such 


undertaking— 


(a) shall have priority over all other debts, 
whether secured or ungecured, incurred before 
the management of such undertaking was 


| taken over under this Act; 


(b) shall be a preferential debt within: the 
meaning of section 530 of the Pompanin Act, 
1956; 
and such debts shall rank equally ‘among 
themselves and be paid in full ont of the 
assets of the undertaking unless such assets 
are insufficien, to meet them, in which case 
they shall abate in equal proportions. 


16. Penalties. ~~ If any person — 
(a) fails to deliver to the Oustodian any 


. apsets, books of account, registers or any other 
documents in his custody relating to any noti- 


fied sugar undertaking, or 
(b) retains any property of such under. 
taking or removes or destroys it, or 


(o) fails to comply with the provisions of 
section 5, or 
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(d) fails to comply with any direction made: 
under this Act, 


he shall be punishable with imprisonment for 
a term which may.extend to seven years, and 
shall algo be liable to fine. 


17. Offences by companies.— (1) Where: 
an offence under this Ack hag Been committed 
by a company, every person who, at the time 
the offence was committed, was in charge of, 
and was responsible to, the company for the- 


- conduct of the businesy of the company as- 


wall as the company, shall be deemed to be: 
guilty of the offence and.shall be liable to bs- 
prosogdeg against and punished accordingly ; 


Provided that nothing contained in this- 


sub-section ghall render any such pergom 


liable to any punishment, if he proves that. 
the offence was committed without his know. 
ledge or that he had exercised all due dili- 
gence to prevent the commission of such 
offence, 


(2) Notwithstanding anything contained’ in: 
gub.seation (1), where any offence under this. 
Act has been committed by a-company and it. 
is proved that the offence has been committed 
with the consent or connivance of, or ig attri.. 
butable to, any neglect on the part of any: 
director, manager. secretary or other officer of 
the company, sgch director, manager, secre- 
tary or other officer shall be deemed to be- 
guilty of thatoffence and shall be liable to be- 
proceeded against and punished accordingly: - 


Explanation. — For the purposes of this 
section. 


(a) “company” means any body corporate 
and includes a firm or other association of 
individuals; and 


(b) director”, in relation to a firm, meang- - 
a partner in the firm. 


~ 18. Act not to apply to certain sugar 
undertakings.—(1) The provisions of this Ack. 
shall not apply fo any sugar undertaking: 
which is owned by or is under the manage. 
ment of the Central Government or a State- 
Government or a corporation established by 
or under an enactment (including an Ordi- 
nance) or a Government company as defined 
in section 617 of the Companies Act, 1956. 


(2) For the purposes of dubdan (1), the- 


. management of a sugar undertaking by a re- 


ceiver or an authorised controller appointed: 
by the Central Government or a State Govern- 


| 


í 


£88 ` Täet 49) The Sugar Unddctakings memo Over of Mansgement). ‘Ast,. 1978 ALR. 4 


ment under any law for the time being in 
force shall slso be deemed to ba management 
of the undertaking by the Oentral Govern. 
stent or a State Government, ag the case may 
tbe. ; 


19. Act to have cae oe effect. Tha 
wrovistons of this Act shall have effect not. 
withstanding anything inconsistent therewith’ 
‘contained in any law (other than this Act) or 
any judgment, decree.or.drder of any Court, 
tribunal or other authofify or any instrument 
having effect by virtue of any law other than 
‘this Act. 


20. Power to make rules.~ The Central 
_ Government may, by notification, make rules 
Ło carry out the provisions of this Act. 


21. Laying of rules.and certain notifi.. 


, cations.— Every rule made. by the Oentral 
Government under’ this Act and every notif. 

cation: made under section 7 shall be laid, as 
soon as may be, after it is made, before each 
-diduse of Parliament, while it is in session, 
for a total period of thirty days which may 
-be comprised in one session or in two or more 
-Buccessive sessions, and if, before the expiry of 


the seggion immediately following the ont 
th' 


DOE the successive sessions’ aforesaid, 


. 
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Houses agree in making any modification in 
the rula or notification or both Houses agres 
that the rule or notification should not be 
made, the rule or notification shall thereafter 
have ‘effeat only in such modified form-~or be 
of no effect, as the cage may be; so, however, 
that any sasha modification or annulment shall 
be withont prejudice to the validity of anything 
previously done under that rule or noti- 
fication. 


22. Boie and saving.— (1) The Sugar 
Undertakings (Taking Over of Management) 
Ordinance, 1978, is hereby repealed, 


- (2) Notwithstanding auch ‘repeal, anything 
done or any action taken under the Ordinance 
so repealed shall be deemed to have. been 


done or taken: under the corresponding | poyi: 


sions of this Aot, 
THE SCHEDULE. 
(see section 1) 


“1. The Tidusteial Employreút (Standing . 
M Act, 1946. 


- 


2.. The Industrial Disputes Act, 1947, 
E The Minimum Wages Act, 1948. 
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